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BEP0B3B  FBOU.  WHKKH  OASBS  HAVB  BSBN  SBLBOIED 

VOB   THB 

AMERICAN  DECISIONS. 


an  In  p>i<iith<ni,  and  Uia  muohtu  of  Ui«  Amerleaa  Dtelifami  la 
which  thtif  an  la-raporled  ii  In  haary-laoad  totter. 


AJLMMiau^l  IdBnor)  18;  (1  Stew.)  18;  (2  Stew.)  19,  80;  (3  Stew.)  80^  81; 

(1  Stew,  ft  P.)  81;  (1, 2, 3  Stew,  ft  P.)  88;  (4»  5  Stew,  ft  P.)  84;  (5  Stew. 

ft  P.,  audi  Porter)  86;  (1, 2  Porter)  87;  (8»  4  Porter)  89;  (4, 6, 6  Porter) 

aO;  (6^  7  Porter)  81;  (8,  9  Porter)  83;  (1)84^86;  (2,3)86;  (3,4)87; 

(4,  5)  89;  («,  7)  41;  (7,  8)  48;  (9,  10)  44;  (11,  12)  46;  (13,  14,  15)  48; 

(16^  16)  60;  (17,  18)  68;  (18,  19)  64;  (20,  21)  66;  (22,  23)  68;  (24,  25) 

60;  (26^27)68;  (28,29)66;  (29,30^31)68;  (31,32,33)70;  (33^34,35) 

78;  (86^  38^  37)  76;  (37,  38)  79;  (38)  81,  88;  (39)  84,  87. 
Abkaii8A»~(1>  2)  88;  (2)  86;  (3)  86;  (4)  87,  88;  (5)  89,  41;  (6)  48;  (7,  8) 

44,  46;  (8, 9)  47;  (9, 10)  60;  (10, 11)  68;  (11, 12)  64;  (12;  13)  66;  (13, 

14)  68;  (14, 15)  |B0;  (16, 16)  68;  (17, 18)  66;  (18, 19)  68;  (19)  70;  (20)  78; 

(21,  22)  76;  (22,  23)  79;  (24)  81,  87. 
04UiOBaiA-{l)  68,  64;  (2)  66;  (3)  68;  (4)  60;  (5)  68;  (6)  66;  (7,  8|  68; 

(9,  l(K  11)  70;  (12,  13, 14)  78;  (14,  15,  16, 17)  76;   (17,  18, 19)  79;  (19, 

20;  21)  81;  (21)  88;  (22,  23)  88;  (24,  25,  28;  27)  86;  (27,  28,  29)  87. 
O0MJiJUTiWT-(ggt>y,  and  1,  2  Boot)  1;  (l,2Da7)8;  (3  Day)  8;  (4  Day)  4; 

(5  Day)  6;  (1)6,7;  (2)7;  (3)8;  (4)10;  (5)18;  (6)16;  (7)18;  (8)80; 

(9)  81;  (10)  86^  86,  87;  (11)  87,  89;  (12)  80,  81;  (13)  38;  (13, 14)  36; 

(14)36;  (15)38^39;  (16)41;  (17, 18)44;  (18)46;  (19)48;  (19,  20)  60; 

(90)  68;  (21)  64;  (21,  22)  66;  (22)  68;  (23)  60;  (23,  24)  68;  (25)  66; 

(25,26)  68;  (27)  71;  (28)  73;  (29)  76;  (29, 30)  79;  (31)  81,  88;  (32)  86; 

(32,33)87. 
DIL4WABS— (1  Hair.)  88;  86^  86,  87;  (2  Hair.)  89,  80;  81,  33;  (4  Harr.) 

48,  44;  (5  Hair.)  48;  60;  (1  Honet)  63;  68^  71;  (2  Honet,  2  Del 

Ch.)  73;  (2  Honet)  81;  (2  Honet)  8& 
ffi0BiD^-(l)44,46;  (2)48;60;  (3)68;  (4)64^66;  (5)68;  (6)63;  66; 
•      (7)  68;  (8)  71,  73;  (9)  76,  79;  (10)  81. 
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Omuii^-a  T.  U.  P.  OhwltoQ)  4;  (1)  44;  (2»  8)  46;  (4»  S)  48;  (6^  7)M| 
(8, 9)  68;  A  10)  64;  (11, 12)  66;  (12. 18, 14)  68;  (16, 16)  60;  (17, 18. 19) 
68;  (10,  20)  66;  (21,  22.  28)  68;  (24.  28,  26)  71;  (27. 28)  98;  (29)  74; 
(29.  30^  31)  76;  (31.  32)  79;  (33)  81,  8& 

[LLDronHBrMM)  8;  (1  Sotm.)  86^  86^  87.  88^  89.  80^  88, 88;  (2S<»m.) 
88^  86;  (3  Sotm.)  86;  (3,  4  Soun.)  88;  (4  Soam.)  89;  (1  Gilm.)  41; 
(2CKliiL)48;  (3  Gilm.)  44;  (4  Gilm.)  46;  (5  Gilm.)  48»  60;  (11)60; 
(11.  12)  68;  (12.  13)  64;  (18.  14)  66;  (14,  16)  68;  (16)  60;  (16)  61;  (16. 
17)  68;  (17.  18)  66;  (18.  19)  68;  <19.  20^  21)  71;  (21.  22,  23)  74;  (21^ 
24»  26)  76;  (26,  26^  27)  79;  (27.  28»  29.  80)  81;  (34.  81.  82.  83)  88;  (38^ 
84,  86.  86)  86;  (86^  87,  88)  87. 

IVBiAXA-^1  BlAokf.)  18;  (2  BbokL)  18, 80^  81;  (3  BUokL)  86, 86;  (4  BUoki) 
88^89.801  88;  (6  BUoki)  88,  88,  86,  86;  (6  Bbdd.)  86,  88,  89; 
(7  BUoki)  89.  41,  48;  (8  BlaokL)  44,  46;  (1)  48,  60;  (2)  68;  (2;  8) 
64;  (8)66;  (4)68;  (6^  6)  61;  (6.  7)68;  (7.  8)66;  (9,  10)  68;  (!(),  11) 
71;  (12.  18)  74;  (14, 16)  77;  (16, 17)  79;  (18.  10)  81;  (20^  21)  88;  (22; 
28)  86;  (24,  26)  87. 

Iowa— (MoRii)  89,  41,  48;  (1  G.  GiMia)  46,  46,  60;  (2  G.  Gnene)  68; 
(8G.  Qnme)  64,  66;  (4  G.  Graene)  61;  (1,  2)  68;  (2)  66;  (3;  4)  66; 
(4,  6)  68;  (6. 7)  71;  (7. 8.  0. 10)  74;  (10. 11)  77;  (11, 12)  79;  (13, 14)  81; 
(14,- 16)  88;  (16.  17.  18)  86;  (18.  10)  87. 

KiWii    (1)  81;  (1,  2)  88;  (2)  86;  (3)  87. 

EnruoKT— (1  Snaed)  8;  (Hvdin)  8;  (1  Bibb)  4;  (2  Bibb)  4.  6;  (8  Bibb)  6| 
(4Bibb)7;  (1  A.  K. Mmh.)  10;  (2A.K.IIaEih.,aiidIitt  8eL  Cbfl.)18| 
(8  A.  K.  MandL,  and  1.  2  litt)  18;  (3,  4  litt)  14;  (1,  2  Hon.,  and  6 
Lit*.)  16;  (3,  4  Mon.)  16;  (6,  6  Moo.)  17;  (7  Moo.)  18;  (1,  2.  8  J.  J. 
lianh.)19;  (8.  4,  6  J.  J.  Manh.)  80;  (6.  6  J.  J.  MandL)  88;  (7  J.  J. 
Manh.)  88.  88;  (1  Dana)  86;  (2 Dana)  86;  (3 Dana.  88;  (4Dana)89; 
(6  Dana)  80;  (6.  7  Dana)  88;  (8,  0  Dana)  88;  (9  Dana,  and  1  B.  Mon.) 
86;  (1,  2 B.  Hon.) 86;  (2.  3 B.  Mon.) 88;  (8,  4 B.  Mon.) 89;  (4,6B. 
Mon.)41;  (6^6B.  Mon.)48;  (6B.  Mon.)44;  (7B.Mon.)46;  (7,  8  K 
Mon.)46;  (8.9B.Mon.)48;  (9.  10B.Mon.)6O;  (1().  11  B.  Hon.)  68; 
(12  B.  Mon.)  64;  (18  B.  Mon.)  66;  (14  B.  Hon.)  68;  (14, 16  B.  Mon.)  61f 
(16^  16  B.  Mon.)  68;  (17  B.  Mon.)  66;  (18  B.  Mon.)  68;  (1  Mote.)  71; 
(2  Meta)  74;  (3  Mote.)  77.  79;  (4  Meta)  81,  88;  (1  DairaU)  86;  (2 
DaTaU)87. 

Louisiana— (1.  2.  8  Mart)  6;  (8,4Mart)6;  (6^  6, 7  Mart)  18;  (8.0,1().11« 
12  Mart)  18;  (1.  2  Mart.  N.  S.)  14;  (3  Mart.  N.  S.)  16;  (4,  6  Mart, 
N.  a.)  16;  (6  Mart.  N.  &.)  17;  (7  Mart.  N.  8.)  18;  (8  Mart,.  N.  &.)  19^ 
80;  (1.2)80;  (2.  3)  88;  (3.  4)  88;  (6.6)86;  (6.7)86;  (8)88;  (9,  10) 
89;  (11)  80;  (12)  88;  (13,  14)  88;  (16, 16)  86;  (17. 18. 19)  86;  (1  Rob.) 
86;  (1.  2;  3  Bob.)  88;  (4,  6.  6  Rob.)  89;  (6.  7.  8.  9  Rob.)  41;  (10.11, 
12  Bob.)  48;  (1  Ann.)  46;  (2  Ann.)  46;  (8  Ann.)  48;  (4  Ann.)  60; 
(6  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
Ann.)  68;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (16 
Ann.)  77;  (16  Ann.)  79;  (17  Ann.)  87. 

MAXin— (1  GreenL)  10;  (2  GreonL)  U;  (8  GioenL)  14;  (4  GreenL)  16; 
(6GreenL)17;  (6GioenL)19;  (6. 7  GreenL)  80;  (7,  8  GieenL)  88;  (8,9 
GfeenL)  88;  (10  Me.)  86;  (11)  86,  86;  (12)  88;  (13)  89;  (14)  80;  81| 
(16)  88;  (16,  16)  88;  (17)  86;  (18, 10)  86;  (20)  87;  (21, 22)  88;  (28, 28) 
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W|  (S8»  24)41;  (25)48;  (26)45;  (26^  27)  46;  (28,  29)48;  (29,  80,  81) 
Ml  (81,  82)68;  (32,  88)64;  (84,  86)66;  (8S,  86,  87)  68;  (87)  68;  (88) 
61;  (89,  40)  68;  (41,  ^66;  (48^44)68;  (46,46)91;  (46,47)74;  (48^ 
49)  77;  (60)  78;  (61)  81;  (62)  88;  (68)  87. 

llABTLAin>~(l»2,8,4H.ftM.)l;  (lH.ftJ.)8$  (2H.ftJ.)8;  (8H.ftJ.) 
6,6;  (4  H.  ft  J.)  7;  (6  H.  ft  J.)  8;  (6H.ftJ.)M;  (7H.ftJ.)16;  (IBL 
CaL)17, 18;  (lH.ftO.)18;  (1,  2  OiU ft  J.)  18;  (2 BL  CSl,  and 2,  3 G. 
ftj.)80;  (3BL0h.,  and8a.  ftJ.)88;  (4,  6  G.  ft  J.)  88;  (6,60.ftJ.) 
86;  (6,7a.ftJ.)86;  (7  0.  ft  J.)  88;  (8a.ftJ.)88;  (90.  ft  J.)  81; 
(lOO.  ft  J.)  88;  (11  O.  ft  J.)  88,  86,  87;  (120.ftJ.)88;  (10m)88; 
(20m)41;  (3001)48;  (40m)46;  (6,60iU)46;  (6, 7  OiU)  48;  (8 OiU) 
60;  (90iU)68;  (1)64;  (2, 8)  66;  (4, 6)  68;  (6, 6, 7)  61;  (8)68;  (9)  66; 
(1(),  11)  68;  (12, 18)  71;  (14, 16)  74;  (16, 17)  77;  (17, 18)  78;  (18, 19)  81; 
(20,  21)  88;  (22)  86;  (23,  24)  87.      . 

MlfluCHUBXTTB— ((iimioy)  1;  (1)  8;  (2, 3, 4)8;  (6, 6)  4;  (7, 8)  6;  (9, 10, 11)  6; 
(12, 13, 14)7;  (16, 16)  8;  (17)  8;  (1  Piok.)  U;  (2  Piok.)  18;  (3  Pick.)  16; 
(4,  6  Piok.)  16;  (6  Piok.)  17;  (7,  8,  9  Piok.)  18;  (9, 10  Pick.)  80;  (11, 12 
PSok.)  88;  (12,  13  Pick.)  84;  (18,  14, 16  Pick.)  86;  (16,  16  Pick.)  86; 
(16, 17  Pick.)  88;  (18  Piok.)  88;  (19  Pick.)  81;  (20 Pick.)  88;  (22Piok.) 
88;  (23Piok.)84;  (24 Pick.,  and  1,  2 Met.) 86;  (2,8M6t)87;  (3,4,6 
Met)  88;  (6, 6, 7  Met.)  88;  (7, 8  Met)  41;  (9, 10  Met)  48;  (11, 12  Met) 
46;  (12,  18  Met)  46;  (1,  2  Ooih.)  48;  (3,  4  Cash.)  60;  (6  Onah.)  61; 
(6,  6  Onah.)  68;  (6  Onah.)  68;  a  8  Cash.)  64;  (9  Onah.)  66,  67;  (10 
Otaah.)  67;  (11, 12  Onah.)  68;  (1, 2  Ghnty)  61;  (3  Ghnty)  68;  (4  Qnj)  64; 
(6,  6,  7  C»»y)  66;  (8,  9,  10  Oray)  68;  (1(),  11,  12  (Sray)  71;  (12;  18,  14 
Oiay)  74;  (14, 16, 16)  77;  (1, 2  AUen)  78;  (8  AUen)  80;  (8, 4, 6  AUen)  81; 
(6,  7  AUen)  88;  (8,  9  AUen)  86;  (10,  11  AUen)  87. 

MKBmAN-Kl  Dong.)  40, 41;  (2  Dong.)  48, 46, 47^  (1)  48;  61, 68;  (2)  66, 
67;  (2,3)68;  (3)  61,  64;  (4)  66,  68;  (6)  71;  (6,  6)  78;  (6,  7)  74;  (8, 
9)  77;  (9)  80;  (9, 10)  81;  (10,  11)88;  (11,  12)  88;  (12)  86;  (18)  87. 

MnmMTA-KD  66,  61,  66,  68;  (2)  78;  (3)  74;  (4,  6)  77;  (6,  6)80;  (7,  8) 
88;  (8)  88;  (9)  86. 

MnBDnm— (WaUcer)  18;  (1  How.)  86, 88, 88, 81;  (2  How.) 88;  (8, 4How.) 
84;  (4,  6  How.)  86;  (6  How.)  87;  (6  How.)  88;  (7  How.,  and  1  Smadea 
ftM.)40;  (2,38medeaftM.)41;  (4,68medeaftM.)48;  (6,6,78medea 
ft  M.)  46;  (8,  9  Smedea  ft  M.)  47;  (9,  10  Smedea  ft  M.)  48;  (11  Smedea 
ftM.)48;  (12,  13  Smedea  ft  M.)  61;  (13,  14  Smedea  ft  M.)  68;  (23)66, 
67;  (24,26)67;  (26,  26) 68;  (27,  28)  61;  (28,29,30)64;  (31,32)66; 
(83,  84)  68;  (36,  36)  78;  (36)  74;  (37,  38)  76.;  (38,  89)  77;  (39)  80. 

MiM0ina-{l)  18, 14;  (2)88;  (3)88,88,86,86;  (4)88,88,81;  (6)81, 
88;  (6)  84,  86;  (7)  87,  88;  (8)40,  41;  (9)  48;  (9, 10)  46;  (1(),  11)  47; 
(11, 12)48;  (12)  61;  (13)  68;  (14, 16)  66;  (16, 16, 17)67;  (17, 18, 19)68; 
(19,20)61;  (20,21,22)64;  (22,23,24)66;  (24,26,26)68;  (26^27)78; 
(28)76;  (29,  30;  81)  77;  (31)80;  (32,88)88;  (33,34)84;  (84,36)86. 

Viw  HAXPBHnuMl)  8;  (2)  8;  (3)  14;  (4)  17;  (6)  80,  88;  (6)  88;  86,  86; 
(7)  86,  88;  (8)  88,  88,  81;  (9)  81,  88;  (10)  84;  (11)  86;  (12)  87;  (13) 
88;  (13,  14)  40;  (16,  16)  41;  (16,  17)  48;  (18)46,  47;  (19)  48;  (19,  20) 
61;  (21,22)68;  (22,23,24)66;  (24,26,26)67;  (26;  27,  28) 68;  (28, 
29)  61;  (30;  31, 32)  64;  (83, 34)  66;  (84, 86)  68;  (86, 87)  78;  (87, 88, 89)  76f 
(40;  41,  42)  77;  (42;  48)  80;  (48;  44)  88;  (44, 46)  84;  (46)  86. 
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18  BCHEDULB. 


Www  JsBSiT— (Ooze)  1;  (1  P«D.)  8;  (2  Pan.)  4;  (1  Soatii.)  7;  (2  SovUl)  8| 
(1  Habt)  10;  (2  HaUt)  U;  (3  Halst)  14;  (4  HaUt)  17;  (6  HaUt)  18; 
(6  Balft)  19,  80;  (1  8»z.,  7  HaUt)  81;  (1  Gr.,  1  Sax.,  7  HaUt)  88; 
(1  Sax.,  1  Or.)  88;  (1, 2  Or.)  86;  (2  Or.)  87;  (3  Or.)  88^  89;  (2  Or.  Oh.) 
89;  (lHarr.»80r.0h.)81;  (1  Harr.,  1  Or.  Oh.)  88;  (2  Hair.,  1  Or.  OL) 
84;  (1  Or.  Oh.,  2,  3 Harr.)  86;  (3Harr.)87;  (3 Or.  CSl,  1  Spenoar,  8, 

4  Harr.)  88;  (1  Spenoer,  3Gr.  Oh.)  40;  (3 Or.  Oh.)  41;  (1  Spencer,  80r. 
Ol,  1  HaUt  0h.)48;  (1  Spencer,  1  HaUt  0h.)46;  (1  Zab., 2 HaUt  Oh.) 
47;  (2Zah.,8HaUtOh.)61;  (2,8Zab.)68;  (3  Zah.,  4  Halat  Oh.)  66; 
(8Zab.,lStoelLOh.)67;  (4Zab.,  1  StodLOh.)  69;  (4Zab.)61;  (4Zab., 

I  Datoh.,  1,  2,  8  Stock.  OL)  64;  (2,  8  Stock.  Ol)  66;  (1  Dntoh.)  67; 
(2Datoh.,  8Stock.Oh.)69;  (3Datch.,  1  Beail^aBq.)  78;  (4Dtttch.) 
76;  (4  Datoh.,  2  Beasley's  Bq.)  78;  (6  Datoh.,  1  McOarter)  80;  (1  Vroom, 
1,  2  MoOarter's  Bq.)  88;  (1  0.  B.  Qreen'a  Bq.)  84;  (1,  2  Vroom,  2  C  B. 
Ofoen'a  Bq.)  86.  . 

lliw  Toix— (1,  2  Johsa.  Oaa.)  1;  (8  Johsa.  Oaa.,  1,  20M.  Oaa.,  1,  2,  30id.) 
8;  (1, 2, 8  Johsa.)  8;  (4»  5  Johsa.)  4;  (6,  7,  8  Johna.)  6;  (9,  10, 11  Johsa.) 
6;  (12;  18,  14  Johsa.,  1,  2  Johsa.  Oh.)  7;  (15,  16,  17  Johna.,  8»  4  Johsa. 
Oh.)  8;  (18  Johsa.,  5  Johna.  Oh.)  9;  (19  Johsa.,  6  Johna.  Oh.)  10;  (20 
Johsa.,  7  Johna.  Oh.)  U;  (1  Oow.)  18;  (Hop.  Oh.,  and  2  Oow.)  14;  (3,4^ 

5  Oow.)  16;  (6  Oow.)  16;  (7  Oow.)  17;  (8,  9  Oow.)  18;  (1  Fkugo,  1,  2 
Wend.)  19;  (2,  8  Wend.)  80;  (2 Faage,  4,  5,  6  Wend.)  81;  (2,8Fuge, 
6^  7,  8  Wend.)  88;  (3  F^)  88^  84;  (8,  9,  10  Wend.)  84;  (4Faigo,l(K 

II  Wend.)86;  (4Faigo,  11,  12;  13 Wend.) 87;  (5Fuge,  18,  14 Wend.) 
88;  (6  Faige)  89;  (15,  16  Wend.)  80;  (6,  7  Fkugo,  17,  18  Wend.)  81; 
(7Faige,  19,20Wend.)88;  (7,  8  Buge,  21,  22  Wend.)  84;  (23^24,25 
Wend.,8Fiuge)86;  (25,  26 Wend.,  1, 2 Hill, 9 F^) 87;  (9Pkige,2,8 
mi)  88;  (10  Paige,  4,  5,  6  HiU)  40;  (6  HiU)  41;  (7  Hill,  10;  H  P^) 
48;  (l,2Denio^llFidge,lBari».Oh.)48;  (1,  2  Barb.  Oh.,  3  Denio)  46; 
(4,5I>enio^2Barh.Oh.)47;  (3  Barb.  OL,  5  Denio)  49;  (1,2)49;  (2,8) 
61;  (3,4)68;  (4,5,6)66;  (6,7)67;  (7,8,9)69;  (9,  10) 61;  (11, 12) 
68;  (12,  13)  64;  (18»  14)  67;  (15,  16)  69;  (17,  18)  78:  (18,  19, 20)  76; 
(21,22)78;  (23,24)80;  (21,25,26)88;  (26;  27, 28)  84;  (28,29,30)86. 

KoKiH  Oabouna— (1  Hart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Oooi.)  8; 
(1  Mnrph.)  8, 4;  (2  Mnrph.)  6;  (1, 2  Law  Rep.)  6;  (1 T.  R.)  7;  (8  Mnrph., 

1  Hawks)  9;  (2  Hawka)  U;  (3  Hawki)  14;  (4  Hawks)  16;  (1  Der.)  17; 
(2Der.)  18,  81;  (1  Der.  Bq.)  18;  (SDer.,  2DeT.  Bq.)  88,  84;  (4DeT., 

2  Dot.  Bq.)  86;  (4  Dev.,  2  Der.  Bq.,  1  Der.  ft  B.,  1  Der.  ft  K  Bq.)  87; 
(l,2DeT.  ftB.,  IDev.  ftKBq.)88,80;  (1  Dev. ft B. Bq.,  2 Der. ft B.) 
81;  (3,4Dev.  ftB.,2Dev.  ftB.Bq.)88;  (4  Dev.  ft  B.,  2  Dev.  ft  B.  Bq.) 
84;  (llred.)86;  (1  Ired.  Bq.) 86;  (2Ired.)87;  (2,8Ired.,2Ired.Bq.) 
88;  (8, 4Ir6d.,  2, 8Ired.  Bq.)  40;  (4,  5  Ired.,  Sired.  Bq.)48;  (5, 6  Ired. 
8;  4  Ired.  Bq.)  44;  (6,  7  Lred.,  4  Ired.  Bq.)  46;  (7, 8  lied.,  4, 5  Ired.  Bq.) 
47;  (8,  Olred.,  5  Ired.  Bq.)49;  (9, 10,  11  Ired.,  6  Ired.  Bq.)61;  (11 
Lred.,  7Ired.Bq.)68;  (12,  18  Ired.,  8  Ired.  Bq.)  66;  (18  lied.,  8  Ired. 
Bq.,  Bosbee  L.,  Bosbee  Bq.)  67;  (Ikisbee  L.,  1  Jones  L.,  Bosbee  Bq.,  1 
Jonea  Bq.)  69;  (1,  2  Jones  L.,  1,  2  Jones  Bq.)  68;  (2  Jones  Bq.,  2,  8 
Jones  L.)  64;  {fi,  4  Jones  L.,  2, 3  Jones  Bq.)  67;  (3  Jones  Bq.,  4, 5  Jones 
L.)69;  (5,  6  Jones  L.,  4  Jones  Bq.)  78;  (4, 5  Jones  Bq.,  7  Jones  L.)  76; 
(5, 6  Jones  Bq.,  7, 8  Jones  L.)  78;  (8  Jones  L.)  80;  (6  Jones  Bq.,  8  Jones 
L.)  88;  (1  Winst  L.)  84;  (1,  2  Winst  L.,  Winst.  Bq.>  86. 
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Bghbdulb.  18 

0«M1)18;  (2)15;  (3)17;  (4)19,80;  (5)tt,84;  (8)86,87;  (7)88,80; 
(8)  81,  88;  (9)  84;  (iQ)  36;  (11)  87,  88;  (12)  40;  (18)  48;  (14, 16)  45; 
(18)  47;  (17)  49;  (18)  51;  (19)  58;  (20)  55;  (1,  2  Ohio  St)  59;  (3,  4 
OhioSMOS;  (4,  5  Ohio  8t)  64;  (5,  8  Ohio  St)  67;  (7,  8  Ohio  St)  70; 
(8,  9)  78;  (10,  11)  78;  (12)  80;  (13, 14)  88;  (14)  84;  (15)  86. 

Oeioon— (1)  68,  75;  (1,  2)  80;  (2)  88,  84. 

PnrKSTLYANiA— (1  Add.,  1,  2,  3  Daa,  1,  2Teates)  1;  (1  Bin.,  3, 4  Yeates)  8; 
(2Bm.)4;  (3,4Bin.)5;  (5,8BiiL)6;  (1,  2  Stfg.  ft  R.)  7;  (3,4Stfg.ft 
R.)8;  (5,  8  Serg.  ft  R.)  9;  (7  Serg.  ft  R.)  10;  (8,  9  Serg.  ft  R.)  U;  (10 
Serg.  ft  R.)  18;  (11,  12  Serg.  ft  R.)  14;  (13  Serg.  ft  R.)  15;  (14,  15,  18 
Serg.  ft  R.)  16;  (17  Serg.  ft  R.)  17;  (1  Rawle)  18;  (2  Rawle)  19;  (2 
Rawle,  1,  2  Penr.  ft  W.)  81;  (3  Rawle,  2,  3  Penr.  ft  W.)  88,  84;  (4 
Rawle,  1,  2  Watte)  86;  (4  Rawle,  2,  3  Watts)  87;  (6  Rawle,  4  Watte) 
88;  (1  Whart)  89;  (1,  2  Whart,  5  Watts)  80;  (8  Watts,  3  Whart)  81; 
(7Watts)88;  (4  Whart)  88;  (8, 9  Watts,  4,  5  Whart)  84;  (9, 10  Watts, 
8Whart)86;  (8  Whart,  1,  2,  3  Watts  ft  a)  87;  (3  Watts  ft  &)  88; 
(3»  4^5  Watts  ft  a)  89;  (5,  8  Watts  ft  a)  40;  (7,  8,  9  Watts  ft  a)  48; 
a,2Pa.St)44;  (2,3,4,5)45;  (5,8,7)47;  (7,8,9,10)49;  (10,11,12) 
51;  (18,  H 15)  58;  (18, 17, 18)  55;  (18, 19, 20)  57;  (20, 21)  59;  (22)  60; 
(22,  23,  24)  68;  (24, 25)64;  (26^27)  67;  (28, 29)  70;  (29, 30,  31,  32)  78; 
(82,  33,  34)  75;  (35,  38,  37)  78;  (38,  39,  40, 41)  80;  (41, 42;  43)  88;  (44, 
45,  48)  84;  (48,  47,  48)  86. 

Bbodi  IsLANiMi)  18, 36, 51,  58:  (2)  55,  57, 60;  (3)  68;  (3, 4)  67;  (4, 5) 
70;  (5)  78;  (8)  75,  78;  (!)  30,  88,  84;  (8)  86. 

Booth  Cabouna— (1,  2  Bay,  1  Beean.  Eq.)  1;  (2  Deeao.  Bq.,  1  Brev.)  8; 
(2  Brev.)  8;  (3  Desao.  Eq.,  2  Brev.)  4;  (3  Deean.  Bq.,  3  Brev)  5; 
(4l>esaa.Eq.,  3Brey.)6;  (lNottftM.)9;  (1  Nott ft M.,  1  MoOord)  10; 
(1,  2  Mill)  18;  (2  McCord)  18;  (1  Harp.  Bq.)  14;  (3  McCord)  15;  (1,  2 
McCord  Ch.)  16;  (4  McCord)  17;  (1  Harp.)  18;  (1  Bai.)  19;  (1,  2  Bai., 
1  BaL  Eq.)  81;  (2  Bai.,  1  BaL  Eq.,  1  Rich.  Eq.)  88;  (1  Rich.  Bq.)  84; 
(1  Hill,  1  Hi]lCh.)86;  (2Hill,  1,  2HiU  Ch.)  87;  (2  Hill  Ch.)  89;  (3Hil], 
1  Riley,  1  Riley  Ch.,  2  Hill  Ch.)  80;  (Dudley)  81;  (Rice)  88;  (Cheves) 
34;  (1  McMolL)  86;  (1  McMolL  Eq.,  2  McMolL)  87;  (2  MoMolL,  1 
Spears  Eq.)  89;  (1  Spears,  1  Spears  Bq.)  40,  48;  (1  Rich.  Eq.,  1  Bach.) 
2Spears)48;  (1,  2 Bich.,  1,  2 Bich.  Eq.) 44;  (2;  4 Bich.) 45;  (2Bich. 
Eq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  47;  (2,  3  Strob.,  2  Strob.  Eq.)  49; 
(3,  4  Strob.,  3  Strob.  Eq.)  51;  (4,  5  Strob.,  4  Rich.,  4  Strob.  Eq.)  58; 
(3,4RiclvEq.,4^5,  8Rich.)55;  (4 Rich.  Eq.,  5  Rich.) 57;  (5,  8Rich. 
Eq.,  8  Rich.)  60;  (8,  7  Rich.  Eq.,  7,  8  Rich.)  68;  (7,  8  Rich.  Eq.,  8,  9 
Rich.  L.)  64;  (9,  10  Rich.  L.)  67;  (8,  9  Rich.  Eq.,  10,  11  Bich.  L.)  70; 
(10  Rich.  Eq.,  11  Rich.  L.)78;  (12  Rich.  L.,  11  Rich.  Eq.)  75;  (12  Rich. 
L.,  11,  12  Rich.  Eq.)  7a 

Xdvibbes— (1  Orert)  8;  (1  Cooke,  2  Overt)  5;  (8,  4,  5  Hay.)  9;  (Peck)  14; 
(M.  ft  Y.  17;  (1,  2,  3  Yerg.)  84;  (4,  5  Yerg.)  86;  (8,  7  Yerg.)  87; 
8  Yerg.)  89;  (9, 10  Yerg.)  80;  (10  Yerg.)  81;  (1  Meigs)  38;  (1  Hamph.) 
34;  (2  Hnxnph.)  86,  87;  (3  Hnmph.)  89;  (4  Hamph.)  40;  (5  Humph.) 
48;  (8  Humph.)  44;  (7  Hnmph.)  46;  (8  Humph.)  47;  (8, 9  Humph.)  49; 
(9,  10  Humph.)  51;  (1%  H  Humph.)  58;  (1  Swan)  55, 57;  (2  Swan)  58; 
(lSneed)60;  (1,  2 Sneed)  68;  (2Sneed)64;  (3Sneed)65;  (3,4Siieed) 
67;  (4,  5  Sneed)  70:  (5  Sneed,  1,  2  Head)  78;  (2.8Head)75;  (1  Cold. 
weU)7a 
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14  Schedule. 

TBU8-a)4e;  (2)47;  (8)40;  (4,5)61;  (0,6)66;  (0)661  (7,%«)66t 
(91  la  11)  60;  ai.  1%  IS)  66;  (18. 14,  15)  66;  (16^  17, 15)  67;  (i%  1% 
SO)  70;  (20^  21»  22)  78;  (22)  76;  (23,  24)  76;  (26^  25  Snpp.)  78;  (2Q 
80^  86;  (28,27)  84;  (27)  86. 

T0MOinu-(l  K.  Ohi^,  1  D.  Chip.)  1;  .(1,  2  Tjrler)  8;  (1  D.  COii^)  6, 18; 
(1  Aik.,  2  D.  Ghi^)  16;  (2  Aik.)  16;  (1)  18;  (2)  19,  81;  (8)  81,  88;  (4) 
88^84;  (5)86;  (5)87;  (7)89;  (8)80;  (9)81;  (10)88;  (11)84;  (12)86; 
(18)87;  a4)89;  (15)40;  (16^  17)  48;  (17,  18)44;  (18, 19)46;  (19)47; 
(W  48;  (20^  21)  60;  (21,  22)  68;  (22;  23)  64;  (28)  66;  (24, 26)  68;  (25^ 
96)60;  (26,27)68;  (27,28)66;  (28,29)67;  (29)  70;  (30^  81)  78;  (81, 
IS)  76;  (8^88)  78;  (88, 84)  80;  (35)88;  (35,  36)  84;  (36,  37)  86. 

▼IMIVI4-<1  Jcft,  1,  2  WmIl,  1,  2  OiOl)  1;  (8, 4, 5  OiOl)  8;  (1,  2  Hm.  k  M., 
6CU1)8;  (4  BmLkU.,  I  Muni)  4;  (1  Va.  Ota.,  2, 8 Mnnf.) 6;  (4  Muni) 
6;(5Mimf.)7;  (61iimi)8;  (1  Glim.)  9;  (1  Band.)  10;  (2  Band.)  14; 
(8;  4,  Band.)  16;  (5  Band.)  16;  (6  Band.)  18;  (1  Laigh)  19;  (2  Lai^^)  81; 
(8Lai|^)88;  (8,4Laic^)84;  (4  Leigh)  86;  (5  Laigh)  87;  (6  Laigh)  89; 
(7Lai|^)80}  (8Lai|^)81;  (9  Leigh)  88;  (10  Leigh)  84;  (11  Laigh)  86; 
(ll,12Lai|^)87;(lBob.)89,40;(2Bob.)40;(lGratt)48;  (2Gratt) 
44;  (8Gfatt)46;  (4G»tt)47;  (4,  5  Ckatt)  60;  (5,6Gmtt)68; 
CTGfatt)  64;  (I,  8  Gratt)  66;  (9Gratt.)  68;  (9,  lOGfatt)  60;  (11 
Chmtt)  68;  (12  Gfatt)  66;  (IS  Gratt)  67;  (18Gratt )  70;  (14  Gratt)  78; 
(15  Gfatt)  76;  (15, 16  C»ratt)  78;  (16  Gratt)  80,  84,  86. 

Wnnoinmr— (lPin.)89^40;48,44;  (2 Fin.,  1  Chand.) 68;  (S;SPin.,2,S 
Chand.)  64;  (8  Fin.)  66;  (1, 2)  60;  (8)  68;  (4)  66;  (5)  68;  (6)  70;  (7)  78; 
a  %  Sll<9  76}  (10^  11, 12)  78;  (13^  14)  80;  (15^  16)  88;  (1%  17)  84| 
07,18)86. 


Digitized  by 


Google 


AMERICAN  Decisions. 

VOL.   LXXXVIL 


GASES  REPORTED. 


iGar.Koek CvmMmeankn..  SDwraH^  Ml....  flO 

AgiMWT.  fltMinar  OoDtwi  Porta.. Opmmowearrfart.. 27  ChL  485 87 

AiiitnouBi:pc««C^T.  Haggud.CbfiMiOMeeirfierp..^  tf7 

Austin  T.  Underwood. HamedndB 87IU.488 864 

BaikyT.  Tofwnof  CkMfaMi Taamtiom 82  Conn.  548. 191 

Btltimoro  and  Ohio  R.  R.  Co.  )  ^. ,—    9A\iA  ba  jmm 

mAm.  Q»»4^  rl/OmmOli  UMIMIV.  .SBw  Ami.  oa  •••...••  law 

^^.'^!!^^.^^^^  «• 

^^^^  ®*^  f^^  J;  \(Jommm€mTien.MUd.¥a 875 

BaafialdT.  Wh^ipla |  ^^'^'"'^jS'IIIl^  |lOAll«i,87. 818 

Binkar.  lioCaaOn. Mc^igogei. 24Md.88 584 

'^rSSTj^^  86 Lid.  484 887 

Bamatt ada.  Stata CHindmdkm. 8Kan.25a 471 

BennotfeT.  Waloh.. Spec  per/ormamee.M  lad.  140 854 

Bubopand  Hnrxay  ads.  Stata.... OaarcTfi and iocini.24Md.  810 608 

Bishop  T.Banks. Nuimmee 83Gonn.  118 187 

Black  T.HiDs I  ^^''^IZ-^<mnh  *** 

Bhier.  Bhia ....B^MU^—deermB ..MlSl  0 867 

Boardman  T.  Aoer ExeeuHtmB 18Mioh.77 786 

Bowarr.  Hdfinan ..BatJt$amdbankim(f.23yLd,2eS 568 

Bbyd  T.  Bkokman A^tv  <m(I  odm'iv.  .29  OaL  19 146 

Brackatt  t.  Paraons  Unknown. . .  .Adoerm  pammhn,M  Ma.  888 548 

Bradley  T.  Norton. Trad&maHt§. 88  Conn.  157 800 

Bnokoat  T.  Swift. FbeHint 27  OaL  488 90 

BorbankT.  Playneand  IUiaiaaa,.Aki$e»qfdeoeift$,,n'Lk,  Ann.  15....  518 

Bnrnea T.  MoOabbln. Ltmdkrd amd tm'L  8Kan.821. 468 

BaixvwaT.Oallq^ .....^ifairiiyositnfow..82 Conn.  498. 186 

U 


Digitized  by 


Google 


16  Cases  Bepobtsd 

Hamb.  Subjsot.  ftuoM*  Fa 

Burl  T.  WnMa. TVinto S80d.SSl I4t 

fiatteiflflldT.W«ifeflciiR.R.Ckitp.Jir€9itoeii0ff 10A]kii,6a2L 9!$ 

Cabeenr.  Molligia. ffamtitiead§. 87IU.280 247 

CalkiiisT.  CityofHartfofd Eddemce. 8S  Goon.  07 104 

Garpentiar  T.  McodanhaU Ootmtme^ 28  0d.484. ISB 

Omtoh  Adi.  Steta. S^dmdkm 18Iow»»372 401 

Clutae  T.  Eittredge WOU 11  AUan,  40. S87 

ChiMajiCUnmtyCkiartr.Utai^diL  2  DaTaU,  602 . . . .  606 

City  of  New  Orleaaa  t.  Halpinu. . .  JTtPite.  corporafni.n  La.  Ann.  186. . .  62t 

Clark  T.  City  of  Dm  Moines Mume.  eorforattiM.19  loiwtk,  199 42t 

Clack  T.  ParkinMn Wtit$  4ifpo§mtion,  10  Allen,  18S OSS 

Cobb  T.  Charter /iMoteiU'yfNiym'te.SSConn.  358 178 

Commonwealtli ads. GoUiher Mmukmghier 2lhivall«  16S....  498 

Commonwealth  ads.  Philips Mwrder 2  DaTall,  828  . . . .  490 

Conmionwealtli  T.  Grotty Arrtttt 10  Allen,  408. 600 

Commonwealth  T.  Smith RaUrwuU 10Allen,448. 072 

Commonwealth  t.  Thompeon.. . . .  .AduUerp., ....... .11  AUen,  28 086 

Commonwealth  T.  Waits ONiiMMbiia/ Ins..  11  Allan,  264. 711 

''TBZfoS^^'!.?^.]^*'^-'^*^^^^^^'' »•* 

Conway  t.  Gable 8mtMte$    huathm..Z!  PL  82 240 

Cooley  T.  Soarlatt Deed$ 38IU.S10 298 

Crossen  T.  White. SmstOkim 19  Iowa,  100 420 

GrossleyT.O'Brian .•.•BiitfMiK<lomafo...24Ind.826 820 

CrossweU  ads.  Pw^la. R^^ 13Mioh.427 774 

Grot^  ads.  Commonwealth. Arrttft 10Allen,408. 000 

Cummins  T.  Origgs 8aJm 2I>nTall,87 488 

Casio T.  Dooglaas EomeatrndM 8Ean.l28. 468 

HlTiEiSJoadOoii^any..*Tf^**'^^    AwMv's.aS  Goon.  850. 170 

Dannr.  Cndney. irarfie(i«0Ofii6ii....l8Mioh.  230 766 

DarisT.  Millandoo Ttmitfr  htmnftieM.VI  Jjk,  Ann.  07....  617 

Day  T.  Vallatte Mucniioni 25Ind.42 358 

Dean  T.Brown ^ttoerts  yoiseMfow.  .23  Md.  11 666 

Deland  T.  Hiett. JiM^maUt. ...... .27  CaL  611 102 

Derringer  T.PUte Trade^mark$ 20CaL292 170 

DeUpreyr.  DeUpcey PartUkm 27GaL320 81 

DoddT.  Fulow Umgei 11  AUen,  426. 726 

^^mS^rr!c^^  « 

BastooT.  State Chmiempi SOAln.661 40 

"BSridoSSnj^  llAlleo,600 780 

KDiottT.  Fkay Negligemie 10  Allen,  378 068 

FarweU T.  Mather iStol«fe^/nnM2i..lO  AUen,  322 041 

Ferrea  T.  Enipe Biparkm  Hffhi$. . .  .28  C^  UO 128 

Fitq^eraldr.  AdamsEi:pcessGo..09mfiiofiearH^..24Ind.447. 841 

FozT.  Sackett NtgUgmce 10  Allen,  636 082 


Digitized  by 


Google 


Casbs  Repobtsd.  17 

KaMB.  8UBJSCT.  BBPOST.  PaOB. 

ffMaklin  T.  DorlMid JDKap*^-«oiNMf titt. 28  CU.  176 Ill 

Fnuerr.  little BarnU 13Mioh.l05 741 

Vrostr.  Grand TnmkB.R.  Co... J^oOroocb 10Alleo,S87 668 

OftUagher  T.  Shipley. Lcmdhrd  amd  tm'i.2i  lid.  41B 611 

Qaimon  V.  Hargadon. Waien 10  Allen,  106 625 

Oent  V.  Lynch Trttpau 23  Md.  68 658 

Oilman  V.  Eastern  R.  B.  Corp Master  and  servcmLlO  AUbo^  233 635 

Oolliher  v.  Commonwealth ManBlamghier 2  DnvaU,  163 493 

Ooady  V.  Hall &V«aiid  acfmV«..36  HL  313 217 

Oraves  V.  Xaford Neg.  iiutrummU. . .  2  Dnvall,  108  . . . .  483 

Oreen  v.  Clay CusUmM 10AUen,90 622 

Oreenv.  Cox ^.Cntiom* lOAUen,  90 622 

0-^eenv.  Scranage Married  women,, ,  ,\9  loin^  4S\ 447 

OroomeT.  Lewie AUachmenL 23  Md.  137 663 

HallT.  Anbnm  Tompike  Co OcrporaHtme 27  Cd.  266 76 

Hall's  Adm'z  T.  MoHenxy. Neg.iMirumeea».,.l91am9^h2\ 461 

Hardesty  T.  Tali Eleetkme 23Md.613 684 

Harris  T.  Rntledge |  ^^^^J!S!^Lrt$.  }l^I<*^^588 441 

Haven  V.  Winnisimmct  Co | '^^^'^''''^'li^S^  hi  ADen.  377. . . . .,.  723 

Henry  T.  Kanfman Beceivere 24  Md.  1 691 

Hood  T.Hood. JTorr'yeaiKliifp^ee.ll  Allen,  196 709 

Illinois  Cent.  ILU.  Ok  r.BMA,.. Negligence. 37I1L484 260 

IllinoisCent.R.R.CowT.  SmyBer.Ci»iiiiiOMe(irrierp..88nL364 801 

Illinois  Cent  Ins.  Co.  t.  Wolf. . .  .Inenranee. 3710.364 261 

^^!aSiS^.^!?^^.^.^^^  24Ind.222 327 

^SSS!*!.^!*'.^!!^.r:(^^ 63  Me.  89. 636 

Ives  T.Mills Hameeteade. 87  DL  78 238 

JennessT.  Jennev IhrnkOe 24Ind.866 886 


Kanfnun  t.  SnMOlwood MhoeaUkma 86I1L604 230 

Kent  T.  Jndkins Wa^ 68  Me.  160.  644 

King  ads.  People Mnrder 27Cd.607 96 

Krant  T.  C^wford Pubticlamie 18  Iowa,  649 414 

^^'0^.T!^.^^!^^.\^  18MW1.880 769 

Lungv.  MoKee. Taaiaikm.. 13  Mioh.  124 738 

Lane  v.  Glnokanf Caniraete 28Cd.28a 121 

LeBsrronT.  Best  Boston  Ferry  IFwriee                 ).,  ^n^  «,«  ..i- 

Company \  negttgenee,  J"AJl«-6«- 717 

^^1^^,*^,^!^^.^.^.}  '*• 

Lewis  T.  Headky (JontraeU 8610.488 tSQ 

Am.  Dbo.  Vol.  LXXXVH— t 


Digitized  by 


Google 


18  Cases  Reported. 

Mamb.  '  Subject.  Hbpobt.  Ta^e. 

Lewi3  V.  Ftenatt Attadimetd 24liid.08 S21 

Linck T.  Kelley Skmder 26Iiid.278 392 

Lockridge  T.  Bigg«r8ta£ JBiDecmikmt 2  DaTall,  281  . . . .  498 

^P■^^^;n^.,^"^^^  ^  ^  \^tgligence 2  Dut.11.  114 . . . .  486 

"-r^lS^S^^  «^^^^ 358 

Lorev.  Wellt. iSimcIt^  eonCnaete .  .26  Ind.  008 T75 

LoveUv.Nebon JokUdiUon 11  Allao,  lOL 706 

Lnimv.  Oftge Lamdhrdamdim't.^lH  19 2^ 

McAvo7T.  Madin. LoH  property 11  AUoo,  648 738 

McClellui  T.  Manhall Bseenthfu 19  Iowa,  661 454 

MoComb  V.  BmcL AUaeknuetil 28CU.281 115 

McCreeiy  T.  8iitli«rlaad ExeaOiom 23  Md.  471 578 

McKnight  ▼.  Kniaely BxfXMtioia 26Ind.  336. 364 

Meagher  ▼.  Morgan. Phadimg  ami  prac.  3  Kan.  872. 476 

Megorla  V.  Aahe. PMklamU 27  0aL822. 76 

MilU  V.  OraTM Mkopptl 3810.466 314 

Morris  v.  Hogle. Ib^rt  amd  adm're.  .ZI  lH  160 243 

MulUkenr.  Winter Ooemptkms 2  DavaU,  256  . . . .  495 


Now  Orleans  City  of,  t.  Ha^. .  JTtmfe.  eorporatm.ll  La.  Ann.  185. . .  523 

Oliver  y.  Berry. AW.  </ftiilta«foiM;.68  Me.  206. 647 

Paine  V.  Dwiael ^Tcy. <Ni«rMnMN<t. . .63  Me.  62 533 

People  ▼.  Groeewell. Bape. 13  Mioh.  427 774 

People  V.  King. Murder 27OaL607 95 

People  ez  reL  PoDiemiiaT.Piatt.JrafMliMMif 28  0aL  166. 110 

PhUipe  V.  Oommoiiwealth Mmrder 2DaTall,  328....  499 

Plnmmer  T.  Newdigate Sake. 2Dayall,  I 479 

Poeey  ads.  State Jmriedkikm. 17  La.  Ann.  252. . .  625 

Praitads.  People  ex reLPoIlMnraB.liraiicfamiM 28CaL  166. 110 

BamsdeU  T.  Faller JTarrM  wofMn.. .  .28  CaL  37 103 

Randolph  V.  Hania. Xoit  teslriMiMNlt. .  .28  OaL  661 139 

Rankin  T.  Rankin Ib^re  amd  adm're.  M 10.  29i 205 

Richardwm  T.  Sibley. Rtdbreade 11  AUen,  66 700 

Riddler.  Stevens Neg,  <MCr«fiieiite..32C<»m.  378 181 

Risen  v.  Farr OmatilMkmal  law.  .2A  Axk.  161 52 

Rabottom  t.  Morow A'rf  amd  adnCre,  .24  Lid.  202 324 

Saylor  V.  Daniels. Keg.  imetrmmenie.  .37  DL  331 250 

Schmidt  r.  Barker. Ba$a»amdbamiiiig.niM.  Asm.7Si...  527 

Schnell  V.  City  of  Chioago. Ae'rs  and  ocim'fv.  .38  DL  382 304 

Smith  ads.  Commoiiwealth Baikoade 10Allen,448 672 

^TA^.*!T^.'!^..?!^^[^^^^  ^ 

State  ads.  Easton. Chmiempi 39  Ala.  651 49 

^'B!'KC^^.^,^^^^^^  ^ 

State  V.  Bamett Orimkia! taw. 3Kan.25a 471 


Digitized  by 


Google 


Cases  Reported.  19 

irAMB.  8UBJBCT.  BBFOBT.  PASB. 

State  T.  Bidiop  and  MuzTrnj Ouanfnamdwafd.2iiUd.ZlO 606 

Stater.  Oarrai SeducOtM 18Iow%  372 401 

StftteT.  Poa67 Juritdietkm 17  La.  Ann.  262. . .  525 

Stein  V.  Chamblees ibaeiUJoM 18Iow%  474 411 

'ia.n^N^;:2S.;ls:itrsr(^«-«- «f^»" «» 

Sterling  V.  KlepsatUe. Spee.per/omumee..2iJnd.9i 819 

StereniT.  Inhabitantiof  Bozfofd.jYe^l^^Miee.. 10  Allen,  25 616 

Stevens  T.  Sterena. BomeHeads. 10  Allan,  146 630 

Sterenaon  t.  Smith. Damage$ 28  Gal.  102 107 

Solinger  T.  Jewett Jiiitabe 25Ind.470 172 

^''^^C^..''!.^^^.?!?^^^  282 

®TS^RKcS^7.r^^  10Alleo,368 644 

Tainter  V.  Lombard. 8aim 63  Me.  368. 568 

Thomaav.  Knighton. As'ra  cMci  calm'tv.  .23  Md.  318 571 

Thompeon  ads.  Commonwealth. .  .AduUerp 11  Allen,  23 685 

Tyler  T.Green FMklamU 28CU.406 180 

Verry  y.  Rohinaon. ....Dower 25 Lid.  14 346 

Vintonv.  Middlesex  KB.  Cki....CbfiMiM  eorriirf..  11  Allen,  304 714 

Waite  ads.  Commonwealth (hmii§MHomi  lam.  .11  Allen,  264 711 

Watson  ▼.  Cheaiie. Neg.  ituinmmde.  .18  Iowa,  202 382 

Wilcozaon  ▼.  Burton JudgtiwnU. 27  CaL  228 66 

Willardv.  KimbaU Beplevm 10Allen,211 632 

Witherspoonr.  Farmers' Bank... ilittavy  faw 2  DnraU,  486 . . . .  508 

Yatea  T.  Sqnirea Matter  amd mmmLl9  low%  » 418 

IV.  TarbaU NegUgeam lOi 


Digitized  by 


Google 


Digitized  by 


Google 


CASES  CITED. 


PAOB 

IMm*  T.  Oramwtte 273^281 

AbeelT.  Reddiff 644 

Add^  T.  Chaiiib6f]aln.249»  273,  278» 

280 

Adma»BzpMrto 61 

Adims  T.  Boston  eto.  R.  R.  Co.  678» 

706 

Adanw  T.  Dart)/ 486 

Adftmi  T.  Field 696 

Adams  ▼.  Frye 452 

AdamsT.Qay ....••.  379 

Adams  T.  Onerard. 163 

Adams  t.  Hamell 378 

Adams  ▼.  Haskell 568 

AdamsT.  Kabie 740 

Adams  T.  Litchfield 192,  193 

Adams  t.  ^Wiggins  F«rry  Co. . . .  400 

Adams  Ex.  Co.  ▼.  Egbert 109 

Adams  Ex.  Co.  t.  Crathrie 512 

Adams  Ex.  Co.  t.  Loeb 512 

iEtna  National  Bank  ▼.  Charter 

OakLLCo 186 

Aflate  ▼.  Richards 354 

Aiken  t.  Ferry. 133 

Albany  Bank  t.  Sohermerliom. .    51 

Albright  ▼.  Penn 720 

Albro  T.  Agawam  Canal  Co. ....  638 

Alden  t.  Pearson 714 

Aldrich  T.  Jaduon 386 

Aldrich  ▼.  Pelham 196 

Alexander's  Cotton,  Mrs 509 

AHord  T.  Burke 532 

All^^hany  City  t.  MoClinkan. . .  439 

Allen,  In  re 691 

AUen  T.  Doming 378 

Allen  T.  Freeland 581 

Allen  V.  Grider 751 

Allen  V.  Harley 467 

Allen  T.  Patterson 477 

Allen  V.  Pc^ram 386 

Allen  V,  Pen. 237 

Allenr.  State 591 

Allahooae  V.  Ramsay.... 230 

Allnmy.  Fryer 211 

Allyn  T.  Boston  eto.  R.  R.  Co. . .  682 

Alston  V.  Durant 180 

Amelong  v.  Seekamp 579 

American  Ex.  Co.  t.  Baldwin. . .  260 
American  Ex.  Co.  v.  Hookett. . .  371 
Ames  V.  Port  Hnron  etc  Co. ...     64 


PAOS 

Amesbnry  M£g.  Co.  T.  AmeslNiiy.  192 

Anderson  t.  Anderson. 210 

Anderson  t.  Baker 586 

Anderson  ▼.  Coomionwealth* ....  405 

Anderson  t.  Dickie. 662,  664 

Anderson  t.  Roberts 153,  157 

Anderson  ▼.  Tomer. 210^  214 

AndoTer  ▼.  Grafton. 431 

AndroT.  State. ... .406»  407,  408,  410 

Andrew  ▼.  Deshler 562,  563 

Andrews  T.Poe 599 

Andms  ▼.  Howard 399,  420 

Anonymous 167,  394,  746 

Ansly  T.  Mock. 751 

Anthony  ▼.  Adams 42G 

Appel  V.  Waltman. 120 

Appleby  t.  Mayor  eto 426 

Arberry  V.  Beavers. Ill, 

Arbonr  ▼.  Nettles 134 

Arkerson  t.  Dennison 640 

Armistead  t.  Commonwealth. ...  101 

Armitage  t.  Wiokliffe 763 

ArmstrongT.  People.406, 408, 410^  41 1 

Arnold  ▼.  HL  Cent  R.  R 267 

AmoldT.  United  States 744 

Arrington  ▼.  Sneed. 169 

Arthur  ▼.  Commercial  etc  Bank.  678 

Arts  T.  Chicago  etc  R.  R. 400 

Asher  ▼.  Mitdiell 273 

Ashtonv.In^e 280 

AshworthT.l^ittridge 401 

Astley  ▼.  Reynolds 180 

Atkinson  v.  Lanier. 127 

Atkinson  ▼.  Minot 535 

Atkinson  v.  Rogers 514 

Attorney-General  y.  life  and  Fire 

Ins.  do. 428 

Attorney-General  v.  R.  R.  Co. . .  678 
Attorney-General  t.  Tudor  Ice 

Co 678 

Atwater  V.  Woodbridge 192 

Atwood  V.  Cobb 644 

Augusta  V.  Leadbetter 433 

Austin  V.  Manchester,  Sheffield, 

and  linoon  R'y  Co 265 

Austin  y.  Stanley 279 

Austin  T.  Walker 441 

Avery  v.  Langford 320 

Avery  v.  Stephens 279 

Ayer  v.  Ashmead 738 


Digitized  by 


Google 


22 


Cases  Cited. 


Ayer  r.  TOdoi. 

AjTM  T.  MoComieL. 

Babcock  y.  H«rbert. 
Baoon  t.  GropMy... 
Bailey  t.  OowIm.  • 


PAOB 

.  290 

.  252 


720 

119 

267 

Bailey  ▼.  Dean. S63 

Bailey  y.  CkMhen 181 

Bailey  T.Ooold 824.326 

Bailey  T.  Qgden 644 

Bairdy.  Bvans 236 

Baldwin  t.  Aiwirioan  EzprenaOo.  260 

Ballv.Harns 215 

Ballantine  t.  Ftelin^nyien 216 

BakerT.Byrne 662 

Baker  v.  Ck>penbaiger 208 

Baker  ▼.  Grookahank 216 

Baker  Y.  Dening 689 

Baker  y.  Morria 748 

Baker  y.  Union  M.  L.  Ins.  Co.  . .  254 

Baldwin  V.  Snowdan 449 

BalchY.Smith 650 

Baltimore  and  Ohio  B.  R.  Co.  t. 

Boyd 562 

Baltimore  and  Ohio  R.  R.  Co.  y. 

Lambom 604 

Baltimore   and   Ohio  R.  R.  y. 

Worthington 602»  607 

BaltiiBore  etc  R.  R.  Co.  y.  State  607 
Baltimore  &  &  R.  R.  Co.  y.  Wood- 

ruff. 603 

Banfield  Y.  Whipple 622 

Bangor  y.  Warren 570 

Bank  Y.  Barton 126 

Bank  Y.  Van  Vleck 127 

Bank  of  Briditon  y.  Smith.  .749, 751, 

752,753 

Bank  of  Chillioothe  y.  ChiUioothe  441 

Bank  of  QeneaseeY.Platehin  Bank    75 

Bank  of  Hamilton  Y.  Dndley 59 

Bank  of  ELentacky  y.  Sanders. . .  435 
Bank  of  limeetone  y.  Penick  . . .  452 
Bank  of  Montgomery's  Appeal...  772 
Bank  of  Montreal  Y.Thayer  ....  391 
Bank<rf  United  States  y.  Macnll  747, 
748,  76(^  763 

Banks  Y.WerU 378,379 

Bannon  y.  Brandon 558 

Barber  Y.Barber 710 

Bardstown  eto.  R.  R.  Co.  y.  Met- 
calfe  678 

BarfieldY.Britt 177 

Barker  Y.  St.  Qointin 168 

Barnard  Y.  Kello^ 730 

Barnes  y.  StroheSEer 237 

BamesY.Ward 649 

BametY.Smith 535,  570 

BamettY.Knifl^it 465 

Barney  Y.  Leeds 281 

Barons  Y.  Brown 478 

Bamtt  Y.  Riohardson 464^465 

BarrettY.  Sims 278,276^279 

Barrett  Y.  Wilson 273 


Barxtm  y.  Mayor  and  Ci^  Coun- 
cil of  Baltimore 472 

Barrows  y.  Eni^^t 1 75,  204 

BariTY.  City  of  Lowell 027 

BartlettY.  KYarts 189 

BartonshiU  Coal  Co.  Y.  Reid.  .637,  639 
Bass  Y.  Chicago  and  Northwest 

R.B.CO. 717 

Bassett  Y.  Messner 467 

BatesY.  Clark 510 

BatesY.  Cooke 724 

Bates  Y.  N.  T.  Ins.  Co 180 

BatesY.  Smith 027 

Battertcm  y.  Chiles 87 

Bangher  Y.  Nelson 64 

Bayerqne  y.  San  Franoisoo 435 

Bayler  y.  Commonwealth 451 

Bayley  Y.  Bryant 71 

Bayley  Y.  Taber 29) 

Beal  Y.  Harrington 257 

BealY.Wood 390 

BeallY.  Brown 579 

BeanY.  Jay 433 

Bean  Y.Smith 274 

Beard  Y.  Blum 273 

Beard  Y.  Dennis 321 

Beard  Y.Knoz 340 

BeardsleyY.  Swann 662^663 

Beatty  Y.  Rhodes 126 

Beck  Y.  Ligram 509 

Beokwith  Y.  Bean 510 

BeecherY.  Baldy 273,276 

Beeler  Y.  Oardwell 297 

Beers  Y.  Hanghton 465 

BeloherY.  Belcher 216 

Belknap  Y.  Sealey 374,523 

BellY.l)aYis 281 

Bell  Y.  LouisYille  etc  R.  R.  Co. .  509 
Bellefontaine  R*y  Co.  y.  Hnnter.  682 

Bemis  Y.  Drisooll 277 

Bench  y.  Biles 211,  212 

Benjamin  y.  McConnell 266 

BennettY.  Railroad  Co 6^  664 

Benson  Y.Carr 167 

BeuY.  State 476 

Bentham  y.  Watshire.  ..208,  21 1,  213 

Bentley  y.  ShrioYe 565,  566,  567 

Bergson  y.  Builders'  Ins.  Co. ... .  253 

Bernal  y.  HoYioos 483 

Best  Y.Allen 239 

BoYard  Y.  Hoffinan 590 

BoYorly  Y.  Boston 721 

BoYorly  Y.  Burke 101 

Biffler  Y.  Waller 126 

Bluings  Y.  niomas 634 

Binks   Y.  Soath  Yorkshire  R*y 

etc 649 

Bird  Y.  lisbros. 562 

BirdY.Smith 103 

Bisbing  Y.  Qraham 390 

Bishop  Y.  Boyle 551 

Bishop  Y.  Hubbard 275 

BisseU  Y.  City  of  Kankakee 293 


Digitized  by 


Google 


Casbs  Citsd. 


BiMen  T.  JaffKMimOa i31 

Biaell  t.  New  York  Cent  B.  R. 

Co. 263,2^7,612 

Blftck  T.  Otfnaiton  B.  R...a99,  607, 

640 

Blacky.  LndL 125 

Black  ▼.  OliTer 632 

Blackmore  t.  Flemyng 743,  766 

Blackmore  T.  Greeg 623 

Blake  ▼.  Midland  B> 604 

Blake  ▼.  Williams 763 

Blanchard  Y.  Hill 171 

Blankanahip  v.  Donglaa. ........  227 

Blann  t.  Crocheron 621 

Blatch  V.  Wilder 210,  211,  214 

Bleakley,  In  the  Matter  of 169 

B)en  T.  Bear  River  etc.  Mining 

Co 76 

BlethiDgy.  Lowering 390^391 

Bliw  T.Clark 279 

BUvena  ▼.  Johnson 276 

Block  T.  Braffg. 277 

Bloxsome  T.Williams 381 

Blndworth  t.  Lake 80 

BlontT.  Walker 636,670 

BoakT.  State 403,407 

Boardman  T.  Hayne 440 

Boardman  T.  Spooner 730 

Board  of  Comm'rs  t.  Markle 334 

Board  of  Saperrison  v.  Broad- 
head 169 

Boatner  t.  Scott 619 

BogertT.  HerteU 211 

B<«gii  T.  Fowler 146 

Bobannim  T.  Commonwealth 602 

Boldry  T.  Fptrris 695 

Boiling  v.  Jones 466 

Bollo  T.  Navarro 87 

Bonaparte  t.  Camden  and  Amboy 

K.ILC0. 690 

Bond  T.  Seymonr 274 

Bond  T.  Zogler 

Bonnell  V.  Smith 279 

BonsaU  T.  Taylor 746,766 

Bool^T.Smith 125 

BooneT.Utica 426 

Boone  Co.  T.  Biley 362 

Bordon  T.  Clark 390 

Borooghs T.  White 466 

Boston  and  Sandwich  Glass  Co.  V. 

Boston 192 

Boston  Tunnel  Cow  t.  MoKenrie.  167 

Bostwiok  T.  Skinner 247,  314 

Boswell  T.Goodwin 772,773 

Bowen  T.  SoUiran 736 

Bowers  T.  State 407,409 

Bowling  Green  Savings  Bank  t. 

Todd. 169 

Bowman  T.  Floyd 204 

Bowman  v.  Norton 278 

Bowman  V.  Woods 399 

Bowyer  V.  Creigh 681 

Bf^oev.  Cage 622 


r^os 
Boyoev.  California  Stage  Co....  89 
Boycev.  People.... 407,  408,  409,  410 

Boyd  V.Boyd 747,753 

Boyd  V.  Brotherson 637 

Boyd  V.  Chesapeake   and  Ohio 

Canal  Co. 666 

Boyd  V.  Satterwhite 212 

Boyland  v.  Mayor  and  Aldermen 

ofN.Y 426 

Boynton  V.  Miller 418 

Boynton  v.  McNeal 274 

Brackettv.  Lnbkee 640 

Brackett  v.  Persons  Unknown. .  .650, 

651 

Bradley  V.  Snyder 758 

Brady  v.  Mayor 426 

Brady  V.  Waldron 92 

Brainard  v.  Jones.748^  749,  760,  761, 
762,  764,  765 

Bramble  V.  TwUley 467 

Brand  V.  Troy  etc.  R.  B.  Co. 603 

Brangwin  v.  Perrot 746 

Bransoombe  v.  Scarbrongh.  .743,  746, 

762 
Braseale  and  Sewell  v.  Bordelon.  621 

Breckenridge  v.  Ormsby 763 

Brewerv.Wall 239 

Brewster  v.  Angell 210 

Bricheno  v.  Ihorp 170 

Bridges  V.  Hawkesworth 734 

Bridges  v.  McKenna 681,  682 

Briggs  V.  Farrell 721 

foigham  v.  Wentworth  ....  ....  714 

^inkmeyer  v.  Browneller 773 

Brinkmeyer  v.  Helbing « .  773 

Britton  v.  Batler 609 

Broderick's  WiU,  Case  of 164 

Bronson  v.  Kinzie 461^  464,  465 

Bronson  V.  Rhodes 127 

Brooke  V.  Pickwick 678 

Brooklyn  Bank  v.DeGranw....  623 

]&xx>ksv.  Chatham 279 

Brooks  V.  Somerville 682 

Brower  v.  Fisher 547 

&own  V.  Clements 416 

Brown  v.  Gilmore 623 

Brown  V.  Ulius 199 

Brown  v.  Johnson  Coonty 427 

&own  V.  Lynn 652 

Brown  v.  Memphis  B.  R.  Co. . . .  717 

Brown  v.  Pinkham • 636 

Brown  v.  Poindezter 134 

Brown  V.  Throckmorton 133 

Brown  V.Welch 126 

Browne  V.  Hickle 391 

Bmce  V.  Clontman 223 

Bniroagim  V.  Tillinghast 194 

Bryan,  Ex  parte 247 

Bryan  v.  Butts 762 

Bryan  v.  Miller 74 

Bryant  V.  Woods 465 

Buck  V.  Conlogne 249 

Buckingham  T.  Fidier 66t 


Digitized  by 


Google 


24 


Cases  Cited. 


TAQW 

Boesohing  t.  St  Louis  Gm  Light 

Co..7iT W5 

Bn£biideMi  T.  EdmondaoQ. 119 

Bull  V.  Conroe 407 

Bull  V.  Sims 427,425 

Bullene  v.  Hiatt 279 

Bumgarnar  ▼.  Coggnrall.  • 217 

Bur£UT.  Abbott 50 

Bupdett  V.  Clay 767 

Burdick  V.  Babcock 440 

Burgess  ▼.  Chapin. 386 

Burgess  v.  Sterens 167 

Burke  V.  Elliott 591 

Burke  v.  Tkble  Mountun  Water 

Co 142 

Burlen  v.  Shannon 711 

Bumap  T.  Cook 239 

Burnett  Y.  Stevens .' 126 

Bumham  ▼.  Hotchkiss 189 

Bums  V.  Jones 281 

Bums  ▼.  Lynde. 539,  541 

Burr  ▼.  Ci^  of  Carbondale 293 

Burrell  ▼.  Haw 80 

Burton  ▼.  Davis 666 

Burton  v.  Emerson 413 

Busch  V.  Donohne 133 

Bushnell's  Case 50 

Butcher  v.  Bank  of  Brownsville.  297 

Butler  V.  Horwits 127 

Bntterfieldv.  Inhabitants  of  Mel- 
rose  430 

Butterfield  V.  Walsh 413 

Bntterfield   v.  Western   R.    R. 

Corp 684 

Bnttsv.Dean 534 

Bnnell  v.  Tifcconia  Manufacturing 

Co. 639,640 

B7rd,Re 691 

Cabeen  V.  Mulligan 239 

Cabot  Bank  vTMorton 385,386 

Cahill  v.  Wilson 249 

Caboon  V.  Robinson 145 

Cairo  etc.  R.  R.  Co.  v.  Stevens. .  627 

Caldwell  v.  Sacra 621 

Calhoun  v.  Albion 390 

Callahan  V.  State 408,409,411 

Callahan  V.  Wame 667 

Camden  &  A.  R.  R.  Co.  v.  Burke.  578 

Came  v.  Brixham 428 

Cameron  V.  Irwin 763 

Camp  V.  Smith 133,  134 

Campbell  V.  Logan 694 

Campbell  V.  People 502 

Cbunpbell  v.  Polk  County. .  .427,  433, 

436 

Campbell  V.  Race 545 

C'ampbell  v.  Wilmore 373 

Canmng  V.  Williamstown 606 

Capen  v.  Foster 65 

Capps  V.  Smith 235 

Carey  V.Boyle 257 

Carioo  v.  Commonwealth 502 


TABU 

Carleton  v.  Franoooia  etc.  Steel 

Co 652;  659 

Carlin  v.  Chicago  ete.  R.  R 400 

Carlin  v.  Hudsmi 498 

Carman  V.  Johnson 80 

Carpenter  V.  Dexter 223 

Carpenter  v.  Korthfield  Bank. . .  125 

Carpenter  v.  People..  .403^  404,  406» 

407,408 

Carpentier  v.  Atherton 122,  126 

Carpentier  v.  Webster. 135,  137 

Carew  v.  Rutherford 181 

Carey  v.  Berkshire  R.  R. 400 

Carey  V.  Ptentice l'J9 

Carlmv.  Hudson 583 

Carpus  V.  London  and  Brighton 

rV 720 

Carraby  v.  Desmare 520 

Carr  V.  Caldwell 257 

Canrutb  T.  Orassie 497 

Carter  v.  Carter. .  .749,  750;  751,  754 

Carter  V.  State 495 

Carter  v.  Thom. . .  .750,  751, 752,  764 

Cartwright  V.  Rowley 180 

Carathera  v.  Humphrey 762 

Carvill  V.  Carvill 210,211 

Cary  V.Day 178 

Cassada  v.  Phoeniz  Ins.  Co 128 

Cass  V.  Boston  &  L.  R.  R.  Co. .  .  722 
Castle  V.  Belfast  Foundry  Co. ...  535 

Castle  V.  Candee 183 

Castle  V.  Palmer 274,  275 

Castle  V.  Parker 663 

Catlettv.  M.  K  Church. 381 

Catlin  V.  Hills 603 

Catlinv.  Valentine •. 199 

Catton  V.  Simpson 452 

Caulkins  v.  Mathews 667 

Cauthom    v.    IndianapoUs    etc 

R.  R.  ....      413 

Cayzer  vVTiylir! !  lioO,'  639)  *646,  682 

Central  Bank  v.Copeland 450 

Central  National  Bank  v.  Worces- 
ter   706 

Challiss  V.  McCram 390,  391 

Chambers  v.  Manchester  and  Mil- 

fordR'y 676 

Chambliss  v.  Phelps 464,  465 

Chandler  v.  Delapiaine. 214 

Chandler  v.  Rider 210,  214 

Chapin  v.  Vermont  &  Mass.  R.  R. 

Co. 429 

Chapman  v.  Mayor  etc  of  Macon  663 
Chapman  v.  New  Haven  R.  R. . .  400 

Chapman  V.  RothwelL 649 

Chapman  V.  White 532 

Chappell  V.  Spencer 452 

Charles  V.  Denis. 389 

Charles  v.  Haskins 611 

Charless  v.  Lamberson 249 

Charlton  v.  Hindmarsh 692 

Chase  V.  Blaokstone  Canal  Co. .. .  11) 
Chase  v.  Dwinal 18u 


Digitized  by 


Google 


Cases  Cited. 


2h 


FAOB 

GhaiQtMiq«o  County  Bank  t.  Ris- 

l^TTT. 594 

Cheang  Km  T.  United  States....  127 
Ghemnng  Oinel  Bank  v.  Snper- 

▼iaorsete. 428»  433 

Cherry  ▼.  Greene 215 

Cherryy.Mann 746 

Chesapeake  ▼•  Swam 127 

Chew  T.  Bank  of  Baltnnore 009 

Chicago  ▼.  Major 400,  607 

Chicago  etc.  R.  B.  Co.  V.  Dewey  400i, 

607 
Chioagoeto.  B.B..  v.QeGige..401,  607 
Chicago  etc  R.  R.  T.  Kennedy. .  247 

Chicago  etc  R'y  T.  Goes 400 

Childs  V.  MoChean^ 413 

Childsv.Wyman 389 

Chiles  y.Ste^iens 630 

Chilten  y.  Condon  and  Croyden 

R.RCC 394 

CSmstian  County  Coort  y.  Ran- 
kin   505 

Christy  y.  I)yer 249,257,631 

Choice  y.  Charles 278 

Cholmondeley  y.  Clinton 170 

Cincinnati  &  C  A.  L.  Co.  y.  Mo- 
Cool 871 

City  Council  of  Montgomery  y. 

Gilmer 401 

City  of  Detroit  y.  Corey 399 

City  Ins.  Co.  y.  Commercial  Bank  300 

Cily  of  Keoknk  y.  Scrogss 440 

Cily  of  Lowell  y.  Span^mg 661 

Ci^  of  Memphis  y.  Brown 441 

CUflin  y.  Farmers'  and  Citixens' 

Bank,  etc 430 

Clafliny.  McDonough 450 

Clapp  y.  Cedar  County 428 

Clark  y.  Barnwell 714 

Clark  y.  Beach. 763 

Clark  y.  Bush. 744,751 

Clark  y.  Ellis 59 

Clarky.  Fensky 477 

Clarkv.Fry 399,420 

Clark  y.  Janeeyille 429 

Clark  y.  Marfield 223 

Cbrk  y.  P^Ok  County.  .426^  427,  431, 
439  440 

Cbrk  y.  BandalL 166|  167 

Clark  y.  Riddle 213 

Clark  y.  Snperyisom  of  Hancock 

County 286,286^288 

Clark  y.  Union  F.  Co. 722 

Clark  y.  TiVhitaker  L  Co 854 

Clarky.  TV Ukinson 752 

Clarke  y.  Featherston 354 

Clarke  y.  Folmes 639 

ClariLo  y.  Li»d  Abingdon.744, 746, 755 
Clarke  y.  Rochester  and  Syracuse 

RR.CO 88^90 

Clarke y.  SehoolDistrict 428 

Clarke  V.  Setctt 744,746,755 

Clay,  1^- 214,215 


Clayton  y.  Harris 

Clearwater  y.  Rose 

Clements  y.  Warner 

Clendonning,  ex  dem.  y.  Lanius 
Cleyeland  y.  N.  J.  Steamboat  Cu 


rAoi 

,  ^ 
.  763 
.  133 
,  326 
721 


Clinan  y.  Cooke 644 

Cloud  y.  El  Dorado  Co. 297 

Clouston  y.  Shearer 678 

Clussman  y.  Merkle 1G7 

antey.  Small 537 

Coates  y.  Burlington  etc  R'y .    .  i^ns 

Cobb  y.  Charter 104 

Cobbv.  Smith 249 

Cobley.  Thorn 277 

Cochran  y.  Miller 466 

Cockran  y.  Darcy 465 

Cockey  y.  Leister 565,  568 

Codrington  y.  Johnstone 94 

Coey.  Colnm]MisetcR.R.Co..  678, 

706 

Coey.  Smith 279 

Coffin  y.Co£Sn 699 

Cohen  V.  Hume 720,  721,  722 

Cohoon  y.  Simmons 561 

Coley.  Suiith 488 

Colegraye  y.  Manley 169 

Coleman  y.  AUen 133 

Coleman  y.  Ballandi 467 

Colesy.  Hulme 538 

Columbus    etc    R.    R.    Cc    y. 

Froesch 493 

Colvin  y.  Warford 557 

Collett  y.  Jones 497 

Collin  y.  Simpson 399 

Collinsy.  Carlile 771 

Collins  Company  y.  Brown 172 

Collins  y.  Dorchester 196 

Collins  y.  Torry 762 

Collins  y.  Wostbury 180 

Colyer  y.  Finch 213,  215 

Combs  y.  Jolly 697 

Commercial  mnky.  City  of  lola.  441 
Commercial  Bank  y.  Cunningham  773 
Commercial  Bank  v.  Kortright. .  541 

Commissioners  y.  Cox 426 

Commissioners  of  Knox  County 

y.  Aspinwall 431,  432 

Commissioners  y.  Mason 435 

Commonwealth  y.  Adams 713 

Commonwealth  y.  Campbell 495 

Commonwealth  y  Child 99 

Commonwealth  y.  Cooper 177 

Commonwealth  y.  Eichar 409 

Commonwealth  y.  Emmons 713 

Commonwealth  y.  Byans 713 

Commonwealth  y.  Farren 712 

Commonwealth     y.      Fitchbnrg 

R.R 680 

Commonwealth  y.  Hntton 475 

Commonwealth   y.    Intoxicating 

Liquors 672 

Commonwealth  y.  Jefibries 620,  621 

Commonwealth  y.  Kendig 381 


Digitized  by 


Google 


26 


Gases  Cited. 


Commo&wwdtli  t.  Kflonard 671 

Commonwealth  ▼.  Lynd 747 

Commonwealth  t.  MoCbrtj 404 

CommoQwealth  v.  McLooq 475 

Commonwealth   v.  Naahn*  and 

Lowell  R.R. 394 

CommonweaUh  v.  New  Bedford 

BridgeCo 394 

Commonwealth  y.  Niofaola 712 

Commonwealth  t.  Baymond  ....  712 
Commonwealth  t.  Smith... .700,  705 

Commonwealth  T.  Sagbyid 776 

Cinnmonwealth  T.  Temple 701 

Commonwealth  t.  Vermont  and 

Maanohnaetts  R.  B. 394 

Commonwealth  t.  Walton. .....  410 

Commonwealth  t.  Webster 101 

Conklin  V.  Ejerton 214 

Conklin  ▼.  E&mer 211 

Conklin  t.  Foster 273,279 

Connectioat  eto.  Ins.  Co.  t.  Hew 

York  etc  B.  B. 399 

Coombs  y.  New  Bedford  eto.  Co..  659 

Conner  ▼.  State 475 

ConroY  Y.  SnlliYan 281 

Consoudated  etc  F.  Ins.  Cc  y. 

Cashow 253 

Cook  Y.  Citisens' Nat  Bank....  366 

Cook  Y.  Dawaon 215 

CookY.  McChristian 464 

Cook  Y.Newman 281 

CookY.  People 406^409,411 

CookY.  Tousey 747,  748 

Cooke  Y.  Bremond 107 

Coolbroth  y.  Porington 538 

Coolidge  Y.  Qnthne 510 

Coombs  Y.  New  Bedford  Cordage 

Co. .65^652 

Cooper  Y.  Berry 512 

Cooper  Y.  Bockett 692,  696 

Cooper  Y.  Mnllins 400,  607 

Coppner  y.  Penn.  Cc 662;  667 

Corby  Y.Hill 649 

Corcoran  Y.  Doll 128 

Cordier  Y.  Schloss 72,73 

Cornell  Y.  €hiilf<urd 426 

Corrigan  y.  Union  Sngsr  Refi- 
nery  652 

Cortleyon  y.  Hathawfty 594 

CostY.Bose 218 

Cotes  Y.  City  of  DaYenport 422 

Cothnun  Y.  MoCoY 134 

Cooghlin  Y.  N.  Y.  Cent.  B.  B. 

Cc 168 

County  Comm^  y.  Cos 435 

Coonty  of  Johnson  y.  Bngg 449 

CoYington  Drawbridge  y.  fihep- 

h«d 704 

Cox  Y.  Corner 413 

CoxY.Keahy 399,420 

Coz  Y.  Shropshire 274 

Coxy.  Wil<fcr 274 

Cox'a  Will,  In  re 697 


Pies 

Craft  Y.  Fleming 390 

Craig  Y.  Craig 209^  210 

CraigT.  T^^....IS3;  134,  766^  768 

Craig  Y.  Vicktbnrg 429 

CrandallY.  People 410 

CrsYons  y.  Booth 758 

Crawford  y.  Brooke 597 

Crippen  y.  Morrison 762 

Crocker  Y.  Oretdiell 389 

Croff  Y.  Ballioger 297 

Croghan  Y.  State 405 

Cromine  Y.  Tharp 223 

Crosby  y.  Elkader  Lodge  Nc  72.  412 

Crosby  y.  Redman 535 

Crosby  Y.Bonb 390 

CrossY.  Smith 326 

Crow  Y.  Vance 763 

CronerY.  PMple 406^408^409 

Cmchley  Y.  Ofaranoe 537 

Cmger  Y.  Croger 450 

Cmyt  Y.  Phiffips 119 

Camber  Y.  Wane 103 

Cnmming  y.  Bloodworth. 467 

Cammings  y.  Wyman 137 

Oommins  Y.  Carnok 210 

CnndiffY.Orms 134 

fif^nningliM.ff^^  |^ ,,,   Q92 

Cunningham  Y.  Orey...L 466 

Conningham  y.  State 410 

Currier  y.  Sntherland 274 

CurryY.  Allen 164 

Curtis  Y.  Fnlbrook 210,  211,  213 

Curtis  Y.Millard 412,419 

Curtis  Y.  Rochester..... 607 

Curtis  Y.  Root 256 

CoshingY.  Hnrd 766 

Cashing  y.  Rioe 554 

Cayler  y.  Trastees  of  Rochester.  426 

Dalrymple  Y.  Whittinfl^iam 431 

DalzeU  Y.  Mair 253 

DaloY.Gear 389,390 

Daley  Y.  Norwich  etcILR. 652 

DanforthY.  Beattie 274 

Daniels  y.  Hart 678,  700 

Daniels  Y.  Moses 748 

Daniels  Y.  Pond 615 

Danks  y.  Qoaokenbadi 464 

Dart  Y.  Herooles 293 

DaYenport  y.  Sleight 544 

DaYidson  Y.  Graham 265 

DaYidson  y.  OYerholser 398 

DaYies  y.  McKeeby 64 

DaYis  Y.  Barton 127 

DaYisY.  Cent.  Cong.  Soc...652i  653, 

664 

DaYisY.  Detroit  R.  R.Cc 640 

DaYisY.Oarr 441 

DaYis  Y.  Henson 281 

DaYis  Y.  Holbrook 529,531 

DaYis  Y.  Michigan  SoathemRR  578 

DaYis  Y.  Old  Colony  R.  R. 706 

DaYis  Y.  Simma 75H 


Digitized  by 


Google 


Cases  Citid 


27 


PAOB 

DUTisT.  State 686 

DaTisT.  Wfley 2 

DaTis  ▼.  Winalow 682 

Dayooe  ▼.  Faimiiig 152,  166,  211 

Dayton  v.  TillotBon 391 

Dearman  V.  Dearman 274 

Decker,  Ex  parte 641 

De  Cordova  V.  Smith 358 

Deerinff  Y.  Bovie 466 

DeerfiJd  Y.  Pliny  Arma 417 

DeffelizT.  Pico 273,279 

~      ^Y.  Midland  R.B.  Co. 396 

aeldY.  State  of  niinoia 430 

De  la  Howe  y.  Harper 466 

Dellinger  Y.  Tweed 281 

Demarett  Y.  Wynkoop 449 

DenY.AUen 215 

Denv.  Mitton 697 

Denham  y.  Holeman 64,  558 

Denny  y.  N.  T.  Cent  R.  R.  Co..  371 

Denny  y.  Williams 680 

Denslow  y.  Van  Horn 404 

Dessarv.  Rich 354 

Detroit  and  MUwankee  R.  R.  Co. 

Y.VanSteinbnrg 758 

DeYille  Y.  Widoe 280 

Dewey  y.  DeweY 695 

Dewey  v.  Rnggles 215 

Dewing  Y.  Sears 127 

Dewire  Y.  Bailey 663 

Diokerson  y.  Board  of  Ccm&'rs  of 

RipleyCo. 318 

Dickorson  y.  Cook 761 

Dickinson  Y.  (Jay 727,729 

Dickinson  Y.  Worcester 626 

Didcson  y.  Chom -2S0,  249 

Dill  Y.Soath  Carolina R.R.  Co..  678 

Dill  Y.  Wareham 426 

Dillingham  y.  Ksher 134 

Dillon  Y.  Union  F^uafic  R.  R.Co.  640 

Dills  Y.  Hatcher 610 

Dimond  Y.  Petit 609 

Dinkey  Y.  Commonwealth 411 

DiYclyY.Ci^  of  Cedar  Falls....  440 

DixY.VanWyck 164 

DixeyY.PoUook 120 

Dobbins  Y.  First  Kat  Bank 243 

DooY.Hnghes 216 

Dominick  T.  Backer 119 

Donaldson  T.  Mississippi  and  liis* 

sonriR.R.Co. '. 419 

Donaldson  Y.  Volti 467 

Donnelly  Y.  Jenkins 666 

Donnelly  T.  Peo]^ 476 

Doolittle  Y.  Ferry 889 

Dooly  Y.  Norton 109 

DorlandY.  Dorlaad 200^211 

Dorland  T.  Maaaton 116 

Dorlarqne T. Cress 814 

Dormer  T.  ninrlaad 689 

Dougherty  Y.  Randan 762 

Don^ty,  People  ex  reL  t«  Jvdfss 

of  Dntchess  Comity Ill 


PAOI 

Dooghty  Y.  Sheriff. 464 

DoYer  Y.  Robinson 644 

Dow  Y.  Johnson. 609 

Downie'sWill 699 

Draper  Y.  Shoot 658 

Drayton  y.  Drayton. ...........  212 

Drehman  Y.  Stifel 609 

DrentzerY.  Bell 274 

DrewY.  Towle 658 

Dr^  Y.  Abbott 314 

DmryY.Foster 636^642 

Dudley  y.  Camden  ft  P.  F.  Co..  721, 

722 

DuffyY.  Upton 722 

DokesY.  State 101,602 

Dnmont  y.  Williamson 390 

Dnnsan  y.  Champlain  T.  Co. . . . .  722 

Dnnbam  Y.  Waterman 74 

Dunn  Y.  Dorant 665 

Dunn  V.  Keeling 213,  215 

Donning  Y.  Nat.  Bank 214 

Dunker  y.  Chedic 467 

Dutcher  y.  Dntcher 340 

DnttonY.  Warsohaner 227,  772l 

DuYall  Y.  Terrey 746 

Eadie  Y.  Slimmon 450 

Eagleton  y.  Qntteridge. . . » 641 

Earl  Y.De  Hart 627 

Earle  Y.Hall 662 

EarlyY.Mahon 439 

EasonT.  State 66 

East  Boston  F.  R.  Co.  y.  Eastern 

R.R.CO. 678,706 

East  HaYcn  Y.  Hemingway 189 

East  Tennessee  etc.  R.  R.  y.  St. 

John 400,607 

Eastabrook  Y.  Gary 276 

Eastern  Counties  R.  R.  Co.  y. 

Broom 394 

Eastern  R.  R.  Co.  y.  Benedict . .  564 
Eastman  y.  District  Township. ..  440 

Eaton  Y.MeUus .^  387 

Ecdeston  Y.  Speke 690,695 

Edgar  Y.  McCntchen 363 

EdgertonY.  Braokett 167 

Edmonson  y.  Meaoham 274 

Edwards,  Bz  parte 169 

Edwards  Y.  Burns 662 

Edwards  Y.  Keaney....464,  466,  466 
Edwards  Y.  Fanners' Ins.  Co....  762 

EganY.Rooney 169 

Bgleston  Y.  Brassfield 422 

Enrman  y.  Insuranoe  Cow 706 

ElaY.  Edwards 688^  695 

Elliott,  Ezparte 216 

Ellison  Y.  Dsniels 763 

EllioU  Y.  DaYis 746 

EllicottY.  Warlord 694 

Elliott  Y.  Pmy.....66S;  661,  662,  664 

Ellis  Y.Smith 690 

Elton  Y.  Harrison. 210^211 

Emanuel  Y.  White 366 


Digitized  by 


Google 


38 


Cases  Citbd. 


PAOB 

Emerio  T.  Ahrando 87 

Emeraon  T.  Lowell  Gm  Li£^t  Co.  401 

Emmert  ▼.  Grill 999 

Eplerv.  Funk 384,386,390 

Eslava  v.  Lepretre 599 

Estep  ▼.  Keoknk  Coimtj. 426 

Ethridge  V.  Osbom 237 

Evans  v.  Myers 445 

Evans  t.  Radj 721,  722 

Evansville  etc  B.  R.  Go.  v.  Grif- 
fin  653,662,667 

Exchange  Bank  ▼.  Mooteath. . . .  430 
Eystar  v.  Hatheway.t 256 

FUiie  V.  Presaey 758 

Fairchild  t.  CgdeitsbiiriAi,  ^^I: 

ton,  and  Rome  B.  B.  Co..  .4^,  435 
Fairlie  v.  Uwson.  .744,  747,  748,  751 

Paithfull,  In  re 169 

Parish  &  Co.  V.  Beigle. .  .90,  400,  492 

Farmer  v.  Lewis 509 

Farmers'  Bank  v.  Bntdhflvs'  and 

Drovers'  Bank 430 

Farmers'  Bank  of   Delaware  ▼. 

Beaston 565,  567 

Farmers'  etc.  Bank  v.  Chester.. .  591 

Farr  v.  Reilly 277 

Farrar  v.  Chris^ 748 

Farrar  v.  United  States. 744,  751,  752 
Farwell  v.  Boston  and  W<nroester 

R.  R.Co 396,637,638 

Faure  v.  Martin 374 

Fawcett  t.  Osbom 482 

Fay  v.  Moxiey 612 

Pay  V.Smith 454 

Fbam  V.  Ward 466 

Feaster  v.  Fleming 223 

Feital  v.  Middlesex  R.  R.  Co.. . .  722 

Pelton  V.  Deall 721 

Fenn  v.  Harrison 386 

Fennel  V.  Ridler 381 

Ferguson  v.  Loar 509 

Ferrall  t.  Bradfiurd 64 

Ferris  V.  Union  F.  Co 721 

Field's  Estate 318 

Field  V.  City  of  Des  Moines 440 

Field  V.  Mayor  eto.  of  N.  T. . . .     94 

Finch  v.Smk 223 

Finkle,  Li  the  Matter  of 169 

Fink  V.  Missouri  Fomaoe  Co 666 

Fink  V.  O'Neill 281 

Finley  v.  Dietrick 467 

Finneran  Y.  Leonard 223 

First  Nat.  Bank,  Bx  parte 535 

Fishback  T.  Lane 279 

Fisher  Y.  Clisbee 720 

Fisher  V.  Cornell 249 

Fisk  ▼.  Chester 388 

Fisk  V.  Fleming 522 

Fitch  V.  Sutton 103 

Fitzgibbon  T.  Lake 221 

Fitzmanrioe  v.  Bayley 644 

Flagg T.  Worcester 626 


TABM 

Flanders  y.  Flanders 163 

Fleetwood  y.  City  of  N.  Y 180 

Fletcher  y.  Ashbnmer 207 

Fletcher  v.  Boston  etc.  R.  R 682 

Fletcher  y.  Hdmes 352 

Fletcher's  Adm'r  y.  Stndera. ....  517 

FlintY.  Flint 401 

Fluke  V.  Fluke 210 

FoffgY.  Foeg 249,278,276^279 

FoGom  Y.  iSrii 278 

Forbes  y.  Peacock 210,  211,  213 

FordY.  Fitchburg R.  R.  Co 640 

Fordv.  Surget 509 

FordY.  Wifion 558 

Forward  y.  Pittard 90 

Foster  v.Cra^ 211,218,214 

Foster  v.  McGregor 274 

Foster  Y.  Pettibone 634 

Foster  V.  Willy 167 

Fowler  v.  Ludwig 534 

Fox,  Li  re,  the  Win  of 215 

FoxY.Barstow 126 

Fox  v.  Minor 126 

Foxy.  SackeU 618 

Fox  Y.  Sandf ord 40^,640 

Fralick  v.  Presley 758 

Francis  v.  Webb 168 

Francis  v.  Wilson 743,  746 

Franklin  Bank,  Matter  of 532 

Franklin  y.  Cofifee 249 

Fracer  Y.  D'Livillers 390 

Frazier  v.  Penn.  R.  R.  Co. .  .400,  492 

Freeland  y.  Reynolds 581,  583 

Freeman  Y.  Birch 578 

Freeman  y.  Stewart 281 

Freer  v.  Cameron.  .492;  652,  W2,  664 

Fremont  y.  Crippen 362 

French  Y.  Price 534 

Fridenberg  y.  Pierson 120;  121 

FrinkY.Obe 523 

Frink  v.  Lawrence 189 

Frisbie  Y.  Whitney 133 

Frye  V.  Illinois  Bank 768 

Ftvy,  Fry 450 

FuhrY.  Dean 562 

Fuller  Y.  Smith 385 

Fulton  County  y.  MiMBMippi  and 

Wabash  R.  R. 285 

Fulton  Y.Hood 450 

Fyffev-Beers 249 


Gage  Y.  Schroder 223 

Gahagaa  Y.Boston  eto.  R.R. Co.  400, 

449,  492,  607,  618,  640,  684 

Gaines  Y. 

Union  Transp.  Co. . . 

..  512 

Galena  etc  R.  R.  Y.  Raa 

..  399 

(Gamble  y. 

Walterson 

..  466 

Gannon Y 

UnionF.Oo 

..  721 

Gardnerv 

.  Haney 

..  362 

Gardner  v.  Heartt 

..  762 

Gardner  V 

.Ogden 

..  163 

Gardnerv 

.Smith 

..  399 

Gardners 

.Walsh 

..  462 

Digitized  by 


Google 


Cases  Citsd. 


29 


VAGI 

Garland  T.  Winn 133 

GarnerT.  Bond 276 

Garner  T.  Bvard 470 

Garrett  V.  Cheshire 464,465 

Garrott  y.  Johnson 623 

Garvey  T.  Jarvis....; 103 

Gary  V.  Bastabrook 275,276 

Gates  V.  Salmon 87 

Gantier  t.  KnglWh 128 

Gavett  V.  Manchester  etc.  B.  R.  400 
Gaynor  t.  Old  Colony  etc.  EV 

Ca 659.686 

GavT.  Hunter 100 

Geipoke  y.  City  of  Dabnqiie.290^  429, 

431 

€}eorge  y.  Conoord 125 

Geroe  y.  Winter 213 

Geraen  y.  Rinteln.  .209,  212;  213,  216 

Gheen  y.  Sommey 466 

Gibbey.  Shaw 222,223 

Gibbons  y.  Curtis 210^211 

Gibson  y.  RoU.220^  222;  223»  246,  314 

CKbeon  y.  Window 297 

Gilbert  y.  Cowan 275 

Gilbert  y.Vaehon 881 

GUes  y.  Halsted 543 

GiUy.Edwards 281 

Gillenwater  y.  Madison  &  Ind. 

R.R. 395^400 

Oilleepie  y.  MoGowen 667 

Gillecty.  Sweet 454 

Gillham  y.  Madison  Co.  R.  B. 

Ca 627 

Gillahannon  y.  Stony  Brook  B. 

R. 638 

Oilman  y.  Contra  Costa  County..  441 
Oilman  y.  Eastern B.  R.  Co.. 640;  682 

Oilman  y.  Oilman 340 

Oilman  y.  Hnnnewell 204 

Oilworth  y.  Cody 280 

Oinders  y.  Moore 169 

Glenn  y.  Boston  and  Sandwich 

OlassCo. 593 

Glenn  y.  Gill 59^593 

Glenn  y.  Thistle 134 

Glnckanf  y.  Reed 133 

Goben  y.  Goldsberry 168 

Goddardy.  Seymoar 193 

Godfreyy.  God^ 86 

Oodley  y.  Hagerty 661,  66^  664^ 

666,667 

Goingy.  Emery 210;  217 

Ooit  y.  Katiooal  Proteotifln  Ins. 

Co 263 

Ooldeyy.  Penn.  R.  R  Ca 512 

Goldhawky.  Dnane 747 

Goldman  y.  Churk 280;  281 

Gomperts  y.  BarUett 886,391 

Goodall  y.  MarshaU 516 

Goodrich  y.  Jones 612 

Goodrich  y.  Proctor 215 

Goold  y.  Cbapin 578 

Gordon  y.  Downey 597 


vAoa 

Gordon  y.  Graham 767,  709 

Gordon y.Pitt 397 

Goelingy.  Carter 210,215 

Gosson  y.  Donaldson 223 

Gondyy.HaU 221 

Goold  y.l4unb 215 

Gould  y.  Sterling.  .^26^  427,  429, 430; 

432 

Goapy  y.  Harden 884^389 

Goye  y.  Gather 551 

Graff  y.  Simmons 253 

Graham  y.  Bickham.746, 747, 750, 752 

Graham  y.  Graham 697 

Graham  y.  Marshall 126 

Grand  Gulf  RR  Co.  y.  Bryan..  133 

Granty.  Casby 466 

Grant  y.  City  of  Dayenport 417 

Grant  y.  Edwards 466 

Granty.  Grant 744^  746 

Granty.  Lewis 483 

Granyille  y.  Betts 321 

Grapengether  y.  Fejeryary 239 

Grayes  y.  Eades 168 

Grayier  y.  Carraby 529 

Grayv.Baird 273 

Gray  y.  Doagherty 141 

Gray  y.  Henderson 211,  212 

Greathead  y.  Walton 186 

Greeny.CUy 625 

Green  y.  EUiot 334 

Green  y.  Farrar 274 

Greeny.  Hart 763 

Green  y.  Kemp 153 

Green  y.  London  Gen.  Omnibus 

Co. 394,393F 

Greeny.  Marks 279 

Green  y.  Rossell 357 

Green  y.  Southern  Express  Co. . .  168 

Green  y.  Walker 538 

Greene  y.  Greene 336,710,711 

Greenleaf  y.  Illinois  Cent.  R  R.  401 

Gregg  y.  Bostwick 280 

Gregory  y.  Taber 246 

Greyille  y.  Browne 211,212 

Grew  y.  Burditt 709 

Griflttn  y.  Coffey 740 

Griffin  y.  Nichols 281 

Griffin  y.  Seymour 523 

Griffin  y.  Sheffield 758 

Griffith  y.  Burden 441 

Griffith  y.  Ingledew 578 

Grignon  y.  Astor 222 

Griswold  y.  Hayens 430 

Groton  y.  Hurlburt 189 

Grubbsy.EUyson 273 

Guey.  Tide  Water  Csnal 704 

Guerrero  y.  Ballerino 163 

Guilley.Swan 621 

Guiody.Guiod 249 

Gunny.  Barry 464,  465 

Gunn  y.  Thornton 465 

Gwatkin  y.  Commonwealth 101 

Gwynny.  Jones 557 


Digitized  by 


Google 


30 


Cases  Cited. 


FAflS 

H.,  In  the  Matter  of 169 

Hadden  t.  InnM 250 

Hagaman  T.  Moore 334 

Hagan  t.  F^ovidflDoe 399,420 

Hagar  ▼.  Beolamation  Diet  Ko. 

198 125 

Hagentown  Bank  t.  Adains  Ex- 

preeiGo. 399,420 

Haggerty  t.  LuitvBMa 211,  215 

mSKyy.WUxmat 389,390 

Hale  T.Hale 21^212*599 

Hale  T.  Thomaa 746^755 

Hall  T.  Commonwealth 454 

Hall  T.  CrandaU 76 

HaUT.Monohaa 186 

Hallv.Kevil 522 

Hall  y.  Kewcomb 186 

Hall  V.  Sullivan  R.B. 700 

Hallettv.Bvrt 633,634 

Halstead  t.  Mayor.  .426^  429, 43J,  433 

Hamblin  T.  Warnedke 273 

Hamilton  y.  Ely 579 

Hamilton  y.  Plant 358 

Hammond  y.  Woodman 401 

Hampton  y.  Hodgee 92 

Hanos  v.  James. 690 

Hanlony.  Keokok 607,  682,  684 

Hanly  y.  Blaokf ord. 94 

Hannibal  etc.  B.  R.  Co.  y.  Fox. .  478 

Hannom  y.  Mdntorf 465 

Hannnm  y.  Richardaon. 390^  391 

Hanover  v.  Toiner 340,  711 

Hansard  v.  Bobinaon 141 

Hanson  y.  Vemon 441 

Hardcastle   v.  South  Toriuhire 

RVetc 649 

Hardeman  v.  Downer 464 

Harding  y.  Cowing 126 

Harding  v.  RooUord  etc.  R.  B. 

Co. 293 

Hardy  v.  De  Leon. 165 

Hardy  v.  Snlabaoher 275,  276 

Hargreavesy.  Deaeoo 662,667 

Harmanv.  Kelley. 86^651 

Harmon  v.  Lamed 297 

Harmony  v.  Bingham 180 

Harper  v.  State 452 

Uarrill  y.  HiU 523 

Harris  v.  CUp.747,  749,  761,  752;  754 

Harris  v.  Glenn 467 

Harris  v.  Lester 223 

Harris  T.Pmy 665 

Harrison  v.  Efvin 694 

Harrison  v.  MoKim 390 

Harrison  T.  Talbot 373 

Harrison  V.  Taylor 137 

Harrod  y.  Myers. .' 227 

Hart  y.  Raiding 167 

Hart  y.  western  &  R 259 

Hartean  v.  Harteaa 837,  710 

Hartlieb  y.  MoLane 121 

Hartman  y.  Spiers 277 

HartweU  v.  MeDooald.  .875^  276,  279 


riei 

Harvey  v.  Rose. 720;  721 

Harvey  v.  HHckham 466 

Haskins  v.  Warren. 730 

Haskins  y.  ToQQg 672 

Haslettv.OiU 169 

Hassey  v.  Wilke 107 

Havens  y.  Hartford  and  New 

HavenR.R.Co. 177 

Hawkins  y.  Loyless 168 

Hawley  y.  Bracbord. 449,451 

Hawthorne  y.  Smith 279,468 

Haycraft  v.  United  States 509 

Haydon  v.  Wood 210,  211,  213 

Hayes  v.  Wells 260 

Hayes  y.  Western  R.  R. 638 

Haynes  v.  Meeks 246 

Haywood  y.Cdllhis 246,314 

Haonan  v.  Hdboken  L.  4  L  Co.  721, 

722 

Heavenridge  v.  Mondy. 381 

Heffordy.  ALrar 743,746 

Hegeman  v.  Western  R.  R.  Cocp.  639, 

719 

Heflv.Glanding 178,682 

Half enstein  v.  Cave 276^280 

Hellers  y.  Ardley 746 

Henderson  v.  San  Antonio  eto. 

R.  R. 400 

Hendrickson   v.  St.  Loois   eto. 

R.R.  Co. 222^422 

Henn's  Case 546 

Henry  v.  Welch 132,  133 

Hemck  v.  Graves 278 

Herschfeldt  v.  George 281 

Hervey  v.  Mosely 5.% 

Hestres  v.  Brennan 80 

Hetsel  V.  Barber 209 

Hewett,  Ex  parte 465 

llibbard  V.  Thompson 733 

Hiokey  V.Boston  eto.  R.R.  Co..  653 
Hickox  V.  Kangatnok  R.  R.  Co. .  304 

llightT.TRlson 697 

"'    '     T.  B.  R.  4  A.  W.  4  M. 

126 

T.  ITtffffhf 107 

T.Saigan* 745 

Uiley  V.  Bridget 465 

Hillv.Bishop. 237 

HiUT.BnoU^ 374 

Hill  V.Ely 390 

Hillv.Qwtn 94 

Hillv.HilL 210 

Hill  V.  Kessler 464,465 

Hill  V.  Shields 389 

Hill  V.Ward 562;  563 

Hills  V.  Street ^ 179 

Hilton  V.  Davenport. 127 

Hinckley  V.  WUtiams. 508 

Hindmarsh  V.  Charlton. ....  .692;  603 

Hinson  V.  Adrian. 406 

Hitchcock  V.  Harrington 852 

Hittson  V.  Davenport. 127 

Hobhoase,  Caseol. 51 


Digitized  by 


Google 


Cases  Cited. 


31 


PAOI 

Hobeon  t.  Ewaa. .  .222,  223;  246,  314 

Hockm  ▼.  Cooke 445 

Hodgwy.BoffiOo 428,430 

HodgkiiiB  ▼.  Eutem  R.  R.  Co. . .  640 

HodkmBOQ  V.  Qnmxi. 215 

HofiEman  t.  Van  Kottnmd. 169 

Hoffinan  8.  C.  Co.  t.  dunberlAnd 

C.  ALCo. 163 

Hogan V. Mannen 280 

Hogaett  T.  Ellia 773 

Hogae  V.  Penn 510 

Hoflv.dark 689 

EU>lbrook  ▼.  Dickonaon 227 

HolUrook  V.  Utica  eto.  B.  R.  Co.  101 

Holden  T.  Fitchborg  R.  R. 640 

Holden  v.  Fletcher 708 

Holdipp  V.  Ofcway 746,755 

Holland  T.  Hatch 186 

Hollaad  v.  Mayor  of  Baltimore. .  583 

HoUia  V.  Fraocoia 450 

Hollmanv.  Tiggea 214 

HoUoway  v.  Commonwealth  ....  502 

Holloway  v.  Freeman 258 

Holman  ▼.  Gillette 759 

Holmes  v.  Rogers 167 

Holton  V.  Brown 523 

Homerv.  Everett 662,  666 

Homestead  Caaea 465 

Hood  T.  State 340 

Hooper  r.  Welch 168 

Hooper  v.  Wilkinson 627 

Hopkins  T.  Atlantic  etc  R.  R. . .  400 

Hopkins  v.  Crombie 189 

Hopkinaon  v.  Rait 767,  768 

ilopperv.  State.. 411 

f  lopping  V.  Bnmam 413 

Liom  V.  Barton 210 

11  orme  ▼.  State 101 

Ho6kins,Re 692 

^oekins  V.  Litchfield 239,280 

Buuck  V.  Honck 211 

Hough  V.  Vickera 520 

Hoausell  v.  Smyth 649 

Uourigan  v.  NowcAl 713 

Uouae  T.  Davia 261 

Houston  T.  Moore 56 

Houaton  V.  Williams 523 

Hovey  v.  Goinga 551 

Hoveyv.  Rubber  Tip  PenoQ  Co..  562 

Uowaurd  v.  Cannon 583 

Howe  V.  Butterfield 629 

Howe  V.  Lawrence 167,  168 

llowUnd  V.  Vincent 666 

Hoyev.  Buah 671 

Uoysradt  V.  Kingman 696 

Hoytv.  Howe 249,278 

Hubbard  v.  Town  of  Lyndon. ...  440 

HubbeU  T.  Cbmaday 280 

UubbeUv.  Hubbell 711 

Huddleaton  v.  Lowell  ICaohiDe 

Shop 640 

Hndaonv.  Paricer 60^ 

Hndaon  V.  Rerett MO^  Ml 


raea 

E        Andflly'aCaae 746 

E       ea  y.  Edwarda 763 

E       ea  y.  Hni^hea 747 

E       ea  V.  Umted  Statea 133 

B       eav.  Watt 273»  280 

B       eay.  Wickliflf 752;  754 

B       eay.  Wynne 744^746 

E       r.MarshaUCo 427 

Hume  y.  Ooaaett 279 

Humphr^a  y.  Qoillow 454^  541 

Huntv.  Adama 536 

Hunt  y.  Standart 230 

Hunty.  Tomer 532 

Hunter  y.  Aylworth 391 

Hunter  y.  Lawrence 611 

Huaseyy.  Welby 169 

Huston  y.  Curl 105 

Hutchinadn  y.  Beaton  O.  L.  Co. .  722 

Hydey.  Ellery 582;  583 

Hyde  y.  Trent  and  Mertay  Kay. 

Co. 370 

Hyman  y.  Deyerenz 210 

Ikeny.  Olenick 467 

Blidge  y.  Goodwin 732 

niinoia  Cent.  R.  R.  Co.  y.  Buok- 

ner 607 

niinoia  Cent.  R.  R.  Ca  y.  Cope- 
land 578 

niinoia  Cent  R.  R.  Co.  y.  Cox.  40(X 
492;  640 
niinoia  Cent  R.  R.  Co.  y.  God- 
frey  653^667 

niinoia  Cent  R.  R.  Co.  y.  Mom- 
son  265,  303 

minoia  Cent  R.  R.  Co.  y.  Fhil- 

lipa 607 

Indiana  Cent  R'y  y.  Mnndy. . . .  267 

Indiana  Ina.  Co.  y.  Thomaa 127 

Indiana  etc.  R.  R.  Co.  y.  Dayia.  440 
Indianapolis  &  C.  R.  R.  Co.  y. 

Lawrencebnrg 362 

Indianapolis  &  C.  R.  R.  Co.  y. 

McKmney 829 

Indianapolia  &  C.  R.  R.  Co.  y. 

Townsend 328 

IngalU  y.  Billa 731 

Ingliah  y.  Breneman 454 

Ingraham  y.  Whitmore 726 

Inhabitanta y.  Weir  ....426^  429,  431 
Inhabitanta  of  Franklin  y.  Fiak. .  627 
Inhabitanta     of     Readfield     y. 

Shayer 74 

Insurance  Co.  y.  Seckel.750,  751,  754 

Inanrance  Co.  y.  Smith 254 

Iowa  R.  R.  Land  Co.  y.  County 

of  Sac 440 

Irwin  y.  Lewia 279 

labeUy.  K.  T.  etcR.R. 400 

lyeraon  y.  Loberg 221 

lyea  y.  Merohanta'  Bank. . .  .747,  74a 

751,  752,  753 

lyeay.Milla 248 


Digitized  by 


Google 


82 


Cases  Cited. 


JaluiM  T.  Hidgstt 721 

Jaokacm  ▼.  Bard 657 

Jackaoa  t.  Barringer 622 

JackMar.  Blodgei.... 763 

Jackson  V.  Branaoii 763 

Jaokson  V.  Camp 667 

Jackson  v.  Christmaa 696 

Jackson  v.  Henry 154 

Jackson  ▼.  Johnson 666^  657 

Jackson  T.  Bamaay 631 

Jackson  v.  Tieman 618 

Jackson  V.  Van  Dalten 152 

Jackson  T.  Willard 762 

Jackson  ▼.  York  etc.  R.  R.  Co...  429 

James  t.  Brown 768^  769 

Jamesy.&F. 899 

JamesT.  Spanlding 620 

Jamison  T.Jamison 450 

JaqnesT.  Bf.  ILChnreh 450 

Jarstadt  y.  Smith 646 

JeflEOTsonyJlle  etc  R.  B.  Co.  t. 

Riley 607 

Jeffersonville  M.  &  L  R.  R.  Co. 

T.Roes 329 

Jeoney  y.  Delesdemier 167 

Jennings,  £z  parte 417 

Jennings  y.  Smith 208 

Jenkins  y.  Stonffsr 211^  212;  213 

Jessnp  y.  Bridp^e 678 

Jesap  y.  City  Bank  of  Badne. . .  223 

Jendwine  y.  Agate 744 

Jeyon  y.  Bush 746 

Jewett  y.  Miller 318 

Job  y.  Job ..  326 

Johnes  y.  Johnes 746 

Johnson  y.  Bantock 297 

Johnson  y.  Boston  etc  R.  R..663^  667 

Johnson  y.  Follerton 630 

JohuBon  y.  Hudson  Riyer  R.  R. 

397,  399,  400»  640,  682 

Johnson  y.  lyey 125 

Johnson  y.  Kimbo 800 

Johnson  y.  Marriott 170 

Johnson  y.  Patterson 652 

Johnson  y.  People 440 

Johnson y.  Stark Conn^.^  289,  290 
Johnston  y.  Boston  etc  R.  B. . . .  662 

Jolly  y.  Loftin 275 

Jones's  Appeal 211 

Jones  y.  Bonner • 168 

Jones  y.  Brandon 465 

Jones  y.  Cook 119 

Jones  y.  Crosthwaite. .  .386^  448,  449 

Jones  y.  De  Graffengeld 277 

Jones  y.Tinch 401 

Jones  y.  Hart 279 

Jones  y.  Janney 418 

•lonesy.  Jones 209 

Jones  y.  Lewis 826 

Jones  y.  Newhall 678 

Jones  y.  Ryde 385 

Jonesv.  Smith 127 

Jones  y.  Soolaid 417 


Jonee  y.  Westsna 
Jonei  y.  WiUianis, 
Jordan  y .  Honl . , 
Jordan  y.  Thomas 
Josephine  y.  Lee 


Taos 
R.&  399 

609 

168 

457 
518 


Joynery.  Third  Sohod  District..  192 

Joynes  y.  Statham 821 

Joy  y.  Winnisimmet 722 

Judge  of  Probata  t.  Heydock.  750; 

754 
Judson  y.  Western  &  R.  Ootp.  30^ 

612 

Kaiser  y.  Seaton, 276 

Kanffinan  y.  Qriesemer 627 

Kauffinan  y.  People 406 

Keane  y.  Connoyan 74 

Keech  y.  Baltimofe  4  W.  R.  R. 

Co 604 

Keegan  y.  Western  R.  R 639 

Keely.Larkin 466 

Keen  y.  Coleman. 758 

Keenan  y.  Commonwealth.  ..101,  495 

Keener  y.  Goodson 466 

Keffe  y.  Milwaukee  etc  R>  Co.  666 

Keil  y.  Healey. 227 

Keith  y.  Kelson. 498 

KeUery.  Hicks 441 

Keller  y.  State. 686 

KeUey  y.  Whitney 890 

Kellogg  y.  Sweeney 127 

KeUyy.Baker 280 

Kellyy.Dill 279 

Kelly  y.  Mayor  etc 428^435 

Kelseyy.Ward 237 

Kempsony.  Sanders 38^ 

KencUOl  y.  Clatk 273 

Kendall  y.  Stone 562 

Kennedy,  Li  re 464 

Kennedy  y.  Staoey. 467 

Kentucky  Bank  etc  y.  Vanoc . .  767' 
Kenyon  y.  People.  .406, 407, 408,  409, 

410 

Kenvon  y.  Woodruff 738 

Kephart  y.  Butcher 387 

Keman  y.  Griffith 78 

Kerry.  Potter 593 

Kerr  y.  South  Park  Com'rs.  .276,  279 

Kerwane  y.  Blake 755 

Kerwhacher    y.    CSeyeland   etc 

R.  R.Co 492 

Kerwin,  Ex  parte 641 

Ketchum  y.  Stout 375 

Keyesy.  Rines 276 

Kibbey  y.  Jones 465 

Kidder  y.  DunstabU 197,  737 

Kiddery.Knox 534 

Kilgore  y.  Beck 276 

Kimball  y.  Rutland  etc  R.  R. 

Cc 90 

KimbaU  y.  Walker 252 

Kincaid  y.  Eaton 735 

King  y.  Arnold 446 


Digitized  by 


Google 


Ca8B8  CnsD. 


33 


Ung  r.  Bofton  and  Wotoeiier  R. 

R. 638 

King  T.Brown 375 

King  V,  Ibyden 273 

King  V.  Hnbbell 773 

King  Y.  Inhabitants  of  Hipawell.  167 

King  ▼.  Major 445 

King  ▼.  Mo  viokar 768 

King  ▼.  Mead 177 

Kingv.  Osmor 671 

King  T.  Pinaonaanlt 167 

King  T.  Rdbinaon 548 

Kingv.  Smith 92 

Kingv.  Wilson 857 

Kirkwood  v.^Millor. .  .V.V.V  «21,  738 

Kitdhell  V.  Bozgwin 248 

Kittridge  v.  Breand 80 

Knabbv.Drake 497 

KuTOv.Malt^ 541 

Knight  V.  Goodyear's  India  Bnb- 

bereto-Go. 666 

Knight  V.  Maclean 746 

Knight  V.  McLean 743^744 

Knight  V.  Whitehead 449 

Knox  V.  Lee 125 

Kohnv.  Marsh 519 

Koiah  V.  City  of  Ottawa.... 899,  420 

Kortright  T.  Gady 762 

Kramer  v.  FkHnera*  and  Medhan- 

ics'Bank 771 

Kneran  v.  Speoksr 274 

Knhne  V.  Daily 169 

KnntsT.Baehr 281 


LaooniaSav 


I  Bank  r.  BfoOina.  273 


■Aoonia  oavinfli  isank  r.  ttoUina.  2?73 

Iacout  V.  WaSMm 522 

Ladd  V.  Ohotard 721 

LaddT.New  Bedford 640 

Laddv.  Wi^ffin 599 

Lady  Anuu^  V.  Fhi^ps 580 

Laflm  V.  Pomeroy 183 

Lake  Shore  etc  B.  R.  Co.  v. 

Miller 682 

Lake  v.  Trustees   of  WHliams- 

bnrg 433^435 

Lamar  T.  Simpson 543 

Ijunb  T.  Davenport 134 

Lamb  V.  Rickets 417 

Lambv.ffliays 279 

Lambert  v.  Kinnery 273^  281 

Lamping  V.  Hyatt 122,124,  126 

Lanaiars  V.  George 354 

Lane  Ca  V.  Oregon 125 

Lanev.Shears 763 

Laogdon  v.  Hnghes 621 

Lao^eyv.  Stapletoii 169 

Larson  V.  Reynolds 239 

Lanie  v.  Earren  Hotel  Co. . . .  652,  663 
,  Lary  V.  Cleveland  eto.  R.  R.  .653^  662, 

667 

Laskyv.  Davis 109 

An.  DM.  y OL.  Lzxzvn-a 


Lassen  V.  Reed 612 

Lassen  v.  Vance 257 

Latham  V.  Roach 66b 

Latham  V.  United  States 125 

Lathrop  v.  Singer 281 

Latach  V.  Pastoante 167 

Langhlin  V.  Harvey 126 

Langhton  v.  Atkins 695 

Lawrence  V.  Dobyns 389' 

Lawrence  v.  State 734»  735 

Lawrence  V.  United  States 751 

Lawson  v.  Campbell 898 

Lawson  v.  Lawson 181 

LaaeQ  V.  LaaeU 280^570 

Leavers  v.  deary 237 

Leavitt  V.  Fletcher 237 

Ledford  V.  Weber 297 

Leev.  Fus 74 

Leev.  libB 689 

Lee  V.  Pile 389 

Leev.Smead 866 

Lee  V.  Tillotson 476 

Leev.  Waller 506 

Leev.  Wheeler 620 

Legal  Tender  Cmo  125 

L^gett  V.  Humphries 751 

Legrov.  Lord 274 

Le^hton  v.  Brown 749, 750,  753 

Leman  V.  Whitney 144,  145 

Leonard    v.    American    Bi^tist 

Home  Mission  Socie^ 211 

Leonard  v.  Leonard 546 

Lessieor  v.  Price 78,  79 

LesBley  V.  Phmps 279,465 

Letchf ord  V.  (>tfy 279 

Lexington  Life  eta  Ca  v.  P^. .  591 

Levituy  V.  Canning 102 

Levy  V.  Brown 167 

Lsnins  V.  Dnnlap 389 

Lewis  V.  Hea^ey 230 

Lewis  V.Jones 615 

Lewis  V.  Levy 679,  681,  582,  583 

Lewis  V.Lewis 694 

Lewis  V.  People 406,409 

Like  V.  McKmstiy 562,563 

link  V.  Clemmsns 378 

Linn  V.  Minor 126 

Linton  v.Bdy 216 

Linton  V.  Qouiby 274 

lippinoottv.  Lipptnoott.209^  211,  21^ 

Lipscomb  v.  Pcstsll 611 

Lisher  v.  Pierson. 634 

Lishy  V.  Perry 274 

Lisle  V.  Rogers 453 

little  V.  Barreme 507 

little  V,  Hemdon 243 

littU  Schuylkill  eta  Ca  v.  Ker- 

ton 607,  667 

littlejohn  v.  Jooea 721 

livermore  v.  B<»telle 281 

Livingston  v.  Moriay 216 

Uoydv.  Tkylor 213,214 

L.  L  &  G.  R.  R  Ca  V.  Leahy...  478 


Digitized  by 


Google 


54 


Ca8B8  Cited. 


vAoa 

LtMOLr.lUkBt 886 

Lookhirt  t.  Northington 211 

Lookwood  T.  Stndkr 214 

LoftnsT.  Uman  F.  Go. 721 

Logue  T.  OommooirMltii 502 

Lomaz  v.  Pioot ^ 890 

Lombard  t.  OliTer 888 

Long  T.  Bangas 023 

Long  y.  BameU 163 

LongT.  Long 702;  747,  748,  749 

Long  T.  Morrisoin 899 

Long  T.  Morton 680 

Long  y.  Thompson 247 

Lonsdale  y.  Clrarch 748,  746 

Loomer  y.  Wheelwright 449 

Loomia  y.  Qeraon 281 

Looney  y.  McLean 662;  669,  662 

Lord  y.  Chadbonme 623,  611 

Lord  Major'a  Caae 60 

Lord  y.  Sawyer 115 

Lormaa  y.  Benson 417 

Londen  y.  Blythe 450 

Londerboogh  y.  Weart 211 

LooisyiUe  N.  A.  &  0.  E.  R.  Ca 

y.  Zink 329 

Loaisyille  eta  R.R.C0.  y.  Hedfler  512 
Lonisyille  etc  R.  R.  Go.  y.  Ma- 

hony 492 

Lonisyille  etc  B.  R.  y.  Sickrnga.  493 
Lonisyille  etc  R.  R.y.  State....  400 
Low  Broc  &  Odw  y.  Andnaon. . .  451 

Lowey.Kolte 206 

Lowell  y.  Danieb 758 

L.  T.  Cc  y.  8.  &  W.  W.  R.  R. 

Co 109 

Lneas  y.  Harris 763 

Lncas  y.  New  Bedford  etc  R.  R. 

400,682 

Lnce  y.  Oarley. 550 

Lntey.Reilly 278,277,281 

Lnther  y.  Borden 510 

Lnther  y.  Winnisimmet  Co 626 

Lyon  y.  dark 747,748,753 

Lyon  y.  Ewings 390 

Lyons  y.  Miller 884,886 

Maokworth  y.  Thomas 744 

Maoomber  y.  Godfr^ 627 

Maopheraon  y.  Roriaoo 169 

Madden  y.  Cooper 223 

Maddoz  y.  Grabam 429 

Maddox  y.  State 101 

Madison  Ins.  Gc  y.  Fellows. 263 

Madison  &  L  R.  R.  Co.  y.  White- 


Mad  Riyer  etc  R.  R.  y.  Barber.  400, 
492^607,640 

Mageey.  Mame 267 

Magmder  yTPeter 210,211,  214 

Mi£aiwe  Bank  y.  Dooglass 184 

Maher  y.  McConaga 249 

Maher  v.  People 495 

Mahoonery.  Booe 527 


FAOB 

Main  y.  North  Baatern  E.  R.267,  400 
Mandlebanmy.  Mo1>oiMa....211,  213 

Manny.  State 407,408,409 

Manny.  Weiand 733 

Manning  y.  MoChire 261 

Many  y.  Beekman  Iron  Gc . .  445,  446 
Mannfactorera'  etc  Bank  y.  Bank 

of  Penn 773 

Mapesy.  lyier 213 

MaHinry  y.  Madison 56 

Marpy  y.  Barnes 401 

Marine  Bank  y.  Fulton  Bank.  . .  528 
Marine  Bank  etc  y.  Chandler. . .  532 

Mam  y.  Bradley 454 

Marry.  Smith 168 

Marriner  y.  Smith 278 

Marshy.  Billings    204 

Marsh  y.  Cheetnnt 241,248 

Marshall  y.  Bayis 634 

Marshally.  Mjnter 750,  751,  754 

Marshall  y.  Sears 274 

Martin,  Ex  parte 51 

Martin  y.  Cole 390 

Martin  y.  Hn^iea 467 

Martm  y.  Kirkpatriek 465 

Martin  y.  Enapp 274 

Martin  y.  Mayor 426 

Martin  y.  Mowlin 763 

Martin  y.  Walker 87 

Martin  y.  Webb 422 

Maryland  y.  Wayman 752,  753 

Master  y.  Miller 452 

Masoay.  Ex'rsofNott 517 

Mason  y.  Sainsbniy 259 

Matheny  y.  Wdllfi 662,666 

Matthews  y.  Allen 101 

Matthews,  Finley,  &  Gc  y.  Cred- 
itors  528 

Mattoxy.  Helm 630 

Maxwell  y.Giiswold 180 

May  y.  Hanson 720, 722 

Mayy.Pike 169 

Mayer  &  Gc  y.  McLore 101 

Mayfieldy.Maasden 280 

Mayo  y.  Boston  ft  M.  R.  R. 682 

Mayor  y.  Conliff 428 

Mayor  of  Albany  y.  Cnnliff. 426 

Mayor  etc  y.  Bailey 662 

Mayor  etc  of  Baltunore  y.  State    64 
Mayw  and  City  Coonoil  of  Balti- 
more y.  Norman 009. 

McBratneyy.  Rome  etc  R.R.GC  168 
MoBride  and  Mnrphy  y.  Long- 
worth.  223 

MoOabey.  Bellows 352 

MoOifferty  y.  Gnyer 64,65 

McCann  y.  McLennan 107 

McChord  y.  MoCUntock 630 

McClnrey.  Dunkin 743,  755 

McComby.Reed 120 

McConneU y.  Brillhart 644^ 

McConneU  y.  Brown 167 

MoCormick  y.  Bishop 280 


Digitized  by 


Google 


Cases  Cirsa 


3d 


FAQS 

MoOoffodokT.GneoIiow 233 

McCown  ▼.  Sobrimpf 101 

MoOojT.Eldar 751 

McGnoken  T.  Hanii 279 

McCoIloohT.  Alen 661 

MoCoUoaghT.  MflM 428 

McCuUy  V.  GlariM.  .400^  482;  640^  682 

McDu&lT.BMa 662 

McDMielT.  State 627 

MoDuiiebT.Oolirm 769 

McDonald  t.  Badger 278,  278 

HfiDcaald  ▼.  GraodaU 279 

McDonald  T.SoeUing 733 

McDowdlT.OaldwA 760 

MoElrp7v.Nadiiia4Low«]lB.B.  731 

MoFarland  T.  Goodman 274 

MoOaaT.Manhan 763 

MoGiUv.Bank 761 

MoGoremT.  Pajn 119 

MoGumT.  Grant 899^420 

MeUaniyv.  Day 449,460 

McHogliT.Smil^ 274  ^3 


MdntoahT. 
MoJilton  ▼.  Lore 
MoKayv. 
MeKee  t.  Bid' 
MeKeoT.  ^niooz... 
McKen^  ▼.  Gladwin, 
McKenma  t.  Mnxphy 
MeEill^  ▼.  MoKulip 
MoKinstey  t.  Solomona* 


897 
664 
281 
71 
281 
863 
724 


McKyringT.  BqU 623 

MeLagan  ▼.  Brown. 221 

MoLanoT.  Ptaohal 466 

MeLangihlin  y.  Green. 609 

MeManns  t.  Ganniohaal 416^  417 

McMillan  T.  Biehardi 763 

McMnnay  t.  Tkylor 670 

MbNamaxm  T.  Eitee 440 

MdNeilT.Amee 678 

MbNieholaT.  Wilaon 401 

McNittT.  Toner.. 228^314 

McFheracn  T.  Snowden 667 

MdkTishT.GWrroU 646 

Mead,  Be 694 

Bleed  T.Haws 671 

Meadows  ▼.  Hawkeye  Lul  Co.  . .  401 

Meadows  T.  Meadowa 644 

Meakings  ▼.  Gromwdl.  .211,  213,  214 

MebaaoT.  Layton 466 

Mechwiice' Bank  T.  K.  T.  4  Kew 

Haven  R.R.  Co 429,430 

Mechnnica*  Bank  T.  Niagara  Bank  763 
Mechnnica'  4  F.  Bank  t.  Sdrny- 

ler 637 

Mecnm  ▼.  Peoria  and  Oqoawka 

R.B.CO 236 

MedoT.  Hand 464 

Meeker  T.  Harris 74 

Mefferle  T.  Ashe 80 

Mehan  T.  Thompson 636 

Melledge  T.  Boston  Lran  Co.  .76^  634, 

670 


PAGt 

MellenT.  MorrilL 662,  663,  664 

Melvin  ▼.  Eadey 101,401 

Mercer  County  T.  Hacket 290 

Merchants' Bank ▼.  State  bulk..  730 

Mercier  ▼.  Cbace. 280 

Meredith  ▼.  Holmea 281 

Merrewether  y.  Mellish. 169 

Merriam  y.  Moody 440 

Merry  y.  Bcstwick 232 

Merryman  y.  State 610 

Meryine  y.  Sailor 127 

Mesa  y.  State. 409 

Metropolitan  R.  R.  y.  Highland.  706 
Metropolitan  Bank  y.  Van  Dyke.  126 

Meyer  y.  Kinaer. 106^107 

Meyer  y.  Kohn 126 

M^era  y.  Ford 273 

Meyeray.Ham 281 

Mqrees  y.  Kanfman 127 

M^yrcee  y.  Adams 662;  663 

Michael  y.  Mnt.  Ina.  Co. 268 

Michood  y.  Girod 164 

Mickley.  Matlack 697 

Middlehrook  y .  Corwin 612 

Middlesex  R.  R.  y.  Boston  etc 

R  R. 706 

Middletony.Fritchard 416,418 

Milesy.  Jamee 721,722 

Mileay.  Vanhom 363 

Milhan  y.  Sharp 199 

MikeUy.MikeU 326 

MiUaodon  y.  Dayis 622 

Miller  y.  Dngan 891 

Millery.Man 276 

Miliary.  Max 467 

Miliary.  MbKeQ 696 

Miliary.  Porter 834 

Miller  y.  Thomson 427 

Milliken  y.  Sloai 126 

Millay.Gleaaon 441 

Milton  y.  Haden 632 

Milwaukee  etc  R.  &  Cc  y.  Him- 

ter 662 

Mitchell,  Doe  ex  dem.  y.  Bowen.  246 

Mitchell  y.  Bromberger 126 

Mitchell  y.Colyer 637 

Mitchell  y.  Hannony 607*609 

Mitchell  y.  layman 261 

Mitchell  y.Milhoan 276 

Mitchell  y.  Rockland 426 

Moffifitty.Bamea 766 

Mohn^y.Cook 632 

Moiry.  Hopkins 399,621 

Molyneox  y.  Seymonr...800,  606,  617 

Monk  y.  Home 314 

Monroe  y.  Collins 64,66 

Monroe  y.  May 280 

Montagne  y.  Perkins 183 

Montagne  y.  Richardson 497 

Mooneyy.  Mass 413 

Moorey.Abbot 732 

Moorey.  Cross 186 

Moore  y.  Dumii^ 249 


Digitized  by 


Google 


M 


Cases  Citied. 


vAoa 

MooTOT.Ml 14S 

HooroT.  FitehbugB.  &..  .999,  714 

Moore  T.  King 691 

Moore  ▼.  LocEett 217 

Moore  T.  Mayor  of  N.  T 362 

MooreT.  KeU 22S 

Moore  V.  Titmaa 2S0 

Moore  T.  Veaiie 627 

Moore  T.  Wilson 678 

Moore  y.  Moore 686 

Morford  v.  Morris 812 

Morgan  y.  Steams 276 

MornU  y.  Hurler 627 

Morrill  y.  Morrill 142 

Morris  Ganal  Co.  y.  Fisher 429 

Morris  y.  TiUson 254 

Morris  y.  Ward 273 

Morrison  y.  Kelly 297,  658 

Morae  y.  Anbnm  &  a  R.  R.  Co.  606 

Morse  y.  Qlendon  Co. 640 

Morsey.Goold 464 

Mersey.  Morse 209 

Morton  y.  Dean 644 

Mcnrton  y.  Raoan 483 

Morrison  y.  (^irrie 386 

Morrison  y.  Wilson 768 

Morrow  y.  Weed 223 

Moebyy.  Wall 623 

Moees  y.  Boston  and  Maine  B.  R. 

Co. 371 

Mosesy.  Maoferlan 180 

Mossy.  Wood 747 

Motty.  Foster 167 

Motty.  Hicks 428 

Monlton  y.  Bowker 167 

Mount  Sterling  eto.  Road  Ca  y. 

Looney 76 

Mount  Vernon  y.  Dusonchett. . .  684 

Morenhaut  y.  Higuera 87 

Mower  y.  Kip.744,  746, 747, 761, 762, 
763,766 

Moynshan  y.  Moore 623 

Mmcbey  y.  Methodist  Religious 

Sooie^ 659,662 

Muldowney  y.  IllincHs  Cent.  RV.  40a 

Mullaney  y.  Spence 666,  667 

MuUarkyy.  CbdarFsUs 436^439 

Muller  y.  Inderreiden 274 

MuUery.  R.R.CO. 612 

Mulyey  y.  Carpenter 297 

Mumford  y.  Murray 169 

Mundy  y.  Vawter 216 

Munffer  y.  Tonawanda  R  R.  Co.  652 

Murchison  y.  White.    163 

Murphy  y.  Chicego  eto.  R.  R . .  400, 

401 

Murphy  y.  Crouch 274 

Murphy  y.  Union  R>  Co. 716 

Murrayy.Gale 126 

Murray  y.  Harrison 125 

Murray  y.  S.  C.  R  R.  Co. 396 

Mueser  y.  Hershey 418 

Mustard  y.WohUord.... 227 


Mut.  L.  Ins.  Co.  y. 
Myers  y.  Ford 


FAOl 

.  263 
.  278 


Hash  y.  CSnndi 661 

Kaihyille  eto.  R  R.  Co.  y.  Ber- 
ber  639 

Naihyille  eto.  R.  R  y.  Elliott. .  .400, 
607,640 

Nason,  Bx  parte.  • 636 

Kat  Fire  Ins.  Ca  y.  Crane.  ....  697 
National  State  Benky.  Ind.  Diet 

ofMsishaU 440 

Nayey.  Flack 66S;663»664 

N.  C.  &aC.Co.y.Kidd 128 

Keedham  y.  Needham 695 

Keel  y.  State 61 

Kelmsy.  State 101 

Kelson  y.  Boyoe 767 

Kelson  y.  MoChreary 466 

Nelson  y.  Wilson 168 

Kew  Albany  and  Salem  R  R.  Co. 

y.  Campbell 371 

Kew  Albany  and  Salem  R  R.  Co. 


y. 


Kew  Albany  end  Salem  R.  R  Co. 

y.Tilton 328,829 

Kewelly.  Hussey 670 

Kew  England  Mut  L.  Ins.  Co.  y. 

Hasbrook 263 

Kew  Jersey  R  R.  Co.  y.  FUmer.  721 

Kewman  y.  Sylyeeter 440 

Kew  Orleans  etc.  R  R  y.  Albrit- 

ton 401 

Kew  Orleans  y.  United  Ststse. . .  417 

Kewton  y.  Bonnet 210^  211,  214 

Kewton  y.  Bronsoa 800 

Kewton  y.  Sly 773 

Kew  York  Cent.  Ina.  Co.  y.  Kat 

Protection  Ins.  Co. 258 

Kew  York  etc  TeL  Co.  y.  Diy- 

buTff 400 

Kichols  y.  Adams 621 

Kicholsy.  Kribe 74 

Kioholsy.  Mitchell 222 

Kichols  y.  Kichols 651 

Kichols  y.  Oyeracker 257 

Kicholson  y.  Chapman 616 

Kicholson  y.  Commonwealth. ... .  411 

Kickersony.  Buck 688,689 

Kightingsley.  OrsgonCsntndR'jr 

Co. 4 167 

Koble  y.  Durell 446 

Kobley.Hook 468 

KoUmy.Reed 467 

Kolesy.  State 602 

KoUen  y.  Wimer 422 

Koltony.  Western  R  R.  Corp..  607 

Korcross  y.  Thoms 199 

Koirisy.  Litchfield 652 

Korris  y.  Pilmore 747 

Korthem  HL  R.  R.  Co.  y.  Raoine 

etcKRCo. 282 

Korthington,  Bz  parte 641 


Digitized  by 


Google 


Cases  Cited. 


87 


rAoa 
Sorwny  FUliis  Oix  t.  Botioa  and 

Maine  a.  R.  Co. 369 

Norwood  ▼.  Shipley 561 

Noyes  ▼.  Smith 639,  640 

Nye  ▼.  Van  Hnaan 204 

Oates  V.  Hadson 180 

Ober  T.  Ooodridge 390 

CKBrien  County  t.  Brown 440 

O'Brien  T.  Calagher 697 

0*Coonellv.  Baltimore  etc.  R.R.  400^ 

640 
O'Conner  v.  Fond  da  Lao  etc.  B*y 

Co. 627 

Odamv.  Beard 389 

Ogbom  V.  Connor 627 

Offden  T.  Berlin 169 

Ogden  T.  Haven 227 

Ogdenv.  Offden 321 

Ohio L.  I.  £T. Co.  T.  Mercfaante' 

L&T.Co 632 

Ohio  etc  R.  R.  T.  TindalL 400 

01ding,Inre 691 

Oliver  v.  Commonwealth 407 

CMalley  v.  Dom 618,  621,  684 

O'Neal  V.  Virginia  &  IL  B.  Co. .  691 

CNeU  V.  McKewn 125 

Onions  v.  Tyrer 690 

Onslow  V. 612 

Ordv.  McEee 763 

Ormond  v.  Holland 639 

Orrv.  Shraft 280 

Osbom  V.  Union  Ferry  Co 721 

Osborne  V.  Endioott 115,146 

Osborne  v.  Moi^gaa 640 

Osborne  V.  Ordmary 591 

Oaman  v.  Traphagen 223 

Otia  v.  Haieltme 126 

Overseers  v.  Overseers  of  Fhar- 

salia 430 

Overton  V.  Davisson 80 

Overton  v.  Sawyer. 627 

Owens  V.  Jackson 78 

Owners  of  Steamboat  Farmer. .. .  682 

Packard  V.  Johnscm 138 

Packwood's  Sncoession 516^  517 

Paddock  v.  Com.  Ina.  Co 127 

Pagev.  Hobbe 131,  133 

Pace  V.  Hnbbard 534 

Pahner  v.  Andover 618 

Palmer  v.  Grand  Junction  R*y 

Co 88 

Pardee  V.  Lindley 239,280 

Pardon  V.  Dwire 245,  295,  312 

Parkev.  Union W.  Co 666 

Parker  V.  Blighton 168 

Parkerv.  Davis 125 

Parker  V.  Dean 279 

Parkerv.King 467 

Parker  v.  PorUand  Pnb.  00.662,  663» 


Parker  v.  WiUiamsbori^. 


664^666^667 


Parkinson  V.  Bracken 80 

Parkinson  V.  State 476^586 

Parmentier  v.  Gillespie 772 

Parramore  v.  Taylor 698 

Parsons  V.  Inhabitants  of  Goshen.  426 

Parsons  V.  Rnssell 64 

Parsons  v.  Winchell 620,  621 

Partridge  v.  Menck 204 

Paschal,  In  re 169 

Paschal  v.  Cnshman 465 

Passmore  v.  Pettit 724 

Pate  V.Henry 721 

Patrick  V.  Montader 120 

Patterson  V.  B.  &  M.  R.  R. 400 

Patterson  v.  Jones 470 

Patton  V.  Kinsman 448 

Patton  V.  Randall 212,213 

Panllv.  Halferty 662 

Panllv.Lewis 446 

Paxonv.  Panl 763 

Payne  V.  EUaey 746 

Peabody  V.  Hewitt 191 

Peak  V.  Shasted. 222 

Peake  V.  Penlingtcn 210 

Pearce  v.  Atwood 671 

Pearce  v.  Madison  and  Indianap- 
olis R.  R. 706 

Pearl  V.  Robitchek 168 

Pearse  v.  Morrice 157 

Pease  V.  Cornish 436 

Peatev.Oogly 693 

Peck  V.  Brewer 237 

Peck  V.  Bmmmagim 107 

Peck  V.  Gary 616^696^699 

Peckv.  Dick 102 

Peckv.  Prink 186 

Peck  T.  Vandenberg 107 

Peevey  v.  Cabaniss 461 

Pegg  V.  Warford 697 

Peltier  V.  Collins 644 

Pennel  v.  Weyant 697 

Pennsylvania  Co.  v.  Holderman. .  354 

Penn  v.  Heisey 319^  313 

Pennv.Ott 134 

Pennsylvania  R.  R.  v.  Kelly 606 

Pennsylvania  v.  SnlUvan. 776 

Pennsylvania    R.     R.     Co.     v. 

Schwartzenberser 304 

Pennsylvania  R.  R.  v.  Vandiver 

267,400,420 
Pennsylvania  R.  R.  Co.  v.  Zebe. .  606 

Pennington  v.  Seal 274,  466 

People  V.  Ah  Woo» 101 

People  V.  Alffer 409 

People  V.  Betencf 


100 

Peoplev.Best 102 

People  V.  Bissell 527 

People  V.  Blake 102 

People  V.  Brewer 406,  407 

People  V.  Brotherton 102 

People  V.  Bymea 102 

People  T.  Csnady 64 

People  V.  Clark.406^  406, 407, 408, 41 1 


Digitized  by 


Google 


88 


OAMEB  ClTWI. 


People  r.  Cook 126 

PeoplaT.  Cos 95 

Pe<^T.  Orooin 101 

Peopb  ▼.  DftwrnU MO 

Peopler.Diok 101,  102 

Peopla  T.  DoUn 96 

People  ▼.  DimlAp 518 

People  T.  El  Dondo  Ooun^ 431 

Peoplev.Oabert 102 

People  T.  Harrie 102 

People  ▼.  HoDg  An  Dock 101 

People  T.  Hastie 408 

People  y .  Jndd 96 

People  y.  Lacbmaii 101 

People  y.  LawreiMM 433 

People  y.  Leyieon 99 

People  y.  Lloyd 96 

People  V.  Mahoney 98 

People  y.  Mayor  eto.  of  Brooklyn  527 

People  y.  McArdle 406 

People  y.  McDonald 776 

People  y.  McLeod 508 

People  y.  Metcall 780 

People  y.  Millspangh 409 

People  y.  Momson 776 

People  y.  Potter 495 

People  y.  Reynolds 98 

People  y.  Boderigae 405 

People  y.  Royal 405 

People  y.  Schmidt 102 

People  y.  Sexton Ill 

People  V.  Seymour 64,  243 

People  y.  Shaber 101 

People  y.  Smith 102 

People  y.  Sqoiree 408 

People  y.  Steyenton 96 

People  y.  Stent 433 

People  y.  Strong 101 

People  y.  Taylor 102 

People  y.  Tazewell  Ccmnty 285 

People  y.  Torres 198 

People  y.  Wallace 96 

People  y.  Williams 98,  102 

Perity.  Wallis 750,  752;  754 

Perkins  y.  Dibble 763 

Perkins  y.  New  TorkOo&t.  R.  R. 

Co. 263,267,512 

Perrine  y.  Manidsn 95 

Perrin  y.  Keene 570 

Perry  v.Doyer 192 

Persons  y.  Jones 532 

Petery.  Beyerly 214 

Peters  y.  Jamestown  Bridge  Co, .  763 

Peters  y.  League 566 

Peters  y.  New  Orleans  etc.  R.  R. 

Co 90 

Petersbnrg  y.  Mappan 440 

Peterson  v.  Laik 227 

Pettigrew  y.  Village  of  Bvans- 

yilfo 627 

Phelps  y.  Kellogg 134 

Phelps  V.  Rooney 280 

Plielpsv   Sellick 773 


Fhiladelpliia  4  &.&.&.  Ca  y. 

Derby wm 

Philadelphia  etc  R.  R.  Co.  y. 

Hnmmell 607,  652;  680 

Philadelphia,  W.,  4  B.  R.  R.  y. 

Qnigley S91 

Phillipsy.  Dana 41S 

Phillips  y.  Elwell 758 

Phillips  y.  State 406 

Philo  y,  Illinois  Cent.  R.  R.  ....  401 

Pierce  y.  Emery 700 

Pierce  y.  Richer 390 

Pierce  y.  Strickland 167 

Pikev.Miles 274 

Pikey.  Monroe 418^551 

Pikey.  Street 390 

Pilmery.Bank 445 

Pinder  y.  Morris 169 

Pmkerteny.  Boston  etc  R.R.  Co.  678 

Piokerton  y.  Tunlin 273 

Pitt  y.  Berkshire  L.  Ins.  Co. 253 

Pitts  y.  Tilden 751,755 

Pittsbnr^  C,  4  St  Lonis  R> 

Co.y.«adi 371 

Pittsburg   etc.    R.    R.   Co.   y. 

Ruby 408 

Pittsburgh  etc  RV  Cc  y.  Bing- 
ham  663 

Pittsburgh  etc  R.  R.  Cc  y.  Van- 
dyne 717 

Pittsburgh  etc.  R'y  Cc  y.  Tundt.  653 
Pittsfield  Bank  y.  Howk  . . .  .276^  276 

Pixley  y.  Huffgins 106 

Planters'  Bank  y.  Hendefson 274 

Planters' Bank  y.  Sharp 464 

Playne  y.  Scriyen 691 

Plumer  y.  Plumer 612 

Poleman,  In  re 239 

Polky.  Coffin 721 

Polky.  State 406,408,410 

Pollock  y.  Gilbert 498^583 

Pomeroy  y.  Donaldson 720 

Pond  y.  Dayenport 74 

Pooley.Cook 465 

Poole  y.  Gerrard 239 

Pope  y.  Hardie 275 

Pope  y.  Pope 696 

Porter  y.  Chicago  etc.  Cc 371 

Porter  V.  Pico 107 

Porter  y.  Stout 334 

Posty.  Clark 181 

Potter  y.  Earnest 354 

Powles  y.  Dilley 566 

Powell  y.  Little 169 

PoweUy.MiUs 722 

Prather  y.  Prather 566 

Pratt  y.  Bice 210 

Pr^jean  y.  Oiron 521 

Prentiss  y.  DanielMm 186 

Presoott,  In  re 261 

Preecott  y.  Neyers 137 

President  etc  of  Fitohburg  Bank 
y.  Greenwood 390 


Digitized  by 


Google 


Cases  Cited. 


39 


PAOI 

Preston  V.  Boston 192 

Prettyman  t.  Short 884,  387,  391 

Prottymaa  t.  Taiewell  County.  .284, 
286,293 

Price  ▼.  Donlap 140 

Price  T.  Poynter 509 

Price  V.  State 101,496,769 

Priestley  V.  Fowler 396,637 

Prize  Gases 609 

Proprietors  v.  Permit 80 

Proaser  v.  Davis 417 

Prosser  v.  Wi^pello  Coonly.  .417,  436 
Providence  L.  Ins.  Co.   t.  Fen- 
nel!  253 

Pryor  v.  Stone 249 

Pniliam  v.  Sewell 464 

Polliam  V.  Withers 452 

Pulteney  v.  Shelton 612 

Pulteney  v.  Warren 744,  746 

Purclie  v.  Whitney 217 

Putnam  Free  School  v.  Fisher. . .  210 

Putnam  V.  Hill 374 

E^ltnam  v.  Stoi^ 214 

Putnam  v.  SuUivan 637 

Quackenbnah  v.  Danks 464 

Que«ney  v.  Woodliof 373 

Quinnv.State 64,65 

Quirk  V.Holt 685 

Raber  v.  Gund 276,  279 

Raborgv.  Hammond.... 666 

Radway,Inre 281 

Raflfertyv.  Mallcay 247 

Ragland  v.  Huntingdon 697 

Ra^hmd  v.  Rogers 467 

Railroad  Co.  t.  Barrett 804»  612 

Railroad  Co.  t.  Fnmace  Ca 706 

Railroad  Cav.  Johnson 125 

RaUway  Co.  V.  Valley  Co. 716 

Ramsey  V.  Bell 86 

Randiffe  v.  Parkyns 690 

Rankin  T.Shaw 274,278 

Rank  v.  Hanna 352 

Rash  V.  Pnmel 697 

Rawlsv.  Am.  IL  L.  Ins.  Co.....  422 

Raymond  v.  City  of  Lowell 197 

Raymond  t.  Thomas 610 

Raynev.  Ditto 390 

Rayner  v.  dark 761 

Read's  Case 826 

Rectorv.  Price 357 

Rector  v.  State 66 

Redmond  V.  State 712 

Reedv.Call 714 

Reed  v.  Deerfield 684 

Reed  V.  Eldridge. 126 

Reed  v.  Richardson 730 

Reed  v.  Union  Bank  of  Winches- 
ter  468 

Reed  V.  Watson 699 

Reese  V.  Steams 126^127 

Regina  t.  Camplin 777 


Rcgina  ▼.  Great  Korth  of  Eng- 

landR^jr 394 

Rcgina  v.  Sannders. 7S0 

Regina  V.  Stanton 7S0 

Regina  v.  Williams 780 

Reichardv.  Warren  Ceonty 440 

Reid  V.  State 318 

Reinbach  V.  Walter 279 

Reinback  V.  Crabtree 251 

Reistv.Ci^  of  Goshen. 653,  659 

Remick  v.  Sandford 730 

Ren  V.  Driskell 281 

Revalk  v.  ELraemer 239 

Rex  V.  Charter 777 

Rexv.Hood 671 

Rex  V.  Jackson 780 

Rexv.  Lloyd 177 

Reynolds,  Ex  parte 630 

Reynolds  V.  Harris 297 

Reynolds  v.  Manning 597 

Reynolds  v.  Stevenson 378 

Rhemke  v.  Clinton 128 

Rhodes  V.  McCormick 280 

Rhodes  v.  Whitehead 130 

Rice  V.  Commonwealth 410 

Rice  V.  Maxwell 532 

Rice  V.  Steams. 384,  389,  390 

Richards  V.  Enfield. 732 

Richards  v.  Fugua 722 

Richards  v.  Griggs 568 

Richards  v.  McMillaa. 72,  73 

Richards  v.  Michigan  Southern 

etcR.R.Co 371 

Richards  V.  Syms 763 

Richardson  v.  Chickering 115 

Richardson  v.  Clow 254 

Richardson  v.  Lincoln. 384,  390 

Richardson  V.  Sibley 678 

Rieman  v.  Fisher 386 

RUeyv.Pehl 273 

Riley  V.Sharp 126 

Rislejr  V.  Temple 689 

Ritchie  v.  Shiuinon. 747 

Roathv.  Smith 763 

Robert  v.  New  England  M.  L. 

Ins.  Co 254 

Roberts  v.  Colnmbet 80 

Roberts  V.  Dot^ 168 

Roberts  T.  PhiUips 693 

Roberts  v.  Trammell 467 

Robertson  v.  Gaines 214 

Robertson  V.  Wood 658 

Robins  v.  Ooldingham 169 

Robinson  v.  Cromelin 773 

Robinson  v.  Lowater 210,  215 

BLobinson  v.  Perry 470 

Rockland  Water  Co.  v.  Tillson. .  546 

Rockwell  V.  HubbeU 464,  497 

Rodgers  v.  Rawlings 134 

Rodgers  V.  Vass 133 

Rodney  V.  Wilson 889 

Rogers  V  Gillinger 95 

Rogers  v.  Huie 48S 


Digitized  by 


Google 


40 


CA8E8  Cited. 


FAoa 

Rogers  v.  Ward 678 

Rogers  v.  Western  Union  T.  Co.  381 

Rohrer  V.  Stehman 697 

Uoofc  V.  McFerrin 246 

Root  T.  McGrew 464 

Rose  V.  Dee  Moinee  Valley  Rail- 
road  400 

Roee  V.Story 606 

Rosenthal  v.  Maybagh 758 

Roesv.Lnther 119 

Roes  T.  Rose 711 

Rossire  ▼.  City  of  Boston 430 

Roolainv.  McDowall 747 

Roolston  V.  Clark 662,  663 

Roondtree  ▼.  Baker 230 

Rowan  Y.  Sharp's  Rifle  Co 768 

RoweUv.  Lowdl 732 

Roxboroogh  ▼.  Messick 251 

Kuildick  V.  lioyd 251 

Ruadon  V.  McDonald 696 

llunyan  v.  Merserean 762 

Russell  V.  Fabyan 523 

Russell  V.  Hudson  River  B.  R. . .  633 

Rnssel  v.  Longstaffe 537 

Russell  V.  Randolph 465 

Russ  V.  Mebins 144 

Russ  V.  Steamboat  War  B^^. . .  397 

Rutherford  V.  Greene 78,  79 

Rutherford  V.  Jones 86 

Rutherford  v.  MoQowen 721 

RuUedge  v.  Evans 398 

Ryan  v.  Daly 70 

Ryan  V.  Dnnlap 266,  763 

Ryan  v.  Fowler 640 

Ryan  v.  Pettigrew 278 

Sabin  V.  Heape 214,  215 

Saco  Water  Power  Co.  v.  Ckdd- 

thwait 549 

Safford  V.  People 404»  405,  407 

Salentine  v.  Knk 281 

Salkbid  and  Slater,  In  re 724 

SaUev.  light 482 

Salmond  V.  Price 517 

Sampson  v.  Williamson 273,  451 

Samuels  V.  Griffith 398 

Sanborn  V.  Deerfield 431 

Sanders  V.  Beister 666 

Sanders  V.  Yonng 720 

Sanderson  V  Symonds 452 

Sandford  V.  Hays 127 

San  Diego  V.  San  Diego  and  L.  A. 

R.  R.Co 163 

Sandsv.Wood 389 

Sanf ord  v.  Eighth  Ave.  B.  B. . . .  267 

Sanford  v.NiohoU 671 

Santo  V.  State 64 

Sarahas  V.  Fenlon 467 

Sarah  v.  Stote 476 

Sasportas  V.  Jennings 180 

Satterlee  V.  Bliss 115 

Saulet  V.  Trepagnier 521 

Savage  v.  Bangor 546 


raoB 
Savings  Fond  Soeiety  v.  Savings 

Bank 621 

Scales  v.  Scott 71 

Scammon  v.  City  of  Chicago. . . .  399 

Scbnell  v.  Chicago 245 

Schonwald  v.  Schonwald 336 

School  District  v.  Lombard 441 

School  District  v.  Thompeon 431 

Schonton  v.  Kilmer 281 

Schuyler  County  v.  FarweU 292 

Schuyler  Coonly  v.  People.  .285,  286, 
287,288 

Scofield  v.  Moore 391 

Scottv.  Baker 606 

Scott  v:  Coleman 204 

Scott  V.  Dnblin  and  Wicklow  E*y 

Co. 396,  400 

Scott  V.  Hunter 682 

Scottv.  Leary 599 

Scott  V.  London  Docks  Co. 650 

Seabrook  v.  Hecker 666 

Seamans  V.  Carter 243,  278 

Seamans  V.  White 751 

Searsv.  Hanks 274,281 

Seaver  V.Boston  and  Maine  B.R.  6.38 
Seccomb  v.  Provincial  Ins.  Ca . .  728 
Seeley  v.  San  Joe4  L  M.  ft  L.  Co.    76 

Se^^  V.  Seeger 211,  216,  217 

Selfv.  Dunn 721 

Sellards  v.  Zomes 509,  510 

Severy  V.  Nickerson •....653»  667 

Seymour  V.  Wilson 388 

Shadgett  v.  Clipson 671 

Shaffer  V.  Bolander 413 

Sharp  V.  Bailey     239 

Shattnok  v.  Myers 527 

Shaver  V.  Shaver 175,204 

Shaw  V.  Boston  and  Worcester 

R.R 680 

Shawv.Keville 692 

Shaw  V.  Woodcock 179,  180 

Shaw  V.  York  and  North  Mid- 

landR'yCo 265 

Sheidle  v.  Weishlee 449 

Shelby  v.  Alcorn 591 

Sheldon  v.  Atlantic  F.  &  Bf.  Ins. 

Co 253 

Sheldon  v.  Sonth  School  District.  192 

Shepherd  V.  Cassiday 249 

Shepherd  v.  District  Township. .  440 

Shepley  v.  Cowan 133 

Sherburne  V.  Shaw 644 

Sherman  v.  Sherman 763 

Sherman  v.  Western  Stage  Co. .  .400, 

401 

Shipe  V.  Renass 274 

Shipley  V.  Bitter 579 

Shipman  V.  CUurk 634 

Shollenberger  V.  Brinton 125 

Shrewsbury  and  Bingham  B'y  v. 

London  and  Northwestern  K>  700 

Shnmway  v.  Reed 570 

Shntt  v.  Pxxxstor 741 


Digitized  by 


Google 


Cases  Citb>. 


41 


FAOS 

Bideupwktf  t.  flldnmikar.lOl,  223 

ffigismiind  T.  TrdaBoneh 126 

Simmoiida,  Ra 691 

Simmoni,  Ex  parte .60,  51 

Simmons  ▼.  Almy. 168»  749,  753 

8imiiioiiBT.NowBadlofd«to.Ck>.  733 

SimpeoQ  v.  Steckhouie 454 

Sima  ▼.  Bean 528 

SimsT.McLare 548 

Skiffv.GroM 440 

Skinner  v.  Chnrch 389 

Slimmer  y.  Merry 720 

Sloo  T.  Law 109 

Smead    v.    Indianapolis    Pitta- 
borglit  and  Cleveland  &  K.  Co.426, 

437 

Smedei  ▼.  Hooghtaling 747 

Smith  T.Allen 274 

Smith  T.  Athem 80 

Smith  T.  Brackett 278 

Smith  ▼.  Branlton 509 

Smith  y.  Bnrtis 556 

Smith  y.  Cheshire 429 

Smith  y.  Commonwealth 494 

Smith  y.  Crooker 452,538 

Smithy.  Fly 523 

Smith  y.Hoag 297 

Smith  y.  Hunt 277 

Smith  y.Inhabitanta  of  Cheshire.  431 

Smith  y.  Kehr 274 

Smith  y.  Mariner 470 

Smithy.  Milbom 404 

Smith  y.  N.  T.  Cent.  R.  R.  Co..  263, 
400,639 

Smithy.  Owens 118 

Smith  y.  People 102,  111 

Smith  .v.Polaok 167 

Smith  y.  Pretty 630 

Smith  y.  Ramsey 274 

Smith  y.  Scearoe 334 

Smithy.  Seward 720 

Smithy.  Smith 125 

Smithy.  State 781 

Smithy.  Stoddard 251 

Smith  y.  Thompson 358 

Smithy.  Vanderhost 746^755 

Smith  y.  Wilooz 881 

Smithwick  t.  ElliMm 615 

Sneider  y.  Heidelberger 464 

SnodgrassT.  Andrews 558 

Saow  y.  Hoosatonio  R.  R.  Co. . .  400, 
618, 639,  640^  682,  684 

Snow  y.  Kimmer 134 

Snvder  y.  Eldridffe 401 

Softan  y.  De  Held 199 

Sontherin  y.  Mendmm 763 

Southern  L.  Ins.  Co.  y.  Booker. .  253 

Spader  y.  Lawler 771,773 

Sparser  y.  Cnmptoa 467 

Sparhawk  y.  Salem 618^662 

Sparksy.  Hess 145 

Spaolding  y.  Baldwin 334 

BpaoVUng  y.  LoweU 426 


FAOS 

S]  igy.  Pnaton 532 

S]  r.  United  Statsa 542 

S]  Magr 230 

S]  y.Campbell 666 

Si  y.  Geissman 273 

S]  y.  IlL  Cent.  R.  R. 400 

S]  y.Prindle 126 

S]  r.  Ihmels Z20 

S]  ry.  Cooner 418 

S]  r.  Froet 877,281 

S]  y.  Smith 607 

S]  isy.  Sax 237 

S]  y.  MoPheeteia 366 

Si  Cincinnati 215 

Stamper  y.  GrifiOn 658 

Stanbrons^  y.  Wilson 134 

Stark  y.  O^twood 662»  563 

Stariny.G^oa 427 

State  y.  Adams 64 

State  y.Araah 410 

Statey.  Bachelder 80 

SUtey.  Baker 64 

Statey.  BeU 407,410 

State  y.  Beyerlin 476 

SUte  y.  Bierce 405^  408,  409,  411 

SUte  y.  Blakemore 746^  751 

SUte  y.  Bras8field.406, 407, 408,  409, 
410^  411 

SUtey.  Brown 401 

SUtey.  Carr 408,409 

SUtey.  Clark 407 

SUte  y.  Conkright 411 

SUtey.  Cooper 475 

SUte  y.  Crawford 406,410 

SUte  y.  Carran..405^  406^  407,410^ 

411 

SUte  y.  Danfortfa 410 

SUtey.  Deitrick 406^407,411 

SUtey.  Dunn 408 

SUte  V.  Finley 476 

SUte  y.  Fitzgerald 406,410 

SUtey.  Poster 476 

SUtey.  Oarraad 102 

SUtey.  Garrett 602 

SUte  y.  Gates 406 

SUte  y.  Great  Works  eto.  Co. . .  400 

SUtev.  Groome 409 

SUtey.Hanulton 861,362 

SUtey.  Harp 476 

SUte  y.  Hartford 713 

SUtey.  Hayen 411 

SUte  y.  HeathertoQ. . .  .406,  409,  410 

SUte  y.  Higdon 405,  406 

SUtey.  Homey 752 

SUtey.  Inffold 508 

SUtey.  Johnson 495 

SUte  y.  Kingsley. 405^410,411 

SUtey.  Lazarie 629 

SUtey.Lewis 406 

SUte  y.  Mclntire 64 

Stetey.MoGinnis 102 

SUtey.  MoGlynn 498 

SUtey.MUUun 101 


Digitized  by 


Google 


CSAlBi  CiTSD. 


siiteT.  iioofl^ m;6fisi;6e2 

Stole  ▼.Moffrii  and  SmkK.B..  894 

StatoT.  Muxphy 780 

State  T.  Patintor 410 

State  T.  Pepper 644 

Statev.  Pitte 281 

State  V.Polk 761 

Statev.  Prizer 407 

State  V.  Sandiuky 748^  761,  762 

Stetev.  Shean 408^407,410 

SUtev.  Shepard 780 

Statev.  Smith 410 

State  V.  Staten. 84 

State  V.  Stogdell 408 

Stetev.  Sutherland 408,407 

Stete  V.  T^mmena 408,  410 

Stete  V.  Tipton 61 

Stetev.  Vermont Oent.  a.  a....  804 

State  V.  Wayman 760 

Stetev.  Weds 407,408,410 

Stetev.  Whit 602 

Stete  V.  Williams 64,  101,  691 

Stete  V.  Wooderd 891 

State  V.  Woodfin 60^61 

Stetev.  Wylie 765 

Steel  V.  DaviaConnly 427 

Stephens  v.  Qraham 462 

Stephensv.  niinoisBLF.  LGo...  297 

Stephens  V.  Mnir 699 

Stephens  v.  People 293 

Stetson  V.  Kempton 426 

Stevens  V.  Gaffe 326 

Stevens  v.  HoUingsworth. . .  .278^  280 
Stevens  v.  Inhabitanteol  Bonfocd  684 

Stevens  V.  Irwin 483 

Stevens  V.  Oswego &&R.  B....  680 

Stevenson  V.  OTSTeal 390 

Stevenson  V.  Payne 632 

Stevenson  v.  Sherwood 627 

Stevenson  V.  Stevenson 169 

Steward  V.  RnmbaU 746 

Stewart  V.  Hamilton 216 

Stewart  V.  Mackey 239 

Stimpson  v.  Reynolds 634 

Stinehoose  V.  State 411 

Stinson  v.  City  of  Qaidiner 197 

St.  Joseph  etc  R.  R.  Co.  V.  Bn- 

chanan  Oa 64 

St.  Lonis,  Alton,    and   (Shioago 

R.  R.  Co.  V.  Dalby 284 

Stockdale  V.  Conowav 672 

Stockdalev.  Hansard 60 

Stookton  V.  Frey 602 

Stokes  V.  SaltonstaU 720 

Stone  V.  DiokinsoQ 738 

Stonehoose  V.  Evelyn 689 

Stoutenboxig^  v.  Moore 214 

Stowv.  Kimball 2^1,246 

Stratton  V.  Farwell 621 

Btraughan  V.  Fairohild 366 

Straus  V.  Eagle  Ins.  Co. 428 

Streeter  V.  Streeter 237 

Strong  V.  Barnes 482 


StowlT.. 

Stowlv.  Ludl^gteB 818 

StonnpT.  Hisoiy. •••••••••••••••  668 

Stoxdhrantv.KidMI 898 

StoxgisT.Fij 800 

Stnrtevant  ▼.  lilMflj 481 

Stnyveaant  V.  Hall 768 

StuyveMnt  ▼.  Bona 768 

Sublette  V.  Tinney 161 

SuooesaionofCottonham 274 

Suckley  v.  Rotchford 627 

Sullivan  v.  Hendrickson 279 

SuUivan  v.  Philadelplda  &  R.  & 

R. 781 

Summers  v.  Dickinson 78 

Sumner  V.  Dorcheeter '192 

Supervisors  v.  Bates. 480 

Supervisors  V.  Bruns 433 

Supervisors   of    Uroar  Oa»   v. 

Hubbard 293 

Surplice  v.  Famsworth 237 

Sutter  V.  San  Franoisoo 87 

Swamscott  Machine  Co.  V.  Parry.  678 

Swann  V.Brown 682 

Swan  V.  Stephens 276 

Sweeny  v.  Old  Cdkny  and  New* 

port  R.  B. 668^869,861.682 

Swift  V.  Pierce. 621 

Swift  V.Wiley 697 

Syracuse  City  Bank  t.  lUlman..  782 

Tainter  V.  dark 210^214 

TWtv.Lathbury 217 

Talcott  V.    Township    d    Pino 

Grove 706 

Talley  v.  Thompson 466 

Tarrant  V.  Webb 639 

Taylor,  Succession  of 616^  617 

Taylor  V.  Board  of  Health 194 

Taylor  V.  Boulware 848^467 

Taylor  v.  Briggs 446 

Taylor  V.  Carpenter 172 

Tkylor  V.  Denmg 689 

Taylor  V.  Fickas 627 

Taylor  V.  Hargous 249 

Taylor  V.  Mares , 769 

Taylor  V.  Nashville  B.B. 609 

Taylorv.  Porter 63 

Taylor  V.  Bhyne S78;S77»281 

Taylor  V.  Buahinff 721 

Taylorv.  Town <3Mosiioa 197 

Taylor  V.  Wilson 670 

TazeweU  v.  Sanndm. .  .747»  748^  749 

Tealv.  Stete 101,602 

Templin  V.  Iowa  Oitj 74 

Tennant  V.  Oray 748 

Terhoven  V.  Kema 771 

Terrill  v.  Auchaner 168^  167 

Terrill  V.  Bankin 610 

Terry  V.  Megerle 79 

Terseyv.  Guy 141 

TerteUing,  In  re 280 

Teutonia  L.  Ins.  Ca  v.  Aaderson.  253 


Digitized  by 


Google 


Oahs  Cmok 


48 


rAGS 

TbiiftoiJ»L.]iM.OowT.lfMl]ar..  253 

Tbw  T.  THntartoii 744^746 

ThMnas  Steunboaft  0(k  t.  Hon* 

8atoiuoR.R. 899 

Thatcher  y.  Phimifly 888 

Thayer  T.  CSMopball 763 

Thayer  t.  St.  Loaia»  Alton,  and 

Terre  Hante  R.  a.  Go. . . .  .894^  400 

TheaUT.NeweU 886 

Thomas  T.  Boston  and  Aro?ideiiee 

R.B.CO. 871 

Thomas  T.  Hesse 661 

Thomas  r.  Perry 874 

Thomason  t.  Ocbnn 611 

Thompson  T.  Aleyander SM2;  248 

Thompson  t.  Amerioan  eto.  Ins. 

Co. 254 

Thompson  t.  Aahton 728 

Thompson  y.  Mylne 618 

Thorington  y.  AUen 413 

Thorp  y.  Fowler 169 

Thozpe  y.  Bntland  eta  R.  R.  Co.  64 
Thurston y. Union Fao. KB. Co.  717 

Tibbits  y.  Perpy 237 

Ticknor  y.  Harris 214 

Ticonic  Bank  y.  Smiley 888,  890 

Tieman  y.  His  Creditors 280 

TiUotson  y.  Millard 249,  278^  465 

Timan  V.Moore 249 

Timber  Cases 184 

Timms  y.  Shannon 773 

Tinsman  y.  Belyidsre  R.  R.  Co..  354^ 

400 
Tippeoanoe  Co.  y.  Lafayette  Co..  706 

Tippeto  y.  Walker 704 

Tipping  y.  Johnson 169 

Todd  y.  Branner 401 

Todd  y.  Old  Colony  etc.  R.  R.  Co.178, 
492;  682^684 

Towle  y.  Larrabee 378 

Townee  y.  Borbin 516 

Town   of  Rochester  y.    Alfrsd 

Bank 293 

Townsend  y.  Jennischer 125 

Toledoeto.R>y.  Beggs 267 

ToledoetaR'yCo.  yTOilyin....  304 

Toledo  etc  R'y  y.  Harmon 267 

Tolen  y.  Tolen 887,  340,  711 

Tomliny.  Hilyard 257,281 

Toomey  y.  London  eto.  R.R...  .  680 

Toorean  y.  Rhea 526 

Torrey  y.  MiUbuy 192 

Tracy  y.  Talmadge 532 

Transfer  Co.  y.  felly 733 

Treadwell  y.  Com*^ 432 

TreadweU  y.  MoKeel 750,752 

Treadwell  y.  Salisbury  M^  Co.  674 

TrebUoock  y.  Wilson 127 

Trenton  Mnt.  L.  &  F.  Ins.  Co.  y. 

Perrine 395 

Treyanion,  In  re 601 

Trotler  y.  Dobbe 279 

Troy  F.  Ins.  Co.  y.  Carpenter. . .  254 


PAoa 

446 

Thisootty.  King 768 

Tmsty.Repoor 169 

Tacker  y.  KennistoQ 278^276 

TnUy  y.  Hailoe 74 

Tanulnsony.  Swinn^* 248,  277 

Tomer  y.  Grand  Ba^da 758 

Tom^y.  Tnm^ 245^  312 

Tnttle  y.  Stront 467,  468 

Twitty  y.  Honssr 826 

Twort  y.  Fisher 169 

l^ldeny.  Hyde 21^211,212 

T^mannns  y.  Williams 80 

Turner  y.  Stoops 636^570 

T^son  y.  Sancbrson. . . .  .761,  752,  754 


Umland  y .  Hdoombe 280 

United  States  y.  Ainold.744»  750,  754 

United  States  y.  Brown 133 

United  States  y.  Cortis 750,  753 

United  States  y.  Hills.  .750^  762;  753, 

754 

United  States  y.  Lane 134 

United  Statssy.  Nelson 134 

United  States  y.RnsseU 509 

United  Stotes  y.  Toder 134 

Union  Ins.  Co.  y.  Grant 253 

Union  Stock  Taxds  eto.  Ca  y. 

Roorke 66^  667 

Unknown  Heirs  of  Langwortby 

y.  Baker 308 

Upchnroh  y.  Upohnrdi 697 

Uphamy.  Prince 890 

Upton  y.  Wells 629 

Uray  y.  Dayenport 467 

UtioaBsaky.Finoh 768 

Valley.  Fleming 246 

Vallette  y.  Mason 866 

Vanderbeck  y.  Hendiy 658;  667 

Vanhome  y.  Dorranoe 65 

Vannete  y.  Grossman 759 

Vannoyy.  Haymore 281 

Vannoy  y.  Martin 740 

Van  Rensselaer  y.  Jewett 750 

Vansanty.  Allmon 763 

VanTayley.  Riner 56S;  563 

Van  Wyck  y.  Alliger ..    92 

Vartie  y.  UnderwM>d 449 

Vassanlt  y.  Austin 107 

Vanghan  y.  Borford 606 

Vanghan  y.  Farmer 211 

Vanghan  y.  Telep»ph 127 

Vanghan  y.  Thompson. 274 

Vanghan.  y.  Vanghui 696 

Verges  y.  Giboney 125 

Vincent  y.  Nantnoket 426 

Violetty.  Patton 537 

Voglery.  Montgomery. 278;  274».276, 

Wadhams  y.  Gay 223 

Waits  y.  Foster 884^390 


Digitized  by 


Google 


44 


Casks  Citxd. 


FAOB 

Walbridgoy.Dftv...... 163 

Walool^  T.  Hairit 760,763 

Walden  T.  Mnrdook 482 

Wales  T.  Bogne 317 

Walkerv.  At 301 

Walker   ▼.   Borton  and   Maine 

R.R. 640 

Walker  t.  Carey 301 

Walker  T.  Morphy 212 

Walker  ▼.  Waficer 321 

Walkley  ▼.  Boetwiok 662 

Wallace  ▼.  Del  Valle 126 

Wallace  V.  Eldridge 126 

Wallace  ▼.  JeweU 454 

Waller  T.  HarriB 232 

Wallinff  ▼.  Einnard 282 

Walmaley  r.  ChildB 141 

Walsh  ▼.  Chicago  etc.  R.  R.  Co.  717 

Walsh  ▼.  Horine 276 

Walsh  V.  Shumway 169 

Walters  T.  Chicago  etc  R.R....  400 

Walter  ▼«  Lcttan. 212,214 

Walters  ▼.  B&redith 744,746 

Walters  T.  People 248^249 

Walton  V.  Drewry 169 

Walton  v.Wray 413 

Wambaogh  V.  Gates. 220 

Wanata,The 762 

Wardv.BueU 761 

Wardv.De^on 210,211 

Warden  ▼.  Adams 766 

Warden  ▼.  Baker 323 

Warden  ▼.  Nielsen 746 

Ware  ▼.  Collins 662 

Warev.Gay 720 

Warev.Street 670 

Warfieldv  LindaU. 138 

Waring  v.  Smyth 762 

Warner  v.  Thurlo.  .749,  761,  763,  764 

Warren  ▼.  Fitchbnrff  R.  R.  .400,  618, 

640,  680,  682;  684,  731,  733 

Warring  ▼.  Williams 640 

Washburn  t.  Nashville  etc  R.  R.  400 

Washburn  r.  People 474 

Washington  County  Ins.  Cc  r. 

Colton 761,762,764 

Waterman  v.  Meigs 644 

Waterman  ▼.  Vose 463 

Water  Power  Co.  v.  MoMnrray.  477 

Watkins  t.  Blatschinski 276 

Watkins  v.  Overby. 279 

Watkinson  y.  Langhton 89 

Watson  y.  Mercer 466 

Waugh  y.  Bussel 636 

Weayer  y.  Fegely 449;  446,  446 

Weaver  y.  Oragg 861,362 

Webby.  Flanders 763 

Webb  y.  Fulchire 632 

Webby.Moon 127 

Webster  y.  Cedar  Rapids  and  St 

PaulR.R.Co 422 

Weeks  y.  Eaton 763 

Weems  y.  MathSsson 639 


ra«B 

Weis  y.  City  of  Madison 6S7 

Welch  y.llido S84.887,S80 

Welles  y.  New  Toric  Cent  R.  R. 

Co 262,263 

WeUman  y.  Wickennaa 609 

Wells,    Faigo^    &   Cc   y.    Van 

Sickle 126^  127 

Wells  y.  Steele 721 

Wells  y.  Thomas 678 

Welsh  y.  Hole 169 

Wdton  y.  Adams 140;  141,  142 

Wesleyy.  State 101,602 

Westbrook  y.  Moore 762 

Westbrook  y.  Robinson 866 

Western  Transp.  Cc  y.  NewlialL266, 

304 

West  River  Bank  y.  Qale 279 

Westy.  State 406 

Wetherbee  v.  Ellison 612 

Wetsy.  Beard 277 

Wharton  v.  Taylor 467 

Wheeler  v.  Snabb 398 

Wheeler  v.  •vuiie 694 

Wheelock  v.  Boston  etc  R.R.CC  682 

Wheelock  v.  freeman 464 

Whelan  y.  Whelan 460 

Wheldale  v.  Partridge 208 

Whirley  v.  Wliiteman 666 

Whitaker  y.  Dyer 127 

Whiteacrey.  Rector 281 

White,  Re 694 

White  v.  Commonwealth 101 

White  v.  Dolliver 634 

White  y.  Givens 274 

White  v.  Iseline 163 

Whitev.  Rowley...: 276 

Whitev.  Scaly 743^761 

White  v.  Todd's  Valley  Water 

Co :.. 74 

White  v.  Vermont  &  Mass.  R.  R. 

Co 429,642 

Whiteford  y.  Commonwealth. .. .  101 
Whitfield  y.  Southeast  R.  R.  Cc  394 

Whiting  v.  Butler 233 

Whiting  y.  Independent  Mutlns. 

Co 610 

Whitmore  v.  Bowman 721 

Whitney  v.  Bartholomew 198 

Whitney  v.  Raffsdale 862 

Whittenton  Muls  v.  Upton 

676,  702,  706 

Whittier  v.  Diets 176 

Wiggins  v.  Chance 278 

W3de  y.  Clarkson 743,746^746 

WUdermuth  y.  Koenig 279 

WUdsv.  Hudson  River  R.R.CC  680 

WUeyv.  Moor 641 

Wilkerson  y.  Mayfidd 134 

Wilkes  V.  Ferris 204 

Wilkinson  v.  Johnson 886 

Williams  v.  Carter 210 

Williams  y.  Cmtcher 644 

Williams  v.  Otey 210,216 


Digitized  by 


Google 


Cases  Citxd. 


45 


WUUami  V.  Sifford 645 

Wflliams  t.  Town  of  Roberti. . .  293 

Williams  v.  WiUaoo. 760 

I^^iams  T.  Toang 273 

Williamaoii's  Omo SI 

WiUiamMm  ▼.  Smith 464 

Willi8t<»i  ▼.  Schmidt 281 

WiUsoQ  T.  aeaveUnd 170 

Wilson  v.filsok 389 

Wilson  y.  Boersm 177 

Wilson  T.  City  of  Charlattown. .  640 
682,684 

Wilson  y.  ^pgleston 740 

l^lson  y.  Hamilton 720 

Wilson  y.  Hendoraon 464 

Wilson  y.  Kimball 763 

Wilson  y.  Madison 273 

Wilson  y.  MoLerman 134 

Wilson  y.  P^ton 466 

Wilson  y.  Bnssell 760 

Wilson  y.  ShnlJdn 722 

Wilson  y.  State.405»  406^  408»  410, 411 

Wilson  y.  Troap 763 

Wimberly  y.  Hurst 223 

Windham  Bank  y.  Norton 486 

Winslow  and  Cannon y.  Stokes..  611 
Winston  y.  Jones.  .209,  21Q,  211,  212, 

216 
Winston  y.  President  eta  Frank- 
lin Academy 616 

Winter  y.  Jones 627 

Wi't7  y.  Morrison 607 

WistfousinCR.  Co.  y.  Taylor  Oo.  862 

Wis«mian  y.  Ma^ 768 

Witherspoony.  Farmers' Bank..  608 

Witmerl  Appeal 773 

Witty.  Ames 169 

Witticky.  Traon 64 

Wofihrd  y.  Gaines 466 

Wolf  y.  Trochelman 169 

WoU  y.  Van  Meter 449 

Woody.  Chambers 274,607 

Woody.  Cdyin 413 

Wood  y.  Inhabitants  of  I^ynn. . .  426 

Wood  y.  Jackson 818 

Wood  y.  State.406^  407,  408»  409,  411 

Woody.  White 216 

Woodin  y.  People 776 


TAQM 

Woodlie  y.  Towlet | 466 

Woodward  y.Laar 176,204 

Wooley  y.  Constant 641 

Worcester  y.  Western  R.  B. 700 

Workman  y.  Onthrie 138 

Wormley  y.  District  Township. .  441 

Wright  y .  Atkyns 02 

Wri^ty.  Boston  eta  R.  R..667,  682 

Wright  y.  Ditsler 280 

Wright  y.  Howell 413 

Wnghty.  HL  etaTeLCa 400 

Wright  y.  Lattin 236,237 

Wright  y.  Straub 280,  281 

Wright  y.  WUcox 621 

Wrigley  y.  Sykes 216 

Wyatty.  State 780 

Wyckoff  y.  Queen's  Co.  P.  Ca721,  722 

Wyman  y.  Robinson. .  .740,  760,  762; 

763,764 

Tatesy.  Sqwres 399 

Yoakleyy.  Hawley 168 

York  and  Maryland  line  R.  R.  y. 

Winans 700 

York,  Newcastle,  and  Berwick 

R'y  Co.  y.  Crisp 266 

Young,  Rz  parte 674 

Youngy.Cole ^86 

Young  y.  Commonwealth 602 

Youngy.  Graff. 449 

Young  y.  Harris 230 

Youngy.  Haryey 667 

Youngy.  Lorain 221 

Youngy.  Moroan 270 

Young  y.  Pea<£y 321 

Youngy.  Rathbooe 222,223 

Young  y.  Smith 41S 

Youngy.  United  States 609 

Young  y.  Whittenhall 164 

Zabriskiey.CleyelandetaR.R.  430; 

706 

Zabriskiey.  State 407,409,410 

Zemp  y.  Wilmington  eta  R.  R. 

Ca 492 

Zimmer  y.  PMilmr 280 

Zoebischy.T^beU 66%  669 

Zottman  y.  San  r 


Digitized  by 


Google 


Digitized  by 


Google 


AMERICAN  DECISIONS. 

vol*   T.XXXVII 


Digitized  by 


Google 


Digitized  by 


Google 


CASE 

Df  THX 

SUPREME    COUBT 

AT.ARAMA, 


Easton  V.  State. 

l<9  Al«ABAMA,  6SL] 
JUDGMERT    fOB    CklKTBMPT    IS  VALID  WITHOUT  ANT    RmITAL  of    the  iMta 

which  oonstitute  the  contempt.  It  is  proper  for  the  court  to  eo  state  the 
facts,  as  if  as  stated  they  do  not  amoont  to  contempt,  the  prisoner  may 
be  discharged,  bnt  their  statement  is  not  necessary  to  the  validity  of  the 
judgment. 
Apfbal  does  not  Lib  vbok  Jttdombnt  of  Coubt  Iicposino  Finb  iob 
contbmpt. 

Appeal  from  a  judgment  adjudging  plaintiff  guilty  of  con- 
tempt The  judgment  in  form  ordered  that  a  fine  of  fifty  dol- 
lars be  entered  against  W.  C.  Easton  for  contempt,  and  that 
the  state  recover  from  the  said  Easton  the  said  sum.  The 
judgment  is  assigned  as  error. 

Easton^  pro  se 

Baldwin^  attomey'generalj  contra* 

By  Court,  Stone,  J.  The  power  to  punish  oontempts  by  fine 
and  imprisonment  is  incident  to  all  courts  of  justice;  and 
without  such  power  the  administration  of  the  law  would  be  in 
continual  danger  of  being  thwarted  by  the  lawless.  This 
power  seems  to  be  as  ancient  as  courts  themselves:  See  4  Bla. 
Com.  288. 

It  is  also  settled  by  an  unbroken  chain  of  autliorities,  that 
when  the  contempt  is  committed  in  the  face  of  the  court,  *^the 
offender  may  be  instantly  apprehended  and  imprisoned,  at 
the  discretion  of  the  judges,  without  any  further  proof  or 

AM.  DEC  Vol.  LXXXVn-4  m 


Digitized  by 


Google 


50  Easton  v.  State.  [Alabama, 

examination:  4  Bla.  Com.  286;  1  Tidd'a  Practice,  479;  Bou- 
vier's  Bac.  Abr.  633. 

Another  principle  seems  to  be  equally  well  settled;  to  wit: 
that  a  judgment  or  sentence  for  contempt  is  valid  without  any 
recital  of  the  conduct  or  facts  which  constitute  the  contempt: 
See  Ex  parte  tSimmonSj  5  Ired.  149;  State  v.  Woodfin,  9  Id. 
199;  TA>rd  Mayor's  Case,  3  Wils.  188,  204. 

In  the  case  of  Ex  parte  Simmons^  supra.  Chief  Justice 
RuflBn,  delivering  the  opinion  of  the  court,  said:  "It  does  not 
seem  to  us  at  present  that  this  order  can  be  impeached.  It 
was,  indeed,  suggested  that  it  might,  because  it  does  not  sufiS- 
ciently  set  out  the  facts  on  which  the  contempt  arose;  and  it 
was  supposed  that  an  order  is  void  in  which  a  case  of  con- 
tempt is  not  made  out  by  a  statement  of  proper  facts  and  find- 
ing of  the  contempt  by  the  court  upon  those  facts.  But  we  do 
not  hold  such  to  be  the  law.  The  question  has  often  arisen 
in  England,  and  recently  it  has  undergone  in  that  country 
very  elaborate,  anxious,  and  learned  discussion,  both  in  Par- 
liament and  in  the  courts,  and  it  is  now  given  up  that  the 
facts  constituting  the  alleged  contempt  need  not  be  stated.  If, 
indeed,  they  be  stated  and  be  insufficient, — that  is,  are  such  as 
manifestly  cannot  amount  to  a  contempt, — it  seems  properly 
agreed  that  it  must  be  disregarded,  and  the  party  discharged 
from  an  unlawful  imprisonment,  as  in  BusheWs  Casey  Vaughau, 
135,  where  he  was  committed  'for  giving  a  verdict  against  full 
and  clear  evidence.'  Therefore  it  befits  every  court  which 
has  a  proper  tenderness  for  the  rights  of  the  citizen,  and  a  due 
respect  to  its  own  character,  to  state  the  facts  explicitly,  not 
suppressing  those  on  which  the  person  might  be  entitled  to  bo 
discharged,  more  than  it  would  insert  others  which  did  not 
exist  for  the  sake  of  justifying  the  commitment.  A  court 
which  knows  its  duty,  and  is  not  conscious  of  violating  it,  will 
over  be  desirous  of  putting  upon  the  record,  or  in  its  process, 
the  truth  of  the  case,  especially  as  thereby  a  higher  court  may 
be  able  to  enlarge  a  citizen  illegally  committed  or  fined.  But 
if  the  commitment  or  fine  be  in  a  general  form  for  contempt, 
all  other  courts  are  bound  by  it,  and  the  party  can  only  free 
hin^self  by  [pjurging  the  contempt  before  the  court  that  has 
adjudged  it."  See  also  Burdett  v.  Abbott^  14  East,  1;  S.  C,  5 
Dow,  199;  Case  of  Hobhouse,  3  Bam.  &  Aid.  420;  Stockdale  v 
Hansard,  9  Ad.  &  E.  1. 

We  approve  what  is  here  said  by  Chief  Justice  Ruffin;  and 
while  we  think  the  practice  of  inserting  in  the  judgment  the 
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facts  which  constitute  the  contempt  wonld  be  far  more  satis- 
factory, we  do  not  think  such  insertion  necessary  to  the  valid- 
ity of  the  judgment.  Neither  do  we  think  our  statute  (Code, 
sec.  561)  has  modified  the  rule  above  discussed. 

We  have  said  thus  much  to  show  that  the  present  appellant 
is  without  remedy  in  any  court  or  in  any  form.  If  the  judg- 
ment entry  showed  error  on  its  face,  possibly  it  would  furnish 
ground  for  a  certiorari;  or,  if  the  party  has  been  illegally  im- 
prisoned, for  a  habeas  corpus.  It  furnishes  no  ground  for  ap- 
peal: See  State  v.TFood/in,  5  Ired.  199;  Ex  parte  SimmonSj  5  Id. 
149;  Ex  parU  MaHin,  5  Yerg.  456;  SiaU  v.  Tipton,  1  BIack£ 
166. 

Appeal  dismissed. 

Law  of  Covtbmpts  n  Doodbskd  at  Lmom  in  WUUammiCM  Obm^  S7  Am. 
Dec.  374,  and  note.  In  the  note  to  Ex  parte  Oraee^  79  Id.  529,  it  is  nid  tha* 
irben  the  facts  plainly  show  that  the  alleged  contempt  was  not  one  in  reality, 
the  prisoner  may  be  discharged  on  habeas  eorpui.  For  farther  discnariim  of 
the  law  of  contempti^  see  Jte  parte  Adams,  69  Id.  234;  Neeir.  Siate^SOlSL 
209;  Albm^BmiY.S€kBrmeHiom,»Jd.66h'adi 
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Bison  v.  Fabb. 

[24  Abkahsai,  m.] 

IjMiBLAnoK  IB  EznouA  OF  SovEBXiGV  PowsB,  and  the  kgiabtoTO  is  so* 
premo  and  uncontrollable,  except  in  the  particnlan  in  which  its  power  ia 
reetrioted  by  the  constitntion. 

OONSTITUTIOV  IS  SUPHXHB  LaW  OF  LaHB,  18  OF  BiNDIXrO  FOBGB  AHD  ObU- 

GATiON  UPOK  All  departmenta  of  the  government^  fixes  their  powers, 
and  limits  the  bounds  within  which  they  most  act.  It  is  fixed,  perma- 
nent, nncontrollable,  and  transcendant  in  its  nature  and  operation,  and 
can  be  changed  or  revoked  only  by  the  power  that  made  it,  — the  people. 

Aor  OF  Leoiblatubx  must  not  Infringb  upon  either  the  constitution  of  the 
United  States  or  upon  that  of  the  state,  and  if  it  does  so  it  is  absolutely 
void. 

Judicial  Dspabtkbnt  is  Fbopib  Power  to  Dsolabb  CoirsTiTunoNALiTT 
OF  Law,  and  every  act  of  the  legislature  contrary  to  the  true  intent  and 
meaning  of  the  constitution  wiU  be  declared  nuU  and  void. 

Where  Constitution  Provides  QuALmcAnoNs  of  Electors,  Additional 
Ones  cannot  be  Reqxtired  by  act  of  l^iielature,  and  no  person  possess- 
ing the  constitutional  qualifications  can  be  deprived  of  the  exercise  of  the 
elective  franchise  by  mere  legislative  enactment  while  the  constitution 
remains  unaltered. 

Where  Constitution  Provides  Qualifications  of  Elboiors,  an  act  of  the 
legislature  requiring  the  voter  to  take  an  oath  to  support  the  constitution 
of  the  United  States  and  of  the  state  does  not  restrict  the  right  to  vote 
as  conferred  by  the  constitution,  nor  add  to  the  qualifications  therein  ce- 
quired,  and  is  not  unconstitutional. 

Where  Constitution  Provides  Qualifigation  of  Voters,  an  act  of  the 
legislature  requiring  one  who  seeks  to  vote  to  first  take  oath  that  he  has 
not  borne  arms  against  the  United  States  or  the  state,  or  aided  the  so- 
called  confederate  authorities,  since.a  certain  date,  is  unconstitutional,  as 
such  act  is  equivalent  to  a  provision  that  no  one  who  has  so  borne  arms 
«hall  vote,  and  so  adds  additional  qualifications;  and  again,  such  provis- 
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icn  is  pnsitiTe,  ani*  by  luch  oath  the  person  is  found  gnOty  and  punished 
by  being  denied  the  right  to  rote,  withoat  due  process  of  law. 

Pabdoh  of  Prjesidxnt  07  United  States  Relieves  Recifient  from  All 
DmABnJTT  OB  RssPONSiBiLnT  on  acconnt  of  the  commission  of  the 
oflbnse  for  which  he  was  pardoned.  This  principle  applied  to  the  Pn^i- 
denfs  proclamation  of  pardon  and  anmesty  of  May  29,  1865. 

Dux  PBOOxas  OF  Law.  — The  rights,  liberties,  or  privil^es  of  citizens  cannot 
be  taken  away  or  abridged  by  act  of  the  legislatore,  or  in  any  way  except 
by  due  process  of  law,  that  is,  by  means  of  law  in  its  regnlar  conrse  of 
administraticni  through  courts  of  justice. 

PtXA  Bab  in  Pabt  is  Bad  fob  Whole,  where  Plea  is  Bntibf 

Thk  opinion  states  the  case. 
Newtony  for  the  plaintiffs. 

Clarhj  WUUamMj  and  Martin^  and  EngUah  and  WUBhirty  for 
the  defendant. 

By  Court,  Yonlet,  C.  J.  This  was  an  action  on  the  case, 
brought  by  the  defendant  in  error  against  the  plaintiffs  in  error 
in  the  Pulaski  circuit  court,  at  the  September  term,  A.  D. 
1865. 

The  declaration  alleges  that  John  W.  Rison,  Richard  Bragg, 
and  Gilbert  Enapp  were,  on  the  ninth  day  of  October,  A.  D. 
1866,  at  the  county  of  Pulaski,  duly  appointed,  qualified,  and 
acting  judges  of  an  election,  held  according  to  law,  at  the 
market-house  precinct,  in  the  city  of  Little  Rock,  in  the  county 
of  Pulaski,  on  the  said  ninth  day  of  October,  A.  D.  1865,  for  a 
member  of  the  tiiirty-ninth  Congress  of  the  United  States,  in 
and  for  the  second  congressional  district  of  Arkansas;  and 
that  after  fhe  polls  had  been  duly  opened  for  the  reception  of 
votes,  Farr,  the  plaintiff  below,  being  a  free  white  male  citizen 
of  the  United  States,  and  a  citizen  of  the  state  of  Arkansas 
more  than  six  months  next  before  said  election,  over  the  age 
of  twenty-one  years,  and  a  resident  of  the  county  of  Pulaski 
aforesaid,  and  having  taken  and  subscribed  the  amnesty  oath 
prescribed  in  and  by  the  proclamation  of  Andrew  Johnson, 
President  of  the  United  States,  bearing  date  the  twenty-ninth 
day  of  May,  A.  D.  1865,  presented  himself  before  the  defend- 
ants below,  while  acting  as  such  judges  of  election  as*  aforesaid, 
and  offered  to  vote  for  Lorenzo  Gibson,  one  of  the  candidates 
for  representative  from  the  second  congressional  district;  but 
that  the  defendants  below  willfully,  and  contrary  to  law,  re- 
fused to  permit  him  to  vote  at  said  election,  whereby  he  was 
illegally  deprived  of  the  exercise  of  the  elective  franchise 
guaranteed  to  him  by  the  constitution  of  the  state  of  Arkansas 
AS  a  citizen  thereof,  and  a  resident  of  said  county  of  Pulaski. 
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The  declaration  was  filed  on  the  eleventh  day  of  October, 
A.  D.  1865,  by  leave  of  the  court  below,  and  on  the  twelfth 
day  of  October  the  defendants  below  entered  their  appearance, 
and  interposed  the  following  plea: — 

"Come  the  said  defendants  by  attorney,  and  defend  the 
wrong  and  injury  when,  etc.,  and  say  actio  norij  because  they 
say  that  when  said  plaintiff  offered  to  vote,  as  in  said  declara- 
tion supposed,  they,  as  such  judges  of  said  election  as  in  said 
declaration  mentioned,  demanded  of  him  that  he  should,  be- 
fore depositing  his  vote,  take  an  oath  in  accordance  with  the 
statute  in  that  behalf  that  he  would  support  the  constitution 
of  the  United  States  and  of  this  state,  and  that  he  had  not 
voluntarily  borne  arms  against  the  United  States  or  this 
state,  nor  aided,  directly  or  indirectly,  the  so-called  confeder- 
ate authorities,  since  the  eighteenth  day  of  April,  A.  D.  1864, 
which  said  oath  the  said  plaintiff  then  and  there  refused  to 
take,  wherefore  said  defendants,  as  such  judges  as  aforesaid, 
did  then  and  there  refuse  to  receive  said  vote  of  the  plaintiff, 
as  they  might  and  as  it  was  their  duty  to  do,  for  the  causes 
aforesaid." 

To  this  plea  the  plaintiff  below  demurred,  and  assigned  for 
cause  of  demurrer  that  the  statute  relied  by  the  defendants 
below,  in  their  plea,  is  in  direct  conflict  with  the  constitution 
of  the  state  of  Arkansas,  and  is  null  and  void,  and  furnishes 
no  legal  excuse  for  refusing  the  vote  of  said  plaintiff  below  at 
said  election. 

The  demurrer,  upon  argument,  was  sustained  by  the  court, 
and  the  plaintiffs  in  error  electing  to  rest  upon  their  plea,  final 
judgment  was  rendered  in  favor  of  the  defendant  in  error 
by  his  consent  by  the  court,  a  jury  having  been  waived,  for 
one  cent  damages  and  cost  of  suit. 

To  reverse  the  judgment  of  the  court  below,  the  plaintiffs 
in  error  have  brought  the  cause  before  this  court  by  writ  of 
error,  and  assign  for  error:  1.  That  the  court  erred  in  sus- 
taining the  demcirrer  to  the  defendant's  plea;  2.  A  general 
assignment  of  error.  Thus  presenting  here  for  adjudication 
the  constitutionality  of  the  sixth  section  of  the  act  of  the  legis- 
lature of  the  state  of  Arkansas,  entitled  "  An  act  to  provide  for 
the  manner  of  holding  elections,"  approved  May  31,  A.  D. 
1864. 

Before  attempting  to  ascertain  whether  the  sixth  section  of 
the  act  above  referred  to  is  in  conflict  with  and  repugnant  to 
the  constitution  of  this  state,  we  will  attempt  to  define  the 
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limitations  which  that  inetrameDt  impoees  upon  the  powers 
of  the  legislative  and  other  branches  of  the  government  of  the 
state  of  Arkansas;  how  far  and  by  what  principles  legislative 
power  is  controlled  under  our  form  of  government. 

Legislation  is  the  exercise  of  sovereign  power,  and  under 
some  forms  of  government  the  power  of  the  legislature  is  su* 
preme  and  uncontrollable,  knows  no  limits,  and  is  subject  to 
no  restrictions.  The  power  and  jurisdiction  of  Parliament, 
says  Sir  Edward  Coke,  are  so  transcendent  and  absolute  that 
they  cannot  be  confined  either  for  causes  or  persons  within 
any  bounds.  In  England,  the  powers  of  Parliament  are  with- 
out limit  and  are  subject  to  no  check;  because,  under  that 
form  of  government,  there  is  no  written  constitution  or  funda- 
mental law  by  which  the  validity  of  a  statute  can  be  tested; 
and  all  that  can  be  said  of  it  is,  that  it  is  an  act  of  Parliament 
and  must  be  obeyed. 

But  such  is  not  the  case  in  America;  for  here,  every  state 
in  the  Union  has  a  written  constitution,  which  defines  to  a 
certainty  what  the  powers  of  each  branch  of  the  government 
are,  and  determines  what  rights  the  people  have  delegated  to 
their  representatives,  and  what  they  have  retained  or  created 
for  themselves  by  their  organic  law. 

Patterson,  J.,  in  Vanhome  v.  Dorrancej  2  Dall.  308,  in  de- 
fining what  a  constitution  is,  says:  "  It  is  the  form  of  govern 
ment  delineated  by  the  mighty  hand  of  the  people,  in 
which  certain  first  principles  of  fundamental  laws  are  estab- 
lished. The  constitution  is  certain  and  fixed;  it  contains  the 
permanent  will  of  the  people,  and  is  the  supreme  law  of  the 
land;  it  is  paramount  to  the  legislature,  and  can  be  revoked 
or  altered  only  by  the  authority  that  made  it.  The  life-giving 
principle  and  the  death-dealing  stroke  must  proceed  from  the 
same  hand.'' 

And  in  defining  what  legislatures  are,  the  same  learned 
judge  says:  "They  are  creatures  of  the  constitution;  they 
owe  their  existence  to  the  constitution;  they  derive  their 
powers  from  the  constitution.  It  is  their  commission,  and 
therefore  all  their  acts  must  be  conformable  to  it,  or  else  they 
will  be  void.  The  constitution  is  the  work  or  will  of  the 
people  themselves  in  their  original,  sovereign,  and  unlimited 
capacity;  law  is  the  work  or  will  of  the  legislature  in  their 
derivative  or  subordinate  capacity.  The  one  is  the  work  of 
the  creator,  the  other  of  the  creature." 

The  constitution  fixes  limits  to  the  exercise  of  legislative 
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authority,  and  prescribes  the  orbit  within  which  it  must  move 
In  short,  the  constitution  is  the  sun  around  which  all  legisla- 
tive, executive,  and  judicial  bodies  must  revolve;  and  that 
whatever  may  be  the  case  in  other  countries,  yet  in  this  there 
can  be  no  doubt  that  every  act  of  the  legislature  repugnant 
to  the  constitution  is  null  and  void. 

The  constitution  of  the  state  of  Arkansas  is,  then,  the  su- 
preme law  of  the  land,  the  commission  or  power  of  attorney 
which  the  people  of  a  state  have  given  to  their  representatives, 
defining  and  limiting  the  bounds  within  which  they  must  act, 
and  fixing  the  power  which  each  department  cf  the  govern- 
ment may  exercise;  and  is  the  supreme  law  of  the  land,  and 
is  fixed,  permanent,  uncontrollable,  and  transcendent  in  its 
nature  and  operation,  and  cannot  be  revoked  or  altered  except 
by  the  power  that  made  it. 

The  constitution  of  this  state  is  of  binding  force  and  obli- 
gation upon  all  departments  of  the  government,  and  assigns 
the  sphere  within  which  each  must  act,  and  establishes  bounds 
beyond  which  neither  can  go.  It  is  the  work  of  the  people, 
speaking  in  their  original  capacity,  and  establishes  the  per- 
manent conditions  of  social  alliance,  and  furnishes  the  test  by 
which  every  act  of  the  legislative,  as  well  as  of  the  executive 
and  judicial,  departments  must  be  tried,  and  to  which  every 
act  done  by  either  must  conform. 

The  constitution  is  the  fortification  within  which  the  people 
have  intrenched  themselves  for  the  preservation  of  their  rights 
and  privileges,  and  every  act  of  the  legislature,  or  other  de- 
partment of  government,  which  infringes  upon  any  right  de- 
clared in  the  constitution,  whether  it  be  inherent  in  the  people 
or  created  by  that  instrument,  is  absolutely  void:  Rector  v. 
State,  6  Ark.  187;  Eason  v.  State,  11  Id.  481;  Marbury  v.  Mad 
ison,  1  Cranch;  8  Kinnie's  Law  Comp.  314,  and  the  numerous 
authorities  there  cited. 

In  the  case  of  H<m9ton  v.  Moore,  5  Wheat  1,  the  court  said: 
''  The  law  with  us  must  conform,  in  the  first  place,  to  the  con- 
stitution of  the  United  States,  and  then  to  the  subordinate 
constitution  of  this  particular  state,  and  if  it  infringes  upon 
the  provisions  of  either,  it  is  so  far  void." 

By  a  course  of  judicial  decisions  reaching  from  the  earliest 
history  of  American  government  to  the  present  day,  without  a 
dissenting  voice,  it  has  been  adjudged  that  courts  of  justice 
have  the  right  and  are  in  duty  bound  to  test  every  law  by  the 
constitution,  as  the  fundamental  and  paramount  law  of  the 
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land,  governing  all  derivative  power  and  the  exercise  thereof. 
The  judicial  department  with  ub  is  the  proper  power,  under 
the  constitution,  to  declare  the  constitutionality  of  a  law,  and 
every  act  of  the  legislature  contrary  to  the  true  intent  and 
meaning  of  the  constitution  will  be  declared  by  the  courts 
null  and  void,  and  of  no  effect  whatever. 

To  contend  that  this  is  not  so  would  be  to  assert  that  the 
legislative  branch  of  the  government  is  supreme  in  its  author- 
ity; that  the  creature  is  mightier  than  the  creator;  that  the 
agent  has  greater  power  than  his  principal,  who  has  commis- 
sioned him  and  sent  him  out  to  transact  business  under  a 
written  authority;  that  one  co-ordinate  and  concurrent  branch 
or  department  of  the  government,  subordinate  to  the  constitu- 
tion, is  absolute  over  the  departments,  and  can  control,  accord- 
ing to  its  will  and  pleasure,  all  others.  It  would  be  to  assign 
Umits  to  legislative  power  by  constitutional  provisions  re- 
straining the  legislative  body  within  certain  bounds,  and  then 
to  declare  that,  although  it  had  passed  beyond  the  limits  as- 
signed to  its  power  and  violated  the  authority  designed  to 
govern  it,  yet  that  its  action  is  valid  and  of  binding  force  and 
obligation  upon  the  other  departments  of  government,  and  has 
the  effect  to  take  away  the  very  rights  from  the  people  which 
they  have  secured  to  themselves  by  constitutional  provisions, — 
a  doctrine  too  monstrous  to  be  for  a  moment  entertained,  and 
in  every  way  disconsonant  to  the  fundamental  principles  and 
theories  upon  which  our  government  is  based,  and  one  which 
in  practice  would  soon  sweep  away  every  vestige  of  the  rights 
of  the  people,  and  reduce  them  to  subjection  to  absolute  power, 
or,  what  would  be  worse,  to  a  state  of  anarchy  and  confusion, 
where  life,  property,  and  every  right  would  be  left  to,  the  mercy 
of  the  legislative  power. 

With  these  principles  before  us,  we  will  proceed  to  deter- 
mine whether  the  act  of  the  legislature  of  the  state  of  Arkan- 
sas, under  which  the  plaintiffs  in  error  justify  their  conduct 
in  refusing  to  permit  the  plaintiff  below  to  vote,  is  a  constitu- 
tional law;  for  if  so,  it  is  valid  and  binding,  and  the  plaintiff 
below  had  no  right  to  vote,  and  was  deprived  of  nothing  which 
belonged  to  him;  but  upon  the  contrary,  if  the  law  relied  upon 
by  the  defendants  below  is  repugnant  to  the  constitution  of 
this  state,  then  it  is  void,  and  can  afford  them  no  justification 
or  excuse  for  what  they  did. 

Section  2  of  article  4  of  the  constitution  of  the  state  of 
Arkansas  provides  that  '^  every  firee  white  male  citizen  of  the 
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United  States  who  shall  have  attained  the  age  of  twenty-one 
years,  and  who  shall  have  been  a  citizen  of  the  state  six 
months  next  preceding  the  election,  shall  be  deemed  a  quali- 
fied elector,  and  be  entitled  to  vote  in  the  county  or  district 
where  he  actually  resides." 

The  plaintiff  below,  by  his  declaration,  avers  that  he  was 
possessed  of  all  the  qualifications  required  by  this  section  of 
the  constitution,  with  the  additional  fact  that  he  had  taken 
and  subscribed  the  oath  prescribed  by  the  proclamation  of  the 
President  of  the  United  States  bearing  date  the  twenty-ninth 
day  of  May  last;  and  the  defendants  below  do  not  traverse  or 
in  any  manner  put  in  issue  the  truth  of  these  allegations,  but 
confess  the  truth  of  them  by  way  of  confession  and  avoidance 
the  sixth  section  of  the  act  of  the  legislature  of  the  state  oi 
Arkansas  above  referred  to,  and  which  is  in  words  as  follows: — 

"  That  each  voter  shall,  before  depositing  his  vote  at  any 
election  in  this  state,  take  an  oath  that  he  will  support  the 
constitution  of  the  United  States  and  of  this  state,  and  that 
he  has  not  voluntarily  borne  arms  against  the  United  States 
or  this  state,  nor  aided,  directly  or  indirectly,  the  so-called 
confederate  authorities,  since  the  eighteenth  day  of  April,  1864; 
said  oath  to  be  administered  by  one  of  the  election  officers; 
and  this  act  to  take  effect  from  and  after  its  passage." 

Section  2  of  article  4  of  the  constitution  fixes  the  qualifica- 
tions and  determines  who  shall  be  deemed  qualified  voters  in 
this  state  in  direct,  positive,  and  affirmative  terms,  and  these 
qualifications  cannot  be  added  to  by  legislative  enactment 

The  convention,  when  it  formed  the  constitution,  after  hav- 
mg  enunciated  the  time-honored  principles  found,  we  believe, 
in  all  American  constitutions,  "  that  all  power  is  inherent  in 
the  people,  and  all  free  governments  instituted  for  their  peace 
and  happiness,"  declare  by  the  section  of  the  constitution 
above  quoted  who  shall  be  deemed  qualified  electors  in  this 
state,  and  have  fixed  all  the  prerequisites  necessary  to  qualify 
a  citizen  to  exercise  the  elective  franchise. 

The  framers  of  the  present  constitution  of  this  state  had  in 
view  and  represented  all  the  people  thereof,  men,  women,  and 
children,  white,  colored,  and  Indians,  and  recognizing,  as  they 
declare  in  the  preamble  of  the  constitution,  the  "  legitimate 
consequences  of  the  existing  rebellion,"  saw  fit  to  provide  that 
every  white  male  citizen  of  the  United  States  over  the  age  of 
twenty-one  years,  and  who  shall  have  been  a  citizen  of  this 
tttate  six  months  next  preceding  the  election,  shall  be  deemed 
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a  qualified  voter  in  the  county  or  district  in  which  he  actually 
resides,  and  no  person  having  these  qualifications  can  be  de* 
prived  of  the  exercise  of  the  elective  franchise  by  mere  legisla- 
tive enactment,  while  the  constitution  remains  unaltered. 
Indeed,  the  right  of  those  having  the  constitutional  qualifica- 
tions to  vote  is  founded  in  the  fundamental  law  of  tiie  land, 
and  cannot  be  legislated  away.  The  right  of  suffrage  in  this 
state,  if  not  an  inherent  is  at  least  a  constitutional  right,  and 
whoever  possesses  the  required  qualification  cannot  be  re- 
strained from  the  exercise  of  that  right  except  by  the  altera- 
tion of  the  constitution;  and  any  law  infringing  upon  that 
right  as  vested  by  the  constitution  is  null  and  void. 

Then  the  inquiry  is,  Has  the  sixth  section  of  the  act  above 
copied  the  effect  to  abridge  the  right  of  suffrage  conferred  by 
the  constitution?  Does  that  law  require  other  and  different 
qualifications  than  those  required  by  the  constitution? — in 
short,  is  the  law  repugnant  to  the  constitution?  The  answer 
to  these  inquiries  will  be  arrived  at  by  an  examination  of  the 
law  in  question. 

The  sixth  section  of  the  act  under  consideration  has  a  two- 
fold operation:  one  prospective  and  the  other  retrospective. 

That  part  of  the  law  which  requires  the  voter,  before  depos* 
iting  his  vote,  to  swear  that  he  will  support  the  constitution 
of  the  United  States  and  of  this  state  is  prospective  in  its 
operation,  and  looks  to  the  future  conduct  of  the  voter,  and  re- 
quires nothing  more  of  him  than  by  law  he  is  bound  to  do. 
This  part  of  the  law  does  not  look  into  his  past  history  or 
scrutinize  his  antecedents.  It  does  not  demand  that  he  shall 
purge  himself  of  treason  against  the  United  States  or  this 
state.  It  does  not  have  the  effect  to  restrict  the  right  to  vote 
as  conferred  by  the  constitution,  nor  does  it  add  to  the  quali- 
fications required  by  the  constitution,  and  is  therefore  free 
from  the  objection  of  unconstitutionality,  and  is,  as  we  con- 
ceive, thus  far  a  valid  law:  Bank  of  Hamilton  v.  Dudley j  2  Pet. 
526;  Clark  v.  EUis,  2  Blackf.  8. 

But  how  is  it  with  the  residue  of  the  oath  required?  That 
part  of  the  law  which  requires  the  voter,  before  depositing  his 
vote,  to  swear  that  he  has  not  voluntarily  borne  arms  against 
the  United  States  or  this  state,  nor  aided  the  so-called  con- 
federate authorities  since  the  eigtheenth  day  of  April,  A.  D. 
1864,  is  retrospective,  and  calls  upon  the  voter  to  purge  him- 
self of  treason  against  both  the  United  States  and  this  state, 
before  he  is  allowed  to  vote;  and  although  this  part  of  the 
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law  is  professedly  enacted  *^  to  provide  the  manner  of  holding 
elections/'  it  is,  in  effect,  nothing  but  a  prohibition  upon  the 
right  to  vote  as  secured  by  the  constitution;  and  is  of  the 
same  import  as  an  affirmative  provision  that  no  person  who 
has  voluntarily  borne  arms  against  the  United  States  or  this 
state,  or  aided  the  so-called  confederate  authorities,  since  the 
eighteenth  day  of  April,  1864,  shall  be  allowed  to  vote  at  any 
election  in  the  state  of  Arkansas.  And  to  admit  that  the 
legislature  may  do  this  would  be  to  declare  that  part  of  the 
constitution  which  defines  the  qualifications  of  a  voter  abso- 
lutely nugatory,  and  would  turn  section  2  of  article  4  of  our 
constitution  into  the  merest  nonsense.  And  clearly,  if  the 
legislature  cannot,  by  direct  legislation,  prohibit  those  who 
possess  the  constitutional  qualification  to  vote  from  exer- 
cising the  elective  franchise,  that  end  cannot  be  accomplished 
by  indirect  legislation.  The  legislature  cannot,  under  color  of 
regulating  the  manner  of  holding  elections,  which  to  some 
extent  that  body  has  a  right  to  do,  impose  such  restrictions 
as  will  have  the  effect  to  take  away  the  right  to  vote  as  se- 
cured by  the  constitution. 

The  legislature  may  compel  a  voter  to  take  an  oath  to  the 
efiect  that  he  possesses  the  qualifications  prescribed  by  the 
constitution;  and  may  fix  the  time  of  holding  elections,  and 
the  manner  of  making  returns,  etc.;  for  those  things  are 
within  the  constitutional  powers  of  the  legislature. 

And  again,  it  is  to  be  observed  that  that  part  of  the  law 
which  requires  the  voter  to  swear  that  he  has  not  borne  arms 
against  the  United  States  or  this  state,  or  aided  the  so-called 
confederate  authorities,  is  punitive  in  its  operation.  It  is  at- 
tempted by  this  provision  to  ascertain  whether  the  voter  has 
ofiended  within  the  meaning  of  the  act;  and  if  by  the  search- 
ing operation  of  the  oath  prescribed  he  is  found  guilty,  the 
penalty  annexed  is  the  loss  of  the  right  to  vote,  and  that,  too, 
by  a  process  entirely  unknown  to  our  constitution  and  laws. 
3o  much  of  the  oath  as  relates  to  bearing  arms  against  the 
United  States  and  aiding  the  so-called  confederate  authorities 
refers  directly  to  ofienses  against  the  government  of  the  United 
States,  and  as  such  are  not  within  the  powers  and  jurisdic- 
Jon  of  this  state  to  punish  even  by  due  process  of  law;  and 
much  less  can  the  legislature,  by  mere  legislation,  punish  such 
ofienses,  and  as  a  penalty  take  away  the.  right  of  suffrage  from 
a  qualified  voter  of  this  state.  These  are  crimes  against  the 
United  States,  and  can  only  be  punished  or  forgiven  by  that 
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government,  and  are  not  cognizable  befiire  any  authority  or 
tribunal  of  a  state.  And  the  chief  magistrate  of  the  United 
States,  acting  upon  this  principle,  by  his  proclamation  of  the 
29th  of  May  last,  in  conformity  with  the  authority  conferred 
upon  him  by  the  constitution  of  the  United  States,  and  the 
act  of  Congress  made  in  pursuance  thereof,  has  most  graciously 
extended  pardon  and  amnesty  to  a  large  majority  of  the  citi- 
zens of  this  state  who  had  engaged  in  the  late  rebellion,  de- 
claring that  all  persons  not  excepted  by  said  proclamation 
from  the  benefits  thereof,  who  would  take  and  subscribe  a  cer- 
tain oath  thereby  prescribed,  should  receive  fall  amnesty  and 
pardon. 

Within  the  provisions  of  which  proclamation  the  plaintiff 
below  has  brought  himself  by  the  averments  contained  in  his 
declaration.  Hence,  whatever  might  otherwise  have  been  the 
effect  of  his  having  borne  arms  against  the  United  States,  or 
of  his  having  aided  the  so-called  confederate  authorities,  he 
has  now  been  fully  pardoned  and  forgiven,  and  is  no  longer 
-amenable  to  any  authority  for  his  acts  in  that  behalf;  and  to 
deprive  him  of  his  right  to  vote  on  account  of  his  partici- 
pancy  in  the  war  against  the  United  States  would  be  to  punish 
him  for  a  crime  of  which  he  has  been  pardoned;  or  in  other 
language,  to  inflict  a  penalty  where  there  is  no  legal  guilt. 

But  if  he  had  not  taken  the  amnesty  oath,  still,  his  having 
borne  arms  against  the  United  States  would  not,  as  we  will 
hereafter  show,  have  worked  a  forfeiture  of  his  right  to  vote 
until  he  had  been  convicted  thereof  by  due  process  of  law. 

Then  as  to  that  part  of  the  law  that  requires  the  voter  to 
take  an  oath  that  he  has  not  borne  arms  against  this  state 
since  the  eighteenth  day  of  April,  A.  D.  1864. 

To  bear  arms  against  the  state  of  Arkansas,  in  the  sense  of 
the  law  under  consideration,  is  to  levy  war  against  the  state, 
and  is  treason,  and  as  such  is  indictable,  and  upon  due  con- 
viction thereof  the  offender,  by  the  law  of  this  state,  is  punish- 
able with  death,  and  it  that  case  there  would  be  an  end  of  his 
voting.  But  the  offender  cannot  be  convicted  by  an  act  of  the 
legislature.  That  body  by  the  mere  exercise  of  legislative 
authority  cannot  declare  a  forfeiture.  The  legislature  cannot 
enact,  apply,  and  execute  a  law.  The  same  department,  under 
our  form  of  government,  cannot  act  as  legislator,  judge,  and 
executioner.  Such  a  course  would  be  in  open  and  palpable 
violation  of  section  2,  article  3,  of  the  constitution  of  the  state 
of  Arkansas,  which  ordains  that  no  person  or  collection  of 
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persons  being  of  the  one  department  of  the  government  shaU 
exercise  any  power  belonging  to  either  of  the  other  depart- 
ments, except  in  the  instances  hereinafter  expressly  directed 
or  permitted;  and  the  exception  herein  contained  refers  to  trials 
by  impeachment. 

How,  then,  can  a  right  or  privilege  be  forfeited  under  our 
farm  of  government? 

The  constitution  of  the  state  of  Arkansas  answers  this  in- 
terrogatory. Sections  10  and  14  of  the  bill  of  rights  put  the 
question  forever  at  rest  The  tenth  section  of  the  bill  of  rights 
declares  that  "no  man  shall  be  taken  or  imprisoned,  or  dis- 
seised of  his  freehold  liabilities  or  privileges,  or  outlawed  or 
exiled,  or  in  any  manner  destroyed  or  deprived  of  his  life, 
liberty,  or  property,  but  by  the  judgment  of  his  peers  or  the 
law  of  the  land."  And  the  fourteenth  section  of  the  bill  of 
rights  provides  that  "no  man  shall  be  put  to  answer  any 
criminal  charge  but  by  presentment,  indictment,  or  impeach- 
ment, except  as  hereinafter  provided";  which  exception  refers 
to  petty  offenses  made  cognisable  before  justices  of  the  peace^ 

The  tenth  section  of  our  bill  of  rights  is  taken,  with  slight 
variations,  from  Magna  Charta,  and  is  found  in  substance  in 
all  American  constitutions,  and  its  meaning  is  well  settled, 
both  in  this  country  and  in  England,  by  numerous  adjudica- 
tions. Chancellor  Kent  says:  "It  may  be  received  as  a  propo- 
sition universally  understood  and  acknowledged  throughout 
this  country,  that  no  person  can  be  taken  or  imprisoned,  or 
disseised  of  his  freehold  or  estate,  or  exiled  or  condemned,  or 
deprived  of  his  life,  liberty,  or  property,  unless  by  the  law  of 
the  land  or  the  judgment  of  his  peers.  The  wc^s  ^*by  the 
law  of  the  land,"  as  used  originally  in  Magna  Charta  in  refer- 
ence to  this  subject,  are  understood  to  mean  due  process  of 
law,  that  is,  by  indictment  or  presentment  of  good  and  lawful 
men;  and  this,  says  Lord  Coke,  is  the  true  sense  and  exposi- 
tion of  those  words.  The  better  and  larger  definition  of  due 
process  of  law  is,  that  it  means  law  in  its  regular  course  of 
administration  through  courts  of  justice":  1  Kent's  Com.  612: 
2  Id.  13;  3  Story's  Const  264,  661;  Co.  Inst.  45-50. 

And  Mr.  Justice  Bronson,  commenting  upon  the  provision 
in  the  constitution  of  the  state  of  New  York,  which  provide 
that  "no  member  of  this  state  shall  be  disfranchised,  or  de- 
prived of  any  of  the  rights  or  privileges  secured  to  any  citixen 
thereof,  unless  by  the  law  of  the  land  or  the  judgment  of  hii 
peers,"  says:  "The  words,  'by  the  law  of  the  land«'  as  here 
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usedy  do  not  mean  a  statute  passed  for  the  purpose  of  working 
the  wrong.  That  construction  would  render  the  restriction  in 
the  constitution  absolutely  nugatory,  and  turn  this  part  of  the 
constitution  into  merest  nonsense.  The  people  would  be  made 
to  say  to  the  two  houses,  You  shall  be  vested  with  the  legisla- 
tive  power  of  the  state,  but  no  one  shall  be  disfranchised,  or 
deprived  of  any  of  the  rights  or  privileges  of  a  citizen,  unless 
you  form  a  statute  for  that  purpose;  or  in  other  words,  you 
shall  not  do  wrong,  unless  you  choose  to  do  it":  Taylor  y. 
Porter,  4  Hill,  145  [40  Am.  Dec.  274]. 

From  these  and  many  other  authorities  that  might  be  cited, 
it  is  plain  that  no  one  can  be  deprived  of  his  rights  or  privi- 
leges unless  the  matter  be  adjudged  against  him  by  due  course 
of  common  law. 

Then  it  is  clear  that  although  treason  is  the  highest  crime 
known  to  the  laws  of  this  state,  the  mere  commission  of  that 
offense  will  not  in  itself  work  a  forfeiture  of  the  rights  or  privi- 
leges of  the  offender;  but  before  he  can  be  deprived  of  all  or 
either  of  them,  he  must  be  convicted  by  due  process  of  law. 
From  this  view  of  the  case  it  is  evident  that  that  part  of  the 
sixth  section  of  the  act  of  the  legislature  of  the  state  of  Ar- 
kansas, entitled  ^'An  act  to  provide  for  the  manner  of  holding 
elections,"  approved  May  31,  1864,  which  requires  the  voter, 
before  depositing  his  vote,  to  swear  that  he  has  not  voluntarily 
borne  arms  against  the  United  States  or  this  state,  nor  aided 
the  so-called  confederate  authorities,  since  the  eighteenth  day 
of  April,  1864,  is  repugnant  to  and  in  open  conflict  with  the 
constitution,  and  in  every  point  of  view  is  an  intrenchment 
upon  the  rights  secured  by  the  fundamental  law  of  this  state, 
and  is  therefore  absolutely  null  and  void.  The  constitution 
having  fixed  the  qualification  of  an  elector  in  this  state,  those 
possessing  the  qualifications  required  can  no  more  be  deprived 
of  the  rights  to  vote  by  legislative  enactment  than  they  can  be 
deprived  of  the  right  to  trial  by  jury,  or  the  right  to  worship 
God  according  to  the  dictates  of  their  own  consciences. 

Part  of  the  law  under  which  the  plaintiffs  in  error  justify 
being  void  for  unconstitutionality,  and  their  plea  being  entire, 
and  bad  for  part,  is  bad  for  the  whole  (1  Ch.  PL  146),  and  can 
afford  them  no  justification  or  excuse  for  refusing  to  accept  the 
vote  of  the  defendant  in  error  at  said  election. 

Finding  no  error  in  the  proceedings  or  judgment  of  the  court 
below,  the  judgment  of  that  oourt  must  be  and  is  hei^by  mf- 
fimuMl. 
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LsOISLATaBBS  ZV   AMlBWTATf  StATB    HATB    SlKB    UvUlCinD  POWXE  M 

the  British  FiriianMnt^  except  wlieie  thej  are  reetrained  by  written  oonsti* 
totioni:  Thorpe  ▼.  HuUcmi  etc  B»  R,  Co,,  92  Am.  Deo.  625,  and  note.  Hie 
power  of  the  l^giaUtore  to  enact  lawa  is  reetricted  or  limited  only  where  so 
czprecaly  pnmded  by  the  coostitiitioii:  People  ▼.  Befimmrt  76  Id.  621. 

JiTDIOIAL    BsPASnCXFT  OF  OoVBUmElIT   HAS    POWXB  TO  PXOLABX  AOIS 

OF  LioiSLATUBX  VoiD  ac  nncoostitotionaly  bnt  this  power  ehoold  be  exer- 
cised with  care  and  dronoispeotica:  Bamfiier  ▼.  Ndmn,  02  Am.  Dec  694; 
Samio  ▼.  SiaU,  63  Id.  487;  Denkam  ▼.  ffoiemcm,  71  Id.  108;  Ma^or  etc  qfBal" 
timore  ▼.  State,  74  Id.  572,  and  notes. 

Dim  Pbocxss  of  Law.  — Meaning,  effect,  and  i^lication  of  this  ccnsti- 
tntional  guaranty:  See  Pareone  ▼.  BvmeU,  88  Am.  Dec  728;  and  ^niet  ▼. 
PoH  Hwrtm  etc  Co,,  83  Id.  731,  and  the  notes  to  these  cases. 

Plea  Which  is  Bad  nr  Pabt  is  Bad  m  Toro:  Ferrall  ▼.  Bradford,  50 
Am.  Dec  293,  note;  see  slso  Wittkk  t.  Tram,  62  Id.  778. 

Pa&dons.  — For  a  foil  disenssion  of  the  law  of  pardons,  see  the  note  to 
State  T.  Melntire,  59  Am.  Dec  572. 

COMSTITOTIOMAL    QUALITIOATIOir    OF  V0TKB8    OAVIIOT    BB    ADDBD    TO    BT 

LioisLATnRX.  — It  is  well  settled  thi^  where  the  oonstitntion  specifies  the 
qualifications  necessary  to  the  exercise  of  the  eleotiTe  franchise,  and  pro- 
Tides  who  shall  have  the  right  to  vote,  the  legislature  has  the  right  to 
prescribe  necessary  and  proper  roles  for  the  orderly  exercise  of  the  right  re- 
solting  from  these  qnalifications.  This  permissible  legislation  indndes  the 
registry  laws  and  laws  regulating  the  place,  mode,  or  manner  of  holding  eleo- 
tions.  Bat  the  legislators  of  a  state  cannot  add  to  the  qnalifications  of  an 
elector  as  prescribed  by  the  state  oonstitntion.  Where  the  oonstitotion  pre* 
scribes  the  qnalifications  of  Toters,  whoeTcr  has  the  same  has  a  constitotional 
right  to  vote,  and  of  this  right  he  cannot  be  deprived  by  legislatire  enact- 
ment. An  act  of  the  legislatore  which  deprires  a  person  of  the  right  to 
Tote,  althoogh  he  has  erery  qoalification  which  the  o<mstitotion  makes  neces- 
sary, cannot  be  sostained:  McCrary  on  Elections,  sec  5;  MeCqffertif  ▼. 
0%ier,  59  Pa.  St  109;  Brightl/s  Electioii  Gases,  44;  People  r,  Camday,  73 
N.  C.  198;  State  r.  Adams,  2  Stew.  231-239;  St.  Joseph  etc.  B,  B.  Co.  r.  Bu- 
chanan Co.,  39  Mc  485;  State  v.  WiiUame,  5  Wis.  308;  StaU  ▼.  Baher,  38 
Id.  71;  Monroe  ▼.  ColUne,  17  Ohio  St.  665;  State  ▼.  Staten,  6  Cold.  243;  Da- 
vies  V.  McKedy,  5  Not.  369;  Clayton  r.  Harris,  7  Id.  64;  Qtdnn  r.  State,  35 
Ind.  485.  ''The  doctrine  that  the  legislatore  cannot  add  to  the  constito- 
tional qoalifications  of  voters  is  foonded  open  the  well-settled  role  of  con- 
stroction  that  when  the  oonstitotion  specifies  the  circomstances  nnder  which 
a  right  may  be  exercised  or  a  penalty  imposed,  the  specification  is  an  implied 
prohibition  against  l^gislatiTe  interference  to  add  to  the  condition  or  to  ex- 
tend the  penalty  to  other  cases ":  McGrary  on  Elections,  sec  72;  Cooley's 
Const.  lim.  78. 

While  the  legislatore  has  the  power  to  regolate  the  exercise  of  the  electiye 
franchise  goaranteed  by  the  oonstitntion,  care  most  be  taken  that  by  snch 
regolations  unnecessary  impediments  are  not  thrown  in  the  way  of  the  voter. 
In  the  langoage  of  the  Ohio  sopreme  coort:  **  What  the  legisli^ore  cannot  do 
directly,  it  cannot  do  by  implication.  If  it  has  no  power  expressly  to  deny 
or  take  away  the  right,  it  has  none  to  define  it  away,  or  unreasonably  to 
abridge  or  impede  its  enjoyment  by  laws  professing  to  be  merely  remedial. 
The  power  of  the  legislature  in  such  cases  is  limited  to  laws  regolaiing  the 
enjoyment  of  the  righ^  by  facilitating  its  lawfol  exerdse^  and  by  preventing 
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its  abase  All  reasonable  latitude  should  be  allowed  to  the  legislature  in  the 
exercise  of  this  power  of  r^ulation,  and  every  reasonable  intendment  in 
favor  of  the  constitutionality  of  laws  enacted  for  that  purpose  should  be  made 
by  the  courts-  Such  laws  are  not  to  be  held  unoonstitutional  unless  clearly 
so,  and  if  they  will  at  all  bear  a  construction  which  makes  them  consistent 
with  the  constitution,  they  are  to  receive  that  construction,  and  so  to  be  up- 
held. The  true  line  between  laws  which  take  away  or  abridge  the  right  of 
8u£&age,  and  those  which  may  lawfully  be  enacted  to  regulate  its  exercise,  is 
laid  down  by  the  supreme  court  of  Massachusetts  in  Capen  v.  Foster,  12  Pick. 
4SS.  It  was  there  held  substantially  that  laws  of  the  latter  description  must 
be  reasonable,  uniform,  and  impartial,  and  must  be  calculated  to  facilitate 
and  secure,  rather  than  to  subvert  or  impede,  the  exercise  of  the  right  to 
vote":  Monroe  v.  Collins,  17  Ohio  St  665,  686. 

In  this  case,  the  court  accordingly  held  an  act  which  provided  that  clerks 
and  judges  of  elections  should  not  be  held  liable  for  rejecting  the  votes  of  per- 
sons having  a  visible  admixture  of  African  blood  to  be  unconstitutional.  In 
its  spirit  and  scope  it  was  calculated  to  impede,  and  in  great  measure  to  de- 
feat, the  right  of  such  persons  to  vote,  as  it  required  an  unreasonable  burden 
of  proof,  and  raised  an  implied  limitation  to  the  kind  and  amount  of  evidence 
required  by  the  voter. 

Another  act,  which  the  Nevada  supreme  court  held  unconstitutional,  pro- 
vided that  no  person  should  be  entitled  to  have  his  name  registered  —  and 
consequently  to  vote  —  until  he  had  taken  an  oath  that  he  had  not  after  attain- 
ing the  age  of  eighteen  years  borne  arms  against  the  government.  The  consti- 
tution provided  that  no  such  person  should  vote  unless  an  amnesty  had  been 
granted  him.  In  McCaffcriy  v.  Ouyer,  59  Pa.  St.  109,  an  act  of  the  legislature 
prohibiting  deserters  from  tiie  United  States  army  from  voting  was  held  un- 
constitutional, as  it  was  a  restriction  which  the  constitution  did  not  sanction. 
Cities  and  towns,  like  counties  and  townships,  are  parts  and  parceb  of  the 
state  government,  and  the  qualifications  of  voters  therein  are  the  same  as 
voters  generally.  Consequently,  an  act  of  the  legislature  incorporating  a 
town,  which  provides  for  additional  qualifications,  is  to  that  extent  unconsti- 
tutional: People  V.  Canaday,  73  N.  C.  198.  Where  the  constitution  requires 
that  a  person  shall  have  a  residence  in  the  township  where  he  offers  to  vote, 
without  prescribing  any  period  of  reaidenoey  an  act  of  the  legislature  requir- 
ing a  residence  of  twenty  days  is  unconatitational;  Quinn  v.  SiaU^  35  lad. 
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[27  Caufobnia,  22S.] 
ifTRB!!  EVIDINOB  IS    OOSflUOTINO,   NsW  TRIAL  WILL  VOT  BB   ObASTTED  m 

the  ground  that  the  findings  are  without  evidence  to  rapport  them. 

IroQXBNT  Co!r7i88XD  BT  INSOLVENT  DEBTOR  in  favoT  of  a  cToditor,  without 
his  request  or  knowledge,  and  entered  np  at  the  instanoe  of  the  debtor 
alone,  and  upon  which  execution  is  levied  cm  the  latter's  property,  to  en- 
able  such  creditor  to  obtain  priority  over  other  creditors,  is  null  and  void 
as  to  subsequent  attaching  creditors. 

icTDOMBNT  Based  UPON  CoNVBSSiON  in  favor  of  a  creditor,  but  without  his 
knowledge  or  request,  and  entered  up  at  the  instance  of  the  debtor  alone, 
does  not  bar  the  creditor's  right  of  action  for  the  same  debt,  nor  estop 
tlie  debtor  from  denying  any  and  all  hctB  set  out  in  such  confession. 

Judgment  wnuour  Parties,  however  perfect  in  form,  is  not  attended  with 
any  of  the  consequences  of  a  judgment,  and  is  void. 

JiTDGMENT  Confessed  by  Debtor  in  favor  of  a  creditor,  without  his  request 
or  knowledge,  may  be  thereafter  ratified,  and  may  become  binding  as  be- 
tween the  parties  by  the  creditor's  claiming  under  and  attempting  to 
enforce  it.  As  between  the  parties  it  will  be  good  from  date  of  entry, 
but  the  ratification  can  neither  overreach  nor  in  any  manner  affect  rights 
acquired  prior  to  it  and  while  the  judgment  was  one  only  in  name. 

Judgment  Confessed  bt  Debtor  in  favor  of  a  creditor,  without  his  request 
or  knowledge,  is  void  when  confessed  on  a  note  given  for  more  than  is 
due  tlie  creditor,  and  for  the  purpose  of  defrauding  other  creditiMs. 

Where  Jcdgment  is  Confessed  bt  Debtor  in  favor  of  a  creditor  on  a 
note  which  is  misdescribed  in  such  judgment  and  in  the  statement  upon 
which  it  is  rendere<l,  it  is  jr>rima  yocEe  fraudulent,  and  tne  burden  of  re- 
butting such  presumption  is  on  the  party  claiming  under  the  judgment 

Party  is  Estopped  by  his  Answer  from  showing  the  averments  therein  con- 
tained to  be  untrue. 

Confession  of  Judgment  by  Debtor  merges  no  claims  of  the  creditor  escept 
iiucb  as  are  included  in  it  by  some  form  of  direct  statement. 
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Wbsn  Jctdomxnt  ComrBSSBD  bt  Debtor  in  favor  of  his  creditor  is  soogbt  to 
be  set  aside  as  fraudulent,  the  creditor  cannot,  in  support  of  the  judg- 
ment, prove  a  claim  which  the  statement  upon  which  the  judgment  was 
confessed  not  only  does  not  include,  but  which  it  excludes  by  necessary 
intendment.  He  may,  however,  if  he  keeps  within  the  limits  of  the 
terms  used,  prove  all  matters  explanatory  of  the  source  of  indebtedness. 

Ksw  Trial  will  mot  bb  Granted  because  the  court  examined  account-books 
as  evidence  after  the  case  was  submitted,  if  such  irregularity  is  not  stated 
in  the  record  as  one  of  the  grounds  upon  which  the  motioQ  for  a  new  trial 
would  be  made. 

The  opinion  states  the  facts. 

Winans^  for  the  appellants. 

Hartleyj  for  the  respondents. 

By  Court,  Shapter,  J.  On  the  second  day  of  October,  1861, 
a  judgment  for  twenty-four  thousand  dollars  was  entered  in 
the  district  court  of  the  sixth  judicial  district  in  favor  of 
C.  H.  Burton  against  Burton  and  McCarty,  defendants  herein, 
upon  the  following  statement,  duly  entiUed  and  sworn  to  by 
them:  — 

"  We  hereby  confess  judgment  in  favor  of  Charles  H.  Bur- 
ton, plaintiff  above  named,  for  the  sum  of  twenty-four  thou- 
sand ($24,000)  dollars,  and  authorize  the  entry  of  judgment 
against  us  therefor,  with  costs. 

''  This  confession  of  judgment  is  for  a  debt  now  justly  due 
from  us  to  plaintiff,  arising  upon  the  following  facts:  Since 
the  3'ear  1852  up  to  the  present  time,  plaintiff,  Charles  H. 
Burton,  has  been  a  resident  of  San  Francisco,  and  has  during 
such  time  acted  as  our  agent,  i.  e.,  agent  of  firm  of  Burton  and 
McCarty,  of  the  city  of  Sacramento,  of  which  we,  John  Burton 
and  E.  McCarty,  are  the  members.  That,  as  such  agent,  the 
plaintiff  has,  from  time  to  time  during  the  period  aforesaid, 
made  advances  of  money  upon  our  account,  and  rendered  ser- 
vices unto  us;  that  upon  the  31st  of  May,  1861,  plaintiff  and 
ourselves  accounted  together  and  made  a  balance  sheet  of  our 
transactions  to  that  day;  that  thereupon  we  were  found  in- 
debted unto  plaintiff  in  the  sum  of  twenty-seven  thousand 
dollars;  that  thereupon  we  gave  our  obligation  unto  plaintiff 
to  pay  unto  him  said  sum,  with  interest  at  the  rate  of  one  and 
one  half  per  cent  per  month;  that  upon  said  note  there  hag 
been  paid  the  sum  of  three  thousand  five  hundred  dollars. 

"J.  E.  Burton, 
"Edward  McCarty." 
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The  said  Burton  and  McCarty,  on  the  same  day,  made  a 
farther  confession  in  favor  of  defendant  Spillman  for  ten  thou- 
sand dollars,  in  which  the  facts  out  of  which  the  indebtedness 
arose  are  set  forth  as  follows:  — 

'*  This  confession  of  judgment  is  for  a  debt  now  justly  due 
from  us  to  plaintiff,  arising  out  of  the  following  facts:  The 
plaintiff  has.  between  the  years  1852  to  1857,  and  from  thence 
until  the  present  time,  with  exception  of  some  four  months 
during  the  year  1857,  been  in  our  (Burton  and  McCarty's) 
employ  as  salesman,  at  our  place  of  business.  During  such 
period  we  have  become,  from  time  to  time,  indebted  unto  him 
for  his  services,  and  during  such  time  he  has  been  in  the 
habit  of  investing  with  us  such  moneys  as  he  accumulated,  to 
be  used  by  us  in  our  business.  Upon  investigating  his  account 
with  us  we  find  the  sum  of  ten  thousand  dollars  to  be  justly 
due  him  from  us." 

This  action  is  brought  for  the  purpose  of  setting  aside  these 
judgments,  on  the  ground  that  they  are,  respectively,  fraudu- 
lent and  void  as  to  the  plaintiffs,  creditors  of  Burton  and  Mc- 
Carty. 

As  to  the  judgment  in  favor  of  C.  H.  Burton,  the  complaint 
charges  that  at  the  date  of  the  confession  the  indebtedness  of 
Burton  and  McCarty  to  C.  H.  Burton  did  not  exceed  two  thou- 
sand dollars  at  the  most;  that  the  confession  was  made  with- 
out his  knowledge,  consent,  or  solicitation;  and  that  no  person 
was  duly  authorized  to  accept  or  receive  the  same  in  his  name 
or  for  his  benefit;  that  the  same  was  made  by  Burton  and 
McCarty  on  their  own  motion,  and  was  filed  by  them  or  by 
their  procurement;  that  they  took  out  execution  and  caused 
the  same  to  be  levied  on  their  property;  and  that  the  said 
C.  H.  Burton,  who  resided  in  San  Francisco,  knew  nothing  of 
these  proceedings  until  the  day  after  the  levy,  when  he,  being 
well  aware  of  their  fraudulent  character,  justified  them,  and 
has  ever  since  continued  to  justify  and  claim  under  them  as 
bona  fide. 

As  to  the  judgment  of  Spillman,  the  complaint  alleges  that 
Burton  and  McCarty  owed  him  but  a  few  hundred  dollars,  in- 
stead of  ten  thousand.  That  Spillman  has  taken  out  execu- 
tion on  said  judgment  and  caused  it  to  be  levied,  and  tliat 
Burton  and  McCarty  are  insolvent. 

All  the  principal  allegations  were  denied.  The  trial  was 
by  the  court,  who  found  for  the  plaintiffs,  and  judgment  was 
thereupon  duly  entered  upon  the  findings. 
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The  defendants  moved  for  a  new  trial,  on  the  ground  of 
insufficiency  of  the  evidence  to  justify  the  decision,  and  that 
it  is  against  law;  and  upon  the  further  ground,  so  far  as 
Spillman  is  concerned,  of  newly  discovered  evidence.  The 
notice  also  refers  to  errors  of  law  occurring  at  the  trial,  and 
excepted  to  by  the  party,  as  a  ground  upon  which  the  motion 
would  be  rested;  but  there  is  no  specification  in  the  record, 
nor  does  the  brief  filed  for  the  appellant  refer  to  any  errors 
falling  within  the  general  description. 

The  motion  for  new  trial  was  overruled,  and  the  appeal  is 
ftom  the  order. 

The  court  finds,  generally,  that  both  judgments  are  fraudu- 
lent, as  alleged,  and  then  proceeds  to  find  specifically  a  series 
of  CEkcts,  some  of  which  are  ultimate  in  their  character,  and 
others  secondary  merely,  raising  presumptions  more  or  less 
cogent  as  to  the  truth  of  the  allegations  of  fraud.  Passing 
the  general  finding,  that  both  judgments  were  fraudulent  as  to 
the  creditors  of  Burton  and  McCarty,  the  counsel  of  the  appel- 
lants advances  two  propositions:  1.  That  all  the  facts,  both 
final  and  secondary,  bearing  upon  the  question  of  fraud,  were 
found  by  the  court  upon  insufficient  testimony;  and  2.  That 
the  ultimate  facts  found  by  the  court  are,  as  matter  of  law, 
insufficient  to  support  the  judgment. 

1.  We  have  examined  the  testimony  contained  in  the  volu- 
minous record  filed  in  this  action  with  patient  attention;  and 
have  furthermore  availed  ourselves  of  the  thorough  and  ex- 
haustive discussion  of  counsel  upon  the  weight  of  the  evidence 
and  the  conclusions  properly  to  be  drawn  from  it,  and  we  are 
satisfied  not  only  that  the  case  is  one  where  the  evidence  is  in 
conflict,  but  one  in  which  the  court  below  did  not  so  far  mis- 
take the  relative  weight  of  the  opposing  proofs  as  to  justify  us 
in  going  behind  the  special  findings.  The  position  of  the  coun- 
sel for  the  appellants,  that  many  of  the  special  findings  are 
without  evidence  to  support  them,  is  not  borne  out  by  the  rec- 
ord. Where  the  findings  are  not  sustained  by  direct  evidence 
in  opposition  to  the  positive  testimony  of  the  parties  to  the  re- 
spective judgments,  they  are  sustained  by  the  admissions  or 
counter-statements  in  the  answers,  or  by  the  evidence  of  cir- 
cumstances; and  under  the  settled  practice  of  this  court,  we 
cannot  review  the  case  upon  the  testimony. 

2.  The  only  question  remaining  to  be  considered,  aside  from 
that  made  upon  the  evidence  alleged  to  be  newly  discovered, 
and  a  question  of  ''  irregularity,"  is  as  to  whether  all  or  any  ol 
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the  final  fietcts,  specially  found,  support  the  judgments  as  ma^ 
ter  of  law. 

1.  As  to  the  judgment  in  favor  of  C.  H.  Burton. 

It  is  found  that  Burton  and  McCarty  were  insolvent  at  the 
date  of  the  judgment;  that  C.  H.  Burton  resided  in  San 
Francisco,  and  was  there  the  day  the  judgment  was  confessed; 
that  the  "confession  was  given  and  caused  to  be  entered  up  by 
Burton  and  McCarty^  of  their  own  motion";  that  "no  one  was 
authorized  by  said  C.  H.  Burton  to  receive  said  confession  of 
judgment  for  him  or  to  act  as  his  agent  in  that  respect";  that 
"he  did  not  know  said  confession  had  been  made  until  the 
day  following  its  entry  and  after  the  levy  of  execution  issued 
thereon,  after  the  levy  of  plaintifis'  attachment;  and  that  the 
giving  of  said  confession  was  a  voluntary  act  on  the  part  of 
said  Burton  and  McCarty  to  enable  said  Charles  H.  Burton  to 
obtain  priority  over  all  the  creditors  of  said  Burton  and  Mc- 
Carty, including  the  plaintiffs;  and  that  said  Burton  and 
McCarty  directed  and  caused  the  execution  on  said  confession 
to  be  levied  on  their  property  immediately  after  its  issuance"; 
and  that  "the  goods- so  levied  upon  were  all  the  visible  property 
of  said  Burton  and  McCarty."  In  addition  to  these  findings, 
the  complaint  alleges  that  at  the  date  of  the  confession,  Bur- 
ton and  McCarty  were  "apprehensive  that  the  claims  of  these 
plaintiffs  and  others,  their  bona  fide  creditors,  would  be  pre- 
sented to  them  for  payment,  and  if  not  paid,  that  attachments 
would  be  issued  against  them  and  their  property";  and  that 
"the  confession  was  made  for  the  purpose  of  giving  a  prior  lien 
to  C.  H.  Burton."  The  truth  of  these  averments  is  not  denied 
in  the  answers,  and  is  assilmed  throughout  in  the  argument  oi 
counsel.  The  question  is,  What  is  the  legal  effect  of  these 
facts  upon  the  rights  of  the  parties? 

It  was  held  in  Ryan  v.  Daly^  6  Cal.  238,  on  a  state  of  facts 
like  the  above  in  every  substantial  particular,  that  the  judg- 
ment was  void  as  to  the  subsequent  attaching  creditor.  There 
can  be  no  doubt  as  to  the  right  of  a  debtor  in  insolvent  cir- 
cumstances to  pay  or  secure  a  part  of  his  creditors  to  the 
prejudice  of  the  balance,  nor  is  it  doubted  that  security  may 
be  given  effectually  by  confessions  of  judgment  in  favor  of 
the  creditors  intended  to  be  preferred.  The  real  question  is. 
When  does  a  judgment  based  upon  a  confession  made  with- 
out any  request  on  the  part  of  the  creditor  and  without  hia 
knowledge,  and  entered  up  at  the  instance  of  the  debtor  alone, 
become  a  judgment  as  between  the  parties  to  it? — that  is, 
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when  does  it  take  effect  in  fact  "as  a  final  determination  of  the 
rights  of  the  parties  in  the  proceedings"?  Practice  Act,  sec.  144. 
It  is  clear  that  a  judgment  in  the  case  supposed  would  have 
no  effect  at  the  date  of  its  entry.  So  far  as  the  creditor  is  con- 
cerned, he  would  not  be  bound  to  accept  the  judgment  as  the 
measure  of  his  rights.  It  would  not  bar  an  action  brought 
by  him  on  the  same  gravamen^  nor  would  it  even  estop  the 
party  by  whom  the  confession  was  made  from  denying  any  or 
aU  the  facts  set  forth  in  it.  A  judgment  without  parties,  or  a 
judgment,  however  perfect  in  form,  which  is  attended  with  none 
of  the  consequences  of  a  judgment,  can  be  a  judgment  only 
by  pretension.  It  may  be  admitted,  where  a  debtor  confesses 
judgment  without  the  request  or  knowledge  of  his  creditor, 
and  the  creditor  thereafter  ratifies  it  by  claiming  under  it 
and  attempting  to  enforce  it,  that  the  record  will  become  bind- 
ing as  between  the  parties  to  it, — by  force  of  the  ratification; 
and  that  by  relation  the  judgment  as  to  them  would  be  con- 
sidered as  good  from  the  date  of  its  entry.  But  such  ratification 
can  neither  override  nor  in  any  manner  affect  rights  acquired 
prior  to  the  ratification  and  while  the  judgment  was  one  only 
in  name.  To  hold  otherwise  would  be  to  go  counter  to  all 
analogy,  and  would  be  subversive  of  authority  which  it  is  now 
too  late  to  question.  The  case  of  Bayley  v.  Bryant^  24  Pick. 
198,  cited  for  the  appellants,  is  not  opposed  to  the  views  which 
we  have  presented;  for  the  decision  in  that  case  was  put  upon 
the  ground,  first,  that  the  first  attachment  suit  was  brought 
in  effect  by  the  direction  of  the  creditor;  or  that  failing,  then 
upon  the  ground  that  both  the  suit  and  the  attachment  were 
ratified  by  the  creditor  before  the  second  attachment  was 
made. 

2.  The  court  further  found  that  the  actual  indebtedness  of 
Burton  and  McCarty  to  C.  H.  Burton,  at  the  time  when  the 
note  mentioned  in  the  confession  was  executed,  was  $9,803.73 
less  than  the  amount  for  which  the  note  was  given,  and  that 
said  excess  was  included  in  the  note  for  the  purpose  of  de- 
frauding creditors.  These  facts  being  given,  the  judgment  is 
unquestionably  void:  McKenty  v.  Gladmn,  10  Cal.  227;  Scale$ 
V.  Scoii^  13  Id.  76.  There  is  little  or  no  positive  evidence  to 
supporf  the  finding  upon  which  the  conclusion  proceeds,  but 
the  circumstantial  evidence  in  favor  of  its  correctness  is  en- 
titled to  the  gravest  consideration. 

3.  But  further:  the  note  is  misdescribed  in  the  judgment  and 
in  the  statement  on  which  the  judgment  is  founded.    The  note 
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was  for  $27,545.81,  at  two  per  cent  per  month  interest;  and  it 
is  described  as  a  note  for  $27,000  at  one  and  one  half  per  cent 
interest,  and  the  facts  out  of  which  the  indebtedness  arose  are 
not  set  forth  in  the  statement  with  proper  precision.  By  reason 
of  these  defects,  and  on  the  authority  of  Richards  v.  McMUlariy 
6  Cal.  419  [65  Am.  Dec.  52],  Cordier  v.  Schloss,  12  Cal.  143, 
and  Cordier  v.  Schhss,  18  Id.  576,  the  court  held  that  the 
judgment  was  prtTna/acie  fraudulent,  and  that  the  burden  of 
rebutting  the  presumption  was  upon  the  party  claiming  under 
the  judgment.  Now,  the  confession  states  that  the  indebted- 
ness for  which  the  note  was  given  was  for  "  services  and  ad- 
vances," and  it  behooved  the  creditor  to  prove  that  af  the  date 
of  the  note  Burton  and  McCarty  were  indebted  to  him  for 
"  services  and  advances  "  in  the  sum  of  $27,545.81.  But  the 
defendant  (C.  H.  Burton)  was  estopped  by  his  answer  from 
proving  the  proposition,  —  for  he  had  averred  therein  that  the 
amount  for  which  the  note  was  given  was  not  due  him  for 
"  services  and  advances,"  but  for  services  and  ailvances  and 
interest  thereon  ($9,419.04),  at  the  rate  of  two  per  cent  per 
month,  under  a  special  agreement  to  that  effect.  The  defend- 
ant, however,  was  allowed  to  go  into  proof  of  the  interest  item, 
and  the  court  has  found  that  as  to  $2,102.44  parcel  thereof, 
the  interest  was  cast  upon  the  amount  due  for  service,  and  in 
the  absence  of  any  contract,  either  written  or  verbal;  and  it 
may  be  added  that  the  defendant,  in  his  answer,  in  stating  the 
contract  for  interest,  limits  the  interest  to  "  advances."  Our 
purpose,  however,  is  not  to  make  any  use  here  of  the  finding 
of  the  court  on  the  question  of  interest. 

For  the  purposes  of  the  argument,  at  this  point  it  may  be 
assumed  that  the  finding  was  a  false  finding,  and  that  the 
$9,419.04  was  lawfully  due  as  interest  on  the  principal  claims 
at  the  time  the  note  was  executed;  and  that  Burton  and  Mc- 
Carty had  reference  to  that  item  in  settling  in  their  own 
minds  the  amount  of  the  judgment  to  be  confessed.  Still, 
these  facts  cannot  be  considered  in  the  defendants'  favor,  for 
the  reason  that  they  contradict  the  terms  of  the  confession, 
and  demonstrate  a  fraud,  consisting  at  once  in  a  suppression 
of  the  truth  and  in  a  suggestion  of  what  was  manifestly  false. 
In  stating  that  Burton  and  McCarty  were  indebted  to  C.  H. 
Burton  in  the  sum  of  twenty-seven  thousand  dollars  for  "  ser- 
vices and  advances,"  a  "  suggestion  "  was  made,  which  all  the 
answers  show  to  have  been  false,  for  they  all  aver  that  when 
the  note  was  given  there  was  only  $18,126.77  due  on  the 
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grounds  named  in  the  statement;  and  though  $27,545.81  may 
have  been  due  at  the  giving  of  the  note,  still,  by  the  answers, 
there  was  a  suppression  of  the  truth  also;  for  the  confession, 
by  the  hypothesis,  disclosed  less  than  two  thirds  of  the  true 
basis  of  the  indebtedness;  thereby  putting  C.  H.  Burton  in  a 
position  to  bring  an  action  for  the  non-performance  of  the  in- 
terest contract  alleged,  unembarrassed  by  the  judgment.  A 
judgment  by  confession  merges  no  claim  of  the  creditor,  ex- 
cept such  as  are  included  in  it  by  some  form  of  direct  state- 
ment; and  interest  is  neither  a  "service"  nor  "advance." 
The  cases  of  Richards  v.  McMiUan,  6  Cal.  419  [65  Am.  Dec. 
521],  and  Cordier  v.  Schioss,  12  Id.  143,  S.  C,  18  Id.  576, 
have  no  bearing  upon  the  point  which  we  are  now  considering. 
In  each  of  those  cases  the  statement  was  defective,  because  it 
was  too  general,  and  the  judgments  were  held  to  be  fraudu- 
lent prima  facie  for  that  reason;  and  it  was  further  considered 
that  the  fsirtj  might  supply  the  omitted  details  by  testimony 
to  be  produced  at  the  trial.  The  point  adjudged  is,  that  par- 
ticular facts  lying  within  the  scope  of  the  general  terms  used 
in  a  confession  may  be  brought  forward  by  averment.  If 
the  confession  states  a  "  promissory  note "  (implying  a  con- 
sideration), or  "  services  "  or  "  advances,"  or  both,  as  the  source 
or  ground  of  indebtedness,  the  creditor,  always  keeping  within 
the  limits  of  the  terms  used,  may  prove  all  matters  explana- 
tory. Beyond  this  he  cannot  go.  To  allow  him  to  go  further, 
and  prove  a  claim  which  the  statement  not  only  does  not  in- 
clude, but  excludes  by  necessary  intendment,  would  be  to 
allow  him  to  prove  his  judgment  to  be  "  virtuous,"  Richards 
V.  McMiUan,  6  Cal.  421  [65  Am.  Dec.  521],  by  proving  it  to 
be  false;  and  to  this  solecism  we  may  add,  that  such  license 
of  proof  would  violate  every  rule  of  evidence  applicable  to  the 
question,  and  invite  a  perpetration  of  the  very  frauds  against 
which  the  statute  was  intended  to  guard. 

2.  As  to  the  judgment  confessed  in  favor  of  Spillman. 

For  reasons  kindred  to  those  already  stated,  we  cannot  set 
aside  the  findings  of  the  court  in  their  bearings  upon  this 
judgment  on  the  ground  that  they  are  not  supported  by  the 
the  evidence.  It  is  true,  there  was  no  lack  of  positive  testi- 
mony in  favor  of  its  integrity,  but  the  court  below  evidently 
more  than  doubted  its  truth  in  view  of  the  logic  of  the  events 
proved.  As  to  the  legal  efifects  of  the  facts  found  there  can 
be  no  question. 

It  is  urged  that  the  court  examined  the  acrount  of  Spillmai: 
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in  the  books  of  Burton  and  McCarty  after  the  case  was  sub- 
mitted, the  books  not  having  been  given  in  evidence.  Were 
this  imputation  true  as  fact,  no  advantage  could  be  taken  of 
it  on  this  appeal,  however  Spillman  may  have  been  prejudiced 
by  it,  and  for  the  reason  that  the  "irregularity"  (Practice  Act, 
sec.  193)  is  hot  stated  in  the  record  as  one  of  the  grounds 
upon  which  the  motion  for  a  new  trial  would  be  made.  But 
it  is  established,  both  by  the  statement  and  by  a  special  cer- 
tificate of  the  judge,  that  the  books  were  in  evidence  in  fact; 
and  as  to  the  newly  discovered  evidence,  the  affidavits  dis- 
close nothing  new  except  the  mistake  of  defendants'  counsai 
in  supi)Osing  the  books  were  not  put  in  evidence  at  the  trial. 

Sawyer,  J.,  expressed  no  opinion. 

WmsRB  EvmsMCB  is  Ck>NnjorzNo,  Ksw  Trial  will  kot  bb  Graktbd 
on  the  groand  that  the  verdict  is  against  evidence:  TempSn  t.  Iowa  CUy,  Sl 
Am.  Dec  455,  and  note  456;  Keam  v.  Connovcm,  82  Id.  738,  and  note  747; 
fn/tabUarUa  qf  Beadfield  v.  Shaver,  79  Id.  592;  WhUe  v.  TocUTs  Valley  Water 
Co.,  C8  Id.  33a 

JuDOMEKT  BT  CONFESSION  IS  Biin>iNO  tipon  parties  thereto,  though  en- 
tered upon  a  defective  statement:  Bryan  v.  Miller,  75  Am.  Dec  107. 

Statement  for  Jmx^MSNT  upon  Confession  setting  forth  a  note  as  the 
indebtedness  is  insufficient  to  support  the  judgment  as  against  subsequent 
judgment  creditors,  when:  Dunham  v.  Walterman,  72  Am.  Dec  406,  and  note 
415;  Bryan  v.  MUUr,  75  Id.  107,  and  note. 

Judgment  bt  Confession,  when  and  how  may  be  attacked  by  creditors*. 
Dunliam  v.  Waterman,  72  Am.  Dec  406;  Meeker  v.  Harris,  79  Id.  215,  note 
218;  Nicftola  v.  Kribs,  76  Id.  294.  Voluntary  confession  of  judgment  on  a 
note  executed  and  delivered  by  a  debtor  to  his  creditor  for  a  pum  greater  than 
U  due,  for  the  purpose  of  defrauding  creditors,  is  fraudulent  and  void  as  to 
them:  Tully  v.  Harloe,  35  CaL  308,  citing  the  principal  case. 

Judgment  Confessed  bt  Debtor  in  favor  of  a  creditor,  upon  a  statement 
not  fully  sotting  forth  the  facts  as  to  the  source  of  indebtedness,  is  fnima 
/nde  fraudulent  as  to  other  creditors,  but  may  be  supported  by  evidence 
showing  the*  transaction  to  have  been  bonajide,  and  that  the  judgment  was 
rendered  upon  an  indebtedness  in  fact  due.  Such  judgment  cannot  be  at- 
tacked collaterally,  and  is  valid  until  vacated  by  a  direct  proceeding:  Lee  v. 
Fijfj,  37  Cal.  336,  citing  the  principal  case  So  where,  the  statement  upon 
which  the  judgment  is  confessed  is  substantially  defective  in  omitting  te 
show  the  consideration  of  a  note,  the  source  of  indebtedness.  This  raises 
a  presumption  that  such  judgment  is  void  as  to  other  creditors.  This  pro* 
sumption  may  be  rebutted  by  proving  the  essential  facts  omitted  from  the 
statement,  but  the  facts  shown  must  be  consiBtentwith  and  in  support  of  the 
facts  alleged  in  the  statement:  Pond  v.  Davenport,  44  Id.  487,  aUo  citing 
the  principal  < 
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Hall  v.   Auburn  Turnpike  Company. 

r27  Caufobnia  256.] 

OffiuuKS  OF  Corporation  have  No  Power  to  authorize  the  ezecutioii  ot  m 
note  M  surety  for  another  in  respect  to  a  matter  having  no  relation  to 
the  corporate  business;  and  a  party  receiving  such  note  with  notice  can- 
not recover  on  it. 

QniCERs  OF  Ck>RPORAnoN  HAVE  No  Power  to  make  or  ratify  a  note  given 
by  one  of  their  number  to  secure  bis  individual  indebtedness. 

Where  ni  AcnoN  by  Payee  on  Note,  given  by  one  of  the  directors  of 
a  corporation  for  his  individual  indebtedness,  and  ratified  by  all  of  the 
other  directors  in  the  name  of  the  corporation,  the  answer  denies  that 
the  making  and  delivery  of  the  note  is  the  act  of  the  oorporation;  evi- 
dence establishing  such  fact  is  admissible. 

The  opinion  states  the  case. 

Tuttle  and  FellowSj  for  the  appellants. 

Tioeed  and  Craig,  for  the  respondent. 

By  Court,  Sawyer,  J.  This  is  an  action  on  two  promissory 
notes,  claimed  to  have  been  executed  by  defendant  in  favor  of 
plaintiffs.  Judgment  was  rendered  for  plaintiffs  on  the  first 
note  set  out  in  the  complaint,  and  against  them  on  the  second. 
Plaintiffs  appeal  from  the  judgment. 

The  court  finds  as  follows,  viz.:  **  The  second  note  set  up  in 
the  second  count  of  the  complaint  was  given  to  secure  the 
personal  indebtedness  of  one  E.  M.  Banvard  to  plaintiffs,  and 
no  part  of  the  consideration  of  said  note  was  received  by  de- 
fendant, or  went  to  its  benefit.  The  said  Banvard  was  indi- 
vidually indebted  to  plaintiffs,  who  wanted  security  for  such 
indebtcMiness,  and  the  note  in  question  was  given  as  such 
security.  After  the  note  was  given,  it  was  ratified  and  ap- 
proved by  the  board  of  directors  of  said  turnpike  company, 
defendant,  by  an  order  spread  upon  the  minutes .  to  that 
effect." 

The  oflScers  of  a  corporation  have  no  power  to  authorize  the 
execution  of  a  note  as  surety  for  another  in  respect  to  a  matter 
having  no  relation  to  the  corporate  business,  and  in  which  the 
corporation  has  no  interest.  Such  a  transaction  is  not  within 
the  scope  of  its  business,  and  a  party  receiving  such  note,  with 
notice  of  the  circumstances  under  which  it  is  given,  cannot 
recover  on  it:  1  Parsons  on  Notes  and  Bills,  166;  Bank  of 
Oenesee  v.  Patehin  Banky  13  N.  Y.  309;  Angell  and  Ames  on 
Corporations,  sees.  257,  258.  The  note  in  question  was  given 
io  plaintiffs  for  a  debt  due  them  from  Banvard,  one  of  the 
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directors  of  the  corporation,  and  creates  no  liability  iu  the 
plaintiffs'  hands  against  the  corporation.  The  directors 
acted  without  authority  in  making  and  ratifying  the  note,  and 
it  is  therefore  not  the  note  of  the  corporation. 
'  The  only  other  point  is,  that  the  evidence  showing  the  note 
to  have  been  given  for  a  debt  due  from  Banvard  was  improp- 
erly admitted,  for  the  reason  that  the  facts  constituting  the 
defense  were  not  pleaded.  The  answer  denies  the  making  and 
delivery  of  the  note  by  defendant,  and  the  evidence  introduced 
establishes  the  fact  that  the  making  and  delivery  of  the  note 
was  not  the  act  of  defendant.  It  shows  that  there  never  was 
any  liability.  There  is  no  confession  and  avoidance.  The 
evidence  was  admissible  under  the  issues. 
Judgment  a£Srmed. 

CoRPORATioK  IS  HOT  BooMD  BT  UvAUTHORizxD  GoHnLAors  of  its  offioen: 
Mount  Sterling  etc  Road  Co,  v.  Loomfeg,  71  Am.  Deo.  491.  And  as  to  the  efRKl 
of  the  ratifiofttion  of  saoh  ooQtract»  aee  Bkn  v.  Boar  Rkur  etc  Mmhig  Ca»,  81 
Id.  132,  and  note  137. 

NoTB  Adoftbb  avd  Sahotionxd  bt  Ck>RPOBATiON  as  indicative  of  iti 
contracts,  whether  binding:  MeUedge  v.  Boston  Iron  Co,,  61  Am.  Dec.  59. 

Tiis  FRiNdPAL  CASK  18  CITED  with  approval  in  IfaU  v.  Cra$idaU,  29  GbJ. 
572,  to  the  point  that  a  corporation  is  not  boond  by  the  unaathorised  oon- 
tracts  of  its  ageot. 

Thb  FBoroiPAL  OAU  IB  DD9TDroviBBBD  in  Sodeif  V.  48011  Jo§i  /.  if.  4fr  L,  Co,. 
69CaL24. 


Megerle  V.  Ashe. 

[27  Califobkia,  S22.] 

Lbqislativb  Qraiit  Pabsbs  TmjB  to  Oovbrniomt  Lamss  aa  elfeotiiallj  aa 
a  patent. 

United  States  Patent  is  No  Higher  Bvidehob  of  Titui  than  a  prior 
legislative  grant. 

G&ANT  or  Five  Hondrbd  Thousand  Agbbs  of  land  under  act  of  Oongreei 
of  September  3, 1841 » to  each  new  state  npon  its  admission  into  the  Unions 
imports  a  present  grant,  and  the  title  to  the  lands  granted  passes  npon 
the  admission  of  the  state,  although  it  does  not  attach  to  any  particular 
parcel  until  selected  and  located  by  the  officers  or  agents  of  the  state,  and 
approved  by  the  United  States. 

If  HEN  Pabtioulab  Paroel  OF  Land  is  selected  by  the  state,  through  her 
officers  or  agents,  as  a  part  of  the  ^yo  hundred  thousand  acres  granted  by 
the  United  States  to  each  new  state  upon  her  admission  into  the  Union, 
and  such  selection  and  location  are  approved  by  the  United  States,  the 
title  becomes  perfect,  and  attaches  to  the  tract  selected.  Such  title  then 
vests  in  the  state  or  her  grantee,  and  prevails  over  that  asserted  by  the 
holder  of  a  subsequent  United  States  patent 
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Fabtt  CLAmnro  Tttlb  to  Partiottlab  Pabokl  of  Laivd  through  the  state, 
onder  the  act  of  Ckmgress  granting  to  each  state  fire  hundred  thousand 
acres  of  land  upon  her  admission  into  the  Union,  is  obliged  to  show,  as 
against  one  i^lmimmg  title  under  a  subsequent  United  States  patent,  the 
perforoiance  of  all  acts  required  by  law  to  coostitnte  the  selection  and 
location  of  the  land 

In  Ejictmekt,  whxbs  PuoNTirr  Offebs  in  Etidenob  a  United  States 
patent  and  rests,  defendant  is  entitled  to  offer  in  eridenoe  a  prior  patent 
from  the  state,  and  in  connection  therewith  to  pro^e  that  the  recitals  in 
the  iMttent  are  true,  showing  that  the  land  has  been  properly  selected 
and  located  by  the  state  from  a  part  of  the  grant  to  the  state  by  act  of 
Oongrees  of  September  3,  1841. 

Thb  opinion  states  the  facts. 

Pattersony  WaJlacty  and  StoWj  for  the  appellants. 

Tyler  and  Cohhy  for  the  respondent 

By  Court,  Rhodes,  J.  The  plaintiff  claims  title  to  the 
premises  in  controversy  through  a  patent  issued  to  him  by  the 
United  States,  September  1,  1863;  and  the  defendants  claim 
title  under  a  patent  issued  by  the  state  of  California,  January 
8,  1862,  to  Terry,  the  grantor  of  Ashe.  The  plaintiff  having 
introduced  his  patent  rested,  and  the  defendants  then  offered 
in  evidence  the  patent  from  the  state  to  Terry,  and  in  connec- 
tion therewith  offered  to  prove  by  independent  evidence  that 
the  statement  and  recitals  in  the  patent  were  true,  which  were 
in  substance  that  the  land  had  been  properly  selected  and 
located  by  the  state,  as  a  part  of  the  five  hundred  thousand 
acres  of  land  granted  to  the  state  by  the  act  of  Congress  of 
September  3,  1841,  and  that  Terry  was  entitled  to  receive  a 
patent  from  the  state  for  the  lands  described  in  the  patent. 
The  premises  described  in  the  two  patents  were  identical.  The 
court  excluded  the  patent  and  the  evidence  offered  in  connec- 
tion with  it,  and  the  defendants  excepted. 

In  support  of  the  ruling  of  the  court  the  plaintiff  advances 
two  propositions:  "1.  That  a  United  States  patent  is  conclu- 
sive evidence  of  legal  title  in  the  patentee  in  an  action  at  law 
as  against  everything  except  a  prior  patent  from  the  same 
source  of  title;  and  2.  That  a  patent  of  the  United  States  can- 
not be  attacked  except  for  fraud  or  mistake,  and  for  those 
only  in  the  United  States  courts."  If  the  first  proposition 
cannot  be  maintained  the  consideration  of  the  second  will  be 
unnecessary,  for  if  the  patent  is  not  absolutely  conclusive  it 
will  be  deemed  to  have  been  issued  without  authority  of 
law, — through  fraud  or  mistake, — as  against  a  title  that 


Digitized  by 


Google 


78  Mbqbble  v.  Ashb.  [CaL 

passed  from  the  same  source  of  title  prior  to  the  date  of  the 
patent.  The  first  proposition  assumes  that  the  title  of  the 
United  States  can  pass  only  by  a  patent,  for  the  learned 
counsel  would  not  contend  that  the  patent  would  be  conclu- 
sive as  against  a  prior  title  derived  from  the  United  States 
simply  because  the  title  did  not  issue  in  the  form  of  a  patent 
This  assumption  stands  opposed  to  a  long  series  of  decisions  of 
the  supreme  court  of  the  United  States,  as  well  as  that  of  sev- 
eral of  the  states.  In  Rutherford  v.  Greene^  2  Wheat.  196,  in 
which  the  title  of  Qeneral  Greene  to  the  twenty-five  thousand 
acres  granted  to  him  by  the  act  of  the  legislature  of  North 
Carolina  was  in  issue,  it  being  objected  that  the  grant  was  not 
complete,  because  not  attested  by  an  instrument  having  the 
seal  of  the  state  attached,  Mr.  Chief  .Justice  Marshall,  in  de- 
livering the  opinion  of  the  court,  said  that  *Hhe  court  would 
certainly  have  thought  it  unnecessary  to  advert  to  it  [the 
objection]  had  not  the  argument  been  urged  repeatedly,  and 
with  much  earnestness,  by  counsel  of  the  highest  respectabil- 
ity." A  legislative  grant  is  as  effectual  to  pass  the  title  to 
lands,  in  all  respects  and  for  every  purpose,  as  a  grant  evi- 
denced by  a  patent:  Lesrieur  v.  Price^  12  How.  69;  Keman  v. 
Griffith  J  27  Cal.  88;  Summers  v.  Diekinsonj  9  Id.  654;  Owens 
V.  Jacksorij  9  Id.  322.  The  patent,  therefore,  being  of  no 
higher  grade,  as  evidence  of  title,  than  a  legislative  grant,  is 
not  conclusive  as  against  a  person  claiming  under  a  grant 
made  by  the  legislative  department  prior  to  the  adverse  patent. 
It  may  be  remarked,  also,  that  the  act  of  Congress  makes  no 
provision  for  the  issuing  of  a  patent  to  the  state  or  her  grantees, 
and  if  one  should  be  issued  it  would  amount  to  no  more 
than  a  further  assurance. 

For  the  purpose  of  determining  the  question  of  the  admissi- 
bility of  the  evidence  offered  by  the  defendants,  it  is  necessary 
to  ascertain  in  what  manner  the  titie'  to  any  particular  tract 
of  land  passes  to  the  state  or  her  grantee  under  the  act  of  Con- 
gress of  September  3, 1841;  for  if  the  evidence  tended  to  shor 
that  the  title  to  the  tract  in  controversy  passed  to  the  state  o^ 
her  grantee  prior  to  the  date  of  the  plaintiff's  patent,  the  court 
erred  in  excluding  the  evidence. 

The  eighth  section  provides  that  *'  there  shall  be  and  hereby 
is  granted  to  each  new  state  that  shall  be  hereafter  admitted 
into  the  Union,  upon  such  admission,  so  much  land  as,  includ- 
ing such  quantity  as  may  have  been  granted  to  such  state 
before  its  admission  and  while  under  a  territorial  government 
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for  purposes  of  internal  improvements,  as  aforesaid,  as  shall 
make  five  hundred  thousand  acres  of  land,  to  be  selected  and 
located  as  aforesaid."  The  language,  '^  hereby  is  granted,"  as 
has  uniformly  been  held  by  the  courts,  imports  a  present 
grant.  The  title  to  the  amount  of  land  specified  in  the  act 
passes  upon  the  admission  of  the  new  state,  though  '*  wanting 
identity  to  make  it  perfect" — to  attach  it  to  a  particular  par- 
cel of  land:  Lessieur  v.  Price,  12  How.  59;  Rutherford  v.  Oreene^ 
2  ^Vheat.  196;  Terry  v.  Megerle,  24  Cal.  609  [85  Am.  Dec.  84]. 
The  legislature  of  a  state  must  thereafter  provide  by  law  for 
the  performance  by  her  officers  or  agents  of  the  acts  that  may 
be  requisite  to  indicate  a  selection  of  the  tracts  of  land  which, 
in  the  aggregate,  will  constitute  the  amount  of  land  granted  to 
the  state  by  the  act  of  Congress.  When  a  particular  parcel  oi 
land  has  been  **  selected  and  located  "  in  accordance  with  the 
provisions  of  the  act  of  Congress, — when  the  selection  and 
location  have  been  made  by  the  proper  officers  or  agents,  act- 
ing on  behalf  of  the  state,  in  such  manner  as  the  legislature 
has  directed,  and  on  public  lands  that  at  the  time  are  subject 
to  such  location,  and  the  selection  and  location  have  been  ap- 
proved by  the  proper  authorities  of  the  United  States, — then 
the  identification  of  the  land  has  made  the  title  perfect,  and  at- 
tached it  to  the  particular  tra't  selected.  The  title  thus  per- 
fected and  attached  to  the  la^d  vests  in  the  state,  or  her  gran- 
tec,  and  all  the  interest  the  United  States  had  in  the  particular 
parcel  is  held  by  the  stale  or  her  grantee  by  a  title  superior  to 
that  asserted  by  the  holder  of  a  subsequent  patent  issued  by 
the  general  government. 

A  person  claiming  title  under  the  act  of  Congress,  through 
the  state,  would  be  obliged  to  show,  as  against  one  claiming 
under  the  United  States  through  a  patent  issued  in  accordance 
with  the  general  regulations  for  the  sale  of  public  lands,  the 
performance  of  the  acts  required  by  law  to  constitute  the  selec- 
tion and  location  of  the  land.  This  the  defendant  was  pro- 
ceeding to  do  when  objection  was  made  by  the  plaintifif.  \ye 
do  not  undertake  to  say  that  the  evidence  offered  by  him 
would  have  been  sufficient  to  have  sustained  his  claim  of  title 
and  upheld  his  patent  from  the  state;  but  the  offer  to  show 
that  the  recital  was  true,  that  the  land  had  been  "duly  and 
properly  located  in  accordance  with  the  provisions  of  the  said 
laws  of  this  state,"  though  general  in  its  terms,  certainly  in- 
cluded several  of  the  steps  necessary  to  be  taken  in  making 
the  selection  and  location  of  the  land.    The  refusal  of  evi- 
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dence  of  the  character  offered  would  Btibjeot  every  title  to  por- 
tions of  the  five  hundred  thousand  acres  of  land  derived  from 
the  state  to  the  liability  of  being  defeated  by  subsequent 
patents  issued  by  the  United  States. 

The  patent  from  the  state  was  also  admissible  in  connection 
with  proof  of  the  due  selection  and  location  of  the  land.  We 
therefore  hold  that  the  decision  of  the  court  in  excluding  the 
evidence  offered  by  the  defendants  was  erroneous. 

Judgment  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Fbx  nr  Lajtd  Disposbd  of  bt  Unitbd  Statbi  remaina  in  the  goTenuneBl 
antQ  the  patent  iimee:  Cfannan  v.  Johnmm,  61  Am.  Deo.  593. 

PowzR  OF  United  States  ob  State  over  lands  within  a  state:  8taU  ▼• 
BocMa^,  90  Am.  Dec  410,  and  note. 

Pate>  r  AS  KnuKNCE:  JGUridge  ▼.  Sreandf  39  Am.  Dec.  612,  note  616. 

A3  BBi<WEE.x  ComLicnNO  Patents,  First  must  PaBVAn.:  Parhinam  ▼. 
Bracken,  Sd  Am.  Dec  296;  Overtoils  Heirs  v.  Daviseon,  42  Id.  644. 

Lboxslative  ob  SrATE  Grakt,  Effbct  of:  Proprietore  etc.  v.  PermU,  31 
Am.  Dec.  297;  Tifmannua  v.  WiUiams,  46  Id.  69. 

The  PRnvcn>AL  oasb  is  attiricbd  in  Me^le  v.  Aehe,  33  CaL  74;  and  as  to 
the  questions  involved  in  the  former  the  latter  has  been  cited  in  Burrell  v. 
ffaw,  40  Id.  377,  to  the  point  that  a  claimant  of  public  lands  most  show  that 
tall  conditions  heeessary  to  enable  him  to  pre-empt,  before  he  can  question 
the  proceedings  through  which  defendant  claims  title  In  Smith  v.  Atfiem, 
34  Id.  614,  it  is  cited  to  the  point  that  where  parties  claim  under  oonflictiog 
patents,  defendant  claiming  under  one  of  prior  date,  plaintiff  can  overcome 
such  title  only  by  showing  a  better  equity  in  himself;  this  he  may  do  by 
showing  prior  occupation  and  settlement,  followed  by  proper  proceedings, 
resulting  in  a  patent  to  himseli  So  under  a  general  denial  in  ejectment,  de- 
fendant may  show  from  what  source  he  derived  title,  where  there  are  con- 
flicting claims  under  patents  of  different  dates:  Hettres  v.  Bretmaa^  37  li.  389. 

Public  Lands  abb  not  Liablb  to  Location  until  surveyed.  Therefore 
the  location  of  a  warrant  on  unsnrveyed  lands  is  void:  SmUh  v.  Athem,  34 
Cal.  612.  And  the  statute  of  1862;  so  far  as  it  provided  for  the  disposition 
of  the  grant  spoken  of  in  the  principal  case,  is  void,  as  the  land  at  that  time 
was  unsnrveyed:  Roberts  v.  Colurnbet,  63  Id.  24,  both  citiog  the  principal  case. 

When  SELsenoN  and  Location  have  been  Made  from  lands  subject 
thereto,  out  of  the  grant  of  Ave  hundred  thousand  acres  received  by  the 
state  by  act  of  Congress,  the  general  gift  of  quantity  becomes  a  particular 
gift  of  the  specific  land  located,  and  vests  in  the  state  an  absolute  and  perfect 
title  thereto,  which  passes  by  a  patent  from  the  state:  Blwiworth  v.  Laks^ 
83  GaL  262;  citing  the  principal  < 
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Db  Upret  v.  Db  Upbbt. 

f27  CaUVOBHIa*  S29.1 
OoMFLMun  nr  TAxrmov  is  Good  which  eoattana  only  g&Donl  aUegfttioiu 
tiiti  the  premisM  oaanot  be  diTidad  bj  metet  and  boamcb  witfaoat  preju- 
dioey  and  does  not  state  the  iMts  showing  why  saoh  partitioa  osonot  be 


Oomplahit  nr  Pabtixion  d  Good  which  is  silent  as  to  the  partbnlsr  mode 
of  partition  sought. 

Whrhxb  Pabxition  OAir  oe  oasitot  be  Made  by  metes  sad  bounds  is  the 
only  necessary  ayerment  in  a  complaint  for  partition^  as  that  is  purely  a 
question  of  hct  and  the  ultimate  fact  to  be  f oond.  The  constitaent 
facts,  or  those  which  lie  behind,  are  probative,  and  need  not  be  arerred. 

Ie  AonoN  lOB  Pabhtion  where  tiie  wife  claims  a  homestead  right  or  an 
iateieet  in  the  premises,  she  is  not  only  a  proper  bat  a  necessary  party 
to  the  proceedings. 

All  Pabtdbb  HAynio  ob  Claixiho  Abt  Imtxbibt  in  the  lend  are  not  only 
imper,  bat  necessary  parties  to  a  soit  in  partition. 

018OLAIMKR  Coetained  IK  Anbwxb,  to  be  effective,  most  be  absolnte  and 
nnqnalified.    Less  than  this,  plaintiff  is  not  boond  to  accept. 

Whebb  Pabtt  Sukd  nr  Pabtitioh  disclaims,  in  his  snswer,  all  interest  in 
the  land,  except  a  homestead  interest  held  by  himself  and  wife,  snch 
disclaimftr  is  not  sufficient  to  entitle  him  to  a  dismiiwal  of  the  action. 

Ie  AonoH  iob  Pabtition,  defendant  cannot  defeat  the  acticm,  nor  is  he 
entitled  to  have  it  dismissed,  by  the  mere  force  and  effect  of  his  answer, 
no  matter  what  it  contains. 

Ie  Aohok  iob  Pabtttioe,  any  question  affecting  the  ri^^t  of  the  plaintifi^ 
or  the  rij^ts  of  each  and  all  of  the  parties  in  the  land,  may  be  put  in 
issue,  tried,  and  determined  in  the  action. 

Ie  AonoH  iob  PABimoN,  where  the  complaint  sllcges  that  the  parties  are 
co-tenants,  the  findings  of  the  court  must  correspond  with  the  allegations 
d  the  complaint  only  so  far  as  to  show  that  the  parties  hold  and  are  in 
possosBJon  of  the  land  as  joint  tenants  or  as  tensnts  in  common,  and 
that  one  or  more  of  them  has  an  estate  of  inheritsnce^  or  for  life  or  lives, 
at  for  yesrs.  Partition  may  be  had,  although  either  of  the  parties  may 
have  est  forth  his  interests  incorrectly. 

The  opinion  contains  the  &atB. 
Orty^  for  the  appellants. 
CampbMy  for  the  respondent. 

By  Court,  Sandebson,  C.  J.  This  is  an  aotion  for  the  par- 
tition of  a  certain  lot  and  improvements  in  the  city  of  San 
Francisco.  The  plaintiff  obtained  judgment  and  a  decree 
directing  the  premises  to  be  sold  and  the  proceeds  divided  be- 
Eween  the  parties,  on  the  ground  that  a  partition  by  metes 
and  bounds  could  not  be  made  without  prejudice.  The  de- 
fendants appeal,  and   assign  several  errors,  which  we  will 

notice  in  the  order  in  which  they  have  been  presented. 
Ax.  Dsa  Vol.  LXXXVU— e 
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The  actum  was  commenced  against  Samuel  De  Uprey  alone, 
who  demtured  to  the  complaint^  and  for  cause  of  demurrer 
alleged  that  the  same  did  not  state  facts  su£Scient  to  consti- 
tute a  cause  of  action.  The  demurrer  was  overruled,  which 
ruling  constitutes  the  first  error  assigned. 

The  only  ground  urged  in  support  of  the  demurrer  is  that 
the  complaint  contents  itself  with  the  general  allegation  that 
the  premises  cannot  be  divided  by  metes  and  bounds  without 
prejudice,  and  does  not  state  the  facts  showing  why  such  a 
partition  could  not  be  made.  A  complete  answer  to  this  is 
mnd  in  the  fact  that  the  manner  in  which  the  partition  is  to 
be  made  constitutes  no  part  of  the  cause  of  action,  but  is 
merely  a  part  of  the  relief.  While  it  is  proper  and  perhaps 
advisable  to  ask  for  a  particular  mode  of  partition, — there 
being  two  provided  by  the  statute, — and  to  that  end  allege 
the  facts  upon  which  the  plaintiff*  relies  for  the  particular 
mode  which  he  seeks,  yet  this  is  not  indispensable,  and  a 
complaint  which  is  silent  upon  the  subject  is  good.  No  facts 
need  be  stated  in  the  complaint  except  such  as  are  found 
enumerated  in  the  264th  section,  which  provides  for  the  cause 
of  action  in  question,  and  defines  the  facts  upon  which  it  rests; 
and  a  specification  of  the  interest  of  each  party  interested  in 
the  land,  so  far  as  known  to  the  plaintiff*,  as  provided  in  sec- 
tion 265.  If  these  sections  left  the  question  in  doubt,  such 
doubt  is  entirely  removed  by  the  275th  section,  which  provides 
that:  ''  If  it  be  alleged  in  the  complaint  and  be  established  by 
evidence,  or  if  it  appear  by  the  evidence  without  such  allegation 
in  the  complaint,  to  the  satisfaction  of  the  court,  that  the  prop- 
erty or  any  part  of  it  is  so  situated  that  partition  cannot  be  made 
witiiout  great  prejudice  to  the  owners,  the  court  may  order  a 
sale  thereof."  But  were  it  otherwise,  and  were  the  theory  of 
the  appellant  the  correct  one,  we  should  still  be  of  the  opinion 
that  his  theory  is  fully  satisfied  by  the  complaint  in  this  case. 
Whether -a  partition  can  or  cannot  be  made  by  metes  and 
bounds  is  purely  a  question  of  fact,  and  is  the  ultimate  fact  to 
be  found,  and  therefore  the  only  fact  necessary  to  be  averred 
under  any  system  of  pleading  with  which  we  are  acquainted. 
The  constituent  facts,  or  those  which  lie  behind,  are  merely 
probative,  and  need  not  be  averred.  But  independent  of  all 
that  has  been  said,  it  may  be  safely  affirmed  that  tho  bare 
description  of  the  premises  contained  in  the  complaint  suffi- 
ciently shows  that  a  partition  by  metes  and  bounds  could 
not  be  made  without  prejudice.     It  is  a  city  lot,  fronting  an 
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alley,  measuring  only  twenty-three  feet  front,  and  extending 
back  sixty.  We  think  it  would  be  difficult  to  divide  such  a  lo^ 
by  metes  and  bounds  without  great  prejudice  to  the  owners. 

After  the  demurrer  to  the  complaint  was  overruled,  the 
plaintiff,  upon  affidavit  and  notice,  moved  the  court  for  leave 
to  bring  in  the  wife  of  the  defendant  by  a  supplemental  com- 
plaint The  motion  was  allowed  by  the  court  against  the  ex- 
ception of  the  defendant,  and  it  is  next  contended  that  this 
Older  of  the  court  was  erroneous. 

We  cannot  but  regard  this  point  as  frivolous.  Mary  Ann 
De  Uprey,  as  appears  by  her  own  answer,  not  only  claimed  a 
homestead  right  to  the  premises,  but  claimed  that  the  entire 
legal  estate  was  in  her,  and  the  court  found  that  the  legal  title 
to  an  imdivided  half  was  in  her.  She  was  therefore  not  only 
a  proper  party,  but  a  necessary  party,  to  the  complete  deter- 
mination of  ihe  case.  All  persons  having  or  claiming  any 
interest  in  the  land  are  not  only  proper  but  necessary  parties 
to  a  suit  for  partition;  and  it  was  not  only  proper  for  the  court 
to  allow  the  motion  in  question,  but  it  would  have  been  error 
uot  to  have  done  so:  Practice  Act,  sees.  17,  68.  Admitting, 
for  the  sake  of  the  argument,  that  the  showing  in  support  of 
the  motion  was  insufficient,  subsequent  events  clearly  demon- 
strated the  fact  that  she  was  a  necessary  party,  and  that  the 
ends  of  justice  had  been  subserved  by  allowing  the  amend- 
ment. Such  being  the  case,  this  coturt  will  not  disturb  an 
order  resting  very  much  in  the  discretion  of  the  court  below, 
and  exercised  under  a  statute  containing  very  liberal  provis- 
ions upon  the  subject  of  amendments. 

After  the  amended  and  supplemental  complaint  was  filed, 
the  defendants  separately  demurred,  upon  the  grounds  follow- 
ing: 1.  Misjoinder  of  parties  defendant,  because  Mary  Ann 
De  Uprey  was  improperly  joined;  2.  Because  several  causes 
of  action  had  been  improperly  united;  3.  Because  the  com- 
plaint did  not  state  faxiia  sufficient. 

The  demurrers  were  overruled,  which  ruling  constitutes  the 
third  error  assigned. 

These  demurrers  were  not  only  frivolous,  but  under  the  cir- 
cumstances of  the  case,  impertinent.  The  court  had  already 
decided  that  Mary  Ann  was  a  proper  party,  and  therefore 
making  her  such  could  not  result  in  a  misjoinder^  The  court 
had  also  decided  that  the  original  complaint  stated  a  cause  of 
action,  and  it  is  clear  that  it,  together  with  the  amended  and 
supplemental,  does  not  state  less  fsicts  than  at  first    And  so 
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far  as  the  second  ground  alleged  is  concerned,  we  cannot  per* 
ceive  that  the  demurrer  has  even  a  respectable  pretext  to  stand 
upon.  It  is  obvious  upon  inspection  that  there  is  but  one 
cause  of  action  stated  in  the  complaint,  and  but  one  kind  of 
relief  sought 

This  case  was  certainly  contested  with  a  pertinacity  worthy 
of  a  better  cause.  After  all  the  demurrers,  five  in  number, 
had  been  overruled,  and  the  defendants  had  both  answered 
separately,  denying  all  the  allegations  of  the  complaint,  their 
counsel  next  moved  to  dismiss  the  case  upon  the  pleadings, 
without  any  trial  of  the  issues  of  fetct  thus  joined  between  the 
parties.  In  view  of  the  fact  that  the  suflSciency  of  the  com- 
plaint made  by  the  plaintiff  had  undergone  the  test  of  five 
demurrers,  and  the  further  fact  that  answers,  in  the  absence 
of  all  evidence  either  way,  are  entitled  to  no  more  fedth  and 
credit  at  the  hands  of  the  court  than  complaints,  this  motion 
has  at  least  the  merit  of  novelty. 

But  it  is  argued  in  support  of  the  motion  that  the  pleadings 
show  no  cause  of  action  as  against  Samuel  De  Uprey,  because 
he  disclaimed  any  interest  in  the  land.  Such,  however,  does 
not  appear  to  be  the  fact.  His  answer  does  not  contain  an 
absolute  and  unqualified  disclaimer.  Less  than  that  the 
plaintiff  was  not  bound  to  accept.  He  only  disclaims  all 
interest  except  such  as  he  may  have  under  the  homestead  law 
by  virtue  of  the  dedication  of  the  land  to  homestead  uses  by 
himself  and  his  wife.  It  may  be  that  such  interest  did  not 
amount  to  anything  in  law,  but  that  was  one  of  the  questions 
which  he  had  helped  to  make,  and  which  the  plaintiff  had  a 
right  to  have  determined  and  put  to  rest  by  the  judgment  of 
the  court.  But  be  that  as  it  may^  he  could  not  claim  a  dis- 
missal of  the  action  upon  the  ground  of  a  disclaimer,  unless 
he  made  that  disclaimer  in  absolute  and  unconditional  terms. 
Instead  of  doing  that,  he  denied  all  the  allegations  of  the  com- 
plaint as  to  the  plaintiff's  title,  pleaded  two  statutes  of  limi- 
tations, and  averred  title  in  his  wife,  and  claimed  for  himself 
a  right  of  homestead  in  the  premises,  but  disclaimed  any 
further  interest.  It  is  a  misnomer  to  call  such  an  answer  a 
disclaimer. 

The  issues  made  by  the  answer  of  Mary  Ann  De  Uprey 
are:  1.  Has  the  plaintiff  any  interest?  2.  Has  Samuel  De 
Uprey  any  interest  ?  3.  Is  Mary  Ann  sole  owner  of  the  prem- 
ises ?  4.  Has  the  plaintiff  possession  ?  6.  Has  the  plaintiff 
been  in  possession  within  five  years?  6.  Has  she  been  in 
possession  within  four  years  ? 
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We  are  asked  if  the  foregoing  questions  are  such  as  are 
cognisable  in  an  action  for  partition;  and  it  is  argued  that  they 
are  not,  but  are  such  questions  as  must  be  tried  in  an  action 
of  ejectment  or  to  quiet  titie,  if  at  all,  and  therefore  this  case 
ought  to  be  dismissed  on  the  pleadings,  without  first  ascertain- 
ing by  a  trial  whether  there  is  a  word  of  truth  in  the  answer 
which  raises  those  questions, — a  conclusion  both  lame  and 
impotent.  The  action  being  confessedly  for  a  partition,  so  far 
as  the  complaint  is  concerned,  we  are  certainly  unable  to  per- 
ceive how  the  defendants  can  defeat  the  action  by  the  mere 
force  and  effect  of  their  answers,  no  matter  what  they  contain. 
Nor,  admitting  such  to  be  the  fact,  are  we  able  to  perceive  by 
what  rule  of  law  or  logic  the  plaintiff  is  to  be  held  responsible 
for  what  appears  in  the  answer,  and  sent  out  of  court  because 
the  defendants  have  seen  proper  to  raise  questions  not  cogniz- 
able, as  they  alleged,  in  an  action  for  partition.  On  the  con- 
trary, if  the  questions  made  by  the  answer  are  not  cognizable 
in  this  action,  it  is  not  the  fault  of  the  plaintiff,  but  of  the  de- 
fendants, and  they  ought  not  to  have  been  allowed  to  make 
them.  But  there  is  nothing  in  tbe  idea  that  these  questions 
are  of  '^ strange  countenance"  in  an  action  for  partition.  Any 
question  affecting  the  right  of  the  plaintiff  to  a  partition,  or 
the  rights  of  each  and  all  of  the  parties  in  the  land,  may  be 
put  in  issue,  tried,  and  determined  in  such  action:  Practice 
Act,  sec.  271.  Such  is  one  of  the  fruits  of  the  new  system  of 
practice  which  we  have  adopted,  and  when  contrasted  with  the 
practice  in  such  cases  at  common  law,  serves  to  illustrate  its 
superiority. 

It  is  next  insisted  that  the  findings  negative  the  averments 
of  the  complaint,  and  the  doctrine  that  the  allegata  and  the 
probata  must  correspond  is  invoked  for  the  purpose  of  estab- 
lishing an  error  in  that  respect.  The  complaint  averred  that 
Samuel  De  Uprey  was  the  co-tenant  of  the  plaintiff,  and  owned 
an  undivided  h^f  of  the  premises,  but  upon  the  trial  the  court 
found  that  this  undivided  half  did  not  belong  to  Samuel,  but 
to  Mary  Ann,  and  for  that  reason  we  are  asked  to  reverse  the 
judgment  This  is  substantially  the  same  question  which  we 
have  already  twice  considered  in  a  different  form,  and  which 
seems  to  play  the  part  of  Banquo's  ghost  in  this  judicial 
drama.  We  know  of  no  rule  of  law  which  requires  the  court, 
in  an  action  of  this  kind,  to  find  the  facts  as  alleged  or  the 
contrary,  and  not  otherwise,  nor  any  rule  which  cuts  off  the 
plaintiff's  right  to  a  partition  be^^atise  it  turns  out  on  the  trial 
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that  he  was  mistaken  as  to  the  condition  of  the  title  of  his  co- 
tenants.  The  plaintiff  is  required  to  set  forth  the  interests  of 
all  parties,  known  or  unknown,  as  far  as  they  are  known  to 
him  (section  265),  and  each  defendant  is  required  to  set  forth 
in  his  answer,  fully  and  particularly,  the  nature  and  extent  of 
his  interest.  But  suppose  that  either  or  both,  through  mis- 
take or  otherwise,  set  forth  their  interests  incorrectly,  it  does 
not  follow  that  no  partition  can  be  had.  The  partition  follows 
all  the  same,  and  is  to  be  made  according  to  the  finding,  re- 
gardless of  the  fstct  whether  such  finding  corresponds  with  the 
allegations  of  the  complaint  in  that  respect.  The  doctrine  in- 
voked is  applicable  to  this  kind  of  an  action  only  so  far  as  the 
facts  upon  which  the  right  to  a  partition  is  founded  are  con- 
cerned, and  which  are  set  forth  in  the  264th  section  of  the 
statute.  The  finding  must  correspond  with  the  allegations  of 
the  complaint  so  far  as  to  show  that  the  parties — plaintiff 
and  defendant — hold  and  are  in  possession  of  the  land  in 
question  as  joint  tenants  or  as  tenants  in  common,  and  that 
one  or  more  of  them  has  an  estate  of  inheritance  or  for  life  or 
lives  or  for  years.  Such  are,  so  to  speak,  all  the  issues  which 
are  directly  and  in  chief  involved  in  this  action,  and  upon 
them,  if  found  in  favor  of  the  plaintiff,  the  judgment  of  the 
court  is,  that  partition  be  made.  But  in  order  that  this  judg- 
ment may  be  executed,  it  is  necessary  to  ascertain  what  the 
interests  of  the  respective  parties  are,  if  there  is  any  contro* 
versy  touching  them.  These  latter  issues  are  collateral  to  the 
former  merely,  and  do  not  enter  into  and  become  a  part  of  the 
action  within  the  scope  of  the  rule  which  counsel  have  invoked. 
Whether  the  finding  upon  them  corresponds  with  the  issues 
made  by  the  parties  or  not,  is  void  of  legal  consequence.  The 
object  is  not  to  ascertain  whether  the  allegations  of  either  party 
in  respect  to  their  interests  are  true  or  false,  but  to  ascertain 
what  their  interests  are  according  to  the  evidence,  in  order 
that  the  decree  of  the  court  directing  a  partition  may  be 
carried  into  effect 

The  record  contains  no  erzor,  and  the  judgment  must  be 
affirmed. 

Ordered  accordingly. 

NnsBaABT  AvmoHTS  nr  Bni.  loa  Pibeteiov:  8m  Banueif  ▼.  BeO,  41 
Am.  Deo.  163;  Barman  ▼.  KeUe^,  4&  Id.  562;  BtUhaford  ▼.  Jbnef,  60  Id.  655. 
And  as  to  how  an  indefinite  description  of  the  premises  in  the  petition  maj 
be  taken  advantage  ot,  see  Oodlfrqf  v.  Qodfreff^  79  Id.  448. 
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In  Pbogexdihos  iob  Pabtiiion,  all  interested  persons  am  neoessuy 
parties:  Batierton  v.  CMea,  54  Am.  Dec  539,  and  note  547. 

Ik  AcnoN  vob  Pabtition,  all  the  tenants  in  common  should  be  jcnned.  In 
other  words,  all  the  grantees  of  the  original  owner  should  be  made  parties: 
Swiier  t.  San  Frandseo,  36  CaL  116,  citing  the  principal  case. 

In  Pabxthon  Suit,  bbfobb  Paxthton  can  be  made  or  ordered,  the  inter- 
ests  and  shares  of  the  parties  most  be  adjudged  and  determined  by  the  conrt: 
3maic  v.  Aharado,  64  GaL  618,  citing  the  principal  case. 

In  pABTinoN  Pbocbedinos,  any  question  affecting  the  right  of  the  parties 
to  partition,  or  of  any  or  all  of  the  parties  in  the  land,  maybe  placed  in  issue, 
tried,  and  determined  in  the  action:  Movenhaut  v.  Higuera,  32  CaL  294; 
Bollo  T.  Navarro,  33  Id.  465;  0<Ue$  t.  Salrmm,  35  Id.  597;  Martm  y.  Walker, 
58  Id.  593. 

Tztlb  mat  bb  Tbizd  in  Action  iob  Pabxixion:  BoUo  ▼•  Kanrro,  33 
CaL  465,  468^  dting  the  principal  case. 


Agnew  V.  Steamer  Contra  Costa. 

r27  Caluobnia,  42S.1 

br  AcnoN  against  Common  Cabbieb  for  the  loss  of  a  norse,  alleged  to  have 
been  cansed  by  the  bursting  of  the  boilers  of  a  steamer  by  reason  of  the 
negligence  of  the  carrier  in  racing  at  the  time  of  the  loss,  evidence  of 
the  good  condition  of  the  boilers  at  such  time  is  not  admissible  either  on 
the  question  of  liability  or  of  .damages. 

PoMMON  Cabbdeb  IS  SuBJBOTXD  TO  Obdinabt  RssPONSiBiiiiTiES  Connected 
with  his  vocation,  when  the  cause  of  damage  for  which  recompense  is 
sought  is  unconnected  with  the  subject-matter  of  the  damage. 

Common  Cabbdeb  of  Livz-stogk  is  Insubbb  against  all  injury  not  result- 
ing from  the  act  of  God,  or  the  public  enemies,  or  from  the  conduct  of 
the  animal  being  transported. 

In  AonoN  against  Common  Cabbieb  for  the  loss  of  a  horse,  alleged  to  have 
been  cansed  by  the  explosion  of  the  boilers  of  a  steamer,  while  negligently 
engaged  in  the  act  of  racing,  evidence  is  inadmissible  to  show  that  the 
boilers  were  good  and  sufficient^  and  that  the  officers  and  crew  so  oon- 
ducted  themselvee  that  the  explosion  ooonrred  by  inevitable  accident  or 
unknown  causes  while  the  steamer  was  so  engaged. 

Pebsumption  is  against  Cabbdeb  in  every  case,  except  when  it  is  made  to 
appear  that  the  injury  complained  of  oould  not  have  happened  by  the 
interventioii  of  human  wi**i"^i 

The;  opinion  contains  the  facts. 

Sloauj  for  the  appellant 

Bamesj  for  the  respondent 

By  Court,  Shafteb,  J.  This  action  was  brooght  to  recover 
damages  for  the  loss  of  a  stallion  by  means  of  the  negligence 
of  the  defendant  as  a  common  carrier  between  the  cities  of 
San  Francisco  and  Oakland. 
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The  plaintiff  introduced  evidence  tending  to  prove  that  on 
the  third  day  of  April,  1859,  he  embarked  the  stallion  on  the 
Contra  Costa,  at  San  Francisco,  to  be  carried  for  him  to  the 
city  of  Oakland.  That  the  horse  was  put  by  the  captain  of 
the  boat  opposite  the  boiler,  in  the  place  where  horses  were 
usually  stationed.  That  the  boiler  of  the  steamer  exploded  on 
the  passage,  and  that  the  horse  was  so  far  injured  by  the  ex- 
plosion that  he  died  on  the  same  day.  That  the  Contra  Costa 
was  at  the  time  racing  with  a  rival  steamer  running  between 
the  same  termini;  that  there  was  betting  among  the  passen- 
gers of  the  Contra  Costa,  which  betting  was  encouraged  by  the 
assurances  and  conduct  of  the  engineer. 

The  defendant  offered  in  evidence  the  deposition  of  Oeorge 
W.  Coffee,  *'for  the  purpose  solely  of  showing  the  condition 
of  the  boilers  of  the  steamer."  The  plaintiff  objected  to  the 
evidence  as  incompetent  and  irrelevant,  and  the  court  sustained 
the  objection.  The  appellant  claims  that  this  ruling  was 
erroneous. 

Where  the  cause  of  the  damage  for  which  recompense  is 
sought  is  unconnected,  as  was  the  case  here,  with  the  conduct 
or  propensities  of  the  animal  undertaken  to  be  carried,  the 
carrier  is  subjected  to  the  ordinary  responsibilities  connected 
with  his  vocation:  Palmer  ▼.  Grand  Junction  Ry  Co.^  4  Mees. 
&  W.  749;  Clarke  v.  Rochester  and  Syractise  R.  R.  Co.,  14 
N.  Y.  574.  In  the  case  at  bar,  the  boilers  were  either  suffi- 
cient or  insufficient.  If  they  were  insufficient,  proof  of  the 
fact  could  have  been  of  no  service  to  the  defendant,  of  course; 
and  if  sufficient,  the  proper  deduction  firom  the  fact  would  be, 
not  that  the  explosion  resulted  from  the  act  of  Gk)d,  but  from 
some  fault  in  the  management — the  very  cause  to  which  it 
was  attributed  in  the  theory  of  the  plaintiff's  case.  The  de- 
fendant was  an  insurer  against  all  injury  not  resulting  from 
the  act  of  God  or  the  public  enemies,  or  from  the  conduct  of 
the  animal;  and  it  follows  that  the  good  condition  of  the  boil- 
ers had  as  little  to  do  with  the  question  of  liability,  and  with 
the  question  of  damages  also,  as  the  condition  of  the  rudder 
or  the  general  stanchness  of  the  ship,  the  misconduct  charged 
being  assumed  or  given. 

Upon  the  exclusion  of  Coffee's  deposition,  the  defendant 
offered  to  prove  'Hhat  all  skill  and  care  and  prudence  were 
used,  as  far  as  human  foresight  would  go,  and  that  defendant 
did  in  fact  provide  and  have  on  board  a  good  and  sufficient 
engine  and  boilers,  capable  of  sustaining  a  pressure  of  steam 
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twice  the  amouot  that  was  in  the  boiler  at  the  time  of  the  ex- 
plosion, and  that  the  master,  engineer,  crew,  and  defendant  so 
conducted  themselves  that  the  explosion  occurred  by  inevi- 
table accident  or  unknown  causes,  and  against  which  precau- 
tion and  skill  eotdd  not  guard."  On  objection  taken  by  the 
plaintiff  this  evidence  was  also  excluded. 

As  between  court  and  counsel,  the  offer  lacks  the  simplicity 
and  directness  called  for  by  the  occasion. 

It  is  complicated  and  somewhat  confused.  The  plaintiff's 
case  imputed  the  explosion  to  the  racing  and  its  incidents,  and 
proof  was  introduced  of  that  misconduct  by  him,  as  we  must 
intend,  not  so  much  t&r  the  purpose  of  proving  the  liability 
{Boyce  v.  California  Stage  Co.,  25  Cal.  460)  as  for  the  purpose 
of  enhancing  the  damages  by  interest  on  the  value  of  the  ani- 
mal: Watkinson  v.  Laughton,  8  Johns.  217.  If  the  defendant 
proposed  to  meet  the  case  in  this  aspect  of  it,  the  offer  should 
have  been  to  disprove  the  particular  misconduct  imputed. 
But  the  offer,  as  made,  does  not  necessarily  impart  anything 
more  than  an  offer  to  prove  that  a  reckless  act  was  carefully 
performed. 

But  there  is  another  aspect  under  which  the  question  may 
be  presented.  Let  it  be  assumed  that  the  purpose  was  to 
prove  as  a  proposition  of  defense  that  explosion  resulted  from 
the  vis  major,  and  that  the  proof  of  the  strength  of  the  boilers, 
and  of  extraordinary  care  on  the  part  of  officers  and  crew,  was 
offered  for  the  purpose  of  supplying  grounds  of  presumption. 
The  answer  is,  that  there  is  no  logical  connection  between  the 
strength  of  the  boilers  and  extraordinary  care  in  the  manage- 
ment on  the  one  hand  and  vis  major  propounded  on  the  other, — 
as  little,  indeed,  as  there  is  between  the  same  facts  and  the 
conclusion  that  the  explosion  was  caused  or  that  the  horse 
was  killed  by  public  enemies:  Boyce  v.  California  Stage  Co., 
25  Cal.  460.  Proof  that  the  boilers  were  sufficiently  strong 
would  establish  merely  that  the  horse  was  not  killed  by  rea- 
son of  their  weakness.  Proof  that  extraordinary  care  was 
used  would  prove  simply  that  the  explosion  occurred  in  spite 
of  it,  but  it  would  throw  no  light  upon  the  question  of  whether 
it  did  or  did  not  result  acto  Dei.  Between  the  point  at  which 
extraordinary  care  on  the  part  of  a  bailee  may  be  said  to 
terminate,  and  the  point  at  which  '^  superior  force  "  may  be 
said  to  begin,  there  is  a  wide  space  for  the  interposition  of 
other  agencies,  and  the  law  presumes  against  ^  carrier  in 
every  case,  except  it  be  made  to  appear  that  the  injury  com 
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plained  of  conld  not  have  happened  by  the  intervention  of 
numan  means:  Forward  y.  PUtardy  1  Term  Bep.  27. 

Other  errors  are  assigned,  but  none  that  require  partionlar 
notice. 

Judgment  affirmed. 

BuBSTZNo  orBonjDtBAiBBPUBUicFTiavofii^C^igeiiooagiiiiftaooim^ 
earner:  Note  to  Fariah  ^Co,r.  Betgle^  62  Am.  Dec.  684. 

LivB-eroGK,  Oomkoh  Cakbzeb  Unskbtaxzho  to  Tbanspobt,  duty  and 
liability  of:  KbnbaUr.  RuOcmd  etc  S.  B.  Co.,  92  Am.  Beo.  667;  Olmri$r. 
BoehetUretcB.  B.  Ckk,  67  Id.  20S,  and  extended  note  20B-217;  P^ter9r.2iem 
OrfaiM  ite.  i2.  i2.  Cb.»  79  Id.  678^  and  note  68a 


BuoKOUT  V.  Swift. 

[27  OiUFOBHIA,  4ttJ\ 

WmouB  Thkbb  asm  No  FDrDnros  or  Fact  in  QA8ii»  it  mast  be  ] 

on  appeal  that  all  the  iasaee  of  &kct  raised  by  the  answer  were  found  in 

favor  of  the  party  reoovering  judgment. 
AyKRMSNTS  nr  CoMFLAiirr  not  Dbmbd  mnst  be  taken  to  be  true. 
HousB  SznTATBD  UPOH  Rkal  Ebtatb  at  the  time  that  the  latter  is  morl- 

gaged  forms  a  part  of  the  realty,  and  as  snch  is  aflected  by  the  morl* 

gage  lien. 
SiTSunGB  or  HoTTn  iBOX  Lahb  changes  the  ohazaoter  of  the  former  from 

real  to  personal  property,  irrespeotiTe  of  the  means  by  which  the  serer- 

anoe  was  accomplished. 
Whoa  Houbb  is  tbt  vrov  MoaioikosD  Land,  the  mortfgagor,  or  thoee 

dajming  nnder  him,  may  remove  it,  and  the  removal  will  not  be  enjoined, 

except  upon  proof  that  the  land  without  the  house  would  be  an  inade- 

qnate  secority  for  the  mortgage  debt. 
Whin  Houbi  a  Rdcovbd  ibox  Mobtoaoid  Land,  it  is  withdrawn  from 

the  operation  of  the  mortgage  lien,  and  the  mortfgagor  may  sell  it.  and 

the  pnrohaser  may  convert  it  to  his  own  nse 

The  opinion  states  the  flaots. 

Cadwaladerj  for  the  appellant. 

Crocker^  for  the  respondent. 

By  Court,  Shafteb,  J.  On  the  4th  of  Ootoberi  1861|  Francis 
P.  Swift  and  his  wife,  for  the  purpose  of  securing  the  payment 
of  a  promissory  note  made  and  delivered  by  him  to  the  plain- 
tiif,  mortgaged  a  lot  in  the  city  of  Sacramento,  on  which  stood 
a  dwelling-house  occupied  by  Swift  and  his  family,  and  in 
which  they  continued  to  live  until  the  great  flood  of  1862, 
when  the  house  was  carried,  by  the  rush  of  water,  into  the 
Btreet  a  short  distance  from  the  mortgaged  lot,  where  it  stood 
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when  this  action  was  brought  A  short  time  before  the  com* 
mencement  of  the  action,  Swift  made  a  contract  with  the  de- 
fendant Lowell  to  sell  him  the  house,  and  Lowell  was  about 
to  remove  it  when  the  plaintiff  brought  this  action  to  foreclose 
the  mortgage  and  to  restrain  the  removal.  It  was  alleged  in 
the  complaint  that  the  house,  at  the  date  of  the  mortgage,  was 
afl^ed  to  and  formed  a  part  of  the  realty,  and  that  it  was 
chiefly  valuable  to  be  used  in  connection  therewith;  and  that 
Lowell  bought  with  ftdl  notice  of  all  the  facts,  and  that  he 
was  destitute  of  property.  The  plaintiff  obtained  upon  his 
complaint,  from  the  county  judge,  an  order  restraining  the  de- 
fendants from  selling,  taking  away,  or  injuring  the  house. 
The  order  was  thereafter  dissolved  and  an  injunction  refused 
by  the  district  court,  upon  the  complaint  alone. 

Thereupon  Lowell  answered,  and  at  the  trial  of  the  cause 
the  court  rendered  a  judgment  against  the  defendant  Swift 
for  the  amount  due  on  the  note,  and  a  decree  for  the  foreclos- 
ure of  the  mortgage,  and  for  the  sale  of  the  mortgaged  prop- 
erty, excepting  the  house,  and  as  to  that,  it  was  ordered  and 
adjudged  that  the  decree  should  not  affect  nor  authorize  its 
sale;  and  the  court  dismissed  the  complaint  as  to  Lowell,  and 
gave  judgment  in  his  fovor.  The  appeal  is  from  the  order  dis- 
solving the  restraining  order  and  refusing  to  grant  an  injunc- 
tion, and  from  that  part  of  the  decree  which  dismissed  the  bill 
as  to  the  defendant  Lowell. 

There  is  a  document  in  the  record  headed  ''  statement  on 
appeal."  Amongst  other  things  it  contains  the  pleadings  in 
the  action,  an  agreement  that  certain  facts  detailed  were 
"proved,"  and  a  medley  of  evidence  giv^n  by  the  witnesses  of 
the  respective  parties.  On  this  appeal  we  can  make  no  refer- 
ence to  the  evidence  for  the  purpose  of  determining  whether 
the  judgment  is  right  or  wrong.  There  was  no  footion  for 
new  trial,  nor  are  there  any  questions  arising  upon  the  admis- 
sibility of  evidence.  There  are  no  findings  in  the  case,  and 
we  must  therefore  intend  that  all  the  issues  of  fOrCt  raised  by 
LoweU's  answer  were  found  in  his  favor;  that  is  to  say,  we 
must  intend  that  the  court  found  that  the  lot,  without  the 
house,  "  was  sufficient  security  for  the  debt ";  that  'Hhe  defend- 
ant purchased  the  house  of  Swift,  and  fuUy  paid  him  there- 
for"; and  that  ^'  the  defendant  is  possessed  of  sufficient  means 
to  respond  in  damages  at  law."  There  are  other  issues  raised 
by  special  denials  in  the  answer,  but  the  denials  are  either  of 
immaterial  averments  or  involve  mere  conclusions  of  law.    It 
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is  charged  in  the  complaint  that  the  house  was  standing  npon 
the  lot  when  the  mortgage  was  made  and  recorded  in  October, 
1861;  that  the  house  was  thereafter,  in  1862,  floated  by  the 
flood  from  off  the  land  into  an  adjacent  street;  that  the 
house  was  the  one  which  Lowell  bought;  and  that  the  fact  of 
their  identity  was  known  to  Lowell  at  the  time  he  purchased. 
All  these  averments  must  be  taken  as  true,  for  none  of  them 
are  denied.  The  focts,  which  by  the  statement  were  "proved," 
may  be  laid  out  of  account,  for  they  do  not  bear  upon  any 
question  which  we  shall  have  occasion  to  discuss. 

In  view  of  the  facts  admitted  by  the  pleadings,  it  cannot  be 
doubted  that  the  house  was  originally  real  estate,  and  was 
affected,  as  such,  by  the  mortgage  lien:  2  Wash.  Real  Prop. 
625.  That  point  we  consider  to  be  so  fuUy  established  by 
authority  as  not  to  admit  of  discussion.  We  shall  considei 
the  case  under  two  distinct  a8i)ects: — 

1.  Upon  the  hypothesis  that  the  lien  of  the  mortgage  re- 
mained upon  the  house  after  it  took  on  the  character  of  per- 
sonal property  by  severance  and  removal  from  the  freehold. 

So  far  as  legsd  effect  is  concerned,  it  matters  not  whether 
the  severance  was  by  the  act  of  Qod  or  the  act  of  man.  The 
severance,  propria  vigore^  changed  the  character  of  the  property 
from  real  to  personal,  irrespective  of  the  means  by  which  it 
was  accomplished.  If,  while  the  house  was  yet  upon  the  land, 
the  mortgagor  or  any  one  claiming  under  him  had  threatened 
to  remove  it,  and  the  mortgagee  had  filed  a  bill  to  restrain 
the  removal  on  the  ground  of  waste,  the  removal  would  not 
have  been  enjoined,  except  upon  proof  that  as  matter  of  fact 
the  lot  without  the  house  would  be  an  inadequate  security. 
The  general  rule  in  equity  is,  that  a  mortgagor  in  possession 
has  the  right  to  cut  timber  on  the  lands  mortgaged,  and  to  do 
other  parallel  acts,  and  a  court  of  equity  will  not  interfere  to 
restrain  him  or  his  assigns  in  the  exercise  of  that  right,  until 
it  is  made  to  appear  that  the  cutting,  or  other  like  act,  is  being 
carried  to  an  extent  calculated  to  render  the  land  an  insuffi- 
cient security  for  the  amount  due  upon  the  mortgage:  King  v. 
Smith,  2  Hare,  239;  Brady  y.  Waldron,  2  Johns.  147;  Hampton 
V.  Hodges,  8  Ves.  105;  Wright  v.  Atkyns,  1  Ves.  <fe  B.  814;  Van 
Wyck  Y.  AUiger,  6  BBih.  611;  2  Story's  Eq.  Jur.,  sec.  916.  Now, 
if,  in  the  absence  of  the  facts  named,  a  mortgagor  would  have 
the  right  to  withdraw  timber  growing  upon  the  mortgaged 
lands  from  the  lien  of  the  mortgage  by  severing  and  converting 
it  to  his  own  use,  why  should  he  or  his  vendee,  in  the  absence 
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of  the  same  fact,  be  restrained  from  converting  the  property 
after  severance,  assuming  it  to  be  then  subject  to  the  lien? 
The  questions  are  identical.  Both  bear  upon  a  common  point, 
which  is  as  foUows:  if  the  mortgagor  is  allowed  to  exercise  his 
equitable  right  of  withdrawing  timber,  etc.,  from  the  operation 
of  an  admitted  lien,  will  or  will  not  the  security  be  endangered? 
No  authorities  have  been  cited  by  counsel  bearing  directly  upon 
this  question,  and  we  have  not  been  able  to  find  any  that 
directly  control  it;  but  on  the  ground  of  strong  and  manifest 
analogy,  we  consider  that  both  of  the  cases  stated  should  be 
taken  as  subject  to  the  same  rule.  This  conclusion  disposes 
of  the  appeal  upon  the  hypothesis  of  the  appellant  that  the 
house  was  under  the  lien  of  the  mortgage  after  its  removal 
from  the  land. 

2.  But  we  consider  that  by  removal  from  the  land  the  house 
was  effectually  removed  from  the  operation  of  the  mortgage 
lien. 

The  mortgage  was,  by  its  terms,  limited  to  land  as  its  sole 
subject-matter;  and  so  long  as  its  terms  remained  unchanged 
it  could  not  be  made  to  comprehend  anything  else. 

Again:  a  building  severed  and  removed  from  mortgaged 
lands,  of  which  lands  it  formed  a  part  when  the  mortgage  was 
given,  is  disencumbered  of  the  lien  substantially  on  the  same 
principle  that  a  building  erected  upon  the  lands  after  the 
giving  of  the  mortgage  is  subjected  to  the  lien.  In  the  first 
case,  the  building  is  withdrawn  from  the  operation  of  the  mort- 
gage for  the  reason  that  it  has  ceased  to  be  a  thing  real;  in 
the  other,  mere  materials  are  brought  under  the  lien  for  the 
reason  that  they  have  become  a  structure  by  combination,  and 
the  structure  has  become  a  thing  real  by  position.  In  both 
cases  position  is  the  pivot  of  judgment. 

Again:  a  mortgagee,  as  we  have  already  seen,  may,  under 
certain  circumstances,  restrain  the  mortgagor  from  cutting 
and  removing  timber  from  the  lands  covered  by  the  mort- 
gage; but  that  doctrine  goes  upon  the  very  ground  that  if  the 
timber  should  be  cut,  or  at  least,  cut  and  carried  away,  it 
wotdd,  in  its  new  character  of  personalty,  be  withdrawn  from 
the  operation  of  the  lien  by  the  sheer  force  of  the  change. 

Again:  if  the  lien  of  a  mortgage  should  be  held  to  follow 
things  severed  and  removed  from  the  freehold,  the  doctrine 
would  involve  a  series  of  notable  consequences  and  investi- 
gations. Minerals  removed  from  mines  under  mortgage, 
crops,  timber,  buildings,  and  the  materials,  even,  of  which 
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the  btdldings  were  constructed,  when  severed  and  removed 
from  lands  mider  mortgage,  could  be  pursued  under  proceed- 
ings in  foreclosure  into  the  hands  of  all  parties,  or  at  least, 
into  the  hands  of  all  parties  taking  with  notice.  And  of  what 
avail  wotdd  all  this  be  to  mortgagees  in  the  large  and  in  the 
long  run?  And  under  what  rule  should  the  lien  of  the  mort- 
gage be  enforced?  Under  that  applicable  to  things  real?  or 
the  one  applicable  to  things  personal?  Most  probably  after 
the  method  applicable  to  things  reaL  But  in  that  event, 
should  the  property  be  sold  on  view  or  without  view  by  the 
bidders,  and  in  whatsoever  hands  it  might  chance  to  be?  If 
on  view,  then  under  what  known  process  could  the  sheriff 
seize,  hold,  and  produce  the  property  at  the  sale?  And  if  not 
on  view,  then  could  the  purchaser  call  for  a  writ  of  assistance 
if  the  holder  of  the  property  refused  to  deliver  it?  And  how 
would  it  be  as  to  the  ordering  of  redemptions  or  as  to  the 
possibility  of  any  redemption?  Would  a  bill  of  sale  executed 
by  the  sheriff  pass  the  title,  or  would  a  deed  be  necessary? 
and  if  the  latter,  then  would  the  things  personal  be  included 
by  intendment  in  a  deed  of  the  terra  firmat  or  should  they  be 
specially  mentioned  therein? 

But  we  consider  it  unnecessary  to  push  the  general  reason- 
mg  further,  for  the  question  presented  was  met  and  deter- 
mined in  Codrington  v.  Johnstone^  1  Beav.  520.  Jk  was  held 
in  that  case  that  a  mortgagee  taking  possession,  or  a  receiver 
appointed  on  his  behalf,  is  not  entitled  to  crops  of  the  estate 
previously  severed  and  consigned  by  the  mortgagor,  though 
not  actually  received  by  the  assignee. 

We  hold,  then,  on  principle  and  on  authority,  that  when 
the  house  in  question  was  removed  from  the  land,  it  was  with- 
drawn from  the  operation  of  the  mortgage  lien,  and  that  the 
mortgagor  had  the  right  to  sell  it,  and  that  Lowell  had  the 
right  to  buy  and  to  convert  it  to  his  own  use. 

Judgment  affirmed. 

Sawybb,  J.,  expressed  no  opinion. 

FiiLvas  TO  AxswxB  Admits  Allioatiobs  in  the  UHs  AmiV  t.  Shd^ 
/ordt  25  Am.  Dea  114;  and  a  defenae  not  set  up  in  the  answw  is  of  no  sfiili 
Field  ▼.  Mayor  etc.  <if  Neuf  Tark,  67  Id.  435,  and  note  442. 

FiXTiTBXS  Sbtirbd  AiTD  Rkm  ovxD  from  mortgaged  premiaea  are  freed 
from  the  moHigage  lien:  ffiU  ▼.  Owin,  51  CaL  50,  citing  the  principal  caae. 

Tenakt  will  hot  bs  RiSTRAniXD  from  removing  a  hooae  from  the  prem- 
iaea OQ  the  ground  that  the  aecnrity  for  rent  wiU  be  thereby  impaired.    Tc 
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mamtim  the  actum,  it  must  be  shown  that  the  aeoarity  will  be  rendered  in* 
•deqnate  by  the  removal;  to  show  that  it  will  be  lessened  in  valne  is  insnfiK- 
dent:  PerHm  ▼.  Mandm,  84  CaL  18^  oiting  the  principal  case. 

BuiLDiNO  Blowv  Dowv  remains  part  of  realty:  Bogen  t.  Qttbuger^  72 
Am.  Bee  604.  note  097. 


PjsoPLB  V.  King. 

(27  OlUFOBRUt  M7.] 

lOB  MuBixKB  UHVIE  GBDCDr AL  CoDi  of  CUifbmla  need  not  de- 
scribe the  weapon  nsed,  the  nature  or  extent  of  the  woond,  nor  the  part 
of  the  body  npon  which  it  was  inflicted. 
Ckdonal  Com  of  Oaldobnll  Worcs  Samb  CHAiroa  in  the  pleading  and 
practice  in  criminal  actions  which  is  wrought  by  the  dril  code  in  civil 


Innonciirr  iob  Musdee  miDEE  CBOcnrAL  Code  of  California  is  not  bad  be- 
canae  it  designates  the  degree  of  the  nnirder.  This  may  be  treated  aa 
snrplnsage;  bat  the  indictment  ought  not»  because  it  need  not,  state  the 
degree  of  tiie  mnrder. 

To  Bender  Juboe  Inoompbteet  on  Obound  of  implied  bias,  it  most  appear 
that  he  entertains  a  fixed  and  settled  convictian  of  the  g^Qt  or  innocence 
of  the  defendant^  or  that  he  haa  expreased  snch  a  convicb*>n.  Whatever 
falls  short  of  this  does  not  amount  to  an  nnqnalified  opiip^on  within  the 
meaning  of  the  statote. 

In  Muedeb  Trial,  if  thebe  is  No  Byidencb  which  tends  to  reduce  the 
crime  charged  to  manslanghter,  the  court  may  instruct  the  Jury  to  disre- 
gard the  question  of  manslanghter;  but  if  any  evidence  is  given  tendingi 
however  slightly,  to  rednce  the  homicide  to  manslanghter,  sucn  instmo- 
tion  is  erroneous. 

Weight  of  Bvidenob  under  California  Constitdtion  is  left  entirely  to 
the  Jury,  and  the  court  is  not  allowed  to  express  an  opinion  in  relatioB 
thereto^  although  it  may  state  what  facts  are  in  evidence  and  what  are 
not. 

Covet  scat  State  Txstdcont  and  declare  the  law,  although  it  is  erroneous 
to  charge  in  respect  to  matters  of  fact. 

laraiBUonoNS  of  Lowbb  Court  will  be  Prbsumed  to  have  been  correct,  in 
the  abeence  of  any  statement  or  bill  of  excepticms  on  appeal  embodying 
the  evidence  or  declaring  its  purport  or  tendency,  so  &r  as  is  necessary 
to  point  the  exception,  unless  such  instructions  are  manifestiy  erroneous 
under  any  and  every  conceivable  state  of  facts. 

Ie  Murder  Trial,  where  Deorxb  of  Offkniib  depends  npon  whether  the 
killing  was  willful,  deliberate,  and  premeditated,  the  jury  may  properly 
be  instructed  to  consider  evidence  of  intoxication,  not  upon  the  ground 
that  drunkenness  renders  a  criminal  act  less  criminal,  or  can  be  consid- 
ered in  extenuation  or  excuse,  but  to  determine  the  condition  of  the 
defendant's  mind,  as  to  whether  he  was  capable  of  deliberation  or  pre- 
meditation necessary  to  the  degree  of  the  crime  charged. 

fr  a  NOT  Ebbor  to  Bbfubb  to  Give  Insxbuohons  which  have  already  been 
given  in  substance. 

Indictment  for  murder.    The  opinion  contains  the  factg. 
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Berryj  for  the  appellant 

McCuU<mghj  atiomey^eneralf  for  the  people. 

By  Court,  Sanderson,  C.  J.  The  objections  to  the  indict- 
ment are  not  well  taken.  There  is  some  conflict  in  the  decis- 
ions in  this  state  as  to  what  must  be  alleged  in  an  indictment 
for  murder.  Some  of  the  cases  go  so  far  as  to  hold  that  the 
essential  averments  of  an  indictment  under  our  criminal  code 
are  the  same  as  at  common  law,  and  that  therefore  a  state- 
ment of  the  manner  of  the  death  and  the  means  by  which  it 
was  efiected  is  indispensable:  People  v.  WaUace^  9  Cal.  30; 
PeopU  V.  CcKT,  9  Id.  33;  P«opfe  v.  Xtoyd,  9  Id.  54.  In  other 
cases  it  has  been  held  that  our  criminal  code  changes  in  many 
respects  the  rule  of  the  common  law,  and  dispenses  with  the 
statement  of  many  feicts  and  circumstances  connected  with 
the  killing  which  were  usual  and  perhaps  indispensable  at 
common  law:  People  v.  JSteventony  9  Id.  273;  People  v.  Dolan, 
9  Id.  576.  In  the  former  case  it  was  held  that  a  description 
of  the  weapon  used  was  not  necessary,  and  it  was  not  materia] 
to  describe  the  wound  further  than  by  the  use  of  the  word 
"mortal,"  nor  the  part  of  the  body  upon  which  it  was  inflicted. 
And  it  seems  that  it  is  not  necessary  to  aver  in  terms  that  the 
wound  was  mortal,  for  if  the  facts  stated  show  that  such  was 
the  fact  (as  that  the  party  died  of  the  wound),  the  indictment 
in  that  respect  is  sufficient:  People  v.  Juddy  10  Id.  313. 

Our  criminal  code  was  designed  to  work  the  same  change 
in  pleading  and  practice  in  criminal  actions  which  is  wrought 
by  the  civil  code  in  civil  actions.  Both  are  fruits  of  the  same 
progressive  spirit  which,  in  modem  times,  has  endeavored,  at 
least,  to  do  away  with  the  mere  forms  and  technicalities  of  the 
common  law,  which  were  productive  of  no  good,  and  frequently 
brought  the  administration  of  justice  into  contempt  by  defeat* 
ing  its  ends.  Under  the  pretense  of  informing  the  defendant 
of  the  nature  of  the  charge  against  which  he  was  called  upon 
to  defend,  it  was  necessary,  at  the  ancient  common  law,  to 
describe  the  means  by  which  the  homicide  was  committed, 
and  the  nature  and  extent  of  the  wound,  and  its  precise  local- 
ity; from  which  it  necessarily  followed  that  a  trifling  variance 
between  the  proof  and  the  allegation  frequently  defeated  a 
conviction,  no  matter  how  manifest  the  guilt  of  the  defendant. 
It  was  a  long  time  before  legislators  and  judges  discovered 
that  this  rule  had  nothing  but  the  most  flimsy  pretext  to  sup- 
port it.    If  the  defendant  is  guilty,  he  stands  in  need  of  no 
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information  to  be  derived  from  a  perusal  of  the  indictment, 
as  to  the  means  msed  by  him  in  committing  the  act  or  the 
manner  in  which  it  was  done;  for  as  to  both  his  own  knowledge 
is  quite  as  reliable  as  any  statements  contained  in  the  indict- 
ment. If  he  is  not  guilty,  the  information  could  not  aid  in 
the  preparation  of  his  defense.  A  disposition  to  relax  much 
of  this  ancient  strictness  in  criminal  proceedings  has  mani- 
fested itself  in  modem  practice,  and  in  harmony  iherewitii 
the  legislature  of  this  state  has  substituted,  in  the  place  of  the 
old,  a  new  system  of  practice  and  pleading,  which  retains  all 
the  elements  of  the  former  so  far  as  they  are  made  necessary 
by  a  due  regard  for  the  substantial  rights  of  a  defendant,  but 
discards  all  such  elements  as  serve  no  good  purpose,  and  only 
tend  to  embarrass  and  defeat  the  administration  of  justice. 
That  system  provides  a  few  plain  and  simple  rules  by  which 
to  determine  the  sufficiency  of  pleadings,  and  declares  that 
such  rules  shall  be  the  test:  Sec.  235. 

Those  rules  are  found  in  section  246,  and  in  order  to  ascer- 
tain whether  an  indictment  is  sufficient  or  not,  it  is  only  neces- 
sary to  interrogate  it  by  the  light  of  that  section.  The  present 
indictment  stands  this  test  in  every  particular:  1.  It  is  en- 
titled in  a  court  having  authority  to  receive  it;  2.  It  was 
found  by  a  grand  jury  of  the  county  in  which  that  court  was 
held;  3.  It  gives  the  name  of  the  defendant;  4.  It  shows  that 
the  crime  alleged  was  committed  within  the  jurisdiction  of  the 
court;  5.  It  declares  that  the  offense  was  committed  at  a  time 
prior  to  that  at  which  the  indictment  was  found;  6.  It  sets 
forth  the  act  charged  as  the  offense  clearly  and  distinctly  in 
ordinary  and  concise  language,  without  repetition,  and  in  such 
a  manner  that  any  person  can  know  and  understand  there- 
from what  is  intended;  for  it  alleges  that  the  defendant,-:- 
stating  his  name, — at  a  place  named,  and  at  a  time  men- 
tioned, which  was  prior  to  the  finding  of  the  indictment,  with 
malice  aforethought  assaulted  one  James  Duffy,  and  did  cut 
and  stab  the  said  James  Duffy,  giving  him  a  mortal  wound,  of 
which  he  afterwards  died  on  the  same  day,  and  therefore  within 
a  year  and  a  day  from  the  time  when  the  mortal  thrust  was 
received,  which  is  all  that  is  necessary  to  constitute  the  offense 
of  murder,  and  sufficientiy  identifies  the  act  to  guard  the  de- 
fendant against  a  second  prosecution,  and  as  provided  in  the 
seventh  and  last  subdivision  of  the  section  in  question,  states 
the  same  with  sufficient  certainty  to  enable  the  court  to  pro- 
Doance  a  judgment.    The  indictment  is  not  bad  because  it 
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does  not  allege  that  James  Dufly  was  a  human  beings  nor  that 
he  had  a  body,  nor  the  part  of  his  body  upon  which  the  wound 
was  inflicted.  The  first  two  never  were  necessary,  and  the 
last  is  not  now,  whatever  it  may  have  been  formerly.  If  there 
is  any  objection  to  the  indictment,  it  is  found  in  the  fact  that 
it  designates  the  degree  of  the  murder.  While  this  does  not 
make  the  indictment  bad,  and  may  be  treated  as  surplusage, 
still  the  indictment  ought  not,  because  it  need  not,  state  the 
degree  of  the  murder.  The  trial  jury,  and  not  the  grand  jury, 
determine  the  degree  of  the  crime,  and  the  former  should  not 
be  embarrassed  by  the  opinion  of  the  latter. 

The  court  did  not  err  in  disallowing  the  chaUenge  interposed 
by  the  defendant  to  the  juror  Jesse  Davis  upon  the  ground  of 
implied  bias.  In  order  to  render  a  juror  incompetent  on  the 
ground  of  implied  bias,  it  must  appear  that  he  entertains  a 
fixed  and  settled  conviction  of  the  guilt  or  innocence  of  the 
defendant,  or  that  he  has  expressed  such  a  conviction.  What- 
ever falls  short  of  this  does  not  amount  to  an  unqualified 
opinion  within  the  meaning  of  the  statute.  Admitting  that 
Davis  had  formed  an  opinion, — which,  in  view  of  all  his  an- 
swers taken  together,  is  extremely  doubtful, — it  certainly  was 
not  an  unqualified,  bat  on  the  contrary  a  conditional  or  quali- 
fied, opinion.  The  law  upon  this  branch  of  the  case  will  be 
found  very  fully  discussed  by  Mr.  Justice  Baldwin  in  Peoj^ 
v.  Reynolds,  16  Cal.  130;  see  also  People  v.  TWaianw,  17  Id. 
142,  and  People  v.  Mahoney,  18  Id.  180. 

It  is  next  claimed  that  the  court  erred  in  giving  the  follow- 
ing instruction: — 

'^In  the  case  that  is  now  being  submitted  to  you  there  is  no 
evidence  on  any  points  or  matters  given  in  proof  which  reduce 
the  crime  charged  in  the  indictment  to  manslaughter;  if  the 
defendant  be  found  guilty,  therefore,  you  cannot  consider  the 
question  of  manslaughter  upon  the  evidence  in  this  case." 

This  instruction  is  not  a  little  obscure,  and  if  it  was  given 
as  represented  in  the  transcript,  it  is  quite  possible  that  the 
jury  may  have  found  some  difficulty  in  determining  its  exact 
meaning.  The  record  does  not  contain  the  evidence,  or  any 
part  thereof,  and  we  cannot  therefore  read  the  instruction  in 
the  light  of  the  testimony,  in  view  of  which  it  was  given,  but 
are  forced  to  determine  its  meaning  by  its  own  terms.  If 
^here  was  any  evidence  before  the  jury  tending,  however 
slightly,  to  reduce  the  homicide  to  the  grade  of  manslaughter, 
lliis  instruction  was  erroneous.     If  the  expression,  ''there  if 
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no  evidence  on  any  points  or  matters  given  in  proo^"  is  to  be 
understood  as  admitting  that  there  were  *' points  and  matters 
given  in  proof,"  which,  if  true,  would  reduce  the  offense  to 
manslaughter,  but  declaring  the  evidence  as  to  such  points  or 
matters  to  be  insufficient  to  warrant  the  jury  in  finding  them 
to  be  true,  it  was  erroneous,  because  it  assumed  to  pass  upon 
the  weight  of  evidence,  which,  under  our  constitution,  is  left 
entirely  to  the  jury,  and  in  regard  to  which  the  judge,  con- 
trary to  the  rule  of  common  law,  is  not  allowed  to  express  an 
opinion.  On  the  other  hand,  if  there  was  a  total  absence  of 
all  testimony  as  to  such  facts  and  circumstances  as  would, 
under  the  law,  reduce  the  offense  from  murder  to  manslaugh- 
ter, and  the  instruction  is  to  be  understood  as  declaring  such 
to  be  the  case,  then  it  was  not  erroneous,  because  judges, 
although  not  allowed  to  charge  juries  with  respect  to  matters 
of  fact,  may  state  the  testimony  and  declare  the  law:  Const., 
art  6,  sec.  17.  At  common  law  a  judge  is  allowed  to  express 
his  opinion  as  to  the  weight  of  evidence:  Commonwealth  v. 
ChUd^  10  Pick.  252.  In  this  respect,  the  constitutional  pro- 
vision referred  to  was  intended  to  change  the  rule  so  as  to 
leave  the  weight  of  the  evidence  entirely  to  the  jury;  but 
judges  may  still,  as  formerly,  state  what  facts  are  in  evidence 
and  what  are  not;  or  in  other  words,  they  may  state  the  evi* 
dence  pro  and  (km,  in  view  of  which  the  existence  of  certain 
facts  is  affirmed  or  denied,  which  includes  the  right  to  state 
to  the  jury  that  there  is  no  evidence  as  to  particular  facts  or 
issues  where  such  is  the  case.  Counsel  for  defendant  seems  to 
have  understood  the  judge  as  instructing  the  jury  that  there 
was  no  evidence  as  to  facts  which,  under  the  law,  would 
reduce  the  offense  charged  to  manslaughter,  and  to  have  ex- 
cepted to  the  instruction  upon  that  ground;  so  understood, — 
there  being  no  evidence  of  the  character  in  question, — the 
instruction  was  not  erroneous. 

It  is  proper,  however,  to  add  in  this  connection  that  in  the 
absence  of  any  statement  or  bill  of  exceptions  embodying  the 
evidence,  or  declaring  its  purport  or  tendency,  so  far  as  may 
be  necessary  to  point  the  exception,  we  must  presume  in  favor 
of  the  action  of  the  court  below,  upon  the  principle  that  the 
party  who  alleges  error  must  show  it.  This,  however,  mupt 
be  taken  with  the  qualification  that  where  the  action  of  the 
court  below  is  manifestly  erroneous  under  any  and  every  con- 
ceivable state  of  facts,  this  court  will  review  it,  notwithstand- 
ing the  evidence  may  not  have  been  brought  up:  People  v 
Levison,  16  Cal.  98  [76  Am.  Dec.  605]. 
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It  appears  from  the  instructions  given  by  the  judge  of  his 
own  motion,  that  there  was  evidence  before  the  jury  tending 
to  prove  that  the  defendant  was  intoxicated  at  the  time  the 
homicide  was  committed.  In  view  of  this  evidence,  certain 
instructions  were  asked  on  the  part  of  the  defense,  to  the  ef- 
fect that,  BO  far  as  the  degree  of  murder  is  concerned,  no  pre- 
sumption arises  from  the  mere  fact  of  the  killing,  considered 
apart  from  the  means  used,  and  the  circumstances  under 
which  it  occurred;  and  that,  in  determining  the  question  of  pre- 
meditation, it  was  proper  for  the  jury  to  take  into  account  the 
defendant's  condition  as  drunk  or  sober.  These  instructions 
WiBre  evidently  taken  from  the  case  of  People  v.  Belenciay  21 
Cal.  544,  and  ought  therefore  to  have  been  given,  unless  al- 
ready given  in  substance,  for  as  to  the  law  of  that  case,  there 
can  be  no  question.  Where  the  homicide  is  not  committed  by 
means  of  poison,  lying  in  wait,  or  torture,  or  in  the  perpetra- 
tion, or  the  attempt  to  perpetrate,  arson,  rape,  robbery,  or 
burglary,  the  degree  of  the  offense  depends  entirely  upon  the 
question  whether  the  killing  was  willful,  deliberate,  and  pre- 
meditated; and  upon  that  question  it  is  proper  for  the  jury  to 
consider  evidence  of  intoxication,  if  such  there  be,  not  upon 
the  ground  that  drunkenness  renders  a  criminal  act  less  crimi- 
nal, or  can  be  received  in  extenuation  or  excuse,  but  upon  the 
ground  that  the  condition  of  the  defendant's  mind  at  the  time 
the  act  was  committed  must  be  inquired  after  in  order  to 
justly  determine  the  question  as  to  whether  his  mind  was 
capable  of  that  deliberation  or  premeditation  which,  according 
as  they  are  absent  or  present,  determine  the  degree  of  the 
crime. 

The  court  below  does  not  seem  to  have  questioned  the  law 
of  the  defendant's  instructions,  but  refused  to  give  them  upon 
the  ground  that  they  had  been  already  given  in  substance. 
Upon  inspection  of  the  instructions  given  by  the  court,  we 
are  satisfied  that  the  law,  as  declared  in  the  instructions 
under  consideration,  had  already  been  given  in  language  per- 
haps better  adapted  to  the  comprehension  of  the  jury,  and 
hence  the  ruling  of  the  court  was  not  erroneous.  We  add, 
however,  that  in  such  cases  it  is  better  to  give  the  instruc- 
tions asked  than  to  refuse,  for  by  such  refusal  a  pretext  is  af- 
forded for  an  appeal,  which  otherwise,  perhaps,  would  not  b« 
taken. 

The  judgment  is  aflirmed,  and  the  court  below  directed  to 
appoint  a  day  for  the  executiim. 
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InnoiKiiiT  lOB  MuBBXB  2nan>  hot  Stjiti  tho  weapon  naed:  Dukes  t. 
AMs»  71  Am.  Bao.  370.  And  as  to  the  description  of  the  wound,  or  portion 
of  the  body  upon  which  it  was  inflicted,  see  the  above  case,  and  note  380. 
An  indictment  charging  that  the  killing  was  committed  by  some  manner 
sad  means  unknown  is  good:  Staie  v.  Williams^  78  Id.  248;  CommonwetiUh  t. 
Webtter,  02  Id.  711,  note  738;  People  ▼.  Orotdn,  34  Gsl  200,  where  the  princi- 
pal case  is  cited.  It  is  also  cited  and  approved  in  the  foUowing  cases,  as  to 
what  eonstitates  a  good  indictment  under  the  Califomia  criminal  code,  show- 
ing that  the  oomnum-law  form  of  indictment  is  abolished,  and  that  it  need 
floly  state  snob  facts  as  the  code  requires:  People  v.  Dkk^  37  Id.  280;  People 
V.  Shaber,  32  Id.  38;  People  v.  Ah  Woo,  28  Id.  208;  People  v.  Cronin,  34  Id. 
200,  206,  210;  Peopler.  Eong  An  Duck,  61  Id.  389;  Staie  v.  MiUain,  3  Kev. 
465.  The  foUowing  cases  declare  specifically  that  the  indictment  need  not 
describe  the  weapon  need,  the  woond  inflicted,  or  the  other  means  employed 
to  accomplish  the  killing:  People  v.  OtorIn,  wprct;  People  v.  Eomg  Au  Duck, 
itiprcL 

JjnamMEST  loa  Mubdkb  need  not  state  degree  of  the  crime:  White  v. 
Commonwealth,  6  Am.  Dea  443. 

Fksaov  Who  has  Fobmkd  or  Exfbubid  Dbcodkd  Opinion  as  to  the 
guilt  of  the  accused  is  incompetent  to  serve  as  a  juror:  Nebme  v.  State,  53 
Am.  Dec  04^  and  note  101;  Armuiead  v.  ComnuMweaUh,  37  Id.  633,  and  note; 
Maddoxr.  State,  70 Id.  307. 

OmasiON  TO  Ohabgb  as  to  MANSLAUOHraa  on  indictment  for  nmrder, 
where  the  evidence  does  not  wanant  it,  is  not  error:  Teal  v.  State,  68  Am. 
Dec  482,  and  note  486. 

ExFBXSSiON  or  Opinion  bt  Jvdgb  to  the  Jury  upon  the  weight  of  evidence 
is  etrar:  WeeUyy.  State,  75  Am.  Dec  62;  ifeMi v.  BaeUf,  62  Id.  171;  Beo' 
trig  V.  Burke,  54  Id.  351;  QwaOim  v.  Oommomoeakh,  83  Id.  264.  But  see, 
cDiiCra,  ATottAeiw  V.  AUen,  77  Id.  430. 

CouBT  SCAT  PBB8ENT  All  Faois  in  his  charge:  Home  v.  State,  81  Am.  Dec 
499. 

It  will  BB  ASSUXBD  that    PbOPBB   iNBTBUOnONS  WBBB  GiVBN:  Sidens' 

porker  v.  Sidenaparker,  83  Am.  Dec  527,  and  note  534;  and  unless  objected 
to^  and  noted  in  bill  of  exceptions,  will  not  be  noticed  on  appeal:  Note  to 
MagerACo.r.  McLure,  72  Id.  194;  Prieer.  State,  72  Id.  195. 

EvTDBNCB  or  Intocoation  is  admissible  in  cases  of  homicide  to  show  the 
ooodition  of  defendant's  mind:  Note  to  WhU^ftird  v.  Commonwealth,  18  Am. 
Dec  782.  As  to  instructions  under  such  evidenoe,  see  Otoatkin  v.  Contnum- 
weaUh,  83  Id.  264.  And  as  to  what  degree  of  intoxication  will  excuse  crime, 
see  Keemm  v.  Commomoealth,  84  Id.  414. 

It  is  not  Ebbor  to  Rbtitsb  to  Oivb  iNsrauonoNs  already  given  in  sub- 
stance: ffolbrook  V.  Utiea  etc  B,  M.  Co.,  61  Am.  Dec  502,  note  505;  Me* 
Cown  V.  Schrimpf,  73  Id.  221.  While  this  is  true,  it  is  the  better  practice  in 
criminal  cases  to  not  refuse  to  give  the  instruction,  if  there  is  no  valid  ob- 
jection to  it,  although  the  same  question  may  be  stated  twice:  People  v. 
Laehanaie,  32  CaL  436.  And  a  refusal  presents  a  pretext  for  an  appeal, 
which  might  not  otherwise  be  taken:  People  v.  Strong,  30  Id.  155,  both  citing 
the  principal  case 

iNSTBCJcnoNS  or  Lower  Coubt  will  be  presumed  to  be  correct,  and  when 
objected  to  on  appeal  without  any  part  of  the  testimony  being  shown  in  the 
record,  pointing  to  the  ground  upon  which  objection  is  based,  the  judgment 
will  not  be  reversed  nor  the  verdict  disturbed,  unless  it  manif estiy  appean 
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that  iiieh  iastnietiooa  were  erroneoiis  under  every  oonoeivable  ttate  of  facts: 
Peopler.  i>{ci^  84 CU.  665;  PwpleY.  7\>rr«g»  38 Id.  143;  Peopler.  Brotherton, 
47Id.404;  Pecjifey.  £fniftA,57Id.l31;  PecpfeT.  ^a&ey^60Id.  112.  Whou 
the  inetnictioiis  are  manifestly  erroneous,  the  oonrt  will  not  hesitate  to  re- 
view the  case,  although  it  may  not  have  the  evidence  before  it:  People  t. 
Dkk^  32  Id.  215,  all  citing  the  principal  case. 

Haliob  Avobethouoht  is  NaossaABT  Inobsddent  to  mnrder,  and  should 
be  alleged  in  the  indictment:  People  ▼.  Sehnddt,  63  OaL  28;  citing  the  prin- 
cipal case. 

iBVTBiTcnoN  SHOULD  KOT  Bl  OiTXir  onless  there  is  some  evidence  before 
the  jury  from  which  it  can  be  logically  dednoed:  People  v.  Beetf  39  CaL  691, 
citing  the  pridpal  case. 

CouBT  CANNOT  Chabob  Jubt  IN  RbsPbot  TO  Faots,  noT  ezpross  an  opin- 
ion as  to  the  weight  of  evidence:  State  v.  JHeOkmia,  5  Nev.  339;  LeoUaky  v. 
Cfamdng,  33  OaL  305.  While  this  is  tme,  the  role  was  the  opposite  at  com- 
mon law:  People  v.  Taylor,  36  Id.  266.  "Bat  the  oourt  may  irtate  the  evidence, 
and  that  there  is  no  evidenoe  of  partioular  facts:  People  v.  Dkk,  34  Id.  665, 
all  citing  the  principal  case. 

On  Trial  or  Inbiotmbnt  iob  Mubbkb,  coort  need  not  charge  as  to  mur- 
der in  the  second  degree  when  there  is  no  evidenoe  to  prove  that  the  crime 
is  of  thst  grade.  ISie  instmotions  should  be  given  with  reference  only  to  the 
facts  proved  before  the  jury:  People  v.  Bffrnee,  30  OaL  208,  citing  the  prin- 
cipal case. 

OoNTOHON  or  Accused,  Oaubkd  bt  Intozioation,  may  be  eonsidered  by 
the  jury,  to  enable  them  to  decide  as  to  the  question  of  intent  or  premedita- 
tion, although  intoxication  will  not  excuse  crime:  People  v.  HarrU,  29  OaL 
683;  People  v.  WilUams,  43  Id.  852.  But  if  it  is  shown  th«t  he  was  intozi- 
oatedt  and  was  incapable  of  forming  a  criminal  intent,  he  should  be  acquitted: 
People  V.  Blahe,  65  Id.  278,  all  citing  the  principal  case. 

On  Tbial  iob  Mubdbb,  Jubt  abb  Exclusivb  Judobs  of  the  faots  and 
weight  of  evidence.  But  if  there  is  no  evidenoe  before  them  which  reduces 
the  crime  charged  to  manslaughter,  the  court  may  so  inform  them,  and  in- 
struct them  that  they  cannot  oonsider  the  question  of  manslaoghter:  State  v. 
Oamramd,  6  Or.  220;  SmMk  v.  People,  I  OdL  144^  both  oitbg  the  prinoipal 


DbLAND   V.    HiBTT. 
[27  Oaufobnia,  <ni.] 
Patmbnt  or  Pabt  or  Amount  Dub  on  Monbt  Judombbte^  nadv  a  contract 
that  it  shall  operate  as  satisfaction  in  full  does  not  disohacge  the  judg- 
ment.   8noh  contract  is  nudum  paetmnu 

Thb  opinion  states  the  case. 

Mitchell  and  Cadtoalader,  for  the  appellant. 

Whitendes^  for  the  respondent 

By  Court,  Shaftbb,  J.    The  question  in  this  case  is,  whether 
a  payment  of  a  part  of  the  amount  due  upon  a  money  judg- 
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ment  will  discharge  the  judgment,  the  payment  having  been 
made  under  a  dry  agreement  that  it  should  operate  as  a  satis- 
fiEu:tion  in  fulL  It  was  held  in  Cumber  y.  WanCj  1  Strange,  426, 
the  leading  case  upon  the  subject,  that  a  liquidated  indebted- 
ness presently  due  could  not  be  discharged  by  a  payment  of 
less  than  the  whole  sum;  and  in  the  case  of  Fitch  v.  Suttonj  5 
East,  230,  the  doctrine  is  not  only  reasserted,  but  the  reason  of 
it  is  given, — such  a  contract  is  nudum  jxictum.  The  question 
has  been  adjudged  probably  in  every  state  in  the  Union,  and 
the  rule  has  been  uniformly  afiSrmed,  and  on  the  ground 
stated.  There  is  a  diversity  of  cases  that  are  sometimes  spoken 
of  as  exceptions  to  the  nde,  but  they  are  more  properly  not 
within  its  scope.  A  composition  going  solely  upon  the  grounds 
stated  is  universally  bad.  Inasmuch  as  the  discharge  in  this 
case  was  of  record,  it  is  possible  that  it  might  operate  as  an 
estoppel,  were  it  not  for  the  fOrCt  that  the  complaint  itself  goes 
behind  the  record  and  exposes  the  fSetct  that  the  discharge  was 
entered  in  pursuance  of  a  nudum  pactum.  The  cases  bearing 
upon  the  main  question  are  collected  in  1  Smith's  Lead.  Cas. 
147,  where  the  present  state  of  the  law  upon  the  point  is  fully 
and  learnedly  exhibited  in  the  note  on  Owathw  r.  Wane^  1 
Strange,  426. 
The  judgment  is  affirmed. 


Whbxhbe  PiBT  Patmhit  of  Judombkt,  uader  ui  agieeinini  thst  i* 
dull  duehaigo  tha  whole,  has  that  tttdot.  Me  Vntaamn,  on  Jndgnmti^  eee. 
463^  etting  in  rapport  of  the  prineipel  ease  Oan^  t.  Jank,  54  Baik  170; 
iae  aleo  .fiirti  T.  i8^  M  Am.  Beo.  63S. 


BaMSDBLL   V.    FULLBB. 
(38  OAUFoamA,  17.1 

PUBG&ISBD  VUBZirO    COTXBTOBB  WITK  Wmfli  BMtJJtiSM  FOVM 

beeomes  her  lepaiate  estate. 

ItonoAOB  BT  GBARm  or  ExmBAXi^  or  PBOFumr  fxmamjkBKD  with 
Wns'fl  SxPAEATB  FuHSSy  and  deeded  to  her  during  oorertore^  ia  a  dond 
upon  her  title^  which  a  court  of  eqnity  will  relieve  againat. 

Fkmsumftmxos  o  that  Fbofbbtt  OoiryKTED  TO  Wnn  roa  Momr  Coh- 
gmxRAZioir  ia  oommon  property,  hat  this  preenn^ticn  may  he  rehatted 
hj  diowing  that  it  waa  pnrohaaed  with  money  helonging  to  her  eq^arate 


On  "PuBasuJUMQ  num  flusBAXB  Rbal  Ebxatb  Dsened  to  Wnn  for  a 
money  conaideration  during  coyertore  does  eo  at  lua  periL  The  record 
ef  tfaa  deed  ia  noiioe  that  the  land  may  be  the  wife's  aeparate  property, 
and  is  soflrfsnt  to  pnt  purohasers  npon  inquiry. 
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Action  to  foreclose  mortgage.    The  opinion  atates  the  facta. 

Walter  Van  Dyhe^  for  the  appellant. 

A.  and  H,  C.  Campbell^  for  the  respondeots. 

By  Court,  Sawyer,  J.  On  the  13th  of  November,  1856,  the 
premises  described  in  the  complaint,  for  a  consideration  ex- 
pressed in  the  deed,  of  three  thousand  dollars,  were  conveyed 
by  one  George  W.  Brown  to  the  defendant  Jane  E.  FnUer, 
who  was  then  the  wife  of  Silas  Fuller.  The  purchase-money 
was  paid  out  of  funds  belonging  to  the  separate  estate  of  Mrs. 
Fuller.  On  the  third  day  of  November,  1859,  Silas  Fuller,  at 
that  time  the  husband  of  defendant  Jane  E.  Fuller  (but  who 
was  very  soon  afterward  separated  from  her  by  a  decree  of 
divorce),  executed  a  conveyance  of  said  premises  to  L.  L.  Law- 
rence. Said  Lawrence,  on  the  11th  of  August,  1860,  conveyed 
to  defendant  Summers.  These  deeds  were  regularly  acknowl- 
edged and  recorded.  Both  Lawrence  and  Summers  took  their 
respective  conveyances  with  actual  knowledge  of  the  fact  that 
the  consideration  of  the  conveyance  from  Brown  to  defendant 
Jane  E.  Fuller  was  paid  out  of  the  separate  estate  of  Mrs. 
Fuller.  On  the  15th  of  June,  1861,  defendant  Summers  exe- 
cuted the  mortgage  in  suit  to  one  Alexander  G.  Ramsdell,  to 
secure  the  note  set  out  in  the  complaint,  which  note  and  mort- 
gage were  afterward  assigned  to  plaintiff.  There  is  nothing 
other  than  the  record  of  the  deed  from  Brown  to  Jane  E.  Ful- 
ler to  show  that  plaintiff,  or  his  assignor,  the  mortgagee  in 
said  mortgage,  had  notice  at  the  time  of  the  execution  and 
assignment  respectively  of  said  mortgage,  that  Mrs.  Fuller 
claimed  the  laiid,  or  that  the  purchase-money  was  paid  to 
Brown  out  of  her  separate  estate.  Subsequent  to  the  execu- 
tion of  the  mortgage,  the  defendant  Jane  E.  Fuller,  in  an 
action  instituted  for  thiat  purpose  against  defendant  Summers, 
recovered  the  premises  in  question.  Plaintiff  brought  this 
action  to  foreclose  the  said  mortgage,  making  Mrs.  Fuller  a 
party  defendant. 

The  defendant  Jane  E.  Fuller  in  her  answer  set  up  her 
title  as  aforesaid,  alleging  plaintiff's  mortgage  to  be  a  cloud 
upon  it,  and  asking  as  affirmative  relief  that  the  said  mort- 
gage be  declared  null  and  void  as  against  her,  and  that 
the  same  be  set  aside,  and  be  removed  as  a  cloud  on  her 
title  to  said  premises.  The  facts  having  been  found  upon 
the  trial  as  herein  stated,  a  judgment  was  entered  in  accord* 
ance  with  the  prayer  of  the  answer  of  defendant  Jane   E 
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Fuller;  and  from  that  portion  of  the  judgment  this  appeal  is 
taken. 

Conceding  Mrs.  Fuller  to  have  a  valid  title  as  against  the 
plaintiff's  mortgage,  there  can  be  no  doubt  that  the  mortgage 
is  a  cloud  upon  it,  which  will  be  removed,  within  the  principle 
of  the  case  of  Pixley  v.  HugginSf  15  Cal.  130,  and  numerous 
other  cases.  Property  purchased  during  coverture  with  funds 
which  constitute  a  part  of  the  separate  estate  of  the  wife  will 
also  be  her  separate  estate.  Such  a  transaction  would  only 
be  changing  the  form  of  the  property,  which  is  already  held 
as  separate  estate,  without  in  any  degree  affecting  its  char- 
acter as  separate  property. 

In  Huston  v.  Curl,  8  Tex.  242  [58  Am.  Dec.  110],  the  court 
say:  ''It  is  the  settled  doctrine  and  law  that  prox)erty  pur- 
chased during  the  marriage,  whether  the  conveyance  be  made 
to  the  husband  or  wife  separately,  or  to  them  jointly,  is  pre- 
sumed to  belong  to  the  community.  This  presumption  may 
be  rebutted  by  clear  and  satisfactory  proof  that  the  purchasid 
was  made  with  the  separate  funds  of  either  husband  or  wife, — 
in  which  case  it  remains  the  separate  property  of  the  party 
whose  money  was  employed  in  the  acquisition."  See  also 
Meyer  v.  Kinzery  12  Cal.  252  [73  Am.  Dec.  538]. 

The  power  t^o  change  the  form  of  the  investment,  without 
impairing  the  right  of  the  wife,  is  absolutely  essential  to  the 
full  beneficial  enjoyment  of  her  separate  estate. 

A  presumption  arises  from  a  conveyance  to  a  married 
woman  upon  a  money  consideration,  that  the  prox)erty  con- 
veyed is  common  prox)erty.  But  this  is  only  a  presumption 
of  law  arising  from  the  fact  that  a  purchase  has  been  made 
during  coverture,  and  the  real  character  of  the  transaction 
may  be  shown.  It  is  much  easier  for  the  party  purchasing 
land  to  show  affirmatively  that  the  funds  used  are  separate 
property  of  the  party  purchasing  than  for  others  interested  to 
show  negatively  that  they  were  not.  The  evidence  is  pecu- 
liarly within  the  knowledge  and  control  of  such  party.  For 
these  and  other  reasons,  when  the  fact  is  required  to  be  proved, 
the  law  throws  the  burden  of  identifying  the  funds  as  a  part 
of  the  separate  estate  upon  the  party  claiming  the  benefit  of 
such  estate. 

In  this  case  it  was  shown  to  the  satisfaction  of  the  court, 
that  the  premises  in  question  were  purchased  with  funds  be- 
longing to  the  separate  estate  of  the  wife.  They  became  there- 
fore, in  fSact,  her  separate  property.  The  conveyance  was,  upon 
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its  face,  to  the  wife.  The  apparent  record  tide  was  in  her, 
and  not  in  her  husband,  Silas  Fuller.  The  deed  is  sufficient 
in  law  to  convey  a  title  to  the  wife,  but  whether  it  did  in  faci 
convey  an  estate  in  common,  or  a  separate  estate,  manifestly 
depended  upon  a  fact  de  hors  the  deed.  Ostensibly  the  intent 
was  to  vest  the  title  in  the  grantee  named,  Jane  E.  Fuller.  It 
did  not  appear  on  the  face  of  the  deed  that  the  grantee  was  a 
married  woman,  or  that,  being  a  married  woman,  the  consid- 
oration  was  paid  out  of  her  separate  estate.  The  deed,  then,  so 
far  as  shown  on  its  face,  might  have  conveyed  a  title  absolute 
to  Sifeme  sokj  a  separate  estate  to  a,  feme  covert^  or  an  estate  in 
common  to  husband  and  wife.  Upon  the  best  view  for  plain* 
tiff,  the  deed  upon  its  bice  was  equivocal  But  it  afforded  to 
all  persons  seeking  to  acquire  title  under  it  a  dew  to  the  title, 
which  they  were  bound  to  pursue,  or  suffer  the  consequences 
of  their  laches.  The  grantee  is  a  woman.  The  presumption 
of  law  is  that  she  is  «ob,  and  prima  fctcie  a  conveyance  from 
her  would  pass  the  title.  But  she  may  be  married,  and  her 
deed  may  not  pass  the  title.  The  fact  as  to  whether  she  is 
married  or  single  all  parties  dealing  with  the  land  must  ascer- 
tain, or  omit  to  do  so  at  their  peril.  So,  also,  if  a  grantee  of  a 
conveyance  for  a  money  consideration  is  a  married  woman  at 
the  date  of  the  conveyance,  prima  fade  a  conveyance  by  the 
husband  in  his  own  name  of  the  land  so  conveyed  to  the  wife 
will  be  presumed  to  pass  the  title;  but  in  fact  it  may  not,  for 
the  reason  that  the  land  may  still  be  the  separate  property  of 
the  wife,  which  he  has  no  power  to  convey.  And  in  such 
cases,  as  in  the  case  last  mentioned,  all  parties  claiming  title 
through  the  husband  to  lands,  the  title  to  which  never  stood 
in  his  name,  must  ascertain,  at  their  peril,  whether  he  did  in 
fact  have  the  power  to  convey. 

The  record  title  in  this  case  was  notice  to  all  the  world  that 
the  land  in  dispute  might  be  the  separate  property  of  Mrs. 
Fuller,  and  every  party  dealing  with  it  did  so  at  his  periL 
The  plaintiff  was,  by  the  record,  put  upon  inquiry  as  to  the 
true  condition  of  the  title.  The  grantee  upon  the  record  was 
capable  of  taking  the  land,  and  was  a  different  person  from 
the  one  from  whom  the  plaintiff  derives  his  title.  If  the  plain- 
tiff did  not  avail  himself  of  the  means  afforded  by  the  record 
to  ascertain  the  true  state  of  the  title,  it  is  his  own  fault,  and 
he  cannot  claim  to  be  an  innocent  purchaser.  He  stands  in 
BO  better  position  than  he  would  had  he  taken  his  mortgage 
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from  Fuller  himflelf.    We  think  the  jadgmentfiilly  supported 
by  the  pleadings  and  the  fctcts  found. 
It  is  therefore  affirmed. 

PuBUMPTioM  n  TSAT  Phopsbtt  BxLcnfQs  TO  OoMMUim'i;  Jf€yer  ▼.  KhmBTp 
73  Am.  Deo.  538»  and  note,  and  the  extended  note  to  Cooks  y.  Brtnumdf  86  Id. 
6B6;  bat  this  presomption  nay  be  rebatted:  Pedt  y.  Vandenberg,  SO  CaL  42; 
ft6;  Peek  t.  Brummaghn^  31  Id.  448;  Higgku  y.  Biggbu,  46  Id.  263.  Land 
pnrchaaed  with  the  wife's  separate  funds  is  her  separate  properly;  Grkpatrkk 
T.  B^fifr^^  76  Am.  Dec  363;  and  note.  A  purchase  in  the  name  of  the  wife 
in  the  nsoal  coarse  of  business  is  sufficient  notice  to  put  third  persons  on  in- 
qoiiy  whether  the  property  was  separate  property  or  not:  Peek  t.  Vandenbefy, 
30  GaL  60;  VaaoauU  r.  Awtin,  36  Id.  697»  609,  700;  Hai$^  t.  Wilke,  65  Id. 
629,  all  citing  the  principal  case. 

EQurrABLi  Rkubf  mat  bb  Had  AGAmsT  OoiryxrAircis  which,  though 
ineffiBotnal  to  pass  title,  will  cast  a  doud  thereon:  PoKsr  y.  PSioo^  66  GaL  176^ 
citing  the  principal  case. 


Stevenson  v.  Smith. 

128  Oauvobmxa,  ids.] 

DAMAias  aoT  NmiMiinT  AoGBonio  fbox  thb  Act  OcnmiAiinm  of  aei 

Spxoial,  and  mnst  be  pleaded  with  particularity,  and  so  as  to  show  the 
facts  out  of  which  they  arise,  or  thoy  cannot  be  recovered. 

Ik  Acno2f  agaikst  Shxritf  vob  WBOMorDTL  Attaohiibht  of  man^  and  for 
damages  for  its  detention,  a  daim  for  damages  beoaose  the  animal  has 
lost  flesh,  in  consequence  of  havipg  been  kept  upon  short  pasturage,  and 
because  she  was  detained  daring  the  breeding  season,  is  a  daim  to  spe- 
cial damages,  which  mnst  be  specially  and  spedfloally  pleaded. 

Bbbob  oj  Goubt  nr  BBFoanra  to  Allow  Pabtt  Gosra  cannot  be  reviewed 
on  an  appeal  from  an  order  denying  a  new  trial. 

AcnoN  for  damages.    The  opinion  states  the  fisMts. 

Gtearge  Cadwalader^  for  the  appellant 

W.  8.  Long^  for  the  respondents. 

By  Coorty  Sawtsb,  J.  This  is  «n  action  to  leoover  a  mare 
and  c<dt  seked  by  the  defendant  (sheriff  of  Tehama  County) 
mider  an  attachment,  and  damages  for  their  detention.  Plain- 
tiff recovered  the  property.  Plaintiff  moved  for  a  new  trial, 
on  the  ground  that  certain  special  damages  claimed  to  have 
been  proved  were  not  foand  for  him.  The  motion  was  denied, 
and  the  plaintiff  appeals  from  the  order  denying  a  new  trial. 

The  appellant  claims  that  the  evidence  shows  that  the  ani- 
mals were  placed  by  defendants  in  fields  where  the  pasturage 
was  poor,  and  that,  in  consequence  of  this  act,  they  lost  flesh, 
ind  depreciated  in  value  to  the  extent  of  five  hundred  dollara 
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Also,  that  the  mare  was  a  valuable  brood  mare,  taken  to  Te« 
hama  County  for  the  purpose  of  being  bred  to  a  particular 
horse,  and  that  by  reason  of  the  taking  and  detention  by  de- 
fendants the  breeding  season  was  lost,  whereby  a  further 
damage  was  shown  to  have  been  sustained,  to  the  amount  of 
five  hundred  dollars,  and  that  the  court  should  upon  the  evi- 
dence  have  found  these  items  of  damage  for  plaintiff. 

On  examination  of  the  pleadings,  we  find  no  averments  in 
the  complaint  that  would  authorize  the  recovery  of  the  items 
claimed.  These  damages  are  special,  and  the  facts  out  of 
which  they  arise  must  be  averred  or  they  cannot  be  recovered. 

Mr.  Chitty  says:  ^^  Damages  are  either  general  or  special. 
General  damages  are  such  as  the  law  implies,  or  presumes  to 
have  accrued  from  the  wrong  complained  of.  Special  dam- 
ages are  such  as  really  took  place,  and  are  not  implied  by 
law,  and  are  either  superadded  to  general  damages  arising 
firom  an  act  injurious  in  itself,  as  when  some  particular  dam- 
age arises  fi\>m  the  uttering  of  slanderous  words  actionable  in 
themselves;  or  are  such  as  arise  fi\>m  an  act  indifferent  and 
not  actionable  in  itself,  but  only  injurious  in  its  consequences,'' 
etc.:  1  Ch.  PL  896. 

Again:  '^  It  does  not  appear  necessary  to  state  the  former 
description  of  the  damages  in  the  declaration,  because  pre- 
sumptions of  law  are  not  in  general  to  be  pleaded  or  avened 

as  facts,  etc But  when  the  law  does  not  necessarily 

imply  that  the  plaintiff  sustained  the  damages  by  the  act 
complained  of,  it  is  essential  to  the  validity  of  the  declaration 
that  the  resulting  damage  should  be  shown  with  particu- 
larity  And  whenever  the  damages  sustained  have  not 

necessarily  accrued  fi\>m  the  act  complained  o^  and  con- 
sequently are  not  implied  by  law,  then,  in  order  to  prevent 
surprise  on  the  defendant,  which  might  otherwise  ensue  at  the 
trial,  the  plaintiff  must  in  general  state  the  particular  dam- 
age which  he  has  sustained,  or  he  will  not  be.  permitted  to 
give  evidence  of  it  Thus,  in  an  action  of  trespass  and  false 
imprisonment,  where  the  plaintiff  offered  to  give  in  evidence 
that  during  the  imprisonment  he  was  stinted  in  his  allowance 
of  food,  he  was  not  permitted  to  do  so,  because  the  fSact  was 
not,  as  it  should  have  been,  stated  in  the  declaration;  and  in  a 
similar  action  it  was  held  that  the  plaintiff  could  not  give 
evidence  of  his  health  being  injured,  unless  specially  stated. 
So  in  trespass  'for  taking  a  horse,'  nothing  can  be  given  in  evi- 
dence which  is  not  expressed  in  the  declaration,  and  if  money 
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was  paid  over  in  order  to  regain  possession,  such  pajrment 
should  he  alleged  as  special  damages":  1  Ch;  PL  896. 

The  complaint  in  this  case  only  alleges  the  ownership  of  the 
animal,  the  value,  the  wrongful  taking  and  detention,  the  de- 
mand, and  that  plaintiff  '^  has  sustained  damages  hy  reason  of 
such  wrongful  taking  and  detention  of  said  chattels  and  prop- 
erty in  the  sum  of  one  thousand  dollars." 

From  these  facts  alone,  the  law  does  not  imply  either  of  the 
items  of  damages  claimed  to  have  been  proved.  The  first  item 
is  not  even  consequential  upon  any  of  the  facts  alleged,  hut  re- 
sults from  other  acts  of  defendants  while  the  animals  were  in 
his  possession.  And  the  second  item  of  damages  would  not 
necessarily  result  from  a  mere  taking  and  detention.  These 
damages  depend  upon  an  extraordinary  value  of  the  animal 
for  a  particular  purpose,  and  upon  the  special  use  to  which  she 
was  capable  of  being  applied.  The  fetcts  out  of  which  these 
items  of  special  damages  arise  must  be  allq^  in  the  com- 
plaint, or  they  cannot  be  recovered.  They  are  not  alleged, 
and  are  therefore  not  embraced  within  the  issues  to  be  tried. 
For  this  reason,  if  for  no  other,  the  plaintiff  is  not  entitled  to 
judgment  for  such  items  of  damages.  There  was,  then,  no 
errOT  in  not  finding  for  plaintiff  on  these  points. 

The  only  other  point  made  by  appellant  is,  that  the  court 
erred  in  not  giving  plaintiff  costs.  There  is  no  doubt  in  our 
minds  that  the  plaintiff  was  entitled  to  costs.  But  this  error 
in  no  way  affects  the  finding,  and  is  not  a  ground  for  a  new 
IriaL  The  error  cannot,  therefore,  be  corrected  on  appeal  from 
an  order  denying  a  new  triaL  The  proper  mode  of  reviewing 
and  correcting  this  error  is  on  appeal  from  the  judgntent,  but 
DO  such  appeal  has  been  taken  in  this  case. 

Judgment  affirmed. 

SpIOIAL  DaXAOIS  must  BS  AiujMlD  AJni  PlBnODXilBLT  BtASKDl  8m  tlM 

note  to  Adams  IBxp,  Co.  y.  Egbert,  7S  Am.  Deo,  3S7,  and  oaset  oitad;  and  see 
the  principal  caae  cited  to  tliis  effect  in  L.  T,  Co.  y.  8.  d:  W.W.  B.  R.  Co., 
41  OaL  565;  Gay  y.  Winter,  34  Id.  102. 

Bkbob  Df  TAxnia  Ciosn  oav  bb  Rsvuwbd  only  on  appeal  from  the  judg- 
ment: Xa«i^y.Aieii^  88  CU.  078;  1)100%  T.iTeH^ 
pfinc^al  caae. 
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Feoflb  bx  bbl.  PoLHBuns  V.  Pratt. 

fSS  OAUfomiOA,  IflC] 
ICAXttAMim  WILL  VOT  JjM  TO  BsviBW  AcHOv  OF  OooBT  wUeh  ii  Jodioial 

and  ditcretioBMy  la  iti  natorab  bat  tht  remsdyy  if  an  csvor  bt*  baoiooiii- 

inHtwij  isbgri^paaL 
ICaniAiam  wm.  vor  Ln  to  Oqicrl  Judob  to  Bmibe  Judommit  ov  Db- 

MiBBAL  upon  plaintiff'i  motkn,  and  at  his  ooata^  nh&n  tbm  molioa  is  ra> 

aistsd  hj  dnfanrtant  anddimisd  bj  snob  Judge;  lor  in  a  casa  ol  this  Idad 

a  Jndga  aois  JndiaaUy. 

Mahdaxub.    The  opinion  states  the  &ct8. 

Ddo$  Lake  J  for  the  relator. 

/.  P.  TVeadweUf  in  pro.  per.y  against  the  writ. 

Bj  Courts  Sahdbbson,  C.  J.  This  is  an  application  tot  a 
mandamus  to  the  judge  of  the  twelfth  judicial  district,  com- 
manding him  to  enter  a  judgment  of  dismissal  in  an  action 
pending  in  his  court  wherein  the  relator  and  another  are  plain* 
tiffs,  and  James  P.  Treadwell  and  others  are  defendants. 

It  appears  that  the  plaintiffs  in  that  action,  upon  notice, 
moved  the  court  to  enter  a  judgment  dismissing  it  at  their 
costs,  as  provided  in  the  first  subdivision  of  section  148  of  the 
civil  practice  act.  This  motion  was  contested  by  defendant 
Treadwell,  upon  the  ground  that  he  had  made  a  counter-claim, 
and  hence  the  plaintiffs  could  not  dismiss  against  his  consent; 
and  in  support  of  his  opposition  to  the  motion,  Treadwell  re- 
lied upon  the  pleadings,  proceedings,  and  a  stipulation  made 
in  the  action  between  the  parties  thereto,  and  an  affidavit  made 
by  himsel£  After  hearing  the  argument  of  counsel,  the  court 
denied  the  motion,  thereby  sustaining  the  grounds  of  the  ob* 
jection  to  the  motion  interposed  by  the  defendant 

We  do  not  think  a  mandamus  will  lie  in  this  case.  The  real 
and  substantial  question  presented  for  the  decision  of  the  court 
by  the  motion  to  dismiss  was,  whether  the  defendant  had  set 
up  a  counterclaim  against  the  plaintiffs  upon  which  he  was 
seeking  affirmative  reliefl  If  he  had  not,  the  plaintiffs  were 
undoubtedly  entitled  to  the  judgment  which  they  asked,  other* 
wise  not.  The  solution  of  that  question  depended  upon  the 
judicial  reading  and  construction  of  the  defendant's  answer, 
and  the  stipulation  between  tiie  parties,  and  the  effect  of  the 
latter  upon  the  former.  It  was  chdmed  on  the  part  of  the 
plaintiffs:  1.  That  the  counter-claim  made  in  the  answer 
could  not  be  legally  made  in  the  action;  and  2.  That  the 
counter-claim  had  been  withdrawn  by  the  force  and  effect  ol 
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the  stipulation.  Both  of  these  propositions  were  denied  by 
the  defendant,  and  in  deciding  them  the  judge  acted  judi- 
cially, not  niinisterially;  and  having  decided  them  according 
to  the  best  of  his  ability,  a  marulafmtB  does  not  lie  to  compel 
him  to  reverse  his  decision  and  render  a  different  one:  Chase 
V.  Blachstone  Canal  Company^  10  Pick.  244;  People  ex  rel. 
Doughty  v.  Judges  of  Dutchess  County,  20  Wend.  658.  This 
writ  lies  to  compel  a  subordinate  judicial  tribunal  to  proceed 
and  exercise  its  functions  when  it  has  neglected  or  refused  to 
do  so;  but  when  the  act  to  be  done  is  judicial  or  discretionary, 
the  writ  cannot  direct  what  decision  or  judgment  shall  be  ren- 
dered, nor  can  it  be  granted,  after  the  inferior  tribunal  has 
acted,  for  the  purpose  of  reviewing  its  decision:  People  v.  Sex- 
tony  24  Cal.  79.  If  the  court  has  committed  an  error  in  deny- 
ing the  plaintiffs'  motion,  the  same  can  be  reviewed  on  appeal, 
which  is  a  speedy  and  adequate  remedy  in  the  ordinary  course 
of  law  within  the  meamng  of  the  468th  section  of  the  practice 
act    To  review  errors  is  not  the  office  of  the  writ  of  mandamus. 

The  case  of  People  ex  rel.  Smith  v.  Judge  of  the  Twelfth  Dia- 
trictj  17  Cal.  548,  was  a  much  stronger  case  for  the  relator 
than  this.  There  the  legislature  by  a  special  act  had  directed 
the  court  to  make  an  order  changing  the  venue  in  a  certain 
action  then  pending  before  it  The  language  of  the  act  was 
clear,  explicit,  and  mandatory,  leaving  nothing  to  the  discre- 
tion of  the  court  The  court  nevertheless  refused  to  make  the 
order,  and  it  was  held  that  a  mandamus  would  not  lie. 

Mandamus  denied. 

Shaftsb,  J.,  being  disqualified,  did  not  participate  in  the 
decision  of  this  case. 

MAinuxuB  D018  HOT  Lh  to  Rbvxxw  AonoN  or  Ooubt  wtdoh  is  judioial 
and  disorttiooaiy:  Sea  Arborrjf  ▼.  Beooen,  65  AnL  Bea  70L 


Franklin  v.  Dobland. 

us  OAUFOKKIA,  17Qw] 

DsFEimAOT  cr  SnnnciifT  n  vor  Ebtoppkd  bt  mt  Deed,  m  agikintt  plaia- 
tifl^  who  it  an  eatira  rtnuiger  thereto. 

Died  ov  DsmmAar  nr  EjsomiiT  will  hot  Opiratb  ab  Estoppil  ni 
Pais  opon  him,  m  sgainst  ths  plaintiff,  who  is  a  stranger  thereto^  in  re- 
gurd  to  the  desonptioii  of  the  land  stated  therein,  if  it  does  not  appear 
that  sodi  descriptioii  was  Inserted  with  a  view  to  inflaenoe  the  plainiiil 
in  the  oondnet  ol  his  own  affiUrs^  or  that  he  was  inflnenoed  by  it  in 
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Jx  Vnnso  BopimABTW,  MoRUMXErrB  ICihtamisd  nr  Dud  Qofttot  i 

▲HD  DiBTAirOBi. 

RiGir AL8  XH  DxiD  TO  WmoB  I>ii!iinuinr  n  PAsrr  iun>  PtAiBTi^ 

•re  admiiwMft  in  eridenoo  m  aunpld  tAmmAtma  onlj,  mdd  bf  tiid  par^ 
by  whom  the  daed  was  •ocecated. 

Verdict  is  so  Fab  OrrosxD  to  EvnooraB  la  to  Jusmr  Nsw  Tbxal^ 
where  in  a  trial  in  an  action  of  ejectment,  npon  a  qoestion  of  honndaiy, 
the  testimony  of  fire  nnimpeaohed  witnesses  stood  opposed  to  the 
description  oontainea  m  a  deed  to  which  one  of  the  parties  was  a 
stranger,  and  the  yerdict  f oand  the  fact  as  recited  in  the  deed. 

If  (hns  Who  is  not  Ownxk  ow  Lot  ov  Land^  aitkb  ExBOumra  Dxid  of 
it  to  another,  is  placed  in  possession  of  the  lot  by  the  real  owner,  he  may 
avail  himself  of  this  possession  as  a  defense  in  ejsotment  brought  sgainsi 
him  by  his  grantee. 

Oraktob  oj  Land  Takiko  Abvzbsb  Poanasiov  Subsbquxht  to  hs  Dbkd^ 
and  holding  continnoos  adrerse  possession  for  Ato  yean^  may  set  np  the 
statute  of  limitations  as  a  de&nse  in  an  aetioa  d  ejaotmeni  faroqght 
against  him  by  his  grantee. 

Bjbotmbnt.    The  opinion  atates  the  £Eurt8» 
Edward  ZbmpUfW,  for  the  appellant 
Edward  F.  Head^  for  the  respondent. 

By  Court,  Shaftbb,  J.  This  action  was  brought  to  reoofer 
the  pieces  or  parcels  of  lands  in  San  Francisco  described  in 
the  complaint,  and  referred  to  throughout  the  case  as  parcels 
1, 2,  and  3.  The  plaintiff  had  judgment  for  the  first  and  third 
parcels,  and  the  defendant  for  the  second.  The  defendant  ap- 
peals firom  the  judgment  in  fisivor  of  the  plaintiff  for  the  first 
and  third  parcels,  and  fi\>m  the  order  denying  his  motion  for 
new  trial.  No  appeal  has  been  taken  by  the  plaintiff  from 
the  judgment  against  him  for  the  second  parcel. 

The  answer  denies  the  right  of  the  plaintiff  to  the  several 
lots, — sets  up  title  in  the  defendant  and  adverse  possession 
of  the  first  parcel  for  more  than  thirteen  years,  and  title  in 
Samuel  Crim  and  adverse  possession  of  the  third  parcel  for 
thirteen  years,  and  that  defendant  is  not  and  has  not  been  in 
the  possession  thereof  except  as  the  tenant  of  said  Samuel 
Crim. 

The  defendant  quitclaimed  the  first  parcel  sued  for  to  Groat 
June  12,  1854,  who  quitclaimed  to  Robles  in  1866,  who,  on 
the  20th  of  March,  1863,  conveyed  to  2;he  plaintiff.  The  north 
line  of  the  parcel  was  described  in  the  plaintiff's  deed  to  Groat 
as  follows:  '^  Commencing  at  a  point  on  the  west  line  a^ 
Dolores  Street,  in  4Baid  city,  where  it  is  intersected  by  a  post- 
and-rail  fence  designed  for  pickets,  along  which  is  planted  a 
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row  of  Cottonwood  trees."  The  location  of  this  row  of  trees  was 
one  of  the  governing  questions  of  fact  controverted  by  the 
parties  at  the  trial.  The  defendant  introduced  five  witnesses, 
all  of  whom  placed  the  trees  on  the  line  claimed  by  him;  and 
the  one  witness  who  located  them  in  the  first  instance  accord- 
rig  to  the  views  of  the  plaintiff,  by  whom  he  was  called,  after 
bmring  the  witnesses  for  the  defense,  went  voluntarily  upon 
the  stand,  and  so  corrected  his  first  statement  as  to  bring  it 
into  substantial  agreement  with  the  testimony  given  by  them. 
All  of  these  witnesses  were  acquainted  with  the  locality;  none 
of  them  were  impeached,  nor  is  there  anything  in  the  record 
reflecting  in  the  slightest  degree  upon  their  trustworthiness. 
The  only  evidence  relied  upon  in  rebuttal  was  found  in  a  mort- 
gage executed  by  the  defendant,  Dorland,  to  one  Debus,  in 
August,  1856.  The  premises  covered  by  the  mortgage  are  de- 
scribed therein  as  follows:  '^Commencing  at  a  point  on  the 
western  line  of  Dolores  Street,  formed  by  the  intersection  of  the 
southern  line  of  lands  owned  by  J.  P.  Coater  with  said  Dolores 
Street;  thence  running  southerly  on  said  line  of  Dolores  Street 
250  feet  to  lands  recently  deeded  by  the  party  of  the  first  part 
to  R.  V.  Groat;  thence  at  right  angles,"  etc.  It  is  conceded, 
if  the  northern  line  of  the  lot  conveyed  by  the  defendant  to 
Groat  in  1854  —  that  is,  the  row  of  oottonwood  trees — was  in 
fact  250  feet  south  of  the  starting-point  named  in  the  mort- 
gage, that  the  lot  so  conveyed  to  Groat  in  1854  is  the  one 
described  in  the  complaint. 

It  is  insisted  for  the  respondent  that  the  defendant  was 
estopped  by  the  mortgage  from  saying  that  the  northern  line 
of  the  Groat  lot  was  not  in  fact  250  feet  to  the  south  of  the 
point  where  Dolores  Street  is  intersected  by  Coater's  south 
line.  This  position  is  not  tenable.  The  plaintiff  is  an  entire 
stranger  to  the  mortgage  and  the  mortgage  right,  and  there- 
fore there  can  be  no  estoppel  by  deed;  and  as  it  does  not  ap- 
pear that  the  description  was  inserted  in  the  mortgage  with 
any  view  to  influence  the  plaintiff  in  the  conduct  of  his  own 
affairs,  and  particularly  as  it  does  not  appear  that  the  plain- 
tiff ever  was  influenced  by  it  in  fact,  it  is  apparent  that  the 
elements  of  an  estoppel  in  pais  are  lacking  also.  The  de- 
scription in  the  mortgage  stands,  then,  as  a  simple  admission. 
If  it  had  been  proved  that  the  defendant,  having  his  atten- 
tion called  to  the  point  as  a  principal  question,  had  deliber- 
ately stated  that  the  north  line  of  the  Groat  lot  was,  to  his 
knowledge,  250  feet  south  of  the  Coater  comer,  the  state- 
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ment  would,  in  our  judgment,  have  been  entitled  to  much 
higher  consideration  than  can  be  claimed  for  it  as  it  standb  in 
the  mortgage.  Nothing  is  more  common  than  discrepancies 
between  the  monuments  and  the  courses  and  distances  set 
forth  in  deeds.  In  such  cases  the  monuments  govern;  and 
for  the  reason  that  they  are  usually  stated  upon  full  knowl- 
edge and  reflection,  while  as  to  courses  and  distances,  they 
are  most  firequently  arrived  at  by  estimate  or  guess  in  all 
those  cases  where  visible  monuments  are  named.  For  these 
reasons,  w^  consider  that  the  admission  contained  in  the 
mortgage  to  Debus  does  not  detract  materially  from  the  weight 
of  the  testimony  of  the  six  witnesses  referred  to  as  to  the  loca- 
tion of  the  row  of  cottonwood  trees  named  in  the  deed  under 
which  the  plaintiff  claims.  We  therefore  hold  that  the  find- 
ing of  the  court  on  that  point  is  so  far  opposed  to  the  evidence 
QH  to  justify  the  awarding  of  a  new  trial. 

As  to  lot  No.  3,  there  was  no  conflict  in  the  evidence  on  the 
(juestion  of  title.  The  plaintiff  claimed  under  title  derived 
from  the  defendant  through  a  chain  of  quitclaim  deeds. 
There  was  no  evidence  that  the  defendant,  from  whom  the 
title  started,  was  himself  the  owner  of  the  lot,  or  that  he,  or 
the  plaintiff,  or  any  intermediate  party  in  the  chain,  was  ever 
in  possession  before  or  at  the  time  when  the  deed  was  given. 
The  defendant,  under  proper  allegations  in  his  answer,  intro- 
duced evidence  tending  to  prove  that  he,  after  the  execution 
of  the  deed  under  which  the  plaintiff  claimed,  was  placed  in 
the  possession  or  custody  of  the  lot  as  the  agent  of  one  Crim, 
who  claimed  to  be,  and  as  the  evidence  tended  to  prove  was, 
in  fact,  the  owner  of  the  land.  If  Crim  was  the  owner  of  the 
lot,  and  put  the  defendant  in  custody  of  it  after  the  date  of 
the  defendant's  quitclaim,  there  can  be  no  just  pretense  that 
the  defendant  could  not  avail  himself  of  that  state  of  facts  to 
protect  himself  in  that  custody  (assuming  now  that  his  cus- 
tody amounted  to  a  personal  possession  on  his  part),  even 
though  he  had,  prior  to  his  assuming  such  custody,  quit- 
claimed the  lot  to  Martel,  under  whom  the  plaintiff  claimed 
directly.  We  consider  the  findings  in  relation  to  this  lot  as 
opposed  to  all  the  evidence  having  to  do  with  the  rights  of  the 
parties  with  respect  to  it 

It  appears  from  the  record  that  the  '' defendant  offered  to 
prove  by  legal  and  competent  testimony  that  he  had  been  in 
the  open,  notorious,  and  adverse  possession  of  tlie  Groat  lot 
for  more  than  five  years  next  preceding  the  commencement 
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of  the  action."  The  plaintiflF  objected  to  the  evidence  gen- 
erally, and  it  was  excluded  by  the  court.  The  counsel  for 
the  respondent  seeks  to  justify  this  ruling  on  the  broad 
ground  that  a  "grantor  cannot  set  up  the  statute  of  limita- 
tions against  his  own  deed.''  We  consider  that  a  grantee  can, 
under  circumstances,  be  disseised  by  his  own  grantor  as  well 
as  by  another.  In  the  matter  of  an  adverse  possession  taken 
by  a  grantor  subsequent  to  his  deed,  and  continuously  held 
thereafter,  the  possession  is  not  the  possession  of  the  grantee's 
"predecessor,"  as  that  term  is  used  in  the  sixth  section  of  the 
statute  of  limitations.  The  effect  of  that  section  is  to  allow  a 
grantee  to  tack  to  his  own  the  possession  of  his  grantor  pre- 
ceding the  grant,  for  the  purpose  of  working  out  a  bar  against 
him  who  has  the  legal  title. 

The  terms  of  the  offer  in  this  case  were  of  the  broadest, 
and  if  the  maker  of  a  quitclaim  deed  can,  under  any  conceiv- 
able state  of  facts,  hold  the  premises  quitclaimed  adversely 
to  the  party  to  whom  the  deed  is  given,  then  the  ruling  was 
erroneous.  We  hold  such  adverse  possession  to  be  possible  in 
law,  and  that  is  the  only  point  raised  upon  the  record  for  re- 
view. 

Judgment  reversed,  and  a  new  trial  ordered* 


In  Fixing  Boundabibs.  Monuments  Govebn  Courses  and  Distancbs: 
Richardson  r.  Chickering,  77  Am.  Dec.  769,  and  note. 

Recitals  in  Debd  as  Evidence:  See  Oahome  v.  Bndicott,  65  Am.  Dec 
498.  and  note. 

Strangers  to  Deed  are  not  Precluded  from  showing  the  purpose  for 
which  it  was  executed:  Satterlee  v.  Bliss, 'ZQ  Cal.  505;  Borland  v.  Maffilion, 
47  Id.  487,  citing  the  principal  case. 

Grantor  of  Land  may  Subsequently  Acquire  Title  thereto  by  advene 
possession:  Lord  y.  Sawyer,  57  Cal.  67,  citing  the  principal  caie. 


McCoMB  V.  Reed. 

[28  California,  281.1 

Attachment,  Regular  upon  its  Face,  is  not  Void  because  the  complaint 
does  not  set  up  a  cause  of  action  which  would  warrant  the  issuance  of 
an  attachment. 

In  Action  against  Sheriff  for  Violation  of  Duty  in  Service  of  At- 
tachment, if  he  relies  on  matters  occurring  after  its  Issuance  and 
operating  to  dissolve  it,  such  matters  must  be  specially  pleaded. 

Where  Defense  must  be  Specially  Pleaded,  Omission  to  Plead  It  is 
not  sured  by  the  introduction,  without  objection,  of  evidence  in  support 
of  it,  and  the  finding  of  the  facts  in  relation  to  it  by  the  court. 
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BaonviHO  AnAoaicxifT  Rboulab  om  its  Faob  cumot  p^y  orer 
the  money  obtained  by  him  from  the  aale  of  property  levied  on  by  virtne 
of  the  writ  to  a  junior  attaching  creditor,  becanae  the  complaint  in  the 
action  on  which  the  first  attachment  waa  iaraed  did  not  set  forth  a  cause 
of  action  upon  which  an  attachment  could  issue. 

It  18  DuTT  OJ  Shsbzif  Rbghvuvo  Movxt  ok  Bxxoutioir  Salb  of  prop- 
erty, levied  on  by  virtue  of  attachments,  to  apply  the  money  in  the 
order  of  the  attachments.  The  sheriff  has  no  right  to  go  back  of  the 
process  and  raise  the  question  as  to  the  validity  of  the  attachments. 

Whstkke  Junior  Attaohzno  Ckeditob  oaiv  Suooissfullt  Attack  ValiD' 
ITT  ow  Prior  Attackkxnt  on  the  same  property,  on  the  ground  that 
the  complaint  did  not  contain  a  cause  of  action  upon  a  contract,  express 
or  implied,  for  the  direct  payment  of  money,  queere. 

Partt  oannot  Rroovib,  A0A»8r  ANormtB,  Judomiht  Patablx  in  Gold 
OR  Silver  Coin,  on  the  ground  that  the  other  received  for  him  the  sum 
sued  for  in  that  form,  unlesp  the  kind  of  money  received  is  specially 
averred  in  the  complaint. 

Action  on  sheriff 'b  bond.    The  opmion  states  the  fa/ots. 
Delo8  Lake  and  Robert  F.  Marriaonj  for  the  appellants. 
James  C.  Cary^  for  the  respondents. 

B7  Court,  Shafteb,  J.  This  is  an  action  on  a  sheriff's 
bond,  given  by  defendant  Reed,  sheriff  of  the  county  of  Hum- 
Itoldt,  and  executed  by  the  other  defendants  as  his  sureties. 

The  complaint  alleges  that  the  plaintiffs,  in  the  year  1856, 
brought  an  action  in  the  superior  court  of  the  city  of  San 
Francisco  against  Ross  and  McLean  for  three  thousand  dol- 
lars, then  due  and  owing  fropi  the  defendants  to  the  plaintiffs; 
that  having  filed  an  affidavit,  and  given  the  necessary  bonds, 
an  attachment  issued  for  the  sum  of  $1,632.08,  directed  to  the 
sheriff  of  the  county  of  Humboldt,  which  writ  was  thereafter 
delivered  to  Reed,  as  such  sheriff,  for  service,  and  that  he 
thereafter,  and  by  virtue  of  the  process,  attached  property  of 
Ross  and  McLean  more  than  sufficient  to  satisfy  the  attach- 
ment and  the  costs  of  serving  the  same;  that  the  sheriff 
thereafter  sold  the  property  under  the  attachment,  and  that 
the  proceeds  were  more  than  sufficient  to  satisfy  the  plaintiffs' 
claim  and  the  sheriff's  fees  and  charges;  that  the  plain- 
tiffs thereafter  recovered  judgment  in  said  action  for  the  sum 
of  $1,632.08,  and  $50.50  costs,  which  judgment  remains  in 
full  force  and  unsatisfied;  that  Reed  thereaftier,  in  derogation 
of  the  plaintiffs'  rights,  paid  the  money  in  his  hands  to  junior 
attaching  creditors  of  Ross  and  McLean,  under  pretense  that 
the  attachment  of  the  plaintiffs  was  a  nullity;  that  the  plain^ 
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tiffs  thereafter  sued  oat  an  execution  on  their  judgment  and 
delivered  it  to  the  sheriff,  who  returned  it  nvUa  bona.  The 
complaint  then  proceeds  to  set  forth  the  sheriff's  bond,  and  to 
assign  the  breach  on  which  the  plaintiffs  rely,  viz.,  the  mis- 
application of  the  funds,  as  before  stated. 

Tha  answer  contains  a  general  denial  of  all  the  plaintiffs' 
allegations,  and  a  special  defense  that  '*  the  cause  and  causes 
of  action  stated  and  set  forth  in  the  complaint  in  the  superior 
court  in  the  city  of  San  Francisco,  by  the  said  plaintiffs, 
against  Charles  S.  Boss  and  Hector  H.  McLean,  was  not  and 
were  not,  as  set  forth  in  said  complaint,  upon  contract  or  con- 
tracts, express  or  implied,  for  the  direct  payment  of  money; 
and  that  the  attachment  issued  in  said  action  was  invalid, 
illegal,  and  void."  There  are  two  other  special  defenses  stated 
in  the  answer,  but  no  question  is  made  upon  either. 

There  were  in  fact  two  complaints  filed  in  the  action, — one 
original  and  the  other  amended;  and  it  does  not  appear  pre- 
cisely whether  the  complaint  referred  to  in  the  first  special  an- 
swer named  is  the  original  or  the  amended  complaint;  nor 
does  it  make  any  difference,  in  the  view  that  we  take  of  the 
case,  whether  the  reference  is  to  the  one  or  the  other. 

The  case  was  tried  by  the  court.  The  findings  are  contained 
in  the  record,  and  the  appeal  is  from  the  judgment  entered 
thereon  in  favor  of  the  plaintiffs. 

1.  The  court  has  found  that  the  attachment  issued,  in  fact, 
upon  the  original  complaint;  and  that  the  complaint  was 
thereafter  amended  by  the  introduction  of  new  counts,  which, 
as  is  apparent,  set  up  causes  of  action  not  within  the  pur- 
view of  the  original  complaint;  and  it  is  insisted  that  these 
amendments  operated  as  a  dissolution  of  the  attachment  It 
appears,  also,  that  the  fourth  count  was  demurred  to  sx)ecially , 
and  that  the  count  was  adjudged  to  be  insufficient;  and  it 
is  claimed  that  the  attachment  was  thereby  dissolved.  But 
the  demurrer  and  the  decision  upon  it, — the  fact  of  the 
amendments,  the  nature  of  them,  and  the  fact  that  they  were 
made  subsequent  to  the  attachment, — are  all  new  matter. 
They  are  reconcilable  with  the  truth  of  every  averment  in  the 
complaint,  and  if  they  could  have  any  operation  it  would  be  by 
way  of  avoidance.  The  question  of  their  legal  effect  cannot  be 
gone  into  on  this  appeal,  for  they  were  not  specially  pleaded. 
The  circumstance  that  the  facts  have  been  found  by  the  court, 
and  upon  evidence  to  the  introduction  of  which  it  does  not  ap- 
pear that  the  respondents  objected,  is  of  no  avail.     The  cas4 
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must  be  determined  upon  the  facts  as  related  to  the  issues 
joined:  Smith  y.  Owenty  21  Cal.  12. 

2.  The  court  has  found  the  allegations  of  the  complaint  to 
be  true;  and  under  the  issues  taken  on  the  first  special  answer, 
the  finding  is  that  the  original  complaint  contained  four 
oounts:  the  first,  for  goods  sold  and  delivered;  the  second,  for 
money  paid,  laid  out,  and  expended;  the  thirdyOn  an  account 
stated;  and  the  fourth,  on  a  special  contract  made  between  the 
parties  on  the  tenth  day  of  April,  1856,  whereby  the  plaintiffs 
agreed  to  purchase  and  consign  groceries  to  the  amount  of 
two  thousand  dollars  to  Ross  and  McLean,  for  sale  on  joint 
account.  The  plaintiffs  were  to  receive  interest  at  the  rate  of 
one  per  cent  per  month,  two  and  one  half  -per  cent  commission 
for  purchasing,  and  seven  and  one  half  per  cent  of  the  net 
profits.  The  defendants  were  to  render  an  account  quarterly. 
The  goods,  when  shipped,  ^^  were  to  be  regarded  and  held  as 
consignment  from  said  McComb  &  Co."  It  was  further  averred: 
''That  in  pursuance  of  said  contract,  they  (the  plaintiffs), 
from  time  to  time,  consigned  to  the  defendants  goods  and 
merchandise  to  the  value  of  three  thousand  five  hundred  dol- 
lars, at  cost  prices,  for  cash;  which  goods  and  merchandise 
were  received  by  said  defendants,  under  and  in  pursuance  of 
said  contract,  to  be  held  and  accounted  for  by  said  defendants 
as  consigned  goods.  And  the  plaintiffs  aver  that  the  said  de- 
fendants have  in  no  manner  accounted  to  the  plaintiffs  for 
said  merchandise,  or  the  proceeds  thereof,  nor  for  any  part  of 
the  same,  but  have  converted  and  disposed  thereof  to  their  own 
use,  and  have  wholly  neglected  and  failed  to  render  to  the 
plaintiffs  any  account  of  sales  of  said  goods,  notwithstanding 
more  than  three  months  have  elapsed  since  the  said  goods  and 
merchandise  were  consigned  to  and  received  by  said  defend- 
ants as  aforesaid.  And  the  plaintiffs  aver  that  although  often 
requested,  the  defendants  have  not  paid  to  the  plaintiffs  the 
several  sums  of  money  aforesaid,  or  any  part  thereof.  Where- 
fore they  pray  judgment  for  three  thousand  dollars." 

1.  It  is  claimed  for  the  appellants  that  the  action,  in  so  far 
as  the  fourth  count  is  concerned,  is  not  based  ''upon  a  con- 
tract expressed  or  implied,  for  the  direct  payment  of  money." 
The  respondents  controvert  this  proposition,  but  they  insist, 
primarily,  that  neither  the  sheriff  nor  his  sureties  can  raise 
the  question;  and  we  think  the  point  well  taken. 

Conceding  for  the  purposes  of  argument  that  the  fourth 
eount  sounds  in  damages,  still  the  attachment  was  not  void. 
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The  writ  was  regular  on  its  face,  and  therefore  was  good  as  a 
protectiou  to  the  officer.  The  attachment  would  have  held, 
as  between  the  parties  to  the  action,  in  the  event  of  a  failure 
on  the  part  of  the  defendants  to  raise  the  objection.  It  was 
held,  in  Bac(m  v.  Cropsey,  3  N.  Y.  195,  that  where,  under  the 
provisions  of  a  statute,  an  execution  might  issue  thirty  days 
after  the  entry  of  a  judgment,  '^the  fact  that  it  was  issued 
within  a  shorter  period  was  not  a  defense  to  a  sheriff  in  an 
action  against  him  for  false  return";  and  "that  an  execution 
so  issued  was  not  void,  but  voidable."  The  court,  in  the  case 
at  bar,  had  jurisdiction  of  the  action,  and  therefore  had  juris- 
diction over  the  question  of  the  attachment:  Cruyt  v.  PhUlipSy 
7  Abb.  Pr.  209.  And  it  appears,  further,  that  the  validity  of 
the  attachment  was  in  fact  passed  upon  by  the  court,  on  a 
motion  to  dissolve  made  by  the  parties  defendant,  and  that 
the  motion  was  overruled.  This  decision,  if  objectionable  at 
all,  was  erroneous  at  the  worst,  and  not  coram  non  judice.  No 
appeal  was  taken  from  the  judgment  subsequently  rendered, 
and  the  interlocutory  order  is  now  res  judicata  as  between  the 
parties  to  the  record.  It  follows  that  if  no  attachment  but 
the  plaintiffs'  had  been  put  upon  the  property,  and  the  defend- 
ant had  failed  to  pay  over  the  proceeds  on  execution,  the  ob- 
jection now  urged  to  the  validity  of  the  attachment  would  not 
have  availed  the  sheriff  as  a  defense.  This  conclusion  is 
further  sustained  by  Jones  v.  Cookj  1  Cow.  809;  Ross  v.  Luther^ 
4  Id.  158  [15  Am.  Dec.  341];  Dominick  v.  Backer,  3  Barb.  17. 
Buffandeau  v.  Edmondson,  17  Cal.  441  [79  Am.  Dec.  139],  was 
trespass  against  a  sheriff  for  five  thousand  dollars  damages, 
for  proceeding  to  sell  the  plaintiff's  property  under  execution 
after  service  of  an  injunction  restraining  such  sale.  The  de- 
fense went  upon  the  ground,  in  part,  that  the  plaintiff  had  no 
right  to  an  injunction;  that  is,  upon  the  ground  that  the 
court  erred  in  granting  the  injunction.  The  court  say:  ''It  is 
unnecessary  to  consider  whether  the  bill  of  complaint  showed 
a  proper  case  for  an  injunction,  or  whether  the  injunction  was 
regularly  granted  or  not.  It  was  enough  for  the  sheriff  that 
a  court  of  competent  jurisdiction  had  made  the  order,  and 
then  it  became  his  duty  to  obey  it.  It  is  no  part  of  the 
sheriff's  duty  to  sit  in  judgment  upon  official  acts  and  reform 
the  errors  or  revise  the  orders  of  a  judge."  McOovem  v.  Payuj 
32  Barb.  84,  cited  for  the  appellants,  is  not  in  point  There 
the  order  of  arrest  was  examined  on  the  motion  of  the  defend- 
ant  made  by  him  in  the  acti<m. 
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The  sabsequent  attachment  of  Fleishman  varied  neither  the 
rights  nor  the  duties  of  the  sheriff,  as  above  stated.  He  was 
but  a  ministerial  officer  before  the  second  attachment  was 
made,  and  the  making  of  it  did  not  vary  the  extent  nor  the 
quality  of  his  powers.  The  plaintiff's  attachment  and  execu- 
tion were  all  final  documents  as  to  the  sheriff.  He  had  no 
right  when  he  received  Fleishman's  attachment  to  go  back  of 
that  process  and  raise  the  question  of  its  validity  upon  the 
pleadings  in  the  action  in  wUch  it  was  issued,  nor  was  he  at 
liberty  to  concern  himself  with  that  question  when  he  received 
Fleishman's  execution.  The  rule  of  official  duty  in  the  mat- 
ter of  the  plaintiff's  process  was  the  same.  When  the  sheriff* 
received  the  respective  executions,  it  was  his  duty  to  apply  the 
money  in  the  order  of  the  attachments  as  required  by  law. 
Had  he  done  so,  his  ministerial  duties  would  have  been  ful- 
filled, and  he  would  have  been  protected  against  all  attacks 
that  might  have  been  made  upon  him  at  the  suit  of  Fleishman. 
If  Fleishman  had  the  better  right,  it  was  his  business  to  move 
in  the  matter  in  person,  and  in  one  of  the  alternative  modes 
pointed  out  in  Speyer  v.  IhmelSj  21  CaL  287.  Or  if  the  execu- 
tion creditors  were  respectively  pushing  the  sheriff  at  law,  and 
he  did  not  care  to  solve  the  question  of  his  own  duty,  he  might 
under  proper  proceedings  have  obtained  judicial  direction. 
But  as  a  sheriff  can  under  no  circumstances  go  back  of  an 
execution  and  disobey  its  expressed  mandate  on  the  ground 
that  the  judgment  upon  which  it  issued  was  erroneous  in  fact 
or  in  his  opinion,  so  he  cannot  under  any  circumstances  go 
back  of  a  writ  of  attachment  valid  on  its  face  and  adjudge  the 
question  of  the  party's  right  to  it  upon  the  pleadings,  and  cer- 
tainly not  in  a  case  where  the  precise  point  has  been  raised 
and  determined  by  the  court  in  advance:  Crocker  on  Sheriffs, 
sec.  844;  Dixey  v.  PoUocky  8  Cal.  673. 

Further,  it  may  well  be  doubted  whether  Fleishman  could 
have  established  a  better  right  in  himself  to  the  the  funds  in  the 
sheriff's  hands  by  force  of  the  alleged  error  if  he  had  moved 
directly  in  the  matter:  Patrick  v.  Montader^  13  Cal.  434;  Fri- 
denberg  v.  Pienon,  18  Id.  152  [79  Am.  Dec.  162];  Drake  on 
Attachments,  c.  39.  But  that  is  a  question  which  it  is  not 
necessary  for  us  to  decide. 

The  judgment,  in  so  £eu:  as  it  provides  for  a  recovery  in 
United  States  coin,  is  erroneous.  The  complaint  does  not  make 
a  case  within  the  specific-contract  act.  The  allegation  is,  that 
*^the  said  Reed,  sheriff  as  aforesaid,  sold  the  said  property  and 
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converted  the  same  into  cash,  and  received  as  the  proceeds  of 
such  sale  more  money  than  was  sufficient  to  satisfy  the  plain- 
tiffs' said  demand,  and  all  the  lawfdl  fees  and  charges  of  the 
said  Reed  in  that  behalf."  The  right  to  the  relief  given  is 
peculiar  and  exceptional,  and  if  a  party  would  recover  money 
in  the  form  of  gold  or  silver  of  one  who  received  it  for  him 
in  that  form,  the  form  or  kind  of  money  received  should 
be  specially  averred:  Stats.  1863,  p.  687.  There  are  other 
grounds  on  which  the  validity  of  the  judgment  in  this  par- 
ticular may  be  questioned|  but  inasmuch  as  it  is  not  necessary 
to  pass  upon  them,  we  forbear  to  discuss  them. 

The  court  below  is  directed  to  modify  the  judgment  by. 
striking  out  that  portion  of  it  which  requires  that  the  sum 
recovered  should  be  paid  in  gold  or  silver  coin  of  the  United 
States;  the  judgment  as  so  modified  to  stand  as  the  judg- 
ment in  the  case. 

Irbbottlabitibs  and  Dkiicis  in  Attaoh]ixnt8»  and  right  of  third  par- 
ties to  question  validity  of  attachment  In  collateral  proceedings:  See  the  ex- 
tended note  to  Friedenberg  v.  Pkrmm,  79  Am.  Deo.  166. 

Duty  or  Shxbiw  oonctkninq  Attacuxd  FBorxBTr:  See'  Hartikb  t.  Jfe- 
Lame^  84  Am.  Dea  464,  and  note. 


Lane  v.  Glxtokaup. 

[28  Cauvobnia,  288.] 

GdiiTBAor  AoaxBiNo  to  Pat  SpBonno  Sum  is  Qou>  Cosm,  or  npon  failure 
thereof  to  pay  each  further  sum  as  may  be  equal  to  the  difference  in 
▼alxie  between  gold  coin  and  legal-tender  notes,  belongs  to  the  class  o/ 
contracts  provided  for  in  the  so-called  specific-contract  act  of  California, 
and  may  be  enforced  according  to  its  meaning;  and  the  meaning  of  such 
contract  is  that  the  maker  will  pay  in  gold  coin,  or  if  he  does  not  do  so, 
in  legal-tender  notes  at  thei^r  gold  value,  and  a  judgment  may  be  rendered 
on  such  contract  payable  in  gold  coin  alone. 

Oauvornia  Spbgivio-oontraot  Act  was  not  Intxndxd  to  LEOALm 
Contracts  which  without  it  were  illegal,  but  to  provide  a  remedy  for 
enforcing  certain  contracts,  if  held  to  be  legal. 

In  AonoN  on  PBoioasoRT  Notb,  zf  Tbxal  is  Had,  the  oourt  may  render 
judgment  for  the  amount  of  the  note  and  interest,  and  make  the  judg- 
ment bear  the  same  rate  of  interest  as  the  oontraot^  although  the  com< 
plaint  only  prays  for  judgment  for  the  lace  of  the  note. 

If  Notb  is  Mads  Patablb  in  Aiasbnatzyb,  xithxr  in  Gold  or  Lsoal- 
TSNDKR  Norn,  a  judgment  rendered  on  it  may  also  be  in  the  alter* 
native. 

Action  by  an  assignee  thereof  upon  the  following  written 
contract,  to  wit:  — 
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"  $2,843.  Oroville,  August  4,  1863. 

''  Six  months  after  date,  without  grace,  for  value  received, 
I  ))romi8e  to  pay  to  the  order  of  George  C.  Perkins  the  sum  of 
$2,843  in  gold  coin  of  the  standard  value  of  1860  of  the  United 
States  of  America,  with  interest  at  one  and  a  half  per  cent  per 
month  till  paid.  And  if  said  principal  and  interest  is  not  paid 
in  gold  coin,  as  above  stated,  then,  for  value  received,  I  promise 
to  pay  to  the  order  of  said  G.  Perkins,  in  addition  thereto,  and 
as  damages,  such  further  amount  and  perceAtago  as  may  be 
equal  to  the  difference  in  value  in  the  San  Francisco  market 
between  such  gold  coin  and  paper  evidence  of  indebtedness  of 
the  states  or  of  the  United  States,  that  are  or  may  hereafter 
be  made  a  legal  tender  in  payment  of  debts  by  the  laws  of 
this  state  or  the  United  States.  Joseph  Gluckauf." 

The  remaining  facts  appear  in  the  opinion. 

Joseph  E.  N.  LevoiSy  for  the  appellant. 

George  Cadwalader,  for  the  respondent 

By  Court,  Sanderson,  C.  J.  All  the  points  made  by  coun- 
sel for  appellant  relating  to  the  constitutionality  of  the  so- 
called  specific-contract  act  of  1863  we  pass  without  further 
notice.  So  far  as  this  court  is  concerned,  that  question  has 
been  put  at  rest  {Carpentier  v.  Atkerton^  25  Cal.  664),  and  con- 
tracts made  under  that  act  must  be  held  valid. 

But  it  is  claimed  that  the  contract  in  this  case  is  not  within 
the  meaning  of  that  act,  and  in  support  of  that  proposition 
the  case  of  Lamping  v.  Hyati^  27  Cal.  99,  is  cited.  That  case, 
however,  does  not  sustain  the  proposition.  We  there  held 
that  the  contract  sued  on  was  not  a  gold  contract,  and  did  not, 
therefore,  support  the  judgment,  which  required  satisfaction  in 
gold.  There  is  an  obvious  differenqe  between  the  terms  of  the 
contract  in  that  case  and  the  contract  in  this. 

The  specific-contract  act  (so  called)  did  not  propose  to  make 
contracts  legal  which  otherwise  were  illegal,  but  to  extend  to 
certain  contracts  assumed  to  be  legal  the  equitable  remedy  of 
specific  performance.  It  was  matter  of  doubt  whether,  assum- 
ing those  contracts  to  be  legal,  and  not  repugnant  to  the  legis- 
lation of  Congress  upon  the  subject  of  legal  tender,  the  courts 
had  the  power  to  enforce  their  performance  in  such  a  manner 
as  to  secure  all  the  benefits  intended  thereby,  or  in  other 
words,  whether  the  courts  would  or  could,  without  the  aid  of 
legislation,  extend  to  such  contracts  the  remedy  of  specific 
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perfonnance.  To  remove  that  doubt,  and  for  no  other  pur- 
pose, the  act  in  question  was  passed.  If  the  courts  should 
determine  that  contracts  of  the  character  contemplated  by  the 
act  were  illegal  and  void  on  account  of  some  repugnancy  to 
all  or  either  of  the  laws  of  Congress  proyiding  what  shall  be 
legal  tender  in  payment  of  debts,  the  act  would  have  no  office 
to  perform  and  become  harmless  because  inoperative.  If,  on 
the  contrary,  such  contracts  should  be  held  valid,  a  remedy 
in  case  of  their  non-performance,  about  wliich  there  could  be 
no  controversy,  woiild  be  provided,  and  any  inconvenience 
which  might  result  on  account  of  any  real  or  supposed  un- 
certainty as  to  the  remedy  would  be  obviated.  Such  was  the 
object  of  the  act  in  question,  and  it  had  no  other  purpose.  It 
was  not  intended  to  operate  in  hostility  to  any  of  the  laws  of 
Congress,  but  to  secure  on  the  part  of  all  citizens  an  honest 
observance  of  the  terms  of  their  contracts,  and  to  prevent 
them,  80  far  as  it  could  be  lawfully  done,  from  availing  them- 
selves of  a  legal  measure  of  public  necessity  to  work  a  moral 
and  private  wrong. 

The  contract  in  suit,  in  our  judgment,  belongs  to  the  class 
mentioned  in  the  act  in  question.  Counsel  do  not  agree  as  to 
its  meaning.  We  shall  first  assume  for  the  purposes  of  this 
opinion  the  one  adopted  by  counsel  for  the  appellant.  It  is 
then  an  alternative  contract,  and  provides  for  payment  in 
either  of  two  kinds  of  money,  at  the  election  of  defendant, 
both  of  which  are  therein  specified.  The  precise  amount  to 
be  paid,  if  paid  in  one  kind,  is  fixed;  if  paid  in  the  other  kind, 
the  mode  by  which  the  amount  is  to  be  ascertained  is  clearly 
defined,  and  by  that  mode  can  be  readily  determined  with 
certainty.  Such  being  the  case,  the  judgment  by  the  terms  of 
the  act  in  question  ought  ordinarily  to  follow  the  contract  and 
fix  the  amount  to  be  paid  if  paid  in  gold,  and  the  amount  to 
be  paid  if  paid  in  legal-tender  notes.  The  defendant  could 
then  have  paid  it  off  in  either  kind  of  money.  If  he  did  not 
pay  voluntarily  the  execution  would  have  followed  the  judg- 
ment, and  alternatively  directed  the  sheriff  to  collect  in  either 
kind  of  money.  At  the  sale  the  defendant  could  have  di- 
rected the  sheriff  to  sell  for  gold  or  legal-tender  notes,  at  his 
option.  If  he  did  not  so  direct,  the  plaintiff  or  the  sheriff 
could  have  elected.  So  there  is  no  good  reason  why  this  con- 
tract may  not  be  held  to  be  within  the  act  even  when  con- 
strued as  contended  for  by  counsel  for  the  appellant. 

But  there  is  another  interpretation  of  this  contract  which 
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was  adopted  by  the  court  below,  and  which  we  fhmk  is  the 
right  constniction.  To  interpret  a  contract  is  to  ascertainthe 
true  intent  of  the  contracting  parties,  and  when  that  has  been 
done  it  is  the  duty  of  the  court  (unless  the  intent  be  an  illegal 
one)  to  carry  it  out,  and  to  render  that  form  of  judgment  which 
will  be  most  effectual  for  that  purpose. 

No  one  can  read  the  contract  in  question  without  the  con^ 
viction  that  it  was  made  to  take  on  its  peculiar  form  solely 
for  the  purpose  of  affording  security  and  protection  to  the 
payee,  and  not  to  secure  to  the  maker  a  privilege  or  an  advan* 
tage.  It  is  manifest  that  it  was  the  first  intention  of  the 
payee  to  secure  a  payment  in  gold  if  such  payment  could  be 
lawfully  enforced;  and  secondly,  if  that  could  not  be  done, 
payment  in  legal-tender  notes  at  their  value  in  the  San  Fran* 
Cisco  market  when  converted  into  gold.  It  was  not  the  inten- 
tion of  the  parties  to  the  contract  to  give  the  maker  the  benefit 
of  an  alternative,  but  to  compel  payment  in  gold,  which  is 
especially  evident  from  the  fact  that  the  alternative  claimed 
to  have  been  stipulated  for  could  not  possibly,  if  the  contract 
should  be  performed  in  that  way,  secure  any  advantage  or 
benefit  to  him,  for  in  either  way  he  agrees  to  pay  the  same 
value,  and  the  court  in  decreeing  specific  performance  by  ex- 
acting payment  in  gold  has  not  gone  beyond  nor  stopped  short 
of  the  intention  of  the  parties. 

It  is  next  claimed  that  the  relief  granted  exceeds  that 
prayed  for  in  the  complaint.  This  point  is  based  upon  the 
fact  that  the  complaint  does  not  ask  for  accruing  interest,  and 
that  the  judgment  be  made  to  draw  interest  at  the  same  rate 
as  the  contract,  whereas  the  court  allowed  accruing  interesti 
and  framed  the  judgment  so  as  to  make  it  draw  the  same  rate 
of  interest  as  the  contract.  In  support  of  this  point.  Lamping 
V.  Hyatt,  27  Cal.  99,  is  cited.  But  that  was  a  case  of  default 
Where  judgment  is  by  default,  the  court  cannot  grant  greater 
relief  than  is  demanded  in  the  complaint;  but  where  there  is 
a  trial,  the  court  may  grant  any  relief  consistent  with  the  case 
made  in  the  complaint  and  embraced  within  the  issue:  Prac- 
tice Act,  sec.  147.  The  contract  is  set  out  in  the  complaint, 
and  accruing  interest  and  interest  on  the  judgment  are  em- 
braced within  the  issue,  notwithstanding  they  are  not  included 
in  the  prayer. 

Judgment  affirmed. 

Sawyer,  J.  (concurring  specially).  I  ooncor  oo  the  aeoond 
ground  stated  in  the  opinion. 
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CuBBBY,  J.  (ooQCunring  epecially).    I  concur  in  the  judg- 
ment. 


Whxn  avd  to  What  Bxuht  Ooubts  will  Rioooinn  DsmsBfT  Kinds 
or  MoHST,  BoiB  xmro  Lboal  Tevdib.  — Tliis  ^astion  arose  aainly  oat  of 
tiio  enaetment  of  the  lagal-toidflr  aot  ^Die  United  States  oonstitatioiii,  art  I, 
leo.  10,  provided  that  no  state  shall  *'make  anything  bat  gold  and  silver 
coin  a  legal  tender  for  the  payment  of  debts."  The  Chmgress  of  the  United 
States,  in  18G2  and  1863»  enacted  what  are  known  as  the  legal*tender  acts, 
which  provided  in  sobstanoe  that  United  States  treasury  notes  should  be  a 
legal  tender  for  the  payment  of  debts  between  private  persons.  These  acts 
were  severely  criticised  at  the  time,  and  serioos  doabts  cast  npon  their  oon- 
stitntionality  by  the  decisions  of  the  varioos  courts;  but  the  supreme  court 
of  the  United  States  finally  determined  that  the  acts  were  constitutional, 
snd  tiiat  it  was  merely  the  states,  and  not  the  federal  government,  that  were 
prohibited  from  declaring  other  mediums  than  gold  and  silver  to  be  a  legal 
tender  for  the  payment  of  debts  between  private  parties;  and  the  acts  were 
held  to  affdct  payments  of  contracts  entered  into  before  the  date  of  the  acts 
as  weU  as  those  entered  into  thereafter:  Legal  Tender  Caeea,  12  WalL  457 
(1871);  Boole^  v.  Smiih,  13  Id.  604;  Bigler  v.  WaUer,  14  Id.  297;  Railroad  Co. 
V.  Johneon,  15  Id.  195;  Latham  v.  Ufdted  Statee,  1  Ct  of  CL  149.  And  in 
other  courts,  see  Verge*  v.  Otbonejf,  38  Mo.  458;  Oeorge  v.  Conoordf  45  K.  H. 
434;  People  v.  Chok,  44  CaL  638;  Murray  v.  Harrimm,  41  Barb.  484;  Mmrag 
V.  Oale,  52  Id.  427;  S.  €.,  5  Abb.  Pr.,  N.  &,  236;  MeiropoBtan  Bank  v.  Van 
Dyke,  27  N.  T.  400;  Black  v.  Luak,  69  lU.  70;  Knom  v.  Lee,  12  WalL  457; 
Parker  v.  Daeie,  12  Id.  457;  see  also  Carpenter  v.  Nortl^field  fank,  39  Vt 
46;  O'NeU  v.  McKeum,  1  8.  C.  147;  Jolmmm  t.  Ivey,  4  CkOd.  608;  ShoUen- 
berger  v.  BrhUon,  52  Pa.  St  9. 

The  acts  of  Congress  making  the  notes  of  the  United  Statesalegal  tender  do 
not  apply  to  involuntary  contribiitions  in  the  nature  of  taxes  or  assessments 
exacted  under  state  laws,  but  only  to  debts  in  the  strict  sense  of  the  term; 
that  is,  to  obligations  f oimded  on  oontracts,  express  or  implied,  for  the  pay- 
ment of  money:  Lane  Co,  v.  Oregon^  7  Wall.  71;  Hagar  v.  Beekunathn  DisL 
'No.  198,  111  U.S.  701. 

In  ^b»  Legai  Tender  Caeee,  110  U.  &  421»  it  was  held  that  Congress  has  the 
constitutional  power  to  make  the  treasuy  notes  of  the  United  States  a  l^gs] 
tender  in  payment  of  private  debts  in  tbne  of  peaoe  as  weU  as  in  time  of 
war. 

That  state  courts  ought  to  follow  the  latest  decisions  of  the  supreme  court 
of  the  United  States,  upon  the  validity  of  the  legal-tender  acts  of  Congress, 
see  Smith  v.  Smith,  1  Thomp.  ft  C.  63;  Towneend  v.  Jenmieeher,  45  Miu.  200. 

For  a  long  time  United  States  trsasuy  notes  had  been  depreciated  in  value, 
snd  the  efiTect  of  the  decisions  upholding  the  legal-tender  acts  was  that  per- 
Mos  of  whom  money  was  due  lost  large  sums  in  being  compelled  to  accept 
the  notes  in  place  of  gold  or  silver  as  payment  To  avoid  this  effbct,  businesa 
men  adopted  the  expedient  of  msVing  their  oontracts  payable  in  gold  or  sil- 
ver, or  some  other  specific  medium,  and  it  is  on  the  specific  enforcement  of 
mieh  payments  that  most  of  the  decisions  have  been  based. 

The  question  has  been  discussed  in  several  leading  articles  In  legal  periodi- 
cals, —among  them  8  Am.  Law  Beg.,  N.  8.,  193;  10  Id.  78;  2  Am.  Law  Bev. 
403;  4  West  Jur.  381;  snd  the  latest  sad  best  oonaidsredof  them  is  loond 
in  12  Am.  Law  Beg.,  N.  &,  60L 


Digitized  by 


Google 


126  Lane  v.  Gluckauf.  [Cal. 

Some  of  the  states,  among  them  California,  Nevada,  and  Oregon,  to  aid  the 
expedient  adopted,  passed  what  were  kndwn  as  ''specific-contract  laws,*' 
which  provided  that  when  contracts  were  made  payable  in  a  specific  kind  of 
money.  Judgments  should  be  entered  for  the  amount  due  in  the  kind  of  money 
specified  in  the  contract.  In  Nevada,  such  a  statute  was  held  unconstitu- 
tional and  in  conflict  with  the  acts  of  Congress :  Milliken  v.  Bloat,  1  Nev.  573 ; 
Mitchell  V.  Bromberger,  1  Id.  604 ;  Foir  v.  Barstow,  1  Id.  612 ;  and  SioUmund 
V.  Troianovich,  1  Id.  612;  but  in  subsequent  decisions  (Linn  v.  Minor,  4  Id. 
462,  and  Wells,  Fargo,  d  Co.  v.  Van  Sickle,  6  Id.  45),  its  constitutionality  and 
validity  were  recognized ;  and  in  the  cases  in  California,  it  has  uniformly  been 
held  constitutional,  and  not  opposed  to  the  said  acts :  Carpenter  v.  Atherton, 
26  Cal.  569 ;  Otis  v.  Hazeltine,  27  Id.  82 ;  Lamping  v.  Hvatt,  27  Id.  102 ;  Hig- 
gins  V.  B.  R.  d  A.  W.  d  M.  Co.,  27  Id.  162 ;  Reed  v.  Eldridge,  27  Id.  347 ; 
Wallace  V.  Eldridge,  27  Id.  498 ;  Wallace  v.  Del  Valle,  28  Id.  170 ;  Harding  v. 
Cotclng,  28  Id.  212 ;  Bpencer  v.  Prindle,  28  Id..  276 ;  McComb  v.  Reed,  28  Id. 
281 ;  8.  C  ante,  p.  115;  Reese  v.  Steams,  29  Id.  273 ;  Meyer  v.  Kohn,  29  Id. 
278;  Fo3D  v.  Minor,  82  Id.  130;  Burnett  v.  Stevens,  33  Id.  469. 

In  none  of  the  other  states,  it  is  believed,  do  such  statutes  exist.  And  In 
the  last  case  from  Nevada  (Wells,  Fargo,  d  Co.  v.  Van  Sickle,  6  Nev.  50),  It  is 
held  that  no  necessity  for  such  a  statute  exists,  for  the  reason  that  if  a  court 
can  enforce  a  contract  for  the  payment  of  a  specific  kind  of  money  at  all,  in 
view  of  the  act  of  Congress,  It  has  power,  in  the  absence  of  statute,  to  render 
a  Judgment  for  such  kind  of  money  in  a  suit  on  the  contract. 

It  is  not  on  the  basis  of  a  difference  in  the  values  of  money  that  the  courts 
will  enforce  a  contract  or  render  a  Judgment  for  a  speciflc  kind,  for  the  law 
will  not  recognise  any  difference  in  value  between  one  kind  of  money  which 
is  a  legal  tender  and  any  other  kind  which  is  also  a  legal  tender :  Wells, 
Fargo,  d  Co.  v.  Van  Sickle,  6  Nev.  45 ;  Beatty  v.  Rhodes,  3  Id.  240 ;  Reese  v. 
Stearns,  29  Cal.  273  :  Fow  v.  Minor,  32  Id.  130  ;  Burnett  v.  Steams,  33  Id.  409  ; 
Bank  v.  Burton,  27  Ind.  426.  But  it  Is  on  the  ground  that  the  parties  have 
specifically  contracted  (Just  as  they  might  have  contracted  for  payment  in 
any  other  commodity)  for  payment  in  a  specific  thing, — the  kind  of  coin  of 
other  legal  money  named :  Wells,  Fargo,  d  Co.  v.  Van  Sickle,  6  Nev.  46. 

The  earlier  cases  hold  that  a  contract  to  pay  in  '•gold  coin*'  amounted  to. 
nothing  more  than  a  contract  to  pay  the  nominal  value  in  any  money  which 
was  a  legal  tender :  Appel  v.  Waltman,  88  Mo.  194 ;  Riley  v.  Sharp,  1  Bush, 
348 :  as  in  treasury  notes :  Laughlin  v.  Aarvey,  62  Pa.  St.  9 ;  Ctrofiam  v.  Mar- 
shall, 52  Id.  9.  Thus  a  contract  provided  that  a  note  and  the  interest  thereon 
"should  be  paid  in  the  current  gold  coin  of  the  United  States,  in  full  tale  or 
count,  without  regard  to  any  legal  tender  that  may  be  established  or  declared 
by  any  law  of  Congress.'*  Held,  that  a  tender  in  United  States  legal-tender 
treasury  notes  was  sufficient:  Appel  v.  Waltman,  38  Mo.  194.  In  Riley  v. 
Sharp,  supra  (before  the  legal-tender  act),  it  was  said  that  as  gold  and  silver 
coin  alone  constitute  a  lawful  tender,  in  the  payment  of  debts  contracted  to 
be  paid  in  money  a  note  payable  in  gold  is  regarded  as  payable  in  money 
simply ;  and  damages  cannot  be  recovered  for  a  failure  to  pay  the  debt  in  gold 
on  account  of  its  enhanced  value  over  money  which  is  a  legal  tender.  So 
under  a  contract  stipulating  for  the  payment  of  a  specified  sum  of  money  in 
gold,  or  if  paid  in  paper  the  amount  thereof  necessary  to  purchase  the  gold 
at  the  place  of  payment,  it  was  held  that  the  promisor,  in  case  of  his  failure 
to  pay  the  sum  in  gold,  could  not  be  compelled  to  pay  a  greater  sum  in  legal- 
tender  notes :  Brown  v.  Welch,  26  Ind.  116.  Again,  it  was  held  that  a  certifi- 
cate of  deposit  of  gold  payable  in  like  funds  is  satisfied  by  the  tender  of  the 
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nominal  value  of  inoh  sum  in  legid*tender  notes:  Samifford  t.  Edps,  62  Ptu  St. 
W;  that  a  covenant  to  pay  a  ground-rent  in  lawful  silTer  money  of  the 
(Jnited  States,  each  dollar  weighing  seventeen  pennyweights  and  dz  grains, 
at  least,  "  is  satisfied  by  a  tender  of  the  nominal  valne  in  legal-tender  notes  ": 
MervimT.  SaOor,  62 Pa.  St  9;  S.  C,  5  Phila.  422. 

Bat  iu  later  cases  the  ooorts  have  uniformly  held  that  where  there  is  a  spe- 
dfio  contract  to  pay  in  a  particnlar  kind  of  coin,  the  contract  may  be  specifi- 
cally enforced  for  that  particnlar  kind  of  coin  by  a  judgment  therefor,  and 
ezecntion  thereon:  Freeman  on  Judgments,  sec  8;  and  Bromon  v.  Bodea^  7 
WaU.  229;  Che$apeake  v.  Swam,  29  Md.  483»  606;  Paddock  v.  Comm.  Insur- 
QMce  Co.,  104  Mass.  621;  Oheang  Kee  v.  UnUed  SkUea,  3  WalL  320;  BtUler 
V.  BorwiU,  7  Id.  258;  Ind.  In$.  Co,  v.  Thomas,  104  Mass.  192;  Kelhgff  v. 
Swmey,  46  K.  T.  291;  HUtKn  v.  Davenport,  4  CoL  169;  Dewmg  v.  Sears,  11 
WalL  379;  Tr^Ocoeky.Wiieon,  12 Id.  687;  WhUaherv.  i>yer,  66 Ga.  380. 

Thus  in  Bank  v.  Van  VUck,  49  Barb.  608,  it  eaid  that  when  a  person  promises 
for  any  valid  consideration  to  return  gold  or  silver  instead  of  the  national 
currency,  he  is  bound  to  return  those  specific  things,  precisely  as  he  would 
be  bound  to  return  a  specific  quantity  and  quality  of  any  other  commodity, 
if  he  had  promised  to  do  so  for  a  valid  consideration.  So  where  there  is  a 
specific  contract  to  pay  a  certain  number  of  dollars  "  in  American  gold  coin,** 
or  "  in  gold,"  a  tender  of  l^al-tender  notes  of  a  nominally  equal  amount  with 
the  gold  agreed  to  be  paid  is  insufficient  if  the  notes  are  not  par  with  gold: 
Mfftn  V.  KaMfmann,  37  €ra.  GOO.  And  it  is  held  that  a  bond  executed  for  the 
pa3rment  of  a  certain  sum  in  gold  and  silver  coin,  lawful  money  of  the  United 
States,  with  interest  also  in  coin,  is  not  discharged  by  a  tender  of  the  anumnt 
and  interest  in  United  States  l^al-tender  notes:  BroMon  v.  Bodes,  7  WalL 
220. 

But  a  covenant  to  pay  a  sum  in  "lawful  money  "  is  satisfied  by  the  tender 
of  the  nominal  value  of  such  sum  in  legal-tender  notes:  Davis  v.  Burton,  62 
Pa.  St.  9;  Branson  v.  Bodes,  supra.  So  an  agreement  to  pay  in  "  specie  "  has 
)>ccn  held  as  a  contract  to  pay  in  gold  or  silver  coin:  WM  v.  Jfoon,  4  T.  B- 
Mon.  483.  A  contract  for  payment  in  gold  coin  is  not  discharged  by  pay- 
ment in  a  medium  of  less  value  than  gold:  Vaughan  v.  Teiegraph,  14  WaU. 
23a 

Wliere,  however,  the  contract  was  for  "gold  or  its  equivalent,"  it  was  held 
that  the  contract  was  one  for  a  payment  in  any  kind  of  money  which  is  l^gal 
tender:  Beese  v.  Steams,  29  Cal.  273;  WeOs,  Fargo,  Jb  Co.  v.  Van  Siclde,  6  Nev. 
4C;  and  so  where  the  contract  was  for  "specie  or  its  equivalent":  Jones  v. 
SmiiJt,  AS  Barb.  662;  the  reason  being  that  the  contract  indicated  that  its 
object  was  not  a  payment  of  a  named  thing,  —  that  is,  a  specific  quantity  of 
coin,  —  but  was  for  the  payment  of  a  sum  of  money,  and  the  law  not  recog- 
nizing the  discrepancy  between  the  value  of  different  kinds  of  legal  tender,  it 
would  consider  in  a  case  of  this  kind  that  a  payment  of  the  nominal  amount 
in  legal-tender  notes  was  a  full  payment  in  the  equivalent  of  gold:  Atkinmm 
r.  Liinier,  69  Ga.  46a  In  Nevada,  in  Weils,  Fargo,  «t-  Co,  v.  VanSiekle,  supra, 
it  was  said  that  a  contract  of  this  latter  kind,  to  be  construed  as  specific,  must 
specify  a  time  and  place  for  determination  of  what  is  the  equivalent  of  gold; 
otherwise  a  payment  in  lawful  money  would  be  sufficient. 

In  inUon  V.  Davenport,  4  OoL  169,  it  is  held  that  a  payment  of  a  gold  con- 
tract in  currency  will  dischargo  the  contract  to  the  extent  of  the  actoal  valve 
of  currency. 

Ko  Gbxatxb  Ehjif  cah  mb  Allowed  thaic  That  Pbatid  iok  in  the 
eomplaint,  where  the  judgment  is  by  default;  but  after  a  trial  on  the  uMritt^ 
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the  rdkf  isnot  llimted  to  that  ao  prayed,  and  faitanat^  though  not  aakad  for, 
mar  be  aUowedx  OmUiet  t.  AgfiM,  89  CbL  168;  RhmnkeT.  CIMom  2ntah» 
W;  Oorcoram  t.  DoBf  S2  CbL  88;  OMKuis  t.  Phattdaf  Im.  Cb.»  S8  Id.  681; 
N.asS  aai.T.  Aid;87Id.SHaneitmgtheime^i 


Fbbbba  v.  ELkifb. 

f98  GAUFOBiru*  Stt.] 

BiPABXAM  PBOFBmoK  TO  Whom  Watui  Fxbst  Ooic0  haa  No  Btobt  to 
Erbot  Dams  acroaa  the  stream  and  apread  <mt  the  water,  ao  that  it  im 
loat  by  abaorptioa  and  evaporation  to  an  extent  that  prerents  it  from 
flowing  to  another  riparian  proprietor,  as  it  woold  hare  done  bat  for  the 


.V  IS  NOT  Rkasonaslb  Usb  or  Watkr  wok  RrPABf4it  Pbofbdrob,  who 
desires  to  nae  the  same  for  watering  cattle  and  for  domestio  purposes,  to 
erect  dams  across  the  stream,  by  which  the  water  is  spread  oat  and  lost 
by  evi^ration  and  absorption  so  as  to  injore  another  riparian  proprietoi 
below. 

Action  for  abatement  of  nuisances,  and  for  damages.  The 
opinion  states  the  facts. 

William  S.  WeUsy  for  the  appellant 
M.  A.  WheaUmj  for  the  respondent 

By  Court,  Cubbet,  J.  In  1863,  as  appears  by  fhe  finding, 
the  defendant  erected  a  dam  across  fhe  creek  above  the  plain* 
tiff's  dam,  by  which  the  natural  flow  of  the  stream  was  ob- 
structed. In  April,  1864,  he  erected  two  other  dams  across 
the  same  creek  above  the  plaintiff's  dam,  by  means  of  which 
several  dams  the  water  of  the  stream  was  entirely  obstructed 
and  prevented  from  flowing  to  the  dam  of  the  plaintiff,  whereby 
the  plaintiff  was  wholly  deprived  of  the  waters  of  the  stream, 
and  his  vegetables  and  fruit  growing  at  the  time  of  the  erec- 
tion  and  continuance  of  these  dams  were  injured,  to  his  dam- 
age in  the  sum  of  two  hundred  dollars.  It  further  appears  by 
the  finding  that  the  object  of  the  defendant  in  erecting  his 
dams  was  only  to  detain  sufficient  water  for  his  stock,  and 
that  he  used  the  same  for  no  other  purpose,  and  that  when  the 
action  was  brought  there  was  not  water  enough  in  the  creek  to 
flow  to  the  plaintiff's  reservoir  if  no  dams  had  been  erected 
above  it 

The  evidence  in  the  case  shows  that  the  last-named  year 
was  one  of  extreme  drought,  and  that  at  the  time  this  action 
was  commenced  the  water  of  the  creek  was  so  reduced  in 
quantity  at  the  place  where  the  defendant  had  erected  hii 
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dams  (which  were  more  than  a  mile  from  the  plaintiff's  land) 
as  to  be  insufficient  to  flow  over  such  dams.  Every  proprietor 
of  lands  through  or  adjoining  which  a  watercourse  passes  has 
a  right  to  a  reasonable  use  of  the  water,  but  he  has  no  right  to 
BO  appropriate  it  as  to  unnecessarily  diminish  the  quantity  in 
its  natural  flow.  The  use  of  the  water  of  a  stream  for  domes- 
tic purposes  and  for  watering  cattle  necessarily  diminishes  the 
volume  of  the  stream.  This  is  unavoidable,  and  though  by 
reason  of  such  diminution  a  proprietor  on  the  stream  below 
fails  to  receive  a  supply  commensurate  with  his  wants,  he  is 
without  remedy,  because  his  right  subsists  subject  to  the  right- 
ful use  of  the  water  by  his  neighbor  on  the  stream  above  him. 
But  while  admitting  that  a  riparian  owner  to  whom  the  water 
first  comes  in  its  flow  has  the  right  to  use  it  for  domestic  pur< 
poses,  and  for  watering  his  cattle,  it  is  proper  to  observe  that 
he  has  not  the  right  to  so  obstruct  the  stream  as  to  prevent 
the  running  of  water  substantially  as  in  a  state  of  nature  it 
was  accustomed  to  run.  The  maxim  of  the  law  which  he  is 
bound  to  respect  while  availing  himself  of  his  right  is,  Sic 
tUere  tuo  ut  alienum  non  IsBdaa:  3  Kent's  Com.  440;  Angell  on 
Watercourses,  sec.  195;  Tyler  v.  Wilhinsony  4  Mason,  440. 

The  court  found  that  by  reason  of  the  dams  erected  by  the 
defendant  '^the  flow  of  the  stream  was  wholly  obstructed,  and 
the  waters  detained  were  prevented  from  flowing  to  the  dam 
of  the  plaintiff,  and  that  he  was  thereby  deprived  of  the  use  of 
the  same  prior  to  the  commencement  of  this  suit,"  and  'Hhat 
the  plaintiff  has  sustained  damages  by  reason  of  said  acts  of 
defendant  in  the  sum  of  two  hundred  dollars."  The  court 
also  &und  that  the  defendant  was  insolvent,  and  unable  to 
respond  to  any  judgment  that  might  be  recovered  against  him. 
The  court  further  found  that  the  defendant  erected  the  dams 
''only  to  gather  sufficient  water  for  watering  his  stock,  and 
used  it  for  no  other  purpose,"  and  ''that  at  the  time  this  suit 
was  commenced  there  was  not  water  enough  to  flow  to  the 
plaintiff's  pond  had  no  dams  been  built" 

The  fact  that  the  water  was  so  reduced  in  quantity  at  the 
time  the  action  was  conmienced  as  to  be  insufficient  to  flow  to 
the  plaintiff's  premises,  had  the  same  been  unobstructed,  was 
not  a  circumstance  decisive  of  the  case.  If  before  then  the 
creek  was  wholly  obstructed  by  the  defendant,  and  the  water 
of  the  stream  was  prevented  by  him  from  flowing  to  the  plain- 
tiff's  land,  by  reason  whereof  he  was  deprived  of  the  use  of 
the  water,  and  thus  suffered  damages,  he  had  just  cause  of 
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complaint,  and  was  entitled  to  relief  and  to  the  remedy  which 
he  sought  to  prevent  the  continuance  of  the  injury.  Though 
the  defendant  had  the  right  to  use  the  stream  for  watering  his 
cattle  and  for  household  purposes,  he  had  not  the  right  under 
the  circumstances  to  dam  up  the  creek  and  spread  out  the 
water  over  a  large  surface,  by  which  it  would  become  lost  b} 
absorption  and  evaporation  to  an  extent  to  prevent  the  stream 
from  flowing  to  the  plaintiff's  premises  as  it  would  have  done 
had  it  not  been  for  the  defendant's  dams.  It  cannot  be  held 
in  this  case  that  the  obstruction  and  diversion  of  the  water  cf 
the  creek  was  necessary  to  the  proper  and  beneficial  use  of  thd 
stream  by  the  defendant,  and  that  as  a  consequence  the  in  • 
jury  sustained  by  the  plaintiff  was  damnum  absque  injuria. 
The  facts  found  by  the  court  preclude  such  a  conclusion. 
From  the  facts  found  the  plaintiff  was  entitled  to  judgment,  on 
the  ground  that  he  had  the  right  to  the  water  of  the  creek  in 
the  natural  flow,  subject  only  to  the  use  thereof  by  the  defend- 
ant in  a  reasonable  manner,  without  unnecessary  obstruction 
or  diminution:  Angell  on  Watercourses,  c.  4,  and  the  authori- 
ties therein  cited. 

The  judgment  must  be  and  is  hereby  reversed,  and  the  cause 
remanded  to  the  court  below,  with  directions  to  enter  judgment 
for  plaintiff. 

Neither  Sanderson,  C.  J.,  nor  Sawyer,  J.,  expressed  any 
opinion. 

RiOBm  or  Bzpabxam  Pbopbictobs  to  Bxolubivb  Use  of  Wjoem  a 
8CBSAM:  See  Hkodmr.  WkUehead,  84  Am.  Deo.  631»  and  notoi 


Tyler  v.  Grbbn. 

r28  Oaufoenia,  406.] 

1m  PowioiY  AonoN  loa  Public  Landb»  where  the  pbintiflf  ekims  te  re> 
oover  by  reMon  of  prior  poasossion,  and  the  defendant  daims  aa  a  pre> 
emptor  under  the  laws  of  the  United  States,  the  latter  is  entitled  to  prore 
the  necessary  facts  to  establish  his  pre-emption  right. 

DvnniAiiT  Who  has  not  kbsn  Called  upon  to  Statb  wHEram  Ha  Ex- 
noEED  TO  Pboye  all  the  facts  essential  to  his  defense  should  not  be  pre- 
Tented  from  testifying  because  his  offer  does  not  embrace  e^ery  fact  neces- 
sary to  establish  it 

JvDOMBMT  wnx  NOT  EE  Retsbsed  iob  Erboe  tiiat  could  not  affect  the 
rights  of  the  parties. 

Action  for  recovery  of  possession  of  certain  real  property. 
It  appears  that  one  Abel  having  been  in  possession  of  a  certain 
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tract  of  public  land,  as  a  pre-emptor,  one  Stewart  recovered 
judgment  against  him,  and  sold  the  land  under  execution  to 
plaintiff,  Tyler,  who  received  a  sheriff's  deed.  Subsequently, 
Abel  left  the  land,  when  one  Oreen  went  into  possession,  claim- 
mg  as  a  pre-emptor.  Tyler  then  brought  this  action  on  his 
deed,  to  recover  possession.  On  the  day  before  the  trial,  the 
sheriff  amended  his  return  by  inserting  a  more  particular  de- 
scription of  the  land  levied  on.  The  defendant  objected  to  the 
admission  of  the  amended  return  in  evidence,  which  objection 
the  court  overruled.  Judgment  went  for  plaintiff,  and  defend- 
ant  appealed. 

/.  H.  Buddy  for  the  appellant. 

Tyler  and  Ccbb^  for  the  respondent 

By  Court,  Sawyer,  J.  This  case  differs  from  Page  v.  HobbSj 
27  Gal.  483.  In  that  case  the  declarations  of  intention  filed 
in  the  land-office  were  not  admissible,  because  they  were  made 
tor  the  purpose  of  acquiring  a  pre-emption  right  to  lands 
which  at  the  time  were  not  subject  to  pre-emption.  They 
were  of  no  validity,  and  therefore  irrelevant.  In  this  case,  the 
defendant  sets  up  in  his  answer  that  the  lands  in  question  are 
public  lands  of  the  United  States,  subject  to  pre-emption,  and 
alleges  that  he  is  in  possession,  claiming  a  pre-emption  right; 
also  averring  the  necessary  facts  to  constitute  that  relation. 
On  the  trial,  he  offered  to  prove  by  competent  witnesses  sev- 
eral of  the  facts  averred,  and  necessary  to  establish  his  pre- 
emption right  The  plaintiff  objected,  on  the  ground  that  the 
evidence  was  "  improper  and  irrelevant."  The  objection  was 
sustained,  and  the  testimony  excluded.  The  evidence  was 
certainly  relevant  to  the  issues  raised  by  the  pleadings,  and 
necessary  to  sustain  the  defense  of  lawftil  possession  giving 
a  pre-emption  right  It  is  now  contended,  however,  by  re- 
spondent, that  the  evidence  was  inadmissible,  because  the  offer 
did  not  embrace  every  fact  necessary  to  establish  the  defense. 
It  was  relevant  as  far  as  it  went.  The  defendant  may  not 
have  been  able  to  prove  all  the  facts  by  the  witnesses  then 
under  examination.  It  may  be  that  he  intended  to  prove 
other  facts  by  other  witnesses,  who  did  not  know  the  facts  no^ 
offered.  It  does  not  appear  that  he  was  called  upon  to  state 
whether  he  intended  to  follow  the  testimony  offered  by  othei 
testimony  or  not.  As  this  essential  evidence  was  excluded,  it 
would  have  been  useless  to  offer  testimony  as  to  the  other  facta 
necessary  to  sustain  this  defense,  because  without  the  testi* 
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mony  offered  and  excluded  he  must  necessarily  have  fiEuled  on 
that  defense.  It  does  not  appear  that  the  evidence  was  excluded 
because  the  defendant  did  not  propose  to  prove  the  other  facts 
essential  to  his  defense.  If  this  was  the  point  of  the  objection, 
it  should  have  been  so  stated.  The  objection  was  general  that 
it  was  improper  and  irrelevant  The  act  of  Congress  of  1862 
(12  Stats,  at  Large,  410,  sec.  7)  extended  the  right  of  pre-emp- 
tion to  unsurveyed  lands  in  Califomia.  We  think  the  exclu- 
sion of  the  testimony  was  error. 

If  there  was  error  in  allowing  the  sheriff  to  amend  his  return 
to  the  execution,  it  in  no  way  affected  the  defendant,  for  he 
claimed  no  title  under  the  defendant  in  the  execution.  No 
rights  were  acquired  under  the  defendant  in  the  execution, 
between  the  times  of  making  and  amending  the  return. 

Judgment  reversed,  and  new  trial  ordered. 


RiORTS  or  Prb-smptobs  on  Pubuo  Lakm.— The  purpose  of  this  note 
ie  not  to  diflonss  the  law  of  pre-emption  or  the  right  to  pie-empt»  bat  merely 
to  show  what  rights  are  aoqnired  hy  a  pre-emption  npon  paUio  lands.  See 
generally  the  note  npon  this  topio  to  Hemy  v.  Weieh,  21  Am.  Dea  192. 

A  oonoise  synopsis  of  the  pre-emption  law  was  prepared  by  the  United 
States  Pnblio  Land  Commission,  in  1880,  to  which  there  have  been  no  mate- 
rial changes.    It  is  as  follows: — 

"The  priTilege  of  pre-emption  now  extends  to  settlement  on  nnsorv^ed 
as  well  as  on  sonreyed  lands,  and  a  credit  of  from  twelre  to  thirty-three 
months  is  given  the  pre-emptor  by  residence  thereon. 

"  By  act  of  application  at  a  district  land-office,  and  the  payment  of  a  fee  for 
the  registration  of  his  daim,  a  person  gains  the  right  to  oocnpy  thereunder  a 
certain  tract  of  land,  offsred  or  nnoffered,  now  not  more  than  160  nor  less 
than  40  acres  (in  the  first  act  the  qnantity  was  640  acres),  for  a  limited  period, 
with  obligation  at  the  end  of  that  period  to  pay  to  the  United  States  $1.2S 
per  acre  for  the  land  in  the  tract  claimed  or  entered,  and  receive  a  patent 
therefor. 

"Any  person  seeking  the  benefits  of  pre-emption  nnder  the  laws  now  in 
force  mnst  be  the  head  of  family,  a  widow,  or  a  single  man  over  twenty  years 
of  age,  a  citizen  of  the  United  States,  or  mnst  have  filed  a  declaration  of  in- 
tention to  become  snch,  and  that  he  is  not  the  owner  of  320  acres  of  land 
within  the  United  States,  and  mnst  be  a  person  who  has  not  qnit  or  aban- 
doned his  or  her  own  land  in  the  same  state  or  territory  to  reside  npon  the 
pablic  lands. 

"  Aotnal  settlement  npon  the  tract  claimed,  for  the  ezdnsive  nae  and  bene- 
fit of  the  pre-emptor,  and  not  for  purposes  of  sale  or  speculation,  most  bo 
shown,  nnder  the  mles  and  regulations  of  the  department,  to  the  satisfaction 
of  the  register  and  receiver.  Upon  these  simple  requisites  entry  may  be 
made  to  the  extent  of  one  quarter-section  or  other  compact  body,  not  exceed- 
ing 160  acres  (unless  the  quarter-section  subdivision  exceeds  this  amount  by 
a  fractional  number  of  acres)  upon  any  of  the  public  lands  of  the  United 
States  to  which  the  Indian  title  has  been  extinguished,  not  reserved,  nor  in- 
ehided  within  the  limits  of  any  inoorporated  town,  or  seleoted  lor  town  site 
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pnryoees,  or  actually  settled  and  occnpied  for  trade  and  basmess,  or  landa 
^diich  contain  any  known  salines  or  minerals,  except  in  the  states  of  Alabama, 
Mississippi,  Txwiisiana,  Arkansas,  and  Florida,  in  which,  by  special  act  of 
Congress,  of  Jane  2,  1866,  the  public  lands  are  brought  ezdosively  under  the 
provisions  of  the  homestead  act,  and  by  act  of  July  4,  1876,  are  subject  to 
private  entry,  after  first  being  offered." 

TiUe  Acquired  by  Pre-emptors.  —  It  is  held  that  pre-emption  will  carry  no 
title  against  the  government.  Thus  in  the  ToaemUe  VaUey  Cam^  15  WalL 
77,  it  is  said  that  a  person  by  mere  settlement  upon  lancb  of  the  United 
States,  with  a  declared  intention  to  obtain  title  to  such  land  under  the  pre- 
emption laws,  does  not  thereby  acquire  such  a  vested  interest  in  the  prem« 
iaes  as  to  deprive  Congress  of  the  power  to  grant  it  to  another  person.  See 
also  the  note  to  Hmry  v.  Wtlck^  21  Am.  Dec.  493.  In  10  Op.  Att-Oen.  66, 
it  is  held  that  the  right  of  pre-emption  granted  to  settlers  on  the  public  lands 
k  not  a  vested  interest  in  the  land,  but  only  a  contingent  right  to  purchase 
the  land  before  any  other  person,  whenever  it  shall  be  brought  into  general 
market;  and  that  the  government  may,  at  any  time  before  proof  and  pay- 
ment by  the  settler,  reserve  the  land  from  sale.  And  to  the  same  eflfoet  is 
Bwkh  ▼.  Donokue,  31  Blich.  482. 

But  whOe  this  is  so,  it  is  held  that,  as  against  pre-emptors  who  have  com- 
plied with  the  conditions  of  the  law,  the  executive  department  has  no  rin^ 
to  convey  to  others;  and  whenever  it  does  so  the  grants  are  void:  6  Op.  Att.- 
Qen.  7;  FrisbieY.  Whitney,  9  Wall.  187;  Aihen  v.  Ferry,  6  Saw.  79. 

Where  a  party  has  settled  upon  public  land  with  a  view  to  acquire  a  right 
of  pre-emption,  the  land  being  open  to  settlement^  his  right  thus  initiated  is 
not  prejudiced  by  the  refusal  of  the  local  land-officers  to  receive  his  proofs 
of  settlement,  upon  an  erroneous  opinion  that  the  land  is  reserved  from  sale: 
Shepley  v.  Cowan,  91  U.  S.  330. 

The  true  interest  acquired  by  qualified  pre-emptors  amounts  to  a  right  to 
purchase  the  lands  they  occupy  or  enter  upon  at  the  minimuTn  price  (sabjed 
to  the  right  of  Congress  to  withdraw  the  lands),  to  the  exclusion  of  all  other 
persons:  Clements  v.  Warner,  24  How.  394;  Friahie  v.  WkUtiey,  9  WalL  187; 
Brown  v.  Throckmorton,  11  lU.  529;  Camp  v.  Smith,  2  Minn.  166;  Coleman  v. 
AUen,  75  Mo.  332;  S.  C,  5  Mo.  App.  127;  and  if  a  pre-emptor  neglects  to  pay 
for  the  same,  he  forfeits  his  right:  Craig  v.  Tappin,  2  Sand.  Ch.  78;  Orimd 
OuffR.  R.  Co,  V.  Bryan,  8  Smedes  &  M.  234. 

'A  pre-emption  right  claimed  under  the  act  of  Congress,  if  stops  are  shown 
to  have  been  taken  to  secure  the  same,  is  a  good  defense  to  an  action  of 
trei^mBs:  United  8tate$  v.  Brown,  4  McLean,  378. 

The  rules  of  adverse  possession  do  not  apply  to  a  case  where  one  party  enters 
upon  public  land  after  it  has  been  abandoned  by  a  prior  possessor:  Obteha^ 
V.  Reed,  22  CaL  468.  A  claimant  of  land  under  pre-emption  laws,  as  against 
%  prior  possessor,  ninBt>show  that  he  belongs  to  that  class  of  persons  who  are 
antitled  to  avail  themselves  of  the  provisions  of  those  laws:  Page  v.  HotibB, 
27  Id.  483.  If  a  party  has  obtained  a  pre-emption  certificate,  but  it  proves 
to  be  void,  because  the  statute  has  not  been  complied  with,  it  is  proper  for 
any  one  else  to  enter  upon  the  land  for  pre-emption,  as  if  the  former  occupier 
had  done  nothing  about  a  certificate:  Bodgert  v.  Veue,  6  Iowa,  405. 

Courts  of  equity  will  enforce  pre-emption  rights  where  all  the  requirements 
of  che  law  have  been  complied  with:  Oarland  v.  Ifiiifi,  20  How.  7;  Ifugfiee 
V.  dnUed  States,  A  W^^  233. 

Comtfeyanee  ejf  hUeresi  by  Prt'trnplar.  — Unless  forbidden  by  some  positive 
law,  omitiaete  made  by  aotoal  settlan  on  the  public  lands  oonoeming  their 
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fommnorj  ri^ts,  and  oonoafxiliig  the  title  to  be  moqahnd  In  ftttme  from  the 
United  States^  are TalidM  between  the  peitiee  to  the ooatnot:  Lamby.Ihth 
tmpoirit  18  WalL  807. 

^7  the  act  of  Congreaa,  it  ia  provided  that  the  patent  ahaU  iaaoe  to  the 
pre-emptor  akme,  and  that  all  aaaignmenta  and  tranafers  of  the  right  of  pre« 
emption  given  by  this  act  prior  to  the  iaaoanoe  of  the  patent  ahaU  be  nnU 
and  void.  Thi%  it  is  held,  applies  only  to  that  right  which  belongs  to  the 
pre«emptor  before  he  haa  paid  the  porohase-money,  and  the  certificate  has 
been  issued  to  him  by  the  register:  DilUngham  ▼•  Fisher,  6  Wis.  475;  and  a 
sale  of  this  right  is  noil  and  void:  Arbour  v,  NeUUa,  12  La.  Ann.  217;  Penn 
V.  OU,  12  Id.  233;  Sianbrwgh  v.  WUnn,  13  Id.  494;  WUkeraon  v.  Mc^field, 
27  Miss.  642;  Craig  v.  Tappin,  2  Sand.  Ch.  78;  Olam  ▼.  Thistle,  23  Miss.  42. 

Bat  the  efifeot  of  contracts  by  the  pre-emptor  on  the  title  which  he  acquires 
by  the  patent  is  r^golated  by  the  state  laws  and  state  coorts,  and  they  will 
enforce  these  contracts  as  contracts  to  sell:  Ccmtp  v.  Smith,  2  Minn.  155;  YTtf- 
son  ▼.  MeLerman,  20  Iowa»  30;  Cund^  v.  OrmM,  7  Port  58;  Lamb  ▼.  Daioei^ 
port,  18  Wall,  307;  affirming  1  Saw.  600.  The  right  to  assign  according  to 
the  state  laws  is  complete  in  the  pre^mptor  from  the  time  of  his  porchase 
and  entry,  and  thoogh  the  patent  issnea  to  him,  it  inures  to  the  benefit  of  his 
grantee:  Camp  v.  Smith,  2  Minn.  155.  In  Phelps  v.  Kellogg,  15  HL  131,  it 
was  held  that  if  a  party  corenants  in  a  deed,  that  if  he  shall  acquire  a  title  at 
any  time  thereafter,  such  title  shall  inure  to  the  benefit  of  the  grantee  in  the 
deed,  such  coyenant  is  binding  on  all  persons  deriving  title  through  the 
grantor  with  notice  of  the  deed. 

A  contract  by  an  administrator,  before  entry  in  the  land-office,  to  transfer 
pre-emption  rights  to  third  persons  advancing  the  entry-money,  when  by  law 
the  patent  ahould  issue  to  the  heirs,  is  void,  and  none  the  less  so  because  the 
probate  court  is  induced  to  sanction  it:  Cothrctn  v.  McCoy,  33  Ala.  65.  So 
a  contract  with  an  occupant  to  purchase  the  land  of  him,  and  that  he  shdU 
remain  on  the  land  to  perfect  his  title  as  a  pre-emptor,  is  illegal  and  void. 
And  if  the  maker  of  a  note,  given  for  the  purchase-money  in  such  case,  suffers 
judgment  to  go  by  default,  he  cannot  be  relieved  from  tiie  judgment  on  the 
ground  that  after  its  rendition  the  occupant  failed,  through  his  negligence,  to 
perfect  his  title  as  pre-emptor:  Brown  v.  Pomtdexter,  10  Smedes  k  M.  596. 
An  agreement  with  another,  that  if  he  will  not  oppose  the  daim,  the  pre- 
emptor  will,  on  acquiring  his  patent,  convey  one  half  of  the  land  to  him,  ii 
void:  Snow  v.  Kimmer,  52  CaL  624. 

Incidental  Rights — Bight  to  Cut  Timber.  — A  pre-emptor  on  puUio  land  has 
a  right  to  cut  timber  on  the  land  for  the  purposes  of  agriculture  or  erection  of 
improvemeta  upon  the  land:  UnUed  States  v.  Nelson,  5  Saw.  68;  United 
States  V.  Lame,  19  Fed.  Rep.  910;  UnUed  States  v.  Toder,  18  Id.  372;  and  he 
may  even  sell  such  of  it  as  he  may  have  cut  and  not  used;  but  he  must  not 
cut  to  sell:  Timber  Cases,  2  MoCrwy,  519. 

The  right  of  pre-emption  given  by  the  acts  of  Congress  is  a  mere  gratuity 
(HA  the  part  of  the  United  States  for  the  benefit  of  the  purchaser,  his  heirs  and 
assigns;  and  his  creditor  has  no  legal  or  equitable  daim  to  such  gratuityi 
Badgers  v.  BaMsgs,  8  Port  826. 
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Gabpentier  V.  Mendbnhall. 

|28  CauFOBSTIa,  481] 

OirRm  n  hoi  Found  Bithbb  in  Tbrms  or  bt  Legal  Oonolu8ION8,  by  m 
■pedal  Terdict^  in  an  action  of  ejectment  brooght  hy  a  tenant  in  oommoh 
against  a  co-tenant  who  is  in  the  occapancy  of  the  land  held  in  common, 
that  the  pUuntiff  demanded  of  his  co-tenant  to  be  let  into  the  immediate 
poaseetion  of  the  same,  and  that  the  co-tenant  refused. 

Fact  of  Oustsr  of  ob  Intbnt  to  Oust  Co-tenant  must  be  Found  bt 
Jury,  for  the  law  will  not  presume  from  acts  of  ownership  by  one  tenant 
in  oonmion,  nor  from  his  refusal  to  allow  a  co-tenant  to  enter,  nor  from 
both  combined,  that  there  was  intent  to  onst. 

If  Tenant  in  Common  Demand  of  his  Co-tenant,  who  is  in  the  occapancy 
of  the  common  property,  to  be  let  into  possession,  and  the  co-tenant  re- 
fuses, and  does  not  give  any  explanation  of  his  refusal,  the  court  would 
be  justified  in  directing  or  advising  the  jnry  to  infer  an  ouster. 

If  One  Unlawfully  Taxino  Possession  of  Land  afterwards  Becomes 
Tenant  in  Common  in  the  ownership  of  the  same,  the  moment  he  be- 
comes such  tenant  in  common  his  poaseetion  loses  its  hostile  character, 
and  the  presumption  is  that  it  remains  amicable  until  the  contrary  i» 
made  to  appear. 

In  Ejectment  bt  Tenant  in  Common,  against  Co-tenant  who  took  pos- 
session wrongfully,  but  afterwards  became  a  co-tenant,  plaintiff  cannot 
recover  damages  for  the  period  during  which  the  defendant  was  unlaw- 
fully in  possession. 

Tenant  in  Common  cannot,  in  Ejectment  against  kd  Co-tenant,  re- 
cover damages  or  mcisne  profits  for  the  period  during  which  the  posses 
sioQ  of  the  co-tenant  was  not  adverse. 

Tenant  in  Common  Who  is  Ousted  bt  Cotenant  may  recover  damages  im 
ejectment  from  the  time  of  the  ouster,  accoording  to  his  rights 

fijBCTMEMT.    The  opinion  states  the  facts. 

E.  R.  Carpentievy  for  the  appellant. 

Thomas  A.  Brown  and  John  Reynoldsj  for  the  respondents. 

By  Court,  Shafteb,  J.  This  is  an  action  of  ejectment.  The 
trial  was  by  jury,  who  returned  a  special  verdict  upon  issues 
submitted  to  them  by  the  court.  Judgment  was  entered  upon 
the  findings  in  Cavor  of  the  defendants.  The  plaintiff  appealed, 
and  at  the  July  term,  1864,  the  judgment  was  reversed  by  this 
court,  and  a  new  trial  ordered,  on  the  authority  of  Carpentier 
V.  Webstevy  27  Gal.  524.  The  appellant  moves  that  the  order 
be  vacated,  and  for  judgment  in  his  favor  upon  the  special 
verdict. 

The  jury  have  found:  1.  That  the  plaintiff,  on  and  prior  to 
the  first  day  of  September,  1858,  was,  and  that  he  still  is,  the 
owner  in  fee  of  the  equal  undivided  half  of  the  rancho  of  San 
Ramon,  embracing  the  premises  described  in  the  complaint* 
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and  of  a  further  undivided  interest  equal  to  three  hundred  and 
twenty  acres;  2.  That  all  the  defendants,  with  the  exception 
of  Stouty  Slankard,  and  White,  entered  into  possession  on  the 
day  before  named;  that  Stout  took  possession  July  14,  1862, 
White  on  the  14th  of  May,  1860,  and  Slankard  on  the  3d  of 
January,  1863, — the  day  when  the  complaint  was  filed;  that 
all  the  defendants  have  continued  in  possession  since  the  date 
of  their  respective  entries;  3.  That  none  of  the  defendants  had 
any  title  to  the  demanded  premises  prior  to  the  9th  of  March, 
1860,  nor  any  right  to  the  possession  of  the  same,  nor  any  part 
thereof;  but  that  on  that  day  they,  with  the  exception  of 
Stout,  White,  and  Slankard,  became  tenants  in  common  with 
the  plaintiff;  that  Stout  became  such  tenant  July  14,  1862, 
White  May  14,  1860,  and  Slankard  January  3,  1863;  4.  That 
the  plaintiff,  prior  to  the  commencement  of  the  action,  and  be- 
tween the  15th  and  20th  of  December,  1862,  served  upon  each 
of  the  defendants,  personally,  the  following  written  demand: — 

''San  Ramon,  December  20,  1862. 

*'  Sir:  You  will  please  take  notice  that  the  lands  and  prem- 
ises now  occupied  by  you  are  part  and  parcel  of  the  Rancho 
San  Ramon,  of  which  I  am  the  principal  owner,  and  that  I 
demand  to  be  let  into  the  immediate  possession  and  enjoy- 
ment of  the  same,  and  every  part  and  parcel  thereofl 
"  Respectfully  yours, 

"H.  W.  Cabpentibb." 
6.  The  rental  proof  of  each  of  the  parcels  occupied  by  the  re- 
spective defendants. 

Two  questions  have  been  discussed  by  counsel:  1.  Is  the 
plaintiff  entitled  to  judgment  on  the  special  verdict?  and  il 
BO,  then,  2.  For  what  amount  by  way  of  damages? 

The  second  question  it  will  be  unnecessary  for  us  to  con- 
sider, for  we  are  satisfied  that  the  special  verdict  does  not  lay 
an  adequate  foundation  for  a  judgment  in  the  plaintiff's  favor 
on  the  main  question  involved. 

The  trouble  with  the  verdict  is  that  it  does  not  find  an 
ouster  either  in  terms  or  by  legal  conclusion.  A  demand  is 
found,  and  a  refusal  matching  the  demand;  but  ''  demand 
and  refusal "  does  not  fall  within  any  definition  of  "  ouster," 
as  that  term  is  used  in  the  law  governing  the  relation  of  ten- 
ants in  common.  Neither  acts  of  ownership  by  one  tenant 
in  common,  nor  refusal  to  allow  co-tenants  to  enter,  necessarily 
work  a  disseisin.  The  law  will  not  presume  from  either  the 
one  or  the  other,  nor  from  both  combined,  that  there  was  ao 
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intent  to  oust.  That  intent  must  be  established  as  a  £Etct  by 
the  finding  of  the  jury.  Conversion  is  one  of  the  points  to  be 
established  in  actions  of  trover;  but  it  is  settled  that  ''de- 
mand and  refusal "  is  not  conversion,  but  only  evidence  of 
it  for  the  consideration  of  the  jury.  In  the  absence  of  all  ex- 
planation the  court  would  be  justified  in  directing  or  advising 
the  jury  to  infer  a  conversion,  or  an  ouster  in  a  case  like  the 
one  at  bar,  from  the  fact  of  demand  and  refusal;  but  the  infer- 
ence is  to  be  made  by  the  jury,  and  not  by  the  court:  2  Stark. 
Ev.  683;  Preseott  v.  NeverSy  4  Mason,  330;  Cummings  v.  IFy. 
man,  10  Mass.  468;  Carpentier  v.  Webster,  27  Cal.  524. 

But  it  is  insisted  that  the  verdict  finds  an  ouster  of  the 
plaintiff  by  all  the  defendants,  except  Stout,  White,  and 
Slankard,  prior  to  to  the  demand  and  refusal,  and  indepen- 
dent of  it,  to  wit,  their  unlawful  entry  upon  the  premises  in 
September,  1858, — a  year  and  a  half  before  the  rights  of  the 
defendants  as  tenants  in  common  were  acquired. 

It  is  said  in  support  of  this  position  that  the  possession 
acquired  in  1858  was  by  disseisin,  and  it  is  added  ''  that  the 
possession  never  lost  its  hostile  character";  and  it  is  upon 
this  assumption  of  fact  that  the  whole  argument  turns.  But 
the  verdict  demonstrates  that  the  possession  unlawfully  taken 
in  1858  did  lose  its  hostile  character,  prima  facUy  on  the  9th 
of  March,  1860,  when,  as  the  verdict  finds,  they  become 
tenants  in  common  with  the  plaintiff.  The  moment  the 
defendants  became  tenants  in  common  with  the  plaintiff,  their 
possession  lost  its  hostile  character  by  the  legal  effect  of  the 
fact;  and  it  cannot  be  presumed  that  the  possession  was 
otherwise  than  amicable  thereafter,  until  the  contrary  is  made 
to  appear. 

It  is  further  claimed  that  an  ouster  is  manifested  on  the 
£ace  of  the  answers;  and  here  we  are  referred  to  Harrwm  v. 
TayloTy  33  Mo.  211  [82  Am.  Dec.  159].  The  doctrine  of  thai 
case  is  that  when  a  defendant,  sued  in  ejectment  by  a  tenani 
in  common,  states  in  his  answer  that  "he  holds  the  premises 
adversely  against  all  persons,"  the  action  will  not  fall  on  the 
ground  that  there  was  no  demand  made  previous  to  the  action. 
The  case  at  bar  is  not  within  the  rule.  The  answers  here  con- 
tain no  averment  or  admission  of  adverse  possession  on  the  part 
of  any  of  the  defendants,  but  deny  the  ouster  alleged  in  terms. 

Though  we  have  declined  to  pass  upon  the  question  of  the 
amount  of  damages  to  which  the  plaintiff  is  entitled,  for  the 
reason  that  on  this  record  it  does  not  appear  that  he  is  enti« 
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tied  to  any,  stUI,  as  .he  caae  muet  go  back  tat  a  new  trial, 
under  the  order  already  made,  we  deem  it  proper  to  state 
the  principles  by  which  the  question  of  damages  must  be  con* 
troUed. 

As  to  damages  which  accrued  prior  to  March  9, 1860,  trace* 
able  to  the  ouster  of  1858,  they  cannot  be  recovered  in  this 
action.  For  the  reasons  already  stated,  that  ouster  has  become 
unavailable  as  a  basis  of  recovery  in  chief,  and  it  is  therefore 
unavailable  in  this  action  as  a  ground  for  the  recovery  of 
damages  resulting  from  it.  A  party  may  recover  specific  real 
property,  ''with  damages  or  without  them":  Practice  Act,  sec. 
64;  but  when  he  sues  to  recover  such  property  with  damages, 
he  cannot  recover  damages  if  he  fails  to  recover  the  property. 
The  practice  act  states  an  exception  to  this  rule,  but  the  case 
at  bar  is  not  within  it:  Id.,  sec.  256. 

As  to  damages  during  the  interval  between  the  9th  of 
March,  1860,  when  the  defendants,  or  most  of  them,  became 
tenants  in  common  with  the  plaintiff,  and  the  demand  and 
refusal  of  December,  1863,  neither  damages  nor  rents  and 
profits  can  be  recovered  in  this  suit,  for  in  legal  judgment  the 
possession  of  the  defendants  during  that  time  was  not  adver- 
sary, but  amicable,  and  in  strict  keeping  with  the  title. 

As  to  damiages  that  have  accrued  since  the  demand  and 
refusal,  if  it  shall  turn  out  as  matter  of  fact  that  the  refusal 
was  not  supported  by  some  legal  right  to  refuse, — having,  in 
fact,  no  other  or  better  basis  than  the  assumption  that  the 
plaintiff  had  no  right  of  entry  on  the  premises, — then  the 
plaintiff  will  be  entitled  to  recover  damages  according  to  his 
right,  and  the  plea  of  the  statute  of  limitations  will  not  bar 
the  claim. 

Motion  for  judgment  on  the  verdict  denied. 

Rhodes,  J.,  expressed  no  ojanion. 


OcTSTiB  ov  TiHAirT  BT  Oo-TEKAXT,  What  Oonstitutb:  Sm  WcofiM  ▼. 
LNMfeO;  77  Am.  Deo.  614,  and  note.  Oneter  is  a  questioa  for  the  Jury:  Wcnr^ 
fMm  ▼.  (hdhgrit^  72  Id.  664;  and  they  ehoold  find,  not  i^ti  from  whioh  oostei 
ironld  be  infened,  but  the  fact  of  outer  itMlf :  Padnrd  ▼.  Jolmmm.  B7  Otk 
189^  dting  the  prnoipal  oaae. 
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Bandolph  V.  Habbis. 

r28  Oalifobhia,  fiSLl 

Iv  Aonoir  vtok  Lost  Non,  Tsndsb  op  iNBmcxxTr  buobb  Suit  Is  not 
■baolntely  neoeawgy,  but  ihe  better  practice  la  to  make  moh  tender  and 
allege  the  same  in  the  oomplaintb  A  £ailnre  to  do  so  la  not  fatal  to  the 
oanse  of  action;  it  only  a£Eect8  the  qnestion  of  costs,  and  in  other  re- 
jects a  tender  at  the  trial  ia  sofficient. 

Iv  AonoN  VFOV  LobtNotb,  it  No  TKNi>XB0vlNi>EionT7HA8  bxin  Madb  bb- 
lOBB  Surr,  the  plaintiff  is  not  entitied  to  costs  unless  the  defendant  has 
waiyed  a  tender,  in  which  case  the  costs  are  in  the  discretion  of  the  court 

Oa  QoEBnoN  or  Iin>xifNiTT,  No  DoTZNonoN  can  bb  Madb  between  a  note 
which  has  been  destroyed  by  fire  or  otherwise,  and  one  which  has  been 
merely  lost. 

Dbvial  that  AssiaincBNT  was  m  Wbitimo,  ob  iob  Valuablb  Ck>ii8ii>BB- 
ATION,  does  not  amount  to  a  denial  of  the  fact  of  an  assignment  alleged 
in  the  complaint,  bat  if  it  denies  anything,  merely  amoonts  to  a  denial 
that  the  assignment  was  written  or  for  a  Talnable  consideration. 

Action  upon  a  promissory  note.    The  opinion  states  the 

&Ct8. 

H.  H.  Hartley i  for  the  appellant. 

Ooffroth  and  Spavldingj  for  the  resiwndent. 

By  Gonrty  Sandebson,  C.  J.  This  is  an  action  upon  a  lost 
promissory  note,  by  an  assignee  against  the  maker;  or,  as 
averred  in  the  complaint,  a  note  which  had  been  '' totally  de- 
stroyed by  fire."  There  is  no  averment  in  the  complaint  to 
the  effect  that  the  plaintiff  had  tendered  to  the  defendant  a 
good  and  sufficient  bond  of  indemnity  before  bringing  the 
action.  The  only  averment  upon  that  subject  is  in  the  follow- 
ing words:  "  Plaintiff  avers  that  he  has  offered,  and  now  offers, 
to  indemnify  defendant  against  any  loss  or  damage  he  may 
sustain  on  account  of  the  destruction  of  said  note."  The 
action  was  commenced  on  the  twenty-seventh  day  of  June, 
1864.  On  the  13th  of  August  following,  the  plaintiff  filed  a 
bond  of  indemnity  with  the  clerk  of  the  court,  and  at  the  trial 
tendered  the  same  to  the  defendant,  who  refused  to  accept  it 
because  it  was  insufficiently  stamped,  and  because  it  had  not 
been  tendered  before  suit  No  objection  was  made  to  the  form 
of  the  bond  or  the  sufficiency  of  the  security.  The  court  held 
that  the  plaintiff  was  not  bound  to  tender  indemnity  before 
suit,  but  that  the  bond  was  insufficiently  stamped,  and  per- 
mitted the  plaintiff  to  add  the  requisite  amount  of  stamps, 
in  this  connection  the  record  contains  the  following:  ''The 
plaintiff  also  testified  that  he  offered  an  indemnity  bond  be- 
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fore  the  suit  was  commenced,  and  that  the  defendant  made 
some  remark  that  amounted  to  a  waiver  of  soch  bond."    The 
case  was  tried  by  the  court,  but  no  findings  were  filed.    Judg- 
ment was  for  the  plaintiff  for  the  amount  claimed,  but  is- 
silent  upon  the  subject  of  indemnity. 

It  is  first  insisted  that  the  complaint  is  fatally  defective  in 
not  averring  that  a  proper  indemnifying  bond  had  been  pre- 
pared and  tendered  before  the  commencement  of  the  action. 

It  was  held  in  Wdton  v.  Adams,  4  Cal.  37  [60  Am.  Dec. 
679],  and  reaffirmed  in  Price  v.  Dwdap,  5  Id.  483,  that  where 
it  appears  that  a  negotiable  security  has  been  lost  or  destroyed, 
the  maker  has  a  right  to  require  indemnity  against  all  future 
claims  under  it  before  its  payment  can  be  enforced.  In  the 
former  case,  as  in  this,  the  security  had  been  destroyed  by  fire, 
but  it  was  held  that  there  was  no  distinction  to  be  made 
between  a  lost  instrument  and  one  proved  to  have  been  de- 
stroyed. We  are  satisfied  with  the  doctrine  of  that  case,  but 
we  do  not  understand  that  it  goes  to  the  length  of  holding 
that  the  bond  must  be  prepared  and  tendered  in  advance  of 
suit.  The  complaint  in  that  case  did  not  aver  the  tender  of 
a  bond,  nor,  as  in  the  present  case,  contain  an  offer  to  give 
one;  but  on  the  contrary,  sought  to  excuse  the  plaintiffs  fi*om 
giving  a  bond  on  the  ground  of  their  inability  to  do  so.  The 
court  held  that  they  must  give  one  before  the  defendants 
could  be  compelled  to  pay,  and  the  judgment  of  the  court  was 
that  '*•  the  judgment  (which  was  for  the  plaintiffs)  be  reversed, 
and  the  cause  remanded."  No  direction  was  given  to  the 
court  below  to  dismiss  the  action  on  the  ground  that  the  com- 
plaint contained  no  cause  of  action,  which  would  doubtless 
have  been  done  had  the  court  been  of  that  opinion.  We  there- 
fore regard  the  case  as  merely  establishing  the  rule  that  the 
law  will  not  enforce  the  payment  of  a  lost  note  or  bill  without 
first  requiring  the  holder  to  indemnify  the  maker  if  he  de- 
mands it,  and  that,  contrary  to  some  American  authorities, 
there  is  no  difference  in  this  respect  between  a  merely  lost  bill 
and  one  which  the  evidence  shows  has  been  destroyed. 

The  only  question,  then,  which  we  are  called  upon  to  deter* 
mine  is,  whether  it  is  absolutely  necessary  for  the  plaintiff  to 
tender  a  bond  before  he  brings  his  action. 

With  the  question  as  to  which  forum,  whether  a  court  of 
law  or  equity,  can  afford  relief  in  a  case  like  the  present,  we 
have  nothing  t>do,  for  under  our  system  the  two  are  blended, 
except  BO  £ar  as  that  question  may  be  collaterally  involved  in 
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the  one  before  us.  In  England  a  suit  at  common  law  cannot 
be  maintained  in  such  a  case,  but  resort  must  be  had  to  a 
court  of  ehancery,  which  always  decrees  indemnity:  Hansard 
v.  Robinsofij  7  Bam.  &  C.  90;  upon  the  ground  that  upon  the 
payment  of  a  note  or  bill  the  maker  or  acceptor  is  entitled  by 
the  law  merchant  to  its  possession  as  a  voucher  of  its  pay- 
ment, or  if  that  cannot  be  had,  to  an  equivalent  in  the  shape 
of  reasonable  indemnity  against  all  future  claims  upon  him. 
The  English  doctrine  was  in  e£fect,  as  we  understand  it, 
adopted  in  Welton  v.  Adams,  4  Cal.  37  [60  Am.  Dec.  579]. 
Treating  the  case,  then,  as  one  of  equitable  cognizance,  we 
think  the  failure  to  tender  indemnity  before  suit  is  not  fatal 
to  a  recovery,  and  only  affects  the  question  of  costs. 

The  tender  of  indemnity  cannot  be  considered  as  any  part 
of  the  plaintiff's  cause  of  action  or  as  a  fact  or  event  upon 
which  his  right  of  action  accrues.  It  is  merely  a  condition 
which  the  law  imposes  upon  his  right  to  enforce  his  cause  of 
action,  the  performance  of  which  is  exacted  as  a  substitute  for 
the  delivery  of  the  note  or  bill,  which  otherwise  he  is  bound 
to  make  upon  payment.  But  it  is  inequitable  to  subject  the 
defendant  to  costs  when  he  may  be  willing  to  pay  upon  rea- 
sonable indemnity  and  before  he  is  placed  in  the  wrong  by  a 
tender  and  refusal.  Hence,  if  the  plaintiff  desires  to  recover 
costs,  he  must  make  the  tender  before  suit,  or  show  a  waiver 
of  indemnity  on  the  part  of  the  defendant.  On  the  other 
hand,  all  that  the  defendant  can  rightfully  ask  is  that  he  be 
not  required  by  the  court  to  pay  the  money  or  subjected  to 
costs  untU  reasonable  indemnity  has  been  furnished. 

The  proper  course  to  pursue  in  such  cases  is  for  the  plaintiff 
to  prepare  and  tender,  before  suit,  reasonable  indemnity.  If 
it  be  refused  he  can  then  sue,  alleging  the  tender  and  refusal, 
and  keep  the  tender  good  by  filing  the  bond  in  court  If,  at 
the  trial,  the  court  shall  be  of  the  opinion  that  the  indemnity 
is  reasonable  and  sufficient,  he  will  be  entitled  to  judgment, 
with  costs.  But  he  may  sue  and  offer  in  his  complaint  to 
give  such  indemnity  as  the  court  may  adjudge  reasonable,  and 
upon  complying  with  the  order  of  the  court  in  that  respect, 
take  his  judgment,  but  without  costs.  This  last  course  was  ' 
adopted  in  Tersey  v.  Oaryj  commented  on  by  Lord  Chancellor 
Hardwicke  in  WalmsUy  v.  ChiidSy  1  Ves.  Sr.  345,  and  sustained. 
The  same  principle  was  recognized  in  Oray  v.  Doughertyj  25 
Cal.  282.  In  cases  like  the  present,  the  costs  are  regulated  by 
the  498tb  sectian  of  the  practice  act,  and  are  left  to  the  di»> 


Digitized  by 


Google 


142  Burt  v.  Wilson.  [CaL 

eretion  of  the  court,  to  be  awarded  or  apportUmed  according 
to  the  equity  of  the  case. 

In  this  case,  as  before  stated,  there  is  no  averment  of  a  pre- 
yious  tender,  and  but  for  the  Cact  that  such  tender  <9eems  to 
have  been  waived  by  the  defendant,  we  should  be  compelled 
to  reverse  the  judgment  so  far  as  the  allowance  of  costs  is 
concerned.  We  think,  however,  that  the  allowance  of  costs 
was  correct  in  view  of  that  fetct. 

The  exceptions  taken  to  the  admission  of  the  written  assign- 
ment of  the  note  by  the  original  payee  to  the  plaintiff  are  an- 
swered by  the  fact  that  the  assignment  was  not  in  issue,  and 
no  proof  of  it  was  therefore  required.  The  attempted  denial 
of  the  assignment  in  the  answer  is  in  these  words:  ''And  this 
defendant  further  answering,  on  information  and  belief,  denies 
that  said  Daniel  Richards,  for  a  valuable  consideration,  as- 
signed, by  a  written  instrument,  the  indebtedness  due  upon 
said  note,  or  that  the  said  assignment  was  stamped  with 
United  States  revenue  stamps  of  the  required  amount  and 
denomination,  or  that  any  written  assignment  was  made." 
This  is  not  a  denial  of  the  assignment.  If  it  can  be  consid- 
ered as  a  denial  at  all,  it  can  only  be  considered  as  a  denial 
that  the  assignment  was  in  writing,  and  that  it  was  made  for 
a  valuable  consideration.  Such  a  denial  was  held  bad  in 
Burke  v.  Table  Mountain  Water  Co.,  12  Cal.  407,  and  MorriU 
V.  MorrUly  26  Id.  292.  The  pleadings  being  verified,  and  the 
assignment  not  specifically  denied,  it  must  be  taken  as  admit- 
ted for  all  the  purposes  of  the  trial. 

Judgment  affirmed. 

TnmsB  OF  IimiicxxTr  as  PRnaQuism  to  Aonoir  ov  Lost  Kofiu  8m 
WeUomv.  Adami,  90  Am.  Dto.  679,  and ifoorv t.  iViO;  66 UL  297. 


BuBT  V.  Wilson. 

|2S  GAUVOBiru,  682. J 

Ko  SzFBm  OB  TMFf«Tii>  Trust  ib  Obxatid  bt  TBuraACnoir,  wfacrabj  od6 
of  two  partnen,  who  are  ombarraaaed  with  debta,  ezaootaa  a  deed  to  the 
other,  abaolate  on  its  face,  with  a  conaideration  ezpreaaed,  of  both  hia 
^  indiTidnal  property  and  interest  in  the  partnership  property,  for  the  pur- 
pose of  enabling  the  grantee  to  raise  money  by  mortgaging  the  same  to 
pay  the  firm  debts. 

MiBXAU  OP  Gbantdb  as  to  LiOAL  BfiBcr  OF  Lanouaob  Usbd  Of  Dbbb» 
if  the  language  is  snch  as  he  intended  shoold  be  used,  wiU  not  afibrd  hiai 
any  ground  of  relief  in  equity. 
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DUSSIXlillT  MAT  WaITB    PBOTBOnOH  OV   STATOTm  OV  FEAUM,  where  i%  If 

eongjit  to  chaxge  bim  m  trustee  on  »  contreot  within  the  statute,  by  ad- 
ndtting  the  oontreot  in  his  answer  and  failing  to  claim  the  benefit  of  the 
statate. 

Obahtei  Holds  Laiid  m  Trust  iob  Grahtob  to  the  extent  of  the  pur- 
duue-mon^,  where  he  has  reoeived  an  abeofaite  eonr^yiBoe  and  has  failed 
to  make  any  payment  of  the  porohase  price,  and  soch  tmst  descends  to 
the  r^resentatives  and  heirs  of  the  grantee,  against  whom  a  lien  for  the 
purchase-money  will  be  enforced. 

Gladc  to  Bnidbcs  Exprbss  OB  Tmpi«tbt>  Tbubt  mat  bb  JonnED  in  a  com- 
plaint with  a  claim  to  enforoe  aTondor's  lien  existing  without  any  written 
eontraotb 

Action  to  compel  execution  of  trosL  The  ^qnnion  states 
the  facts. 

/.  E.  N.  L$w%8i  for  the  appellant 
Hatch  and  MeQuaidy  for  the  respondent. 

By  Court,  Shaftbr,  J.  This  action  was  brought  by  Walker, 
in  his  lifetime,  to  compel  the  execution  of  a  trust,  or,  alterna- 
tively, to  enforce  a  vendor's  lien. 

The  complaint  alleges  that  on  or  about  the  6th  of  January, 
1862,  Walker  and  J.  G.  Wilson  were  partners  in  business,  and 
were  about  closing  up  their  partnership  affairs;  that  the  firm 
was  embarrassed  with  debts,  and  that  some  of  the  creditors 
had  commenced  attachment  suits  against  the  firm;  that  b/ 
reason  of  the  dissipated  habits  of  Walker,  and  with  a  view  to 
a  more  speedy  liquidation  of  their  debts.  Walker  executed  tc 
Wilson  a  deed,  absolute  on  its  face,  and  expressing  a  consid- 
eration of  seventeen  thousand  dollars,  of  a  certain  ranch,  thr 
same  being  the  individual  property  of  Walker;  that  the  deec 
was  in  fact  a  trust,  and  was  made  solely  for  the  purpose  o) 
enabling  Wilson  to  raise  money,  by  mortgaging  the  premises, 
to  pay  off  the  debts  of  the  firm;  and  that,  on  the  day  of  the 
execution  of  the  deed,  he  borrowed  several  large  sums  for  the 
benefit  of  the  firm,  and  secured  the  pajrment  thereof  by  mort- 
gages on  the  premises  so  conveyed  to  him  by  Walker;  that 
Walker  also,  and  by  the  same  deled,  conveyed  to  Wilson  his 
interest  in  certain  ditches  belonging  to  the  firm,  for  the  pur- 
pose aforesaid,  and  that  said  ditches  were  included  in  the  said 
mortgages;  that  the  possession  of  the  ranch  remained  with 
Walker  after  the  deed  as  before,  and  that  he  participated  as 
before  in  the  management  of  the  ditch  property;  that  Wilson, 
in  his  lifetime,  never  denied  the  trust,  but  on  the  contrary, 
always  admitted  it;  that  the  defendant,  E.  P.  Wilson,  his  ad- 
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ministrator  and  one  of  his  heirs  at  law,  admitted  the  trust  in 
bis  answer  first  filed,  but  which  he  afterwards  withdrew  by  the 
court's  leave;  that  the  grantor  and  grantee  were  intimate 
friends,  and  that  the  deed  was  given  under  a  misapprehension 
as  to  its  legal  efiect.  Under  this  aspect  of  the  complaint  the 
plaintiff  prays  that  the  administrator  may  be  decreed  to  exe- 
cute the  trust  by  reconveying  the  property,  subject  to  the 
aforesaid  mortgages. 

In  a  supplemental  complaint,  filed  by  leave  of  the  court  and 
by  the  consent  of  the  defendants,  it  is  alleged  as  a  further 
cause  of  action,  that  the  aforesaid  conveyance  was  in  pursu- 
imce  of  a  sale  for  the  sum  of  seventeen  thousand  dollars,  ex- 
pressed in  the  deed;  that  the  money  is  due  and  unpaid;  that 
a  claim  for  that  amount  was  presented  in  due  form  to  Wilson's 
administrator  for  allowance,  June  21, 1864,  together  with  the 
evidence  in  supiwrt  of  a  vendor's  lien  on  the  property  embraced 
in  the  deed,  and  that  the  claim  was  rejected  by  the  adminis- 
trator on  that  day.  On  these  allegations  the  plaintiff  claims 
judgment  for  the  seventeen  thousand  dollars  and  interest 
thereon  from  the  date  of  the  deed,  and  that  the  land  conveyed 
may  be  sold  and  the  avails  applied  to  the  liquidation  of  the 
debt,  and  for  other  relief. 

The  complaint  as  amended  was  demurred  to  for  want  of 
facts,  misjoinder  of  causes,  and  for  uncertainty  and  ambiguity. 
The  demurrer  was  sustained  by  the  court,  and  the  plaintiff 
declining  to  amend,  judgment  was  entered  dismissing  the  ac- 
tion. 

1.  The  complaint  not  only  fails  to  disclose  an  express  trust, 
but  it  appears  affirmatively  that  there  was  none;  and  it  sets 
forth  no  facts  from  which  a  trust  would  arise  by  implication 
of  law.  Nor  can  the  complaint  be  sustained  as  a  bill  to  re- 
form the  deed.  However  Walker  may  have  mistaken  the 
legal  effect  of  its  terms,  there  is  no  averment  that  the  lan- 
guage of  the  deed  is  not  the  very  language  which  he  intended 
to  use;  and  against  the  mistake  of  law  alleged  there  can  be 
no  redress.  The  class  of  cases  in  which  mistakes  of  that  char- 
acter are  corrected  in  equity  is  very  limited,  and  this  is  not 
brought  within  any  recognized  exception  to  the  general  rule 
by  the  necessary  averments:  1  Story's  £q.  Jur.,  c.  5;  Leman  v. 
Whitneyy  4  Buss.  424;  Rues  v.  MebiuSj  16  Cal.  351. 

The  position  that  the  trust  is  rescued  from  the  operation  of 
the  statute  of  frauds  by  the  allegation  that  the  answer  first 
filed  by  the  administrator  admitted  the  trust  is  not  tenable. 
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for  a  number  of  reasons,  only  one  of  which,  however,  need  be 
specified  here.  If  a  defendant  sought  to  be  charged  upon  a 
contract  within  the  statute  of  frauds  admits  the  contract  in 
his  answer,  and  does  not  claim  the  benefit  of  the  statute,  he  is 
considered  as  waiving  its  protection,  and  as  furnishing,  by  his 
answer,  the  very  proof  which  the  statute  requires.  But  if  the 
admission  is  coupled  with  a  claim  to  the  protection  of  the 
statute,  the  rights  of  the  party  stand  as  though  the  admission 
had  not  been  made:  2  Story's  Eq.  Jur.,  sec.  757.  While  the 
complaint  in  this  case  avers  the  admission,  it  fails  to  fill  or 
complete  the  legal  proposition  by  an  averment  that  the  stat- 
ute was  waived  as  a  defense  by  an  omission  to  assert  it  in  the 
answer. 

2.  Under  the  second  aspect  in  which  the  general  transac- 
tion is  presented  in  the  complaint,  the  plaintiff  is  entitled  to 
reliefl 

If,  as  the  supplemental  complaint  alleges,  Walker  sold  the 
land  to  Wilson  for  seventeen  thousand  dollars,  and  the  pur- 
chase-money has  not  been  paid,  then  the  plaintiff  is  a  creditor 
of  Wilson's  estate  to  that  amount,  and  on  general  principles, 
has  a  lien  on  the  land  sold  as  security  for  the  debt:  Leman  v. 
Whitney f  4  Russ.  427.  To  that  extent,  Wilson,  in  his  lifetime, 
held  the  land  in  trust  for.  his  vendor,  and  the  trust  has  de- 
scended to  his  representative  and  heirs.  The  principle  upon 
which  courts  of  equity  proceed  in  establishing  this  lien  is,  that 
a  person  who  has  gotten  the  estate  of  another  ought  not,  in 
conscience,  as  between  them,  to  keep  it  and  not  pay  the  full  * 
consideration  money:  Cdhoon  v.  Rohinsonj  6  Cal.  226;  Sparks 
V.  HesSy  15  Id.  192.  Nor  do  we  understand  that  these  princi- 
ples are  disputed  by  the  respondents;  but  they  insist,  first, 
that  the  claim  in  question  is  improperly  joined  in  the  com- 
plaint with  the  claim  based  upon  the  alleged  trust;  and  sec- 
ond, that  the  money  claimed  and  the  lien,  as  collateral  thereto, 
are  barred,  on  the  ground  ''  that  more  than  ten  months  had 
elapsed  after  the  appointment  and  qualification  of  the  defend- 
ant, E.  P.  Wilson,  as  administrator  of  J.  C.  Wilson,  and  after 
the  first  publication  of  notice  by  said  administratMr  to  the 
creditors  of  said  estate  requiring  them  to  present  their  claims 
to  said  administrator  for  allowance,  before  the  claim  was  in 
CEu;t  presented." 

There  is  no  miqoinder  of  causes.  Both  of  the  claims  stated 
In  the  complaint  are  founded  on  trusts,  —  one  lying  in  con- 
tract, and   the  other  arising  by  act  and  operation  of  law; 
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Practice  Act,  sec.  64.  And  as  to  the  second  objection^  it  is 
sufficient  to  say  that  it  does  not  appear,  from  the  complaint, 
when  the  notice  to  creditors  was  first  published;  nor,  in  fact, 
that  any  publication  has  been  made  or  ordered. 

The  objection  that  there  can  be  no  recovery  of  the  seven- 
teen thousand  dollars,  and  no  enforcement  of  the  vendor's  lien 
as  collateral  thereto,  until  the  affairs  of  the  partnership  shall 
have  been  adjusted,  is  not  well  taken.  The  supplemental 
complaint  treats  the  sale  and  conveyance  of  the  land  by 
Walker  to  Wilson  as  a  matter  having  no  connection  with  the 
business  of  the  partnership,  and  as  being,  in  short,  what  it 
purports  to  have  been  by  the  terms  of  the  deed,  —  a  transac- 
tion between  the  two  men,  each  acting  for  himself  alone. 

The  judgment  is  reversed  and  cause  remanded.  And  it  is 
ordered  that  the  defendants  have  twenty  days  to  answer  from 
the  time  notice  shall  have  been  given  them  of  the  filing  of 
the  remittitur, 

Reltxf  Df  EQUtTT  iBOM  MiSTAgB  ov  LkWi  8e»  Boffgi  T.  Fowkr^  76  Am. 
Deo.  661. 

Statute  ov  Fbaum  Waivxd  bt  Fazlubb  to  Puud  Its  Onftome  t.  Jb- 
dicoU,  66  Am.  Dm.  49S. 


Boyd  v.  Blankhan. 

f»  OAUFOftKU,  lA.] 

Where  ADMcnsTRATOR,  thbovob  Aitqther  Pbbson,  Ihnautam  at  Sale 
Made  bt  Himself,  under  an  order  of  the  probate  ooart,  land  of  his  in- 
testate, which  is  snbeeqaently  conveyed  to  him  by  snch  person,  the  heir 
retains  such  an  equitable  interest  in  the  land  as  may  be  assigned,  and 
the  assignee  may  maintain  an  action  against  the  administrator  to  enioroe 
the  tmst. 

Hsm  Retains  Equitable  Title  to  Land  ot  Ihtbseate  Puboraebd  bt 
Administrator,  throngh  another  person,  at  a  sale  thereof  made  by  him 
under  an  order  of  the  probate  oonrt,  and  the  heir's  deed  conveys  sach 
equitable  title,  although  the  legal  title  is  held  by  the  administrator  in 
trust.  And  the  execution  of  such  deed  is  evidence  of  the  heir's  inten- 
tion to  disaffirm  the  sale. 

Dntil  Heir  Affirms  Sale  bt  Aj>mini8trator  of  Lahd  of  Iiiterate,  at 
which  he  himself,  per  interpotUam  permmoanf  became  the  purchaser,  the 
relation  of  trustee  and  eettui  que  tnut  between  them  is  not  shifted  from 
the  laud  to  the  proceeds  of  the  sale  of  itb 

Purchase,  through  AifOTHER  Person,  of  Land  of  Intestate  bt  Aj>min- 
istrator,  at  his  own  sale,  is  not  void,  but  only  voidable  at  the  election 
of  the  heirs  or  other  persons  interested  in  the  estate,  who  may  have  the 
sale  net  aside  and  the  administrator  declared  a  troitee. 
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Omont  er  Salb  ov  Rkal  Ebtatk,  Madb  bt  Pbobatb  Coubt  BAt-no  Ao- 
QUIRBD  JuBiSDienoif ,  eannot  be  Attacked  in  a  ooIUtenl  procfteHing  on 
the  ground  that  it  wm  made  apon  insaffideat  evidenoe  or  oontrary  to 
the  evidence,  or  beoanse  the  sale  of  a  amall  portion  of  it  woold  have  been 
■nfficienty  or  beoanse  the  administrator  procured  It  to  be  made  to  pay  a 
debt  which  had  previoosly  been  paid  with  fonda  of  the  estate. 

Fact  that  Pbbson  is  Unlbabnbd  aitd  Iomoraivt  ov  Lboal  Pbocbbdi2io8 
AiTOBDS  No  Gbounb  ov  Rklxev  in  equity*  onlees  it  also  appears  that 
he  relied  for  information  upon  the  person  against  whom  relief  is  soDght* 
and  the  latter  misrepresented  the  state  of  the  facts. 

glATUTB  07  LOfTTATIONS  IS  AVPUGABLB  TO   CaUSBS  OV  AOIXOB  Df    EQUITT 

as  well  as  to  those  at  law. 

Complaint  nt  AcnoN  fob  Rblibf  oh  Qbounb  ov  Fraud  should  Atbb 
that  the  acts  constituting  the  fraud  had  been  discovered  within  three 
years;  but  if  the  replication  contains  such  an  averment*  and  this  issue  is 
tried  without  objection,  the  irregulsrity  in  the  mode  of  presenting  the 
issue  will  be  disregarded. 

Dbfbndakt  Rbltino  on  Statutb  ov  Ldotations  MU9T  Allbob,  not  Mat- 
tbb  of  Law,  but  the  heU  which  bring  the  case  within  the  operation  of 
the  statute. 

Iv  PuLTHiVF  Fails  to  Statb  Truly  Timb  whbn  hib  Caubb  ov  Aoxion 
AoGBUBD,  the  defendant  may  aver  the  truth  in  that  respect,  and  if  it  is 
established  on  the  trial,  he  will  secure  the  same  result  that  he  would 
have  secured  by  demurrer  had  the  plaintiff's  complaint  truly  stated  the 
time  when  the  cause  of  action  accrued. 

CasBS  OF  CoNSTRUcnvB  Fraud  arb  mtithin  Savino  CSlausb  of  section  17 
of  the  statute  of  limitations,  which  provides  that  an  action  for  relief  on 
tiie  ground  of  fraud  shall  not  be  deemed  to  have  aceroed  untQ  the  discov- 
ery of  the  facts  constituting  the  fraud. 

AcnoN  fob  Rblibf  on  Gbound  of  Fraxtd  mat  bb  Oqhmbnobd  at  Ant 
Tdcb  within  three  years  after  »  discovery  of  the  facts  ocnstitating  the 
fraud,  or  of  &cts  su£Bcient  to  put  a  person  of  ordinary  intelligence  and 
prudence  on  inquiry. 

Action  to  establish  and  enforce  a  trust  Jack  EUna  died 
intestate  on  the  3d  of  October,  1850,  leaving  his  widow,  Mary 
Hina,  his  sole  heir.  Mary  Hina  and  the  defendant,  Blank- 
man,  were  apjwinted  administrators  of  the  estate  of  the  de- 
ceased. The  lot  of  land  in  controversy  in  this  action  was  at 
the  time  of  Hina's  death  subject  to  a  mortgage  for  seven  hun- 
dred dollars,  bearing  interest  at  the  rate  of  ten  per  cent  per 
month.  On  the  16th  of  December,  1850,  the  defendant,  with- 
out joining  Mary  Hina,  petitioned  the  probate  court  for  an 
order  to  sell  the  premises  for  the  purpose  of  paying  this  mort* 
gage  debt  and  the  expenses  of  administration.  While  these 
proceedings  were  pending  in  the  probate  court,  Blankman  paid 
the  amount  due  on  the  mortgage,  and  caused  the  mortgage  to 
be  assigned  to  one  Bidleman,  for  his,  Blankman's,  benefit. 
Blankman  subsequently  obtained  the  order  for  sale,  and  under 
It  had  the  property  sold  at  public  auction  on  the  15th  of  F«^b- 
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mary,  1851,  to  one  Beis  for  $1450,  and  a  oonTeyanoe  was  mado 
by  Blankman,  as  administrator,  to  said  Beis,  but  in  £act  tor 
the  benefit  of  the  defendant,  Blankman,  no  money  being  in 
fact  paid  by  Beis.  On  the  10th  of  April,  1851,  Beis  conveyed 
to  Bidleman,  who  took  the  conveyance  and  held  the  land  in 
trust  thereunder  for  the  benefit  of  Blankman.  On  the  19th  of 
February,  1851,  Blankman  caused  an  action  to  be  commenced 
by  Bidleman  against  Blankman  and  Beis  for  the  foreclosure  oi 
the  mortgage.  A  decree  was  rendered  in  this  action,  with  the 
written  consent  of  the  defendants  therein,  and  the  premises 
were  sold  thereunder  on  the  Slst  of  March,  1851,  to  Bidleman, 
for  $858,  but  in  fact  for  the  benefit  of  Blankman.  On  the  1st 
of  April,  1851,  the  sheriff  executed  a  deed  of  the  premises  to 
Bidleman,  who  took  the  same  in  trust  and  for  the  benefit  of 
Blankman.  In  the  same  month,  Blankman  caused  Bidleman 
to  bring  an  action  against  Mary  Hina  to  recover  possession  of 
the  premises.  The  plaintiff  in  that  action  recovered  a  judg- 
ment, and  on  the  12th  of  June,  1851,  Mary  Hina  was  removed 
from  the  premises  under  an  execution  issued  on  that  judg- 
ment. On  the  20th  of  December,  1851,  Bidleman  conveyed  the 
premises  to  Blankman  for  an  expressed  consideration  of  fifteen 
hundred  dollars,  but  no  consideration  was  in  fact  paid  or 
agreed  to  be  paid.  This  deed  was  duly  recorded  on  the  3d  of 
January,  1852.  About  June,  1851,  Mary  Hina  left  San  Fran- 
cisco, where  the  lot  of  land  above  mentioned  is  situated,  and 
never  returned  thereto  until  after  the  commencement  of  this 
action.  On  the  18th  of  April,  1851,  Blankman  was  discharged 
as  administrator,  after  settlement  of  his  final  account.  On  the 
28th  of  February,  1861,  Mary  Hina  sold,  assigned,  transferred, 
and  conveyed  to  the  plaintiff  the  said  premises,  and  all  her 
rights  and  interests  therein  and  her  claim  thereto,  and  to  the 
rents  during  the  time  Blankman  held  and  enjoyed  the  same. 
Just  before  the  commencement  of  this  action,  in  1861,  Bidle- 
man for  the  first  time  informed  Mary  Hina  that  he  purchased 
the  property  in  trust  for  Blankman,  at  Blankman's  request, 
and  paid  no  consideration  for  it  The  court  below  found  that 
there  was  no  fraud  in  fetct,  and  also  found  that  the  knowledge 
that  the  purchase  and  sale  of  the  property  at  the  probate  and 
foreclosure  sales  were  made  in  trust  for  defendant,  Blankman, 
came  to  the  knowledge  of  Mary  Hina  more  than  five  years 
before  the  commencement  of  the  action.  There  was  a  judg- 
ment for  the  defendant,  and  the  plaintiff  appealed.  The  other 
facts  are  stated  in  the  opinion. 
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Doyle  and  Barber^  and  Ddos  Lakey  for  the  appellant. 
E.  W.  F.  Sloany  for  the  respondent. 

By  Coort,  Rhodes,  J.  This  action  was  brought  to  establish 
and  enforce  a  trust  in  favor  of  the  plaintiff,  as  the  grantee  and 
assignee  of  Mary  Hina,  the  heir  at  law  of  Jack  Hina,  deceased, 
as  to  certain  premises  that  the  defendant  purchased  at  his  own 
Bale  as  administrator;  and  as  incidental  to  the  relief  sought  in 
respect  to  the  alleged  trust,  the  plaintiff  prayed  for  an  account 
of  the  rents  and  profits,  and  for  the  delivery  of  the  possession 
ixf  the  premises. 

The  mortgage  executed  by  Jack  Hina  in  his  lifetime,  which 
it  is  alleged  the  defendant  fiiiudulently  procured  to  be  assigned 
and  foreclosed,  and  the  sale  and  conveyance  of  the  premises, 
which  it  is  alleged  were  fraudulently  made  for  the  benefit  of 
the  defendant,  may  be  dismissed  from  consideration  except  so 
far  as  those  matters  bear  upon  the  question  of  fraud  in  pro- 
curing the  order  of  sale  from  the  probate  court,  as  the  legal 
title,  which  was  then  in  Mary  Hina,  was  unaffected  by  those 
proceedings,  because  she  was  not  made  a  party  to  the  foreclos- 
ure suit.  The  questions  we  shall  first  consider  grown  out  of 
the  feust  charged  by  the  plaintiff,  and  found  by  the  court  below, 
that  Che  defendant,  while  acting  as  one  of  the  administrators 
of  Jack  Hina,  deceased,  purchased  the  premises  per  interpoei' 
tarn  personam  at  his  own  sale,  which  he  made  under  the  order 
of  the  probate  court.  It  is  alleged  in  the  complaint  that  the 
proceedings  in  the  probate  court  for  the  purpose  of  procuring 
the  sale,  and  the  sale  itself  and  all  proceedings  connected 
therewith,  are  wholly  fraudulent  and  void.  The  plaintiff's 
counsel,  however,  contends  that  the  sale  is  void  only  at  the  in- 
stance of  the  cestui  que  truetj — that  is  to  say,  that  the  r>ale  is 
voidable.  His  position  is  that  Blankman,  in  selling  the  prop- 
erty as  administrator,  acted  as  the  trustee  of  the  heii ;  that  his 
sale  to  himself  did  not  discharge  the  trust;  that  tko  heir,  as 
the  cestui  que  trusty  possessed  the  right  to  affirm  or  disaffirm 
the  sale,  and  that  such  right  was  incident  to  the  equitable 
estate  which  she  possessed  in  the  property.  The  defendant's 
position  is  that  the  sale  was  voidable  only  at  the  election  of 
the  heir,  and  coupled  with  that  is  the  further  posit  ion  that  by 
the  sale  she  became  divested  of  every  assignable  right  or  in- 
terest in  the  land. 

Effect  of  purchase  by  an  administrator  at  his  own  sale^  mads 
by  order  of  the  probate  courts  of  land  belonging  to  ttie  ehtate,  — - 
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We  may  bbj  here  that  we  cannot  assent  to  the  lattei  position 
of  the  defendant  If  it  is  admitted  that  anything  passed  by 
the  sale,  it  most  be  conceded  that  the  legal  title  passed;  and 
after  the  administration  is  closed  it  would  be  difficult  to  charge 
the  defendant  as  trustee  in  respect  to  the  real  property,  unless 
he  was  vested  with  the  legal  title;  but  in  regard  to  the  equita- 
ble title,  we  are  of  the  opinion  that  Mary  Hina,  by  her  deed 
to  the  plaintiff,  gave  evidence  of  her  determination  to  disaffirm 
the  sale;  that  at  the  time  of  its  execution  she  held  the  equitable 
title  as  fully  as  before  the  sale,  and  that  by  her  deed  she  con- 
veyed such  equitable  title  to  the  plaintiff.  And  it  admits  of 
serious  doubt  whether  the  sale,  confessedly  in  contravention  of 
the  rules  of  equity,  even  temporarily  "set  afloat"  her  equitable 
interest,  so  that  an  act  of  disaffirmance  was  necessary  in  order 
to  attach  it  again  to  the  property.  There  are  strong  reasons 
for  holding  that  upon  a  sale  of  this  character  the  relation  of 
the  cestui  que  trust  is  not  by  that  fact  alone  shifted  from  the 
property  to  the  proceeds  of  the  sale,  but  that  in  order  to  cut 
her  off  &om  any  recourse  upon  the  land,  and  restrict  her  to  the 
proceeds,  there  must  be  either  some  positive  act  of  affirmance 
of  the  sale,  or  such  an  acquiescence  in  it,  manifested  by  the 
receipt  of  the  proceeds,  or  by  a  delay  beyond  the  period  fixed 
by  the  statute  of  limitation  in  commencing  proceedings  to  set 
it  aside,  or  in  some  other  manner,  that  the  court  will  deem  it 
equivalent  to  and  presimiptively  a  ratification  of  the  sale.  By 
her  disaffirmance  she  elects  to  have  the  legal  title  held  as  it 
was  before  the  sale,  and  have  the  property  remain  subject  to 
all  the  trusts  with  which  it  was  formerly  charged.  In  the 
absence  of  a  disaffirmance,  that  is  to  say,  of  an  assertion  of  her 
interest  in  the  land  within  a  reasonable  time,  the  equitable 
interest  of  the  cestui  que  trust  is  presumed  to  have  become 
united  to  the  legal  title  in  the  h^ds  of  the  trustee  holding 
adversely  to  the  cestui  que  trust.  An  illustration  may  be  found 
in  the  case  of  a  will  that  gives  to  any  legatee  a  portion  of  the 
estate  of  the  testator,  and  to  another  legatee  some  of  the  first 
legatee's  property.  The  will  of  itself  does  not  divest  the  first 
legatee  of  any  title  to  his  own  property,  but  his  affirmance  of 
the  disposition  made  by  the  will,  manifested  by  his  election  to 
take  under  it,  is  held  in  equity  to  pass  his  interest  in  what 
was  his  own  property  to  the  second  legatee;  and  if  he  relies 
upon  his  right  independent  of  the  will,  it  cannot  be  said  that 
he  was  at  any  time  even  temporarily  divested  of  the  title  to 
his  property  that  was  attempted  to  be  bequeathed.    The  right 
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of  election  in  the  cestui  que  tncst  to  affirm  or  disaffirm  the  sale 
must  have  for  its  support  some  interest  in  the  premises  sold. 
He  cannot  acquire  the  equitable  title  by  mere  assertion,  nor 
can  it  with  much  show  of  reason  be  said  that  by  indicating 
his  election  to  have  the  legal  title  restored  to  its  original 
status,  he  acquires  any  right  or  title  he  did  not  possess  before 
making  the  election. 

Sale  of  the  trust  estate  and  purchase  of  same  ly  tlie  trustee  who 
holds  the  legal  title. —  In  a  case  where  the  trustee  holds  the  legal 
title,  and  the  trust  is  to  be  executed  by  u  sale  of  the  property 
for  money,  and  the  trustee  becomes  the  purchaser,  and  holds  in 
his  hands  the  money  representing  the  purchase-money,  ready 
to  be  paid  over  to  the  cestui  qtce  trust,  the  money  evidently 
is  not  the  money  of  the  cestui  que  trust  as  it  would  be  con- 
sidered had  the  sale  been  properly  made  to  a  third  person, 
and  it  does  not  become  his  property  until  he  elects  to  affirm 
the  sale  and  receive  the  money ;  and  if  it  is  true  that  the  pur- 
chase by  the  trustee  divests  the  cestui  que  trust  of  his  equi- 
table interest  in  the  land,  then  it  follows  that  there  is  a 
time  —  the  time  intervening  between  the  sale  and  the  elec- 
tion by  the  cestui  que  trust  —  that  he  owns  neitiier  an  interest 
in  the  land  nor  the  money  arising  from  its  sale.  Instead  of 
saying,  in  the  language  of  many  of  the  cases,  that  the  sale  as 
between  the  trustee  and  cestui  que  trust  is  good  unless  the 
cestui  qiie  trust  elects  to  avoid  it,  is  it  not  more  accurate  to 
hold  that  the  sale  will  become  good  unless  the  cestui  que  trust 
elects  to  avoid  it  before  its  ratification  may  be  presumed  from 
the  lapse  of  time  or  other  sufficient  circumstances  ? 

Is  the  purchase  hy  an  administrator  of  the  land  of  the  estate,  at 
his  own  sale,  void  f  or  is  it  merely  voidable  f  —  Is  the  sale  void  ? 
or  is  it  merely  voidable  ?  The  doctrine  that  a  purchase  of  the 
trust  property  by  a  trustee  for  sale,  made  at  his  own  sale, 
whether  the  purchase  is  affected  by  himself  or  through  the 
interposition  of  another  person,  is  voidable  at  the  election  of 
the  cestui  que  trust,  is  as  firmly  established,  and  is  supported 
by  as  clear  and  satisfactory  reasons,  as  any  rule  in  equity. 
Both  parties  hold  that  it  was  only  voidable,  and  yet  the  ques- 
tion is  involved  in  much  perplexity,  and  when  tested  by  the 
rules  applicable  to  such  cases,  some  doubt  still  remains.  An 
administrator  is  the  creature  of  the  statute.  He  has  no  exist- 
ence independent  of  the  statute,  and  in  taking  upon  himself 
the  duties  and  trusts  created  by  it,  he  assumes  them  with  all 
the  clogs  and  restrictions  the  statute  has  attached   to  the 
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office.  Those  restrictions  may  be  other  or  greater  than  those 
controlling  persons  acting  under  private  appointment,  in  a 
capacity  very  analogous  to  that  of  an  administrator,  but  the 
person  accepting  the  trust  takes  it  not  only  with  the  powers, 
but  with  disabilities  incident  to  the  position.  Among  the  re- 
strictions is  that  contained  in  section  193  of  the  probate  act, 
that "  no  executor  or  administrator  shall,  directly  or  indirectly, 
purchase  any  property  of  the  estate  which  he  represents.'* 
This  provision  cannot  be  said  to  be  in  affirmance  of  the  com- 
mon law,  for  at  law  it  was  held  that  the  legal  title  did  pass 
by  the  purchase  of  the  trustee,  effected  through  the  agency 
of  a  third  person  at  the  trustee's  sale  of  the  property,  and  it 
was  only  in  a  court  of  equity  that  the  sale  was  held  not  to  pass 
the  title:  Jackson  v.  Van  Dalfsenj  5  Johns*  43;  Davoue  v.  Fan- 
ning,  2  Johns.  Ch.  252.  Regarding  the  section  as  creating  a 
personal  disability  to  take  property, — as  depriving  him  of 
the  power  and  capacity  to  receive  and  hold  the  title  for  any 
purpose, — it  would  seem  impossible  to  escape  the  conclusion 
that  the  sale  would  be  absolutely  void.  A  conveyance  mad^ 
by  the  administrator  to  himself  is  ipso  fa>eto  void  without  re^ 
gard  to  section  193,  ior  it  bears  its  own  invalidity  upon  its  face. 
But  the  conveyance  to  a  third  person  after  a  sale  to  him,  and 
a  confirmation  of  the  sale,  although  secretly  made  for  the  use 
of  the  administrator,  gives  such  person  a  prima  fa>eie  title  to 
the  land,  and  the  invalidity  of  the  title  is  made  to  appear  upon 
the  fact  being  ascertained  and  determined  in  the  proper 
court  that  the  purchase  was  made  by  the  administrator  per 
interpositam  personam.  Before  that  fact  is  determined  there 
would  seem  to  be  but  little  if  any  doubt  that  the  third  person 
who  had  taken  the  title  for  the  administrator  could  pass  it  to  a 
bona  fide  purchaser  for  a  valuable  consideration  without  no- 
tice of  the  fraudulent  purchase.  It  is  true  that  if  the  sale 
is  held  to  be  absolutely  void,  he  could  not  pass  the  title  to  an 
innocent  purchaser;  but  the  rules  of  equity,  which  were  de- 
vised to  protect  the  bona  fide  purchaser  as  well  as  the  cestui 
que  trustj  would  forbid  that  result,  if  it  could  be  avoided  con- 
sistently with  the  statute.  The  grantee  of  the  purchaser  at 
the  administrator's  sale,  after  having  made  all  the  inquiries 
that  could  be  required  of  a  prudent  man,  might  be  at  the 
mercy  of  a  fraudulent  conspiracy  between  the  persons  inter- 
ested in  the  administrator's  sale,  resulting  in  the  proof  that 
the  sale  that  had  in  truth  been  made  to  the  purchaser  named 
was  in  fact  made  to  the  administrator,  through  the  intervene 
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tion  of  the  nominal  porchaser.  On  the  other  hand,  the  cestui 
que  trustj  if  the  administrator  in  fact  purchased  at  his  own 
sale,  has  several  remedies  which  may  afford  him  adequate 
relie£  He  may  have  the  sale  set  aside  and  the  administrator 
declared  a  tmstee;  he  may  sue  upon  the  administrator's  bond, 
or  he  may  proceed  to  recover  the  penalty  of  double  the  value 
of  the  land  sold,  according  to  section  189  of  the  probate  act. 

A  conveyance  cannot  be  said  to  be  utterly  void  unless  it  is 
of  no  effect  whatsoever,  and  is  incapable  of  confirmation  or 
ratification.  The  acceptance  of  the  purchase-money,  with  full 
notice  that  the  administrator  was  the  purchaser,  per  inter- 
poritam  personam^  would  unquestionably  amount  to  a  ratifica- 
tion of  tiie  sale.  The  court  would  not  countenance  a  partial 
disaffirmance  of  the  sale  that  would  enable  the  cestui  que  trust 
to  hold  on  to  the  purchase-money,  and  at  the  same  time  re- 
cover the  land:  TerriU  v.  Auchauer^  14  Ohio  St.  80. 

It  is  said  by  Mr.  Chief  Justice  Spencer,  in  Anderson  v. 
Roberts,  18  Johns.  528  [9  Am.  Dec.  235]:  "Whenever  the  act 
done  takes  effect  as  to  some  purposes,  and  is  void  as  to  persons 
who  have  an  interest  in  impeaching  it,  the  act  is  not  a  nullity, 
and  therefore,  in  a  legal  sense,  is  not  utterly  void,  but  merely 
voidable.  Another  test  of  a  void  act  or  deed  is,  that  every 
stranger  may  take  advantage  of  it,  but  not  of  a  voidable  one." 
It  is  not  declared  by  the  statute  that  the  purchase  by  the  ad- 
ministrator is  utterly  void,  but  if  it  is  held  that  the  prohi- 
bition against  his  purchasing  amounts  to  that  in  effect,  it  does 
not  necessarily  follow  that  strangers  can  allege  that  the  sale 
is  void. 

The  statutes  of  the  13th  and  27th  Elizabeth,  and  the  stat- 
utes of  the  states  having  the  same  general  purpose,  declare 
that  sales,  etc.,  made  to  hinder,  delay,  or  defiraud  creditors, 
shall  be  absolutely  void,  and  the  cases  both  in  England  and 
the  United  States  holding  that  those  sales  are  void  only  at  the 
instance  of  the  parties  injured  are  too  familiar  and  numerous 
to  require  citation.  In  Greene  v.  Kempy  13  Mass.  515  [7  Am. 
Dec.  169],  the  purchaser  of  the  equity  of  redemption  attempted 
to  set  up  and  rely  upon  the  statute  declaring  that  mortgages, 
etc.,  tainted  with  usury,  were  "  utterly  void  "  for  the  purpose 
of  defeating  a  recovery  of  the  possession  of  the  mortgaged 
premises  by  the  mortgagee,  who  had  foreclosed;  but  the  court 
held  that  the  mortgage  was  merely  voidable,  and  that  as  the 
defendant  was  a  stranger  to  the  mortgage  transaction,  and 
possessed  no  title  in  the  land,  but  only  a  right  to  redeem,  he 
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could  not  rely  upon  that  defense,  and  that  only  the  mortgagor 
and  those  who  may  lawfully  hold  the  estate  under  him  could 
set  up  the  usury:  See  also  Jackson  v.  Henrys  10  Johns.  195 
[6  Am.  Dec.  328];  Dix  v.  Van  Wyck,  2  Hill,  522. 

An  examination  of  the  probate  act  will  disclose  the  intent 
of  section  193,  and  it  is  apparent  that  the  object  was  not  to 
declare  who  might  or  who  might  not  become  a  purchaser  of 
the  property  of  the  estate,  but  it  was  to  prevent  the  property 
from  being  sold  at  a  price  less  than  its  true  value,  which  might 
be  the  case  if  the  administrator,  either  directly  or  indirectly, 
prevented  competition  among  the  bidders  by  entering  into  the 
market,  either  personally  or  by  his  agents,  or  if,  with  a  view 
of  purchasing,  he  was  tempted  to  undervalue  the  property  in 
his  proceedings  respecting  the  sale.  The  protection  to  the 
estate  designed  by  that  section  can  be  as  fully  secured  by  per- 
mitting the  parties  interested  in  the  estate  to  set  the  sale  aside 
and  have  the  administrator  declared  a  trustee,  as  it  would  be 
to  construe  the  section  so  as  to  allow  strangers  to  impeach  the 
sale,  with  the  consequent  risk  to  the  bona  fide  purchaser,  with- 
out notice  from  the  administrator's  agent,  of  losing  the  prem- 
ises he  purchased,  relying  on  the  apparent  regularity  of  the 
probate  proceedings  and  the  confirmation  of  the  sale. 

The  terms  **  void  "  and  "  voidable  "  are  not  always  employed, 
either  in  the  statutes  or  reports,  with  strict  legal  accuracy;  but 
we  find  no  case  which,  when  critically  examined  in  connection 
with  the  character  of  the  action  and  the  facts  of  the  case,  holds 
sales  made  in  the  face  of  a  prohibition,  such  as  is  found  in  sec- 
tion  193,  to  be  utterly  void.  Many  cases  are  found  in  which 
the  cestui  que  trust  or  his  heirs  have  sued  to  set  aside  the  sale, 
or  to  have  the  trust  established  and  declared,  and  in  those 
cases  the  courts  have  said  that  the  sales  were  void,  or  were 
fraudulent  and  void;  that  is  to  say,  that  when  the  cestui  que 
trusty  or  those  claiming  title  under  him,  manifest  their  election 
to  disaffirm  the  sale,  and  commence  a  suit  to  set  it  aside,  the 
court  pronounces  the  purchase  by  the  trustee  at  his  own  sale 
void  as  against  the  cestui  que  trustj  and  sets  it  aside,  and  de- 
clares the  trustee  still  a  trustee,  and  orders  a  new  sale,  or 
affords  such  other  relief  as  the  exigencies  of  the  case  demand. 
Such  was  the  case  of  Michoud  v.  Girodj  4  How.  503,  which  was 
a  suit  in  equity  by  certain  heirs  of  a  deceased  testator  against 
the  legal  representatives  of  one  of  his  executors,  who  was  also 
one  of  the  heirs,  to  obtain  the  complainant's  just  share  of  the 
estate  of  the  testator.    The  two  executors  had  purchased  the 
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property  of  the  testator  through  an  agent,  and  one  of  the  ex- 
ecutors purchased  of  his  co-executor  his  half  of  the  property; 
and  the  executor  wh  >  held  all  the  property  having  died,  the 
suit  was  brought  against  his  legal  representatives.  It  will  be 
seen  that  there  were  no  ''  strangers  "  to  the  transaction  among 
either  of  the  parties.  The  complainants  alleged  that  the  sales 
were  firaudulently  made,  and  the  defendants  denied  fraud  in 
fiEtct  or  intention  on  the  part  of  the  executors,  and  alleged  that 
the  sales  were  judicially  ordered  and  conducted,  that  the  pur* 
chases  were  rightftdly  made  for  a  fair  price,  and  at  public  auc- 
tion.  The  court  held  that  it  would  not  in  such  a  case  enter 
into  an  investigation  as  to  whether  there  was  fraud  in  fact,  or 
whether  the  sale  was  for  a  fair  price,  and  made  at  public 
auction;  but  that  upon  its  being  made  to  appear  that  the 
trustee  had  purchased  at  his  own  sale,  the  court  would  set  the 
sale  aside  as  fraudulent  and  void  as  against  the  cestui  que 
trusty  without  further  inquiry.  The  language  employed  by  Mr. 
Justice  Wayne,  in  delivering  the  opinion  of  the  court,  is  com- 
prehensive enough  to  express  that  the  sale  was  absolutely  void; 
but  that  point  was  not  involved  in  the  case,  for  if  the  sale  was 
held  to  be  fraudulent  and  void  at  the  instance  of  the  cestui  que 
trust,  that  disposed  of  all  the  questions  arising  upon  that 
branch  of  the  case;  and  as  we  have  remarked,  there  were  no 
strangers  to  the  transaction  before  the  court;  but  as  plaintiffs, 
only  some  of  the  heirs  of  the  testator,  and  the  representatives 
of  other  of  the  heirs;  and  as  defendants,  the  representatives  of 
one  of  the  executors.  That  the  court  did  not  intend  to  go  fur- 
ther than  to  hold  the  sale  voidable  appears  from  the  fact  that 
the  rule  as  to  the  disability  to  purchase,  cited  from  Sir  Edward 
Sugden,  is,  in  the  language  of  the  court,  '^  the  rule  as  to  per- 
sons incapable  of  purchasing  particular  property  except  under 
particular  restraints,  on  account  of  the  rules  of  equity,"  and 
according  to  those  rules  the  sale  was  merely  voidable;  also 
from  the  fact  that  the  cases  cited  by  the  court,  among  which 
Davoue  v.  Fanning,  2  Johns.  Ch.  252,  is  relied  on  as  a  ^'  criti- 
cal and  able  review  of  the  doctrine,  as  applied  by  the  English 
courts  of  chancery  from  an  early  day,  and  has  been  received, 
with  very  fbw  exceptions  by  our  state  chancery  courts,  as  alto* 
gether  putting  the  rule  upon  its  proper  footing,"  hold  that 
those  sales  are  merely  voidable;  and  from  the  further  fact  that 
the  court  proceeded  to  set  aside  the  sale  complained  of,  which 
was  a  useless  proceeding  if  it  was  absolutely  void. 
Hardy  v.  Ls  Lean,  5  Tex.  216,  appears  by  a  series  of  amend* 
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ments  to  have  been  converted  from  an  action  to  recover  the 
poesession  of  the  premises  into  a  suit  in  equity  to  set  aside  a 
certain  tax  sale  and  an  administrator's  sale,  which  had  been 
procured  by  the  fraudulent  combination  of  the  defendants. 
The  plaintiffs  were  the  heirs  at  law  of  De  Leon,  deceased,  and 
the  defendants  were  the  administrators  of  De  Leon  and  the 
purchasers  at  the  tax  sale  and  the  administrator's  sale.  The 
person  who,  it  was  alleged,  purchased  and  took  the  title  for 
the  administrator,  and  who  still  held  the  title,  was  made  a 
defendant.  No  oiher  person  than  the  administrator  and  the 
purchasers  were  made  defendants,  and  consequently  the  ques- 
tion whether  the  sale  was  absolutely  void  did  not  arise.  On 
this  subject  the  court  limit  their  remarks  to  one  short  parar 
graph,  and  say  that  "  a  person  cannot  be  both  buyer  and  seller 
at  the  same  time";  and  after  stating  the  rule  on  that  subject 
as  given  by  Chancellor  Kent  (4  Kent's  Com.,  5th  ed.,  438), 
say:  '^  It  therefore  was  not  error  to  instruct  the  jury  in  effect 
that  a  purchase  made  by  a  sheriff  or  an  administrator  at  his 
own  sale  is  deemed  fraudulent  in  law,  and  that  a  fraudulent 
sale  is  void.  Prima  facie  the  sale  so  made  was  void,  and  there 
do  not  appear  to  be  any  circumstances  in  the  case  requiring 
the  court  to  consider  the  qualifications  to  which  the  rule  may 
be  subject."  No  statute  is  mentioned  that  prohibits  such  a 
sale,  and  the  rule  referred  to  was  the  rule  in  equity,  and  was 
not  the  rule  at  law,  except  in  case  where  the  sale  was  made 
by  the  administrator  directly  to  himself,  which  would  be  void 
on  its  face,  because  there  would  be  but  one  party  to  the  nomi- 
nal contract;  and  as  the  case  called  for  no  expression  of  opia- 
ion  whether  a  sale  by  the  administrator  to  himself,  through 
the  agency  of  a  third  person,  was  a  complete  nullity,  we  think 
the  language,  that  the  sale  "  is  deemed  finaudulent  in  law,"  was 
inadvertently  used,  the  court  merely  intending  to  declare  that 
the  sale  was  fraudulent  and  void  at  the  election  of  the  heirs 
of  the  deceased.  That  such  was  the  meaning  of  the  court, 
is  very  manifest,  for  Chancellor  Kent,  in  immediate  connection 
with  the  passages  cited  by  the  court,  says:  "  It  may  be  nere 
observed,  as  a  general  rule  applicable  to  sales,  that  where  a 
trustee  of  any  description,  or  any  person  acting  as  agent  for 
others,  sells  a  trust  estate,  and  becomes  himself  interested, 
either  directly  or  indirectly,  in  the  purchase,  the  cestui  que 
iruet  is  entitled  as  of  course,  in  his  election,  to  acquiesce  in 
the  sale  or  to  have  the  property  re-exposed  to  sale,  under  the 
direction  of  the  court,"  etc. 
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We  have  very  dear  and  pointed  aafborify  on  this  question 
in  the  case  of  TerriU  y.  Auehauer^  14  Ohio  St.  80.  It  is  pro- 
vided by  the  statute  of  Ohio  that ''  no  sheriff  or  other  officer 
making  the  sale  of  property,  either  personal  or  real,  nor  any 
ajipraiser  of  such  property,  shall  either  directly  or  indirectly 
purchase  the  same;  and  every  purchase  so  made  shall  be  con- 
sidered fraudulent  and  void."  The  defendant,  who  had  been 
one  of  the  appraisers  of  the  land  at'  a  foreclosure  sale,  pur- 
chased the  land,  received  a  deed,  and  went  into  possession. 
The  plaintiff,  who  claimed  under  a  deed  of  trust,  brought  an 
action  to  recover  the  possession  of  the  land.  The  court  say, 
in  substance,  that  the  mischief  which  the  statute  aims  to  pre- 
yent  is  obviously  that  which  arises  from  fraudulent  appraise- 
ments, made  with  a  view  to  the  individual  advantage  of  the 
appraiser,  when  he  becomes  a  bidder  at  the  sale,  and  that  the 
mischief  is  as  effectually  prevented  by  holding  the  sale  to  be 
voidable  at  the  option  of  the  parties  interested,  on  a  proceed- 
ing for  that  purpose,  as  it  would  be  by  holding  it  to  be  an 
absolute  nullity;  while  the  injurious  consequences  may  be 
avoided  which  would  often  follow  if  the  sale  be  held  to  be 
strictly  void.  We  attach  far  less  force  to  the  argument  of  the 
court  in  that  case,  drawn  from  the  construction  of  the  word 
'' considered ''  in  the  clause  of  the  act  declaring  that  ''every 
purchase  so  made  shall  be  considered  fraudulent  and  void," 
as  indicating  that  the  purchase  shall  be  held  void  when  so 
adjudged  by  the  court,  in  a  proceeding  to  avoid  the  sale,  than 
we  do  to  the  other  reasons  advanced  by  the  court,  and  par- 
ticularly those  supported  by  the  cases  cited,  — King  v.  Inhabi' 
ianU  of  Hipwellj  8  Bam.  A  C.  471,  Pearae  v.  Morriee,  2  Ad. 
&  £.  94,  and  Anderson  v.  Roberts,  18  Johns.  529  [9  Am.  Dec. 
235], — holding  that  the  word  ''void"  will  be  construed  as 
"  voidable  "  when  the  provision  is  introduced  for  the  benefit  of 
the  parties  only,  and  not  for  public  purposes,  and  to  protect 
those  who  are  incapable  of  protecting  themselves. 

We  are  of  the  opinion  that  by  holding  the  sale  to  be  void  at 
the  election  of  the  heirs  or  cither  persons  interested  in  the 
estate,  the  mischief  intended  to  be  prevented  by  the  statute 
wUl  be  obviated,  and  at  the  same  time  those  who  in  good  faith 
and  without  notice  of  the  constructive  fraud  of  the  adminis- 
trator have  acquired  the  title  through  the  agent  who  purchased 
the  property  for  the  use  of  the  administrator  will  be  protected 
from  losses,  which  otherwise  could  only  be  effectually  provided 
against  by  an  utter  refusal  to  purchase  property  that  had  been 
•fnd  at  an  administrator'a  sale. 
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Fraud  by  an  adminiUtfator  in  procuring  an  wder  of$ale  of 
land  wiihout  neee$iity. — Actaal  fraud  is  alleged  and  relied  <m 
by  the  plaintifl^  and  he  assigns  as  error  the  finding  of  the 
court  against  him  on  that  issue.  The  fraad  complained  of^ 
stated  generally,  consisted  in  the  administrator's  having  pro- 
oared  an  order  of  sale  from  the  probate  court  when  there  yras 
DO  necessity  for  it.  He  represented  in  his  petition,  filed  De- 
cember 18, 1860,  that  the  estate  was  indebted  $770  on  the 
Biron  mortgage,  and  about  two  hundred  dollars,  for  other 
debts,  and  that  the  personal  property  was  insufficient  to  pay 
the  debts  and  the  expenses  of  administraticm.  His  final  ac- 
count, filed  April  2, 1861,  shows  that  on  the  23d  of  October, 
1860,  he  received  from  Mary  Hina  $890  on  account  of  the 
estate.  Instead  of  applying  the  money  to  the  satisfaction  of 
the  mortgage,  he  purchased  it  in  the  name  of  Bidleman  for  his 
own  benefit.  Doubtless  the  interest  for  two  months — $140 — 
was  paid  out  of  the  money  paid  to  him  by  Mary  Hina.  So  far 
as  the  order  of  sale  is  concerned,  and  ihe  fraud  imputed  to 
the  defendant  in  procuring  it  without  any  necessity,  it  would 
make  no  difierence  whether  he  left  the  mortgage  unpaid  in 
Biron's  hands  or  caused  it  to  be  assigned  to  himself  or  to  some 
third  person  for  his  use,  for  he,  having  the  funds  in  his  hands, 
that  might  and  ought  to  have  been  applied  to  the  satisfaction 
of  the  mortgage,  he  should  have  taken  the  necessary  steps  to 
have  procured  an  order  that  the  funds  in  his  hands  be  applied 
to  that  purpose;  and  the  wrong  consists  in  the  fact  that  he 
procured  an  order  ofl  sale  to  raise  money  to  satisfy  a  debt 
which  either  had  been  paid  or  ought  to  have  been  paid  out  of 
moneys  in  his  hands  belonging  to  the  estate.  The  adminis- 
trator was  without  justification,  so  far  as  appears  from  the  evi- 
dence, in  procuring  an  order  of  sale  to  raise  means  to  pay  that 
debt.  The  payment  might  have  been  made  soon  after  the  re- 
ceipt of  the  money  in  October,  and  at  that  time  the  payment 
of  the  mortgage  and  two  months'  interest,  requiring  $840, 
would  have  left  in  his  hands  fifty  dollars.  It  is  not  charged, 
nor  does  it  appear  in  the  case,  that  any  of  the  property  of  the 
estate,  except  the  sum  of  $890  and  the  lot  in  con^versy, 
came  to  the  possession  of  the  defidudant,  and  we  may  presume 
that  the  articles  included  in  the  inventory  under  the  items, 
''stoves,  chairs,  and  household  furniture,  two  hundred  dollars, 
trunk  and  clothes,  one  hundred  dollars,"  remained  in  the  pos- 
session of  the  widow  of  the  deceased;  and  it  is  not  alleged  that 
they  came  to  the  defendant's  hands.    At  the  time  of  filing  tht 
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petition  for  sale,  there  had  been  allowed  the  claim8/>f  apprais- 
ers and  others,  amounting  to  $210;  and  although  the  claims 
may  seem  ezhorbitant,  yet  they  had  been  allowed  by  the  pro- 
bate judge  as  well  as  the  administrator;  and  as  valid  claims 
against  the  estate,  they,  together  with  administrator's  fees  ac- 
cruing and  accrued,  were  required  to  be  paid;  and  the  admin- 
istrator, not  having  funds  in  his  hands  sufficient  for  that 
purpose,  was  authorized,  and  it  was  his  duty,  to  have  raised 
the  required  funds  out  of  the  real  estate  by  sale  or  otherwise. 
A  sale  of  a  small  portion  of  the  real  estate  would  probably  have 
been  sufficient;  but  the  probate  court  had  jurisdiction,  and 
we  think  the  exclusive  jurisdiction,  to  determine  what  portion 
of  the  real  estate  should  be  sold  for  that  purpose;  and  although 
the  court  may  have  erred  in  that  respect,  its  judgment  cannot 
be  revised  or  set  aside  in  this  collateral  manner.  The  error 
can  be  reached  only  by  an  appeal  taken  directly  firom  the 
order  of  that  court. 

And  the  same  may  be  said  in  respect  to  the  order  of  sale, 
BO  far  as  it  is  founded  on  the  alleged  indebtedness  on  the 
mortgage,  conceding  that  it  had  been  paid  (considering  the 
assignment  to  Bidleman  for  the  defendant  as  a  payment  by 
the  estate,  or  as  vesting  the  mortgage  in  the  estate),  or  that  it 
was  not  a  subsisting  claim  against  the  estate,  or  that  it  ought 
to  have  been  paid  by  the  administrator,  still  those  were  facts 
\o  have  been  proven  before  the  probate  court,  on  the  hearing 
of  the  petition  for  sale.  It  is  manifest  that  it  was  quite 
susceptible  of  proof,  that  the  administrator  had  in  his  hands 
funds  that  should  have  been  used  for  that  purpose;  and  if 
those  interested  in  the  estate  failed  to  offer  the  evidence,  the^ 
are  in  default;  and  if  it  was  offered  and  was  rejected  by  the 
court,  or  having  been  received,  the  court,  notwithstanding  the 
evidence,  ordered  the  lot  to  be  sold  for  the  payment  of  the 
mortgage,  it  was  error,  which  might  have  been  corrected  on 
appeal;  but  if  not  so  corrected,  was  final  and  conclusive  upion 
the  parties  to  the  petition.  The  fraud,  then,  in  procuring  the 
order  of  sale,  so  far  as  the  mortgage  debt  is  concerned, 
amounts  to  this:  that  the  administrator  procured  an  order, 
either  upon  insufficient  evidence,  or  contrary  to  the  evidence 
that  was  accessible  to  the  heir  at  law,  and  was  or  might  have 
been  introduced  by  her,  which,  instead  of  being  a  fraud  of 
which  another  court  will  take  cognizance,  is  but  the  case  of 
an  error  in  the  judgment  of  the  probate  court,  or  of  neglect 
on  the  part  of  cme  of  the  parties  to  present  his  case;  and  we 
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Agree  with  the  learned  judge  of  the  court  below  in  his  finding, 
that  there  was  no  actual  fraud  in  procuring  the  order  of  sale, 
and  in  holding  that  in  relation  to  the  necessity  or  the  sale, 
the  plaintiff  is  concluded  by  the  order  declaring  that  it  was 
necessary,  and  directing  it  to  be  made. 

Ignorance  as  a  ground  of  relief  in  equityi — R  is  proper  to 
remark  here,  that  we  do  not  concede  as  much  force  and  con- 
sequence as  do  the  counsel  for  the  plaintiff  to  the  £Eu;t  that 
Mary  Hina  was  an  ignorant  kanaka  woman,  unacquainted 
with  legal  proceedings,  and  almost  ignorant  of  our  language. 
We  cannot  obliterate  the  recognized  rules  of  law,  requiring  of 
all  persons  the  diligence  and  attention  demanded  of  a  prudent 
man  in  the  transaction  of  his  own  business,  and  establish  a 
me.asure  of  care  and  diligence  for  each  particular  case.  If 
she  did  not  understand  the  value  of  the  receipt  she  said 
Blankman  gave  her  for  the  money  she  paid  him,  or  if  she  did 
not  comprehend  the  meaning  or  the  object  of  the  petition  for 
sale,  unless  it  is  also  proven  that  she  relied  upon  Blankman 
for  information  respecting  those  matters,  and  that  he  misrep- 
resented them,  her  ignorance  of  their  objects,  value,  and 
meaning  affords  no  grounds  for  relief. 

Statute  of  limitations. — The  defendant  relies  on  the  statute 
of  limitations  as  a  defense  to  the  action.  The  statute  is  ap- 
plicable a^ke  to  all  causes  of  action, — to  a  cause  of  action  in 
equity  as  well  as  one  at  law.  The  statute  governing  this  case 
is  found  in  the  fourth  subdivision  of  division  3  of  section  17 
of  the  act  concerning  the  limitations  of  civil  actions,  which  is 
as  follows:  '^  Within  three  years  ....  an  action  for  relief  on 
the  ground  of  fraud,  the  cause  of  action  in  such  case  not  to 
be  deemed  to  have  accrued  until  the  discovery  by  the  ag- 
grieved party  of  the  facts  constituting  the  fraud.''  The  cause 
of  action  accrued  in  1851,  the  date  of  the  purchase  by  Reis 
for  the  defendant  at  his  sale  as  administrator.  The  defend- 
a:nt,  in  his  answer,  says  ''  that  the  pretended  cause  of  action 
in  said  complaint  set  forth  did  not  accrue  at  any  time  within 
five  years  next  before  the  commencement  of  this  action,  and 
he  sets  up  and  relies  upon  the  statute  in  such  case  made  and 
provided  in  bar  of  said  action,  as  if  herein  specially  pleaded.'' 
The  plaintiff  in  his  replication  denies  *'  that  the  pretended 
cause  of  action,  in  said  complaint  set  forth,  did  not  accrue  at 
any  time  within  four  years  next  before  the  commencement  of 
this  action";  and  for  a  further  replication  he  says  "that  the 
several  acts  of  fraud,  set  forth  and  alleged  in  said  complaint, 
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were  not  discovered  by  said  Mary  Hina  or  this  plaintiff  until 
within  three  years  next  preceding  the  commencement  of  this 
action."  The  court  found  *'  that  the  knowledge  that  the  pur- 
chase of  said  premises  at  the  probate  sale  and  at  the  fore- 
closure sale  were  made,  and  the  lands  held  thereunder  for  the 
benefit  of  and  in  trust  for  the  defendant,  Blankman,  did  come 
to  Mary  Hina  more  than  five  years  before  the  commencement 
of  this  action."  As  the  acts  constituting  the  fraud  complained 
of  are  alleged  to  have  been  committed  more  three  years  before 
the  commencement  of  the  action,  the  complaint  should  have 
stated  the  discovery  of  them  within  the  three  years:  Sublette 
V.  Tinneyy  9  Cal.  423;  but  as  the  discovery  within  the  three 
years  is  averred  in  general  terms  in  the  replication,  and  the 
issue  thereupon  was  tried  without  objection  in  the  court  be- 
low, the  finding  will  be  taken  as  if  made  upon  an  issue  prop- 
erly raised  by  the  pleadings. 

It  is  objected  that  the  defendant  has  not  set  up  the  particu- 
lar statute  of  limitations  applicable  to  cases  of  this  nature,  and 
that  in  order  to  avail  himself  of  the  benefits  of  any  of  the  pro- 
visions of  the  statute  he  should  have  pleaded  all  the  statutes 
upon  which  he  intended  to  rely,  in  separate  defenses. 

The  defendant,  relying  for  answer  upon  any  provision  of  the 
statute  of  limitations,  is  not  required,  nor  do  tlie  rules  of  plead- 
ing permit  him,  to  allege  matter  of  law.  The  facts  are  required 
to  be  stated  which  bring  the  case  within  the  operation  of  the 
statute,  and  the  court  will  apply  to  them  the  law.  To  an  ac- 
tion of  ejectment  the  defendant  pleads  that  the  cause  of  action 
did  not  accrue  within  ten  years  next  before  the  commencement 
of  the  action.  This,  though  negative  in  form,  is  in  fact  an  af- 
firmative answer,  and  is  in  effect  an  averment  that  the  cause 
of  action  accrued  more  than  ten  years  before  the  commence- 
ment of  the  action.  When  tested  by  a  demurrer,  it  will  be 
found  to  be  sufficient,  for  if  it  accrued  more  than  ten,  it  must 
have  accrued  more  than  five  years  next  before  the  commence- 
ment of  the  action.  The  nature  of  the  action,  not  the  allega- 
tions of  the  defendant,  will  determine  what  statute  is  appli- 
^Able  as  a  bar  to  a  recovery. 

When  the  defendant  demurs  on  the  ground  of  the  statute  of 
limitations  to  a  complaint,  on  the  face  of  which  it  appears 
that  the  cause  of  action  accrued  anterior  to  the  longest  period 
prescribed  as  a  bar,  the  demurrer  is  sustained,  not  because  the 
complaint  states  as  the  time  when  the  cause  of  action  accrued 
any  period,  the  time  &om  which  to  the  commencement  of  tht 
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action  corresponds  with  the  time  prescribed  in  an  j  particular 
statute  as  a  bar,  but  because  the  time  as  stated  since  it  accrued 
exceeds  the  time  defined  as  a  limitation  of  actions  of  that 
nature.  If  the  plaintiff  fails  to  state  truly  one  of  the  essential 
parts  of  his  cause  of  action,  to  wit,  the  time  when  it  accrued, 
which,  if  stated  truly,  would  show  that  he  had  no  subsisting 
cause  of  action,  it  is  impossible  to  see  why  the  defendant  may 
not  aver  the  truth  in  that  respect,  and  if  it  is  established  on 
the  trial,  secure  the  same  result. 

The  court  below  found  that  the  knowledge  that  the  purchase 
of  the  premises  at  the  probate  sale  was  made  for  the  benefit  of 
and  in  trust  for  the  defendant  came  to  Mary  Hina  more  than 
five  years  before  the  commencement  of  this  action,  and  the 
plaintiff  complains  of  the  finding  on  the  ground  that  it  was 
unsupported  by  the  evidence.  The  defendant  contends  that 
the  saving  clause  of  section  17  of  the  statute  of  limitations  is 
applicable  only  to  actions  founded  on  fraud  in  fact  The 
rights  of  a  party  seeking  relief  on  the  ground  of  constructive 
fraud  in  an  action  cognizable  only  in  equity  were  conserved 
until  a  discovery  by  the  aggrieved  party  of  the  facts  constitut- 
ing the  fraud,  and  as  the  statute  of  limitations  is  now  appli- 
cable alike  to  all  causes  of  action,  it  would  be  but  reasonable 
to  hold  that  parties  should  have  the  benefit  of  the  saving 
clauses  of  the  statute  in  that  class  of  cases  as  well  as  those 
that  were  formerly  within  the  statute,  if  it  can  properly  bear 
that  construction;  and  as  neither  the  limitation  nor  the  sav- 
ing clause  is  confined  to  cases  of  actual  fraud,  we  see  no  reason 
for  giving  the  statute  the  restricted  construction  claimed  for  it 
by  the  defendant. 

The  evidence  in  the  record  fails  to  show  a  discovery  by 
Mary  Hina  of  the  fact  constituting  the  fraud — that  is,  of  tlM) 
purchase  of  the  property  by  the  defendant,  per  irUerpodtam 
personamj  at  his  own  sale — within  three  years  next  before  the 
commencement  of  the  action;  nor  does  it  appear  that  the  facts 
actually  or  presumptively  within  her  knowledge  were  sufficient 
to  have  put  her,  as  a  person  of  ordinary  intelligence  and  pru- 
dence, upon  inquiry.  She  is  chargeable  with  knowledge  of  the 
state  of  the  account  between  the  defendant  and  the  estate;  of 
the  petition  for  sale  and  the  orders  and  proceedings  thereon, 
and  of  the  conveyance  to  Reis;  and  it  may  be  conceded  for 
the  purpose  of  this  question  that  she  knew  that  the  defendant, 
instead  of  satisfying  the  Biron  mortgage,  procured  it  to  be 
assigned  to  Bidleman,  who  foreclosed  it  and  purchased  the 
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premises  for  the  defendant's  use  at  the  foreclosure  sale;  that 
Reis  conveyed  the  premises  to  Bidleman,  who  afterwards  con- 
veyed them  to  the  defendant;  that  she  believed,  when  she  was 
turned  out  of  possession  by  the  sheriff  under  the  writ  issued 
upon  the  judgment  in  ejectment  recovered  against  her  by 
Bidleman,  that  she  was  dispossessed  by  the  defendant;  and 
that  she  consulted  counsel,  or  attempted  so  to  do,  about  recov- 
ering the  lot  from  the  defendant.  But  all  these  facts  are  con- 
sistent with  the  apparent  fact  that  Reis  purchased  in  good 
faith  for  his  own  use,  and  they  were  not  sufficient  to  put  her 
upon  inquiry  as  to  the  true  character  of  his  purchase.  The 
fact  that  she  cherished  her  claim  to  the  lot,  and  intended,  at 
some  time,  to  institute  proceedings  for  its  recovery  from  the 
defendant,  falls  short  of  proving  that  she  knew  or  had  any 
intimation  of  the  capacity  in  which  Reis  acted  in  making  the 
purchase.  The  respondent's  counsel  admits  that  Mary  Hina 
may  not  have  discovered  for  a  time  that  the  respondent  be- 
came the  purchaser  through  the  intervention  of  another;  and 
we  are  unable  to  find  any  evidence  in  the  record  tending  to 
show  that  she  afterwards  made  the  discovery  or  was  put  upon 
inquiry,  until  her  conversation  with  Bidleman  in  1861. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

CuBBEY  and  Sawybb,  JJ.,  being  disqualified,  did  not  sit  in 
the  cause. 

Tetlb  to  Rs^  Eszatb  of  Akcbstob,  ov  ms  Death,  Vms  or  his  Hsots: 
See  WaSnidge  ▼.  Dajf,  83  Am.  Dec  227»  note  230;  where  other  oaees  are  odl- 
lected. 

Tbustxk  gaknot  Pubohasx  at  ms'Owir  Sale,  Dibicilt oe  Ihiubbctlt: 
See  ffqffmanS.  C.  Co,  ▼.  Cumberland  C.  <C-  /.  Co.,  77  Am.  Deo.  811,  note  323, 
where  the  oaaet  are  ooUected;  Gardner  ▼.  Ogdent  78  Id.  192;  note  211;  Sam 
Diego  v.  SanDiegodt  L,  A.  R.  R.  Co.,  44  GaL  114;  Ouerrero  ▼.  BalMno,  48 
Id.  121,  both  citing  the  principal  case. 

PuRCHAfli  Mads  bt  Exxcutob  nt  Violatiok  of  Statdts  »  mot  Absq- 
LCTBLT  Vom,  but  only  voidable,  and  may  be  ratified  by  the  peraona  at  whoee 
instance  it  ii  Toidatle:  White  ▼.  leeline,  26  Minn.  490;  citing  the  x>rincipa] 
case;  Flandere  y.  Fkmdertf  68  Am.  Deo.  523,  note  527.  The  fraud  of  a  party 
does  not  render  the  trannction  abeolntely  void,  bet  merely  affbrda  the  groond 
to  have  it  declared  void  by  a  proper  prooaeding:  Mwrekkon  ▼•  WkUe^  54  Tex. 
85,  citing  the  principal  caae. 

Order  of  Salb  of  Rial  Estatb  bt  Probatb  Goubt  wnx  wot  bx  Col- 
LATBBALLT  BicviBWBD^  WBBN:  See  Lcng  ▼.  BunuUp  81  Am.  Deo.  420,  note 
127,  where  other  caaea  are  coUected. 

Whxbb  Rxlief  »  Sought  on  Qbouhd  of  Fraitd,  Statdtb  of  LiMrrA 
Txoifs  Bboxbs  to  Rub  only  from  the  tima  of  tha  diaooveiy  of  the  facta  con- 
vtitoting  the  fiaad:  Adame  ▼.  Cfmrmd,  75  Am.  Deo.  624,  note  630,  where 
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IMS  an  ooQaotod;  Omrr^  t.  AUm,  34  GU.  258,  eitsiiig  iho  pcindpal 


Ir  OASJMQSBXlAf  SXATOTB  OV  liDIITAXlOVS  AXTUIS   TO   SUXES  Dff  £QUirr» 

aswellastoaotioiiSAtUw:  Otm  qf  Broderid^a  VTiO;  21  WalL  518^  eitbig  tht 
principUcMe. 

PLXiJxnro  SxATDTi  ow  LnfmnoiiB:  See  Bachu  t.  Cbrl^  83  Am.  Dea  437» 
note  443,  where  cfther  ceaes  are  obUeoted.  Where  the  plaintiff'e  oiwnplaint 
•howB  that  hifl  canae  of  aotum  is  barred  by  the  statate,  he  must  plead  the  ez- 
eeptums,  or  his  oooq^Uint  will  be  bad  on  demurer:  Tcmmg  t.  WldttttJimU^  15 
Kan.  082;  eitiiig  the  prine^al  a 


BoABD   OF   CoMiaSSIONEBS    OF    THB    FUXDBD    DbBT 

OF  THB  City  of  San  Josb  v.  Younger. 

\»  Califobhia,  147.J 

BiORT  ov  AnoBzrKT  ov  Bjdoord  to  Oontbol  Aim  Manaos  AonoN  oamol 
be  questioned  by  the  opposite  party  while  he  remains  sach  attorney. 

Pabtt  to  Action  mat  Affbab  nr  ma  Own  Psopbb  Psbson  or  by  attor- 
ney, bat  he  cannot  do  both.  If  he  appears  by  attorney,  he  mnst  be 
heard  throogh  him,  and  cannot  himself  assnme  control  of  the  case. 

CoDBT  should  not  Dismibs  Action  without  Consent  of  AnoHNsr  oi 
RiooBD^  although  the  plaintiff,  who  has  appeared  by  attorney,  stipulates 
in  writing  that  it  be  dismissed. 

Appsal  from  an  order  difliniRfling  the  actum.  The  opmion 
states  the  case. 

S.  0.  Htmghtim^  for  the  appellant. 

C.  T.  Ryland  <vnd  C.  B.  You/nger^  in  propria  perwnOj  far  the 
respondent 

By  Courty  Sandbbsok,  C.  J.  This  is  an  appeal  from  an 
order  dismissing  the  action,  made  under  the  following  circmn- 
stances: — 

The  action  was  tried  and  a  final  judgment  entered  therein 
in  favor  of  the  plaintiffs  on  the  20th  of  January,  1864.  On  the 
tenth  day  of  January,  1866,  the  motion  of  the  defendant  for  a 
new  trial  was  granted.  On  the  19th  of  January,  1865,  counsel 
for  the  defendant  filed  in  court  a  stipulation,  signed  by  the 
commissioners  of  the  frmded  debt  of  San  Jos^  in  person,  and 
not  by  their  attorney  of  record,  to  the  effect  that  the  matters 
in  controversy  had  been  settled,  and  that  the  action  might  be 
dismissed,  and  also  a  receipt,  signed  by  the  treasurer  of  the 
board,  in  frdl  payment  for  the  land,  to  set  aside  the  convey- 
ance of  which,  on  the  ground  of  fraud,  this  action  was  brought, 
and  thereupon  moved  the  court  to  dismiss  the  action,  ground* 
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ing  hiB  motioD  upon  the  148th  Bection  of  the  practice  act, 
which  provides,  among  other  things,  that  an  action  may  be 
dismissed  by  either  party  upon  the  written  consent  of  the  other. 
This  motion  was  resisted  by  the  attorney  of  record  of  the  plain- 
tiffs, and  a  comiter-motion  was  made  by  him  to  strike  the 
stipulation  from  the  files  of  the  court  Both  motions  were 
heard  together,  upon  affidavits  presented  by  both  parties,  and 
the  motion  of  the  defendant  finally  prevailed. 

It  appears  from  the  affidavits  that  the  action  was  com- 
menced and  prosecuted  for  the  purpose  of  reforming  a  deed  of 
certain  land  held  by  the  plaintiffs,  in  their  capacity  of  trustees, 
to  the  defendant,  on  the  ground  of  fraud,  uader  an  agreement 
with  one  Gish  (who  claimed  that,  under  the  rules  and  regula- 
tions of  the  board  of  commissioners  touching  the  sale  of  land 
so  held  by  them,  he  was  entitled  over  the  defendant  to  become 
the  purchaser  of  the  land  so  sold  and  conveyed  to  him)  to  the 
effect  that  if  a  reconveyance  could  be  obtained  from  the  de- 
fendant, either  voluntarily  or  by  a  resort  to  the  courts,  they 
would  thereafter  convey  to  him,  he  agreeing  to  pay  all  costs 
and  expenses,  including  the  fees  of  counsel.  And  it  further 
appears  that  Gish  employed  counsel,  and  up  to  the  time  the 
order  in  question  was  made,  prosecuted  the  case  in  all  respects 
at  his  oim  expense,  and  that  neither  he  nor  the  attorney  of 
record  so  employed  by  him  ever  assented  to  the  stipulation 
dismissing  the  action  signed  by  the  plaintiffs. 

It  also  appears  that  the  commissioners  settled  the  case  and 
authorized  its  dismissal  under  a  misapprehension  as  to  its  true 
condition,  and  that  they  would  not  have  done  so  had  they  been 
fully  advised. 

It  is  first  contended  on  the  part  of  the  respondent  that  this 
appeal  is  being  prosecuted,  like  the  action  itself  prior  to  its 
dismissal,  by  Gish,  and  not  by  the  plaintiffs.  In  answer,  it  is 
sufficient  to  say  that  the  appeal  has  been  taken  and  is  being 
prosecuted  by  the  plaintiffs'  attorney  of  record,  and  while  he 
remains  attorney  of  record,  his  right  to  manage  and  control 
the  action  cannot  be  questioned.  Whether,  in  taking  the  ap- 
peal, he  has  gone  beyond  or  violated  his  instructions,  is  a  ques- 
tion between  him  and  his  clients,  in  which  the  defendant  has 
no  concern  and  need  not  interest  himself. 

Right  of  attorney  to  control  a  case. — A  party  to  an  action 
may  appear  in  his  own  proper  person  or  by  attorney,  but  he 
cannot  do  both.  If  he  appears  by  attorney,  he  must  be  heard 
tiurough  him,  and  it  is  indispensable  to  the  decorum  of  the 
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ooart,  and  the  due  'and  orderly  conduct  of  a  cause,  that  such 
attorney  shall  have  the  management  and  control  of  the  action, 
and  his  acts  go  unquestioned  by  any  one  except  the  party 
whom  he  represents.  So  long  as  he  remains  attorney  of 
record,  the  court  cannot  recognize  any  other  as  having  the 
management  of  the  case.  If  the  party,  for  any  cause,  becomes 
dissatisfied  with  his  attorney,  the  law  points  out  a  remedy. 
He  may  move  the  'court  for  leave  to  change  his  attorney,  as 
provided  in  section  10  of  the  act  concerning  attorneys  and 
counselors.  Until  that  has  been  done,  the  client  cannot 
assume  control  of  the  case.  While  there  is  an  attorney  of 
record,  no  stipulation  as  to  the  conduct  or  disposal  of  the  ac- 
tion should  be  entertained  by  the  court  unless  the  same  is 
signed  or  assented  to  by  such  attorney:  Section  9  of  the  act 
concerning  attorneys  and  counselors.  Such  a  rule  is  not  only 
indispensable  to  the  orderly  conduct  of  a  cause,  but  is  like- 
wise a  safeguard  to  the  client  against  the  intrigues  of  his  ad- 
versary. Moreover  (without  being  understood  as  making  any 
reference  to  the  present  case),  it  is  proper  to  add,  that  to  en- 
tirely ignore  the  attorney  of  record,  and  enter,  without  his 
consent,  into  secret  negotiation  with  his  client  touching  the 
management  of  his  case,  is  unbecoming  the  dignity  of  the 
legal  profession,  and  destructive  of  that  courtesy  which  is  due 
from  one  member  to  another. 

The  148th  section  of  the  practice  act  does  not  affect  the 
question  under  consideration.  That  section  provides  that  an 
action  may  be  dismissed  by  either  party  upon  the  written 
consent  of  the  other;  and  we  add,  that  where  there  is  an  at- 
torney of  record,  such  consent  must  come  from  him  or  be  sanc- 
tioned by  him. 

Upon  the  question,  whether  the  court  ought  to  allow  the 
plaintiffs  to  control  the  action  at  all,  in  view  of  their  agree- 
ment with  Oish,  we  express  no  opinion.  We  only  say  that  if 
the  defendant  has  secured  a  valid  settlement  of  the  matters 
involved  in  the  case,  he  must  avail  himself  of  it  in  some  other 
mode. 

Order  reversed. 

Rhodes,  J.,  expressed  no  opinion. 

BiORT  AND  PowxB  ov  AxiQiaxmr  Am  Gunn;  fivPBomnn.T»  to  Mah- 
AOi  Acnoir.  —The  powers  and  anthoritj  ci  attomeyi  at  Uw  by  virtae  ol  a 
geneial  retainer  are  foUy  oonaidered  in  the  note  to  Clark  v.  BtmdaB,  76  Am. 
Deo.  256-2S6.    An  attorney  at  law  r^golarly  retained  in  a  canae  haa  vefj 
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UigS  if  not  exclnsiTe,  power  and  anthority  in  the  management  and  proeecn* 
tioo  of  the  rait,  in  all  matters  that  affect  the  remedy  merely,  and  not  th« 
canite  of  action  itsell  He  has  implied  authority  to  do  all  acts  necessary  and 
proper  to  the  regular  and  orderly  conduct  of  the  case  withont  consulting  his 
dient  Hie  client  is  presumed  to  hare  authorized  his  attorney  to  do  all  rach 
acts  in  the  course  of  the  proceedings  as  may,  with  the  latter^s  raperior  knowl- 
edge ol  the  law,  seem  neoessary  and  proper,  and  the  dient  has  no  right  to 
control  his  attorney  in  the  due  and  orderly  conduct  and  management  of  the 
case:  Piercer.  Stridaand,  2 Stosj,  292;  yigkimgaler,  Oregon CenL  l^pCo.,  2 
Saw.  338;  ffart  ▼.  SpakUng,  1  CeL  213;  Sndthw.  Polack,  2  Id.  92;  Hobneer. 
Mogere,  13  Id.  191;  Mott  ▼.  Feeler,  45  Id.  72;  Soeion  TimnelCo.  ▼.  McKemae, 
67  Id.  485;  McCkmneUr.  Brown,  40  Ind:  384;  Jam^  t.  Dekedemier,  20  Me. 
183;  Beneon  t.  Carr,  73  Id.  76;  Burgeee  t.  Sieeene,  76  Id.  559;  MoulUm  ▼. 
Bowber,  115  Mass.  86;  &  C,  15  Am.  Bep.  72;  FbeterY.WiBif,  27  Mich.  244; 
Xecy  T.  Broum,  56  Miss.  83;  JicCatm  t.  JicLetman,  3  Neh.  25;  Bdgeriom  ▼. 
BraebeU,  11  N.  H.  218;  Howe  t.  Lawremx,  22  N.  J.  L.  99;  Anonipnoua,  1 
Wend.  108;  Cbueman  t.  Merkte,  3  Bosw.  402;  Clark  ▼.  RandaU,  9  Wis.  135; 
&  C,  76  Am.  Deo.  252;  XoAieftT.  Paaheranie,  1  Salk.  86;  Bngr.  Pheoneault, 
L.  R.  6  P.  a  App.  Gas.  245;  Weeks  on  Attorneys  at  Law,  sec  220.  Gray, 
C.  J.,  deliToring  the  opinion  of  the  court  in  MouUon  ▼.  Bowher,  115  Mass.  40, 
said:  "An  attorney  at  law  has  authority,  by  virtue  of  his  employment  ai 
such,  to  do  in  behalf  of  his  client  all  acts,  in  or  out  of  court,  necessary  or  in- 
cidental to  the  prosecution  and  miaagement  of  the  suit,  and  which  affect  ths 
remedy  only,  and  not  the  cause  of  action. "  And  Mr.  Justice  Story,  in  ths 
case  of  Pieroi  v.  StHekUmd,  2  Story,  306^  said:  "  My  own  opinion  strongly  is, 
that  the  attorney  with  us  is,  by  implication,  clothed  with  authority,  in  all 
cases  of  this  sort,  to  do  all  the  acts  which  are  usual  and  proper  to  protect 
the  interests  of  his  dient  in  any  attachment  as  a  part  of  his  ordinary  dnty% 
It  is  for  the  interest  of  all  dients  that  this  authority  should  exist;  for  it 
would  otherwise  be  impracticable  in  many  cases,  without  great  expense  and 
ddays,  to  do  many  acts  which  mi^^t  be  indispensable  to  the  security  of  ths 
cHenta." 

Where^  therefore,  ia  party  to  an  aotion  has  an  attoniey  of  record,  a  stipula- 
tion  signed  by  the  party  in  person,  granting  time  to  file  a  statement,  will  bs 
disregarded:  MoU  t.  Foeter,  45  QeL  72.  So  in  Nightingale  ▼.  Oregon  Central 
Wy  Co.,  2  Saw.  338^  it  was  held  that  neither  the  party  nor  his  agent  or  at- 
torney in  fact  has  authority  to  sign  a  stipulation  for  a  continuanoe,  in  a  case 
where  the  party  has  an  attorney  of  record.  And  in  King  ▼.  PineoneauU,  L.  R. 
6  P.  C.  App.  Cas.  245,  it  was  deddad  that  in  Lower  Osnada  an  avond  cao 
bind  his  dient  (until  ddeaieeu)  by  any  proceeding  in  the  cause,  though  taken 
withont  his  dient's  authority,  or  OTen  in  defiance  of  his  prohibition.  In 
Bwyeee  v.  Stevens,  76  Me.  559,  Stevens  employed  an  attorney  to  foreclose  hia 
mortgage,  and  left  with  him  the  note  and  mortgage^  it  being  understood  be- 
tween them  that  the  foreclosure  diould  be  by  publication.  The  attorney 
followed  this  method,  but  fearing  it  might  prove  ineffectual,  he,  in  the  ab- 
sence of  his  dient,  snd  withont  his  knowledge,  brought  a  suit  on  the  mort- 
gage, and  took  judgment.  It  was  held  that  the  attorney  in  bringing  ths 
foredosure  suit  acted  within  the  scope  of  his  authority,  and  the  mortgagee 
WIS  estopped  from  repudiating  that  suit  to  the  injury  of  the  mortgagor. 
Bnt  although  agreemmts  made  by  attorneys  as  to  the  manner  of  oondtacting 
a  oanse  will,  in  proper  cases,  be  respected  and  enforced  by  the  court,  yet 
•adi  agraensnts  are  not  1^^  contracts,  and  are  under  the  discretion  and 
soatrol  oi  the  courts  whidi  will  not  enfocoe  an  agreement  wanting  in  mutn- 
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ality,  by  which  an  attorney,  withcmt  coosolting  his  client^  has  waived  the 
latter's  sabstuitial  legal  rights:  Howe  ▼.  Lawrence^  22  K.  J.  L.  99.  And  in 
Indiana^  where  the  statute  provides  that  an  attorney  lias  authority  to  bind 
his  client  in  an  action  or  special  proceeding,  by  his  agreement  filed  with  the 
clerk,  or  entered  npon  the  minntes  of  the  oonrt^  and  not  otherwise,  it  was 
held  that  a  verbal  agreement  made  by  an  attorney  with  the  opposite  counsel 
that  a  bill  of  exceptions  might  be  filed  after  the  sixty  days  slowed  by  the 
oonrt  within  which  to  file  it,  and  that  when  filed  it  should  be  dated  as  of 
some  day  within  the  sixty  days,  was  not  binding  upon  the  client:  Chben  v. 
Ooidtbeny,  72  Ind.  44.  But  when  a  dient,  although  he  has  appeared  by 
attorney,  enters  into  a  stipulation  with  a  party  discontinuing  the  action,  he 
cannot  afterwards  be  heard  to  object  to  sudi  stipulation  so  signed  by  him,  on 
the  ground  that  having  appeared  by  attorney,  the  latter  only  was  authorised 
to  sign  a  stipulation  for  a  disoontcmiance:  McBratmff  v.  Rome  etc  R.  R»  Co,, 
87  N.  Y.  467. 

PowxR  OF  Cldemt  over  Agtiok.  — As  a  general  rule,  the  parties  to  an 
action  may  setUe  it  without  the  intervention,  knowledge,  or  consent  of  their 
attorneys.  As  was  said  by  Parke,  K,  in  Jwdan  v.  Hunl^  3  DowL  Pr.  66d, 
"it  is  quite  competent  to  parties  to  settle  actions  behind  the  backs  of  attor- 
neysy  for  it  is  the  client's  action,  and  not  the  attorney's ":  Jm\€»  v.  Bonner, 
2  Ex.  230;  Helmm  v.  WOaon,  6  Bing.  568;  Fnmda  v.  Webb^  7  Com.  K  731; 
HawldM  V.  Loylen,  39  Oa.  6;  Qrem  v.  BcMem  Itxpresa  Co.,  39  Id.  20;  Cough- 
liny.  New  TorkCentral  R.  R.  Co,,  71  N.  Y.  443;  ToaJdqfY.  Hcndey,  6  Lea, 
670;  hooper  v.  Wdch,  43  Vt.  169;  S.  C,  6  Am.  Eep.  267.  In  YoaJdey  v. 
Hawley,  mtpra,  it  was  decided  that  an  attorney  has  no  right  to  object  to  any 
disposition  of  the  case  which  his  client  sees  fit  to  make;  that  a  party  has 
always  a  right  to  control  his  case,  and  the  absolute  right  to  revoke  the  author- 
ity of  his  attorney  to  prosecute  or  defend  in  his  name;  that  the  attorney  can- 
not prosecute  or  defend  in  the  name  of  the  client  without  the  latter's  consent; 
and  that  the  fact  that  the  attorney  may  be  interested  in  the  continuation  of 
the  prosecution  or  defense  of  the  action,  in  order  to  secure  his  fees,  does  not 
give  him  the  right  to  control  the  case.  Where  a  case  is  settled  by  the  parties 
thereto  without  the  consent  or  intervention  of  the  attorneys,  in  good  faith 
and  without  any  object  to  cheat  the  attorney  out  of  his  fees,  there  is  no  doubt 
of  the  right  and  power  of  the  client  to  make  a  settlement,  even  though  he 
may  not  have  paid  his  attorney:  Hawkhu  v.  Loylesa,  39  Ga.  5;  Roberts  v. 
Ddy,  31  Hun,  128;  Pearl  v.  Robitchek,  2  Daly,  138;  Marrv.  SmUlty  4  Bam. 
ft  Aid.  466.  An  attorney  has  no  such  lien  in  a  cause  before  judgment  as 
will  prevent  his  client  from  settling  the  action  without  his  consent  or  knowl- 
edge: Simmone  v.  Almy,  103  Mass.  33;  Parker  v.  BUghton,  32  Mich.  266. 
And  a  party  having  a  cause  of  action  in  its  nature  not  assignable  cannot  by 
any  agreement  before  judgment  give  his  attorney  any  such  interest  therein 
as  will  defeat  a  settlement  of  the  suit  by  the  parties  themselves:  CoughUn  v. 
New  York  Central  R.  R,  Co,,  71  N.  Y.  443.  Where  a  plaintiff  compromises 
the  debt  with  the  defendant,  and  discharges  an  execution  without  providing 
for  his  attorney's  costs,  the  court  will  not  permit  the  attorney  of  his  own 
motion  to  sue  out  another  execution  for  the  costs:  OraiwB  v.  Scuies,  5  Taunt. 
429.  An  attorney's  Uen  on  a  judgment  being  merely  a  claim  to  the  equitable 
interference  of  the  court  to  have  the  judgment  held  as  a  security  for  his  costs, 
he  has  no  authority  over  the  execution  of  a  writ  of  ea,  sa^  so  as  to  carry  it 
into  effect  against  the  order  of  the  plainti£^  even  though  thero  should  be  col- 
lusion between  the  parties  to  deprive  him  of  his  lien:  Barker  v.  SL  QumUn, 
12  Mees.  &  W.  441.    If  the  plaintiff  compromises  with  the  defendant  befors 
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ili0  pbintiff^  attoniey  has  bean  ptid,  the  court  will  not  oblige  the  defendant 
to  pay  him,  nnlees  he  pvenotuly  gare  notioe  to  the  defendant  not  to  settle 
with  the  plaintiff  till  hia  bfll  should  be  paid:  WMk  v.  Hbie,  Dong.  238;  Pht- 
dory.  Morris,  3 CSaines,  165. 

Right  of  Clunt  to  Ohanob  his  Arobhst.  —A  party  to  an  action  haj 
a  general  right  to  change  his  attorney  at  any  stage  of  the  proceeding  that  he 
pleases,  and  for  any  canse  that  seems  to  him  proper.  And  if  he  pays  nia  at- 
torney for  the  services  rendered  np  to  the  date  of  the  change,  the  client  is 
not  boond  to  give  to  the  court  any  reason  for  the  desire  on  his  part  to  have  a 
different  attcwney  snbstitated  for  the  one  who  has  hitherto  oondncted  his  case: 
Weeks  on  Attorneys,  sec  250;  In  re  Paaehai,  10  WalL  483;  ffaaUU  ▼.  OUl,  5 
Robt  611;  WoV  ▼.  Trochdnum,  5  Id.  611;  Ogden  v.  DevUn,  45  N.  Y.  Super. 
Ct  181;  Tnut  v.  Sepoor,  15  How.  Pt.  570;  Board  qf  Superviton  y.  Broad- 
head,  44  Id.  411;  Arrhgim  v.  Sneed,  18  Tex.  135;  Merrewether  ▼.  Mellish,  13 
Yes.  161;  Twori  ▼.  Da^reO,  13  Id.  195.  In  England,  an  attorney  cannot  be 
dianged  withont  an  order  of  ooort:  Anonfmoms,  7  Mod.  50;  Anonjpnous,  12 
Id.  440;  Perry  ▼.  Fiaher,  6  Eaet^  549;  3£aepher9on  v.  Roriton,  Dong.  217;  Pow- 
eB  V.  Little,  1  W.  Black.  8;  I£a^  v.  Pike,  4  Mees.  h  W.  197;  Twort  ▼.  Day 
reO,  13  Yes.  195;  Cfhtiers  t.  Moort,  1  Bam.  k  0.  654.  The  same  role  is 
followed  in  some  of  the  states  in  this  oonntry:  Mwnford  v,  Murray,  Hopk. 
Ch.  360;  Stevenmm  ▼.  Sieoenmm,  3  Edw.  Ch.  340;  Sloo  v.  Law,  4  Blatchf.  268; 
WaUom  ▼.  Drewry,  FhiU.  (N.  C.)  98.  And  it  seems  that  a  client  has  no  right 
to  an  order  changing  his  attorney  nntil  the  jnst  claims  of  the  attorney  are 
discharged  or  secnred:  WUt  ▼.  Amee,  11  Week.  Rep.  751;  Lcmgley  v.  Stapie- 
torn,  Barnes,  40;  Pcurher  v.  WiUiamdmrgh,  13  How.  Pr.  250;  Hoffman  ▼.  Van 
ITottrand,  14  Abb.  Pr.  336.  Bat  [if  the  attorney  refoses  to  go  on  with  his 
dient's  cause,  or  if  he  be  gnilty  of  negligence  or  miscondnct  in  the  condact 
of  the  case,  the  conrt  will  make  an  order  changing  him,  although  hia  fees 
have  not  been  paid  orseonred:  WaUky.  Shwmway,  65  lU.  471;  In  the  Matter  qf 
H.,  93  N.  T.  381;  Sloo  v.  Law,  4  Blatchf.  270;  Coiegraoe  v.  Mamley,  Turn. 
A  B.  400;  In  rt  FaUh/ull,  L.  R.  6  Eq.  325;  Robins  v.  CMdmgham,  13  Id. 
440.  An  attorney  cannot  refuse  to  go  on  with  aa  action  bocanse  his  client 
fails  to  supply  him  with  money,  or  by  reason  of  any  other  difficulty,  without 
running  the  risk  of  losing  the  benefit  of  the  relation  of  an  attorney:  In  the 
Matter  of  ff.,  93^.  T.  381;  In  re  Fattf{fita,  L.  R.  6  Eq.  325;  Bobms  v.  Oold- 
mgham,  13  Id.  440.  After  judgment  has  been  entered  in  aa  action,  the  client 
may  employ  a  new  attorney  to  take  out  execution  without  any  formal  sub- 
stitution: Hvssey  v.  Welby,  Sayers,  218;  Tipping  v.  Johnson,  2  Bos.  &  P.  357; 
norp  V.  Fowler,  5Cow.  446;  Egan  v.  Rooney,  38  How.  Pr.  121. 

Remedy  or  Cuxnt  to  Pbkvemt  Attormxt  fbom  Pubsuino  Ooubss 
Pbxjttbicial  to  Hm.  — The  conrt  has  power  by  summary  proceedings  to 
compel  an  attorney  or  solicitor  to  deal  justly  with  his  dient.  This  power 
springs  from  the  right  and  dnty  of  the  conrt  to  exercise  needful  control  over 
the  conduct  of  its  own  officers:  In  the  Matter  of  Bleakley,  5  Paige,  311;  Kuhne 
T.  Daily,  23  Hun,  282;  In  the  Matter  qfFinkle,  6  Daly,  111;  Bx  parte  Edwards, 
L.  R.  8  Q.  K  D.  262;  Bowling  Oreen  Savings  Bank  v.  Todd,  52  N.  Y.  489. 
In  the  case  last  cited,  Peckham,  J.,  in  delivering  the  opinion  of  the  court, 
said:  ''The  practice  in  this  state  has  been  uniform  to  allow  an  attachment 
where  the  attorney  retains  money  in  his  hands  that  justly  belongs  to  his 
dient."  And  in  Bk  parte  Edwards,  sispra,  it  was  decided  that  Uke  court 
would  exercise  its  summary  jurisdiction  to  oompd  a  solidtor  to  pay  over 
money  of  his  client  which  he  had  no  right  to  retain,  even  where  no  fraud 
was  imputed  to  him.    An  attorney  or  solidtor  will  be  restrained  from  giving 
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np  hit  dient  and  gomg  orer  and  acting  for  the  opposite  party  in  any  sniti 
between  them:  Cholmondelep  v,  CUnton,  19  Ves.  2C1.  In  Bricheno  v.  Thorp, 
Jacob,  300,  it  was  held  that  a  clerk  to  a  solicitor  commencing  practice  for 
himself  would  not  be  restrained  from  acting  as  solicitor  for  parties  against 
whom  Ilia  master  was  employed,  upon  a  mere  general  allegation  of  his  hav- 
mg,  in  his  former  service,  acquired  information  likely  to  be  prejudicial  to 
tho  clients  of  his  master.  And  in  Johnaon  v.  Marriott,  2  Ex.  183,  it  was  de- 
cided that  where  an  attorney  has  been  employed  in  a  cause,  and  is  afterwards 
discharged  by  toM  client,  not  on  the  ground  of  misconduct^  the  court  will  not 
restain  him  from  acting  for  the  opposite  party,  unless  it  clearly  appears  that 
he  has  obtained  information  in  his  former  character  which  it  would  be  preju- 
dicial to  the  canse  of  his  former  client  to  communicate. 

Thx  pbinozpal  GA8B  18  msviNouisuBD  in  WUbtm  v.  CleiweUuui,  30  CaL 
200. 


Debbingeb  V.  Platb. 

{»  Caufobxia,  282.1 

RioBT  or  FbOFSBTT  Dff  Tradx-xabk  is  Bxooonizid  bt  Cioiof osr  Law, 
and  does  not  in  any  manner  depend  for  its  inoeptiTe  existence  or  support 
upon  statutory  law,  although  its  exercise  may  be  limited  or  controlled 
by  statute. 

Bight  or  Profebtt  m  Tbadb-hask  is  hot  Locxxbd  nv  its  ENjoTiairr 
by  territorial  bounds,  but  may  be  asserted  and  maintained  wherever  the 
common  law  affords  remedies  for  wrongs,  subject  only  to  such  statutory 
regulations  as  may  be  properly  made  concerning  the  use  and  enjoyment 
of  other  property. 

Caldobkia  Actt  or  1863  oovckbsisq  Tbadb-mabxs  dobs  notTaxb  awat 
Common-law  Rsmxdt  for  the  protection  thereof  from  those  who  do  not 
register  their  trade-mark  according  to  the  provisions  of  the  act. 

Bill  for  an  injunction  to  restrain  the  defendant  from  pirating 
the  plaintiff's  trade-mark.  The  plaintiff  alleged  that  he  was 
a  resident  of  Philadelphia,  where  upwards  of  thirty  years  be- 
fore he  invented  a  pistol  known  as  Derringer's  pistol,  for  which 
he  adopted  as  a  trade-mark  the  words  "Derringer,  Philadel.,^ 
which  trade-mark  he  had  ever  since  used  and  had  stamped  on 
the  breech  of  all  pistols  made  and  sold  by  him;  and  that  the 
defendant,  since  1858,  had  been  engaged  in  the  manufacture 
of  pistols  at  San  Francisco,  similar  to  plaintiff's,  on  the  breech 
of  which  he  had  stamped  the  plaintiff's  trade-mark,  etc.  The 
defendant  had  judgment  on  the  demurrer,  and  the  plaintifl 
appealed.    The  other  facts  are  stated  in  the  opinion. 

Nathaniel  Holland^  for  the  appellant 
Hoge  and  Wilson^  for  the  respondent. 
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By  Court,  Rhodes,  J.  This  is  a  suit  in  equity  for  an  in- 
junction to  restrain  the  defendant  from  pirating  the  plaintiff's 
irade-mark,  and  for  the  iiecovery  of  damages  for  a  violation 
of  the  plaintiff's  trade-mark  property. 

The  defendant's  demurrer  to  the  complaint  was  sustained, 
and  the  only  question  presented  on  the  appeal  is,  whether  the 
statute  of  1863,  concerning  trade-marks,  repealed  or  abrogated 
the  remedies  afforded  by  the  common  law  in  trade-mark  cases. 
The  plaintiff  does  not  allege  a  compliance  with  the  provisions 
of  the  statute.  He  contends  that  the  remedies  given  by  the 
statute  are  cumulative  to  those  which  a  party  was  entitled  to 
at  common  law,  and  the  defendant  insists  that  the  statute 
forms  a  ''complete  scheme"  in  respect  to  trade-marks,  and 
thereby  repeals  the  common-law  rules  relating  to  the  same 
subject-matter. 

Right  to  a  trade-mark  at  common  lavo. — Any  name,  symbol, 
letter,  figure,  or  device  adopted  by  the  persons  manufacturing 
or  selling  goods,  and  used  and  put  upon  such  goods  to  dis- 
tinguish them  from  those  manufactured  or  sold  by  others, 
and  employed  so  often  and  for  such  a  length  of  time  as  to 
raise  the  presumption  that  the  public  would  know  that  it  was 
used  to  indicate  ownership  of  the  goods  in  the  person  manu- 
facturing or  selling  them,  constitutes  his  trade-mark.  His 
right  to  the  trade-mark  accrues  to  him  from  its  adoption  and 
use  for  the  purpose  of  designating  the  particular  goods  he 
manufactures  or  sells,  and  although  it  has  no  value  except 
when  so  employed,  and  indeed  has  no  separate  abstract  ex- 
istence, but  is  appurtenant  to  the  goods  designated,  yet  the 
trade-mark  is  property,  and  the  owner's  right  of  property  in  it 
is  as  complete  as  that  which  he  possesses  in  the  goods  to  which 
he  attaches  it,  and  the  law  protects  him  in  the  enjoyment  of 
the  one  as  fully  as  of  the  other.  In  order  that  the  claimant 
of  the  trade-mark  may  primarily  acquire  the  right  of  property 
in  it,  it  must  have  been  originally  adopted  and  used  by  him, 
— that  is,  the  assumed  name  or  designation  must  not  be  one 
that  was  then  in  actual  use  by  others:  Upton's  Trade-marks, 
46;  and  such  adoption  and  use  confer  upon  him  the  right 
of  property  in  the  trade*mark.  It  was  at  one  time  thought 
that  no  man  could  acquire  a  right  to  a  particular  trade-mark: 
Blanchard  v.  HiUy  2  Atk.  484;  but  as  the  true  interests  of 
manufactures  and  commerce  were  more  fully  developed  and 
appreciated,  the  right  of  property  in  trade-marks  was  recog- 
idzed,  and  the  doctrine  has  been  uniform  for  many  years,  that 
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the  mann&cttirer  or  merchant  does  possess  an  exclasive  prop- 
erty in  the  trade-mark  adopted  and  used  by  him.  The  right 
of  property  does  not  in  any  manner  depend  for  its  inceptive 
existence  or  sapport  upon  statutory  law,  though  its  enjojrment 
may  be  better  secured  and  guarded,  and  infringements  upon 
the  rights  of  the  proprietor  may  be  more  effectually  prevented 
or  redressed,  by  the  aid  of  the  statute  than  at  common  law. 
Its  exercise  may  be  limited  or  controlled  by  statute,  as  in 
case  of  other  property,  but  like  the  title  to  the  good-will  of  a 
trade,  which  it  in  some  respects  resembles,  the  right  of  prop- 
erty in  a  trade-mark  accrues  without  the  aid  of  the  statute. 
The  right  is  not  limited  in  its  enjoyment  by  territorial  bounds, 
but  subject  only  to  such  statutory  regulations  as  may  be  prop- 
erly made  concerning  the  use  and  enjoyment  of  other  property, 
or  the  evidences  of  title  to  the  same;  the  proprietor  may  assert 
and  maintain  his  property  right  wherever  the  common  law 
affords  remedies  for  wrongs.  The  manufacturer  at  Philadel- 
phia who  has  adopted  and  uses  a  trade-mark  has  the  same 
right  of  property  in  it  at  New  York  or  San  Francisco  that  he 
has  at  his  place  of  manufacture.  It  was  held  in  Taylor  v. 
Carpentevy  3  Story,  460,  and  CoUins  Company  v.  Brovmj  3  Kay 
&  J.  423,  that  an  alien  was  entitled  to  be  protected  in  the 
ownership  of  this  character  of  property  equally  with  the  citi- 

Act  of  186S  toneeming  trade'^marka. — Does  not  the  act  of 
1863,  instead  of  constituting  a  '^complete  scheme"  for  the 
acquisition  and  protection  of  property  in  trade-marks,  rather 
proceed  on  the  theory  that  this  species  of  property  did  exist, 
and  might  thereafter  be  acquired,  under  the  rules  of  the  com- 
mon law,  and  provide  that  those  securing  such  right  accord- 
ing to  the  provisions  of  the  act  might  have  a  further  or  more 
efficient  protection  than  those  who  failed  to  avail  themselves 
of  the  statute,  and  relied  upon  the  common-law  remedies  ? 

The  first  section,  so  fSeu:  as  it  is  applicable  to  a  case  of  the 
nature  of  the  present  one,  provides  that  when  a  person  who 
has  complied  with  section  2  of  this  act  uses  any  peculiar  name 
or  other  trade-mark  in  any  manner  attached  to  or  connected 
with  any  article  manufactured  by  him,  to  designate  it  as  such, 
it  shall  be  unlawful  for  any  other  person,  without  the  consent 
of  the  former,  to  use  said  trade-mark  or  name  for  the  purpose 
of  representing  any  article  to  have  been  manufactured  "  by  the 
person  rightfully  using  such  trade-mark  or  name."  The 
second  section  provides  that  ''  any  person  wishing  to  secure 
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the  exolnsiye  use  of  any  such  trade-mark  or  name,  under  the 
provisions  of  this  act,  shall  file  his  claim  to  the  same,  and  a 
copy  or  description  of  such  trade-mark  or  name,  with  liie  sec- 
retary o£  state.''  It  is  provided  by  section  8  that  the  secre- 
tary of  state  shall  keep  a  record  of  trade-marks  and  names 
filed  with  him;  and  by  section  4  it  is  provided  that  persons 
violating  the  provisions  of  section  1  shall  be  deemed  guilty  of 
a  misdemeanor  punishable  by  fine  and  imprisonment,  and 
shall  be  liable  to  an  action  for  damages. 

Section  5  declares  the  counterfeiting  of  such  trade-mark  or 
name  a  misdemeanor,  and  provides  for  its  punishment.  Sec- 
tion 6  prohibits  the  use  of  such  trade-mark  or  name  for  the 
purpose  of  disposing  of  any  other  article  than  that  to  which 
it  was  originally  attached,  with  intent  to  deceive  or  defiraud, 
and  provides  for  its  punishment  as  a  misdemeanor;  and  sec- 
tion 7  provides  for  the  punishment  of  those  who  aid  or  abet 
the  commission  of  the  oflenses  declared  in  the  act  to  be 
misdemeanors.  Up  to  this  point  the  act  is  dealing  with  trade- 
marks filed  with  the  secretary  of  state,  and  granting  protection 
to  the  rights  of  property  therein  of  those  who  avail  themselves 
of  the  provisions  of  the  act,  and  no  reference  is  made  to  the 
right  of  property  in  or  the  use  of  trade-marks  by  those  who 
before  the  taking  effect  of  the  act,  whether  residing  within  or 
without  the  state,  had  acquired  a  right  to  their  use.  Sections 
8  and  9,  however,  do  provide  for  those  cases;  and  to  make  it 
clear  that  the  legislature  did  not  even  attempt  to  divest  per- 
sons of  existing  rights  of  property,  nor  perhaps  to  preclude 
them  firom  acquiring  title  as  they  had  formerly  done,  by  adop- 
tion and  use,  it  is  provided  that  the  act  '^  shall  not  be  so  con- 
strued as  to  permit  any  person  to  file,  without  authority  from 
the  ovmer,  any  trade-mark  or  name  owned  or  previously  used 
by  another  person,"  thus  recognizing  not  only  existing  rights 
of  property,  but  also  the  rules  of  the  common  law  under 
which  persons  become  the  owners  of  trade-marks  without  hav- 
ing the  same  registered  by  the  secretary  of  state.  It  is  no- 
where declared,  either  directly  or  indirectly,  that  property  in 
a  trade-mark  can  be  acquired  only  in  the  mode  provided  by 
the  act;  but  on  the  contrary,  it  appears  by  collating  sections 
1  and  10,  that  no  one  is  permitted  to  file  his  claim  with  the 
secretary  of  state  unless  he  is  the  exclusive  owner  of  the 
trade-mark. 

Section  9  is  an  afiSrmance  of  the  common  law,  and  declares 
that  the  person  who  has  first  adopted  and  used  a  trade-mark. 
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*'  whether  within  or  beyond  the  limits  of  this  state,  shall  be 
considered  its  original  owner,  with  full  right  of  property,  and 
entitled  to  the  same  protection  by  suits  at  law,"  as  in  the  case 
of  other  personal  property. 

The  defendant's  oonstmotion  of  the  section,  which  would 
make  it  read,  that  the  person  who  first  adopts  and  uses  a 
trade-mark  shall  be  considered  the  original  owner,  and  as  such 
entitled  to  protection,  etc.,  '^  provided  he  files  his  claim  accord- 
ing to  the  provisions  of  this  act,"  cannot  be  supported.  With 
that  construction  it  amounts  to  a  useless  repetition  of  previous 
provisions,  for  the  act  had  already  constituted  the  person  filing 
his  claim  to  his  trade-mark  its  owner,  by  giving  him  its  ex- 
clusive use,  and  protecting  him  against  counterfeiting  and 
pirating  by  means  of  actions  at' law  and  criminal  prosecutions; 
and  in  a  subsequent  part  of  the  act — section  11 — ^he  is  granted 
the  aid  of  an  injunction.  It  would  be  scarcely  reasonable — 
though  it  might  be  highly  beneficial  to  the  library  fund — to 
hold  that  the  l^slature  intended  that  not  only  those  who 
wished  to  receive  the  benefit  of  the  more  effective  protection 
afforded  by  the  act  must  file  their  claim  with  the  secretary  of 
state,  and  pay  the  fees,  but  that  the  same  must  be  done  by  all 
the  merchants  and  manufEtcturers,  not  only  in  this  state,  but 
in  all  of  the  states,  and  in  every  country  that  maintains  com- 
mercial relations  with  California,  if  they  desired  to  be  consid- 
ered in  this  state  the  owners  of  their  trade-marks,  and  to 
receive  the  protection  accorded  by  law  to  the  owners  of  other 
personal  property. 

Common^aw  remedies  for  inwrnon  of  trade-marke. — At  com- 
mon law,  the  remedies  for  invasions  of  trade-mark  property 
were  an  action  at  law  for  the  recovery  of  damages,  and  an  in- 
j  unction,  in  which  case  pecuniary  compensation  might  be 
incidentally  awarded.  Several  of  the  states  have,  by  statute, 
added  a  criminal  prosecution  as  a  further  remedy  or  protection. 
The  rediedies  at  common  law  are  still  left  by  our  statute  in 
those  cases  where  the  trade-mark  has  not  been  registered  ac- 
cording to  the  act,  for  not  only  is  the  right  of  property  recog- 
nized and  affirmed  as  it  existed  at  common  law,  and  thu 
common-law  remedies  are  not  taken  away,  but  the  protection 
afforded  by  suits  at  law  and  bills  for  injunctions  is  expressly 
conceded.  Those  provisions  add  nothing  to  the  rights  previ- 
ously possessed  by  the  owner  of  the  trade-mark,  and  are  only 
in  affirmance  of  the  common  law.  But  he  does  not  have  thf 
aid  of  a  criminal  prosecution  for  his  protection. 
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On  the  other  hand,  those  owning  trade-marks,  who  have 
filed  their  daime  and  affidavits,  and  paid  the  fees,  have  the 
protection  accorded  to  the  other  class  of  cases,  and  have  also 
that  arising  from  the  criminal  prosecutions,  with  penalties, 
upon  conviction,  of  more  than  usaal  severity. 

We  do  not  fully  agree  with  counsel  for  either  party  in  his 
construction  of  the  act  in  respect  to  its  relation  to  and  effect 
upon  the  common-law  remedies.  The  remedies  provided  by 
the  act,  at  least  those  applicable  to  registered  trade-marks,  are 
not  cumulative  to  those  possessed  at  common  law,  but  in  that 
respect  provision  is  made  by  the  act  for  a  new  case;  nor  do 
we  think  the  act  forms  a  ^'  complete  scheme  "  of  itself,  in  the 
sense  that  counsel  regards  it,  as  requiring  all  trade-marks  to  bo 
registered  under  the  act  to  entitle  them  to  protection;  though 
it  may  be  regarded  as  a  "complete  scheme"  in  the  respect  that 
it  grants  certain  remedies  in  cases  of  registered  trade-marks, 
and  expressly  reserves  to  the  owners  in  other  cases  the  usual 
remedies  enjoyed  at  common  law. 

Judgment  reversed,  and  the  cause  remanded,  with  directions 
to  the  court  below  to  overrule  the  demurrer. 

TiuLDX-MABXs:  See  Woodward  t.  Lamxr,  82  Am.  Deo.  751,  note  7S8;  Bat* 
row  V.  Knighl,  78  Id.  452»  note  464,  where  other  ceaes  are  collected.  The 
right  to  the  exclusive  use  of  a  trade-mark,  where  statatee  exist  regulating  and 
protecting  it,  does  not  depend  npon  snch  statotes:  Shaoer  ▼.  Shaoer,  64  Iowa, 
209,  citing  the  principal  case.  In  YFiUttierT.  2>tdlt,660al.78^thesapremecoart 
of  California  decided  that  no  one,  since  the  codes  of  that  state  went  into  effect, 
can  acquire  the  exdnsire  use  of  a  name  or  trade-mark  except  by  filing  it  for 
record  with  the  secretary  of  state.  McKinstry,  J.,  who  delivered  the  opinion 
of  the  court,  said  that  the  principal  case  *'  was  decided  before  the  codes,  and 
tomed  in  part  upon  the  point  that  the  act  of  1863  provided  that  the  counter- 
feiting of  a  trade-mark  should  be  a  misdemeanor,  punishable  as  such,  and 
thos  only  creating  a  new  penalty  for  a  violation  of  the  trade-mark  provided 
for  in  the  statute;  and  principaUy  upon  the  fact  that  the  act  of  1863  contained 
sections  which  clearly  indicated  the  legislature  did  not  intend  to  divest  of  ex- 
isting rights  in  trade-marks  those  who  had  acquired  the  right  at  common  law 
befoie  the  takinar  efiect  d  the  aot" 
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Company. 

182  ComiBCTiCUT,  866.J 

br  Civil  Suit,  Dtdto  Dbolakatiohs  ov  PiRaoN  Vjoallt  Irjubbd  by  Urn 
AOt  of  another,  as  to  tho  facta  atteading  the  injury*  are  not  adimnihle 
in  eridence  againat  the  defendant.  Snch  dedarationa  are  only  admif- 
aible  in  criminal  cases,  where  the  death  of  the  deceased  is  the  snbjeot  of 
the  charge,  and  the  cbonmstancee  of  the  death  the  sabjeet-matter  of  the 
d^M?lafatifln  ■ 

DDiin>Ainr  itAT  IwatomcB  BvnmrcB  to  Fbots  OoinntiBUTOBT  Nsou* 
OBNCB  ov  Plaihtiiv,  fcT  the  purpose  of  redodng  the  damages  to  a  nomi- 
nal  sum,  npon  a  hearing  in  damages,  after  the  oyermling  of  the  defendant's 
demnrrer  to  a  declaration  diarging  an  injury  by  his  negligenoe. 

Action  on  the  case  by  the  plaintiff,  as  administrator  ot 
Ifichael  Daily,  deceased,  for  an  injury  to  the  latter  through 
the  negligence  of  the  defendants.  After  overruling  the  de- 
fendants' demurrer  to  the  declaration,  the  court  heard  the  case 
in  damages.  Upon  the  hearing  the  court  found  that  the  de- 
ceased was  struck  by  the  defendants'  locomotive  while  he  was 
walking  on  the  track  of  the  railroad,  through  a  cut,  after 
dark,  and  that  he  died  a  few  hours  after;  that  the  defendants 
were  culpably  negligent  in  the  management  of  their  train,  but 
that  the  deceased  was  chargeable  with  gross  and  culpable  neg- 
ligence, which  materially  contributed  to  the  injury.  The  court 
assessed  nominal  damages.  The  plaintiff  offered  to  prove  the 
dying  declarations  of  the  deceased,  for  the  purpose  of  "^showing 
the  circumstances  under  which  he  was  struck  by  the  locomo- 
tive, but  the  court  rejected  the  evidence  on  the  objection  of  the 
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defendanis.  The  defendants  offered  evidence  to  show  that  the 
deceased  was  guilty  of  such  negligence  as  materially  and 
directly  contnbnted  to  produce  the  injury.  The  plaintiff 
claimed  that  the  defendants  by  their  demurrer  admitted  a 
cause  of  action,  and  that  the  plaintiff  was  not  guilty  of  such 
negligence,  and  that  it  was  not  competent  for  the  defendants 
to  prove,  nor  for  the  court  to  find,  that  the  plaintiff  was  guilty 
of  such  negligence;  but  the  court  overruled  this  claim  of  the 
plaintiff.    The  plaintiff  moved  for  a  new  tiiaL 

DooUiUe^  in  support  of  the  motion. 
Elaehman  and  WaircuSy  contra. 

By  Court,  Hinman,  C.  J.  Two  questions  are  raised  by  the 
plaintiff  upon  this  record:  1.  That  l^e  court  erred  in  rejecting 
certain  declarations  of  the  deceased,  made  after  he  received 
the  injury  for  which  the  action  is  brought,  and  while  he  was 
under  a  sense  of  impending  dissolution;  and  2.  That  the 
court  erred  in  permitting  the  defendants  to  prove  gross  neg- 
ligence in  the  deceased  which  materially  contributed  to  the 
injury.  The  superior  court  was  most  clearly  correct  upon 
both  of  these  questions. 

Dying  declarations  are  only  admissible  in  criminal  cases, 
where  the  death  of  the  deceased  is  the  subject  of  the  charge, 
and  the  circumstances  of  the  death  the  subject-matter  of  the 
declaration.  There  are  very  few  cases  anywhere  in  which 
this  rule  has  been  departed  from,  and  we  have  always  acted 
upon  the  wellngettled  law  of  England  on  the  subject:  King 
V.  Meady  2  Bam.  &  C.  605;  WUson  v.  Boerem,  16  Johns.  286; 
Rex  V.  Uoydy  4  Car.  &  P.  233. 

In  regard  to  proof  that  the  negligence  of  the  deceased  con- 
tributed to  produce  his  injury,  the  case  is  not  distinguishable 
in  principle  from  that  of  Havens  v.  Hartford  and  New  Haven 
R.  R.  Co.,  28  Conn.  69,  in  which  this  subject  underwent  a  very 
thorough  examination.  That  case  was  like  this,  a  hearing  in 
damages  after  the  defendants'  demurrer  had  been  overruled, 
and  proof  was  introduced  to  show  that  the  wrongful  acts  of 
the  plaintiff  himself  contributed  to  his  ii\jury. 

We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 

Dnaa  DsaLABAXioHB,  whin  AjaaaBOLEt  See  CkmnmomweaWk  v.  Ooopetf  81 
Am.  Deo.  702,  note  764,  where  other  oMee  aie  ooUeotedL    Dying  deo1«ratione 
«•  not  per  se  aHmiMihto  in  civil  CMee:  BtmjiM  t.  BrlU,  02  Id.  190,  note 
M^  whare  other  caees  ue  ooUected. 
Am.  1)10.  Vol.  LXXXVn— 12 
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OoyntiBPTCTtT  NBOUOKzrcB  SuFTiczKrr  TO  pRMmart  Biooysbt:  Seo  Todd 
t.  Old  CohnyetcR,  R.  Co,,  83  Am.  Dec  679,  note  681;  Hdi'v.  OlcmMmgi  ffi 
Id.  637»  note  540,  where  other  cases  are  collected.  The  defendant  may,  on  a 
bearing  in  damages,  show  want  of  ordinary  care  on  the  part  of  the  deceased, 
and  the  exercise  of  dne  care  on  its  own  part,  to  redooe  the  damages  to  the 
lowest  point  fixed  by  the  statute:  Carf  v.  Da^,  36  Coon.  167»  dting  the  prm- 
eipaloase. 


Cobb  v.  Charter. 

182  CoRmcncuT,  858.] 

Patmeht  of  Hovxt  is  Compxtlsort  wHxzr  Madb  thbouob  KioiasiTr  to 
obtain  possession  of  goods  illegally  withheld,  where  the  detention  Is 
fraught  with  great  immediate  hardship  or  irreparable  injury,  and  the 
money  paid  may  be  reoorered  back  ii|  an  action  of  aamimpnL 

Whxbx  Person  Dbtains  Another's  Chest  or  Tools  and  Implxbcbnts  or 
Trader  necessary  for  upholding  life,  until  they  are  redeemed  by  the  pay- 
ment of  money  to  which  he  had  no  shadow  of  right,  the  money  so  paid 
may  be  recovered  back  without  making  any  demand  therefor. 

Where  Person  havino  Possession  or  Another's  Chest  or  Tools  Re- 
fuses TO  Deliver  Theh  to  the  owner  on  demand,  except  upon  hia  pay- 
ing, without  any  obligation,  the  debt  of  another  person,  and  the  owner 
thereupon  leaves  money  with  a  third  person  to  be  paid  when  the  chest 
should  be  sent  to  the  owner,  which  money  is  accordingly  paid  by  such 
third  person  after  the  goods  are  so,  sent,  there  is  a  sufficient  demand  for 
the  chest  to  maintain  an  action  for  the  reoovery  back  of  the  money  so 
paid. 

Where  Fotsf  Count  or  Declaration  ior  Rbooyirt  back  or  Money 
Illbgallt  Extorted  is  Sufficient,  and  a  second  count,  inartificially 
drawn  and  containing  superfluous  averments,  but  fully  stating  the  cir- 
cumstances out  of  which  the  law  implies  a  promise  by  the  defendant  to 
pay  the  plaintiff's  demand,  is  added,  the  defect  in  form  is  not  sufficient 
to  invalidate  the  declaration. 

Oenbral  assumprit  for  money  had  and  received,  with  a 
second  count  alleging  that  a  chest  of  tools  belonging  to  the 
plaintiff  was  wrongfully  detained  by  the  defendant,  though 
demanded  by  the  plaintiff,  and  that  the  defendant  refused  to 
deliver  it  up  until  the  plaintiff  should  pay  him  twenty-five 
dollars;  that  plaintiff  sustained  great  damage  by  reason  of 
the  detention;  and  that  he  afterwards  paid  the  twenty-five 
dollars  to  recover  the  chest; — all  to  his  damage  in  the  sum  of 
fifty  dollars.  On  the  trial  in  the  superior  court,  to  which  the 
action  was  appealed  from  the  justices'  court,  it  appeared  that 
the  claim  for  which  the  defendant  demanded  payment  before 
he  would  deliver  up  the  chest  was  a  bill  which  he  held  against 
the  plaintiff's  son.  The  jury  found  for  the  plaintiff,  and  the 
defendant  moved  for  a  new  trial.  The  other  facts  appear 
firom  the  opinion  of  the  court. 
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Doolittlej  in  support  of  the  motion. 
C  Ives  and  Woody  contra. 

By  C!oart,  McCurdy,  J.  In  this  case  the  honesty  of  the 
plaintiff's  claim  and  the  juatice  of  the  verdict  are  undenied. 
His  tools  and  implements  of  trade  necessary  for  upholding  life 
were  detained  from  him  by  the  defendant  until  they  were  re- 
deemed by  the  payment  of  money  to  which  the  defendant  had 
no  shadow  of  ri^^t  The  defense  is  strictly  technical  through- 
oai 

The  first  and  principal  ground  is,  that  the  payment  was  vol- 
untary. It  is  undoubtedly  a  general  rule  that  money  paid 
voluntarily,  without  fraud  and  with  a  friU  knowledge  of  all 
the  fiiots,  cannot  be  recovered  back  by  the  party  who  has  so 
paid  it.  He  is  bound  to  resist  an  unjust  demand  in  the  first 
faistance.  To  pay  when  he  could  successfully  defend  against 
it,  and  then  sue  for  the  money,  is  a  species  of  frivolity,  involv- 
ing also  a  circuity  of  action,  which  the  law  does  not  encourage. 
The  rule  is  founded  on  the  presumption  that  defending  in  such 
a  suit  would  afibrd  adequate  redress.  There  are  many  ex- 
ceptions to  it,  or  rather  many  instances  in  which  the  pa}rments, 
having  been  made  under  the  pressure  of  an  enforced  emer- 
gency, are  not  considered  voluntary,  but  compulsory  in  law. 
Among  the  more  common  of  these  cases  are  illegal  exactions 
of  tolls,  fees  of  ofBce,  taxes,  revenue  duties,  etc.,  under  an  al- 
leged authority  of  law.  An  early  case  of  this  kind  occurs  in 
oar  own  reports,  Carey  v.  Ptenticej  1  Root,  91,  where  the  plain- 
tiff's vessel  was  detained  by  the  defendant,  commander  of  the 
fixrt  at  New  London,  because  the  plaintiff  bad  not  given  bond 
according  to  law,  and  the  plaintiff  paid  him  $145  to  let  him 
go  to  sea  without  giving  bond.  The  money  was  recovered 
back.  In  other  cases,  where  the  money  is  not  extorted  in  this 
manner,  it  is  not  always  easy  to  distinguish  between  voluntary 
and  compulsory  payments,  and  the  decisions  are  apparently 
conflicting.  But  it  is  safe  to  say  that  wherever  money  is  paid 
through  a  necessity  to  obtain  possession  of  goods  illegally 
withheld,  and  where  the  detention  is  fraught  with  great  im- 
mediate hardship  or  irreparable  injury,  the  payment  is  held 
to  be  compulsory.  It  is  said  in  1  Swift's  Digest,  407,  that  ^^a 
payment  made  to  procure  the  possession  of  goods  which  an- 
other unjustly  detains,  or  to  prevent  goods  which  have  been 
distrained  from  being  sold,  is  not  voluntary":  Shaw  y.Wood- 
took,  7  Bam.  &  C.  73;  HUU  v.  Streety  5  Bing.  37.    In  the  first 
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▼olame  of  Espinasse's  Nisi  Prios,  pages  14  and  192,  oisumprit 
is  said  to  lie  generally  ^'to  recover  back  money  obtained  firom 
any  one  by  extortion,  imposition,  oppression,  or  taking  an  un- 
due advantage  of  the  party's  situation":  Moses  v.  M<icferian^ 
2  Burr.  1012.  In  Oates  v.  Hudson^  5  Eng.  L.  &  Eq.  469,  the 
plaintiff  paid  money  to  an  attorney  to  obtain  his  title  deeds, 
saying  at  the  time  to  the  defendant,  ^^you  shall  hear  of  this 
again,"  and  the  action  of  assumpsit  was  sustained:  See  also 
Cartunight  v.  Rowleyj  2  Esp.  723.  In  Astley  v.  Reynolds,  2 
Strange,  915,  money  unjustly  exacted  to  obtain  plate  which 
had  been  pawned  was  allowed  to  be  recovered  back.  In  Max- 
well V.  Oriswddf  10  How.  242,  the  principle  is  laid  down  that 
^^in  order  to  constitute  an  involuntary  payment  so  that  the 
money  may  be  recovered  back,  it  need  not  be  made  under  ac- 
tual violence  or  physical  duress;  it  is  enough  that  the  party 
pays  reluctantly  in  consequence  of  an  illegal  demand,  and 
without  being  able  to  regain  possession  of  his  property  except 
by  submitting  to  the  payment."  Among  other  authorities  on 
this  subject  are  Sasportas  v.  JenningSy  1  Bay,  470;  CoUins  v. 
Wesiburyj  2  Id.  211  [1  Am.  Dec.  643];  Alston  v.  Durant,  2 
Strob.  267  [19  Am.  Dec.  696];  Chase  v.  Dwinal,  7  Me.  134 
[20  Am.  Dec.  352];  Fleetwood  v.  City  of  New  York,  2  Sand. 
475;  Harmony  v.  BingJiam,  12  N.  Y.  99  [62  Am.  Dec.  142]; 
Shaw  Y.Woodcoek,  9  Dowl.  &  R.  889;  S.  C,  7  Bam.  &  C.  73; 
BaUs  V.  New  York  Ins.  Co.,  3  Johns.  Cas.  238. 

The  circumstances  of  the  present  case  furnish  a  striking 
illustration  of  the  necessity  of  the  principle  which  we  sustain. 
The  plaintiff  was  a  mechanic.  His  chest  of  tools,  which  are 
held  by  statute  sacred  even  from  the  touch  of  a  creditor,  were 
seised  by  the  defendant.  He  refused  to  deliver  them  to  the 
owner  on  demand  except  upon  his  paying,  without  the  slightest 
obligation,  the  debt  of  another  person.  The  plaintiff  was  thus 
deprived  of  the  means  of  his  support.  Thereupon  he  left  the 
money  with  Stratton,  to  be  paid  to  the  defendant  when  the 
chest  should  be  sent.  Stratton  so  informed  the  defendant, 
who  at  once  sent  the  chest  and  then  received  the  money. 

In  view  of  such  extortion,  oppression,  and  taking  an  undue 
advantage  of  the  plaintiff's  situation,  it  seems  somewhat  bold 
in  the  defendant  to  come  into  a  court  of  justice  and  assert 
that  the  payment  was  voluntary. 

A  question  is  raised  as  to  the  sufficiency  of  the  demand.  It 
is  difficult  to  see  what  further  was  necessary  beyond  what  was 
done.    The  demand  for  the  chest  was  both  general  and  spedal 
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In  relation  to  the  money  illegally  extorted,  it  stands  upon  the 
same  ground  as  tliongh  it  had  been  taken  from  the  plaintiff's 
pocket. 

There  remains  another  technical  question,  growing  out  of 
the  form  of  the  declaration.  The  motion  in  arrest  and  motion 
in  error  turn  upon  the  same  point,  a  supposed  misjoinder  of 
the  counts. 

The  first  count  is  the  general  one,  and  is  undoubtedly  proper 
and  sufficient.  The  second  count  contains  a  particular  rela* 
tion  of  the  facts  upon  which  the  plaintiff  seeks  to  recover.  It 
18  inartificially  drawn  and  contains  superfluous  averments,  but 
snbstantially  it  is  a  full  statement  of  the  circumstances  out  of 
which  the  law  implies  a  promise  of  the  defendant  to  pay  tiui 
plaintiff's  demand,  for  the  recovery  of  which^  as  we  have 
seen,  assumpsit  is  the  appropriate  action.  The  elements  of  the 
plaintiff's  right  are  well  set  out,  and  the  defect  is  one  of  form. 
The  result  of  the  trial  is  confessedly  just.  The  defendant  has 
experienced  no  injury  from  the  looseness  of  the  count,  and  we 
see  no  reason  to  disturb  the  verdict. 

In  this  opinion  the  other  judges  concurred. 


Assumpsit  iob  Movet  Had  and  RaoKiyBD  Lns  wlieii«T«r  tiM  deftodiAt 
liM  money  to  wbioh  the  plaintiff  is,  in  equity  and  good  ooneeienee,  entitled: 
Lawmm'sA^r  t.  Xoteeon,  SO  Am.  Deo.  702,  note  706,  where  other  caaee  are  ool* 
looted;  Bailey  r.  Oo^^  32  Conn.  648;  8.  C,  post,  p.  193;  Poti  t.  Clark,  36 
Id.  341,  both  dting  the  principal  case.  Also  to  reoorer  baok  mon^y  paid 
to  procore  a  release  d  property  which  the  defendant  iUegrily  detained  i  Oanm 
T.  MtUkafard,  106  Bfaas.  12,  citing  the  principal  eaae. 


ElDDLB   V.    StBVBNS. 

[t2  COIlWCnoilT,  S78.I 

CQunraoixooT,  LnxxBanonT  or  Blank  ov  nimB  KsoonABU  oa  Hon* 
NBOOfiABLS  KoTB  BT  Onb  NOT  Pabtt  TO  It  impUci  »  mmnty  that 
the  note  when  dne  will,  by  the  nse  of  dne  diligenoe,  be  eoUeotible.  Bat 
snoh  an  indoraement  is  only  prima/aeie  eridenoe  of  what  the  oootraot 
was  between  sneh  an  indorser  and  the  holder  of  the  note,  and  will  yield 
to  proof  d  the  real  character  of  the  contract.  Notes  so  indorsed  hare 
none  of  the  sanctity  of  ordinary  negotiable  paper,  and  any  one  taking 
them  is  pnt  npon  inqniry  as  to  the  real  natore  of  the  oootract. 

Blank  Kotb  is  Indobskd  bt  Onb  Who  Supposed  tbat  his 
Namb  would  bb  Insbbtbd  as  Patbb,  npon  an  understanding  with  the 
naker  that  it  should  be  used  for  a  particolar  purpose,  and  the  maker, 
without  the  indotssr's  knowledge,  fills  it  np  by  inserting  the  name  of 
as  pajes^  who  tbwenpon  takes  the  note»  without  anj 
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knowladlge  of  the  fbcte,  for  a  viliiable  oonridMrntion,  bnl  for  AdiflereoA 
pniposo  from  that  intended  by  the  indoraer,  sadi  piqree  oannot  rooofvr 
thereon  against  the  indorser. 

Assumpsit.    On  the  tarial,  the  plaintiff  offered  in  evidence 
ihe  following  note: — 
''$218.58.  New  York,  Jtme  19, 1861. 

'^Three  months  after  date,  I  promise  to  pay  to  the  order  of 
E.  Riddle,  two  hmidred  and  eighteen  and  A  dollars,  at  my 
office.    Value  received.  Wm.  L.  McDonald.'' 

Indorsed  as  follows:  — 
"H.  Stevens  A  Co., 
"Edward  Riddle." 

Harry  Stevens,  one  of  the  defendants,  testified  that  he  wrote 
their  partnership  name  by  way  of  indorsement  in  blank  upon 
the  note  at  the  same  time  that  he  in  the  same  manner  in- 
dorsed sundry  other  notes  payable  to  their  own  order,  which 
had  been  discounted  and  were  held  for  collection  by  the  Elm 
City  Bank  in  New  Haven,  and  that  he  supposed  that  this 
note  was  one  of  that  class,  and  that  he  had  no  knowledge 
personally  of  the  plaintiff,  or  that  this  note  belonged  to  him, 
or  that  it  was  to  be  filled  up  payable  to  his  order,  nor  did  he 
know  that  this  was  done  until  they  received  from  the  plaintiff 
a  letter  informing  them  of  the  dishonor  of  the  note;  that 
neither  he  nor  his  firm  intended  to  indorse  a  note  to  or  for 
the  benefit  of  the  plaintiff,  and  that  it  was  done  by  accident 
and  mistake  and  without  consideration.  The  jury  returned 
a  verdict  for  the  defendants,  and  the  plaintiff  moved  for  a 
new  trial  for  error  in  the  charge  of  the  court  The  other  &ct8 
are  stated  in  the  opinion. 

W.  Cothren^  in  support  of  the  moticm. 
Kellogg  J  c(mtra. 

By  Court,  Dutton,  J.  This  case  has  been  presented  to  us  as 
if  the  main  question  on  the  record  was,  whether  a  blank  nego- 
tiable note  which  has  been  indorsed  in  blank  by  a  person  for  one 
purpose  can  be  filled  up  by  the  maker  without  ihe  consent  of 
the  indorser,  by  inserting  the  name  of  another  person  as  payee, 
to  whose  Older  it  is  made  payable,  and  passed  off  to  such 
payee  for  another  purpose,  so  as  to  make  the  indorser  liable  to 
such  payee.  An  examination  of  the  record  will  show  that  no 
such  question  is  fairly  presented.  But  assuniing  that  it  is, 
a  majority  of  the  court  are  inclined  to  the  opinion  that  the 
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payee  under  sach  drcumBtances,  although  ignorant  of  the 
purpose  for  which  the  indorsement  was  made,  could  not  re- 
cover against  the  indorser.  It  is  unnecessary  to  inquire  what 
would  be  the  legal  effect  elsewhere  of  the  indorsement  of  a 
negotiable  note  already  filled  up  by  one  who  is  not  a  party  to 
it.  In  this  state,  after  numerous  decisions,  some  of  which 
cannot  be  easily  reconciled  with  others,  it  is  settled  law  that 
an  indorsement  by  one  who  is  not  a  party  to  it,  either  of  a 
negotiable  or  non-negotiable  note,  implies  a  warranty  that  the 
note  when  due  will,  by  the  use  of  due  diligence,  be  collectible: 
Laflin  v.  Pomeroy,  11  Conn.  440;  CoBile  v.  Candee,  16  Id.  223. 

It  is  equally  well  settled  that  such  an  indorsement  is  only 
prima  facie  evidence  of  what  the  contract  was  between  such 
an  indorser  and  the  holder  of  the  note.  It  would  yield  to 
proof  of  what  the  real  contract  was,  if  it  was  of  a  different 
character.  Proof  is  admissible  even  to  show  that  the  indorse- 
ment imposed  no  legal  liability,  but  was  put  on  merely  for 
purposes  of  collection.  So  it  is  admissible  to  show  that  it  was 
a  guaranty,  or  that  it  imposed  any  other  liability.  An  exam- 
ination of  the  cases  will  also  prove  that  the  rule  in  this  state 
is  no  part  of  the  law  merchant.  Paper  so  indorsed  has  none 
of  the  sanctity  that  is  attached  to  negotiable  p^)er  as  such. 
The  indorsement  is  of  the  nature  of  a  power  of  attorney,  au- 
thorizing the  holder  of  the  paper,  if  there  is  no  agreement  to 
limit  his  authority,  to  write  over  the  name  the  agreement 
which  the  law  holds  such  an  indorsement  to  imply.  Some  of 
our  judges  have  lamented  the  flexibiUty  of  the  rule,  and  have 
regretted  that  the  meaning  of  such  an  indorsement  was  not 
absolutely  fixed.  This  only  shows  that  the  rule  is  too  .well 
established  to  be  shaken. 

We  are  are  now  prepared  to  see  what  authority  is  given  by 
the  indorsement  of  a  blank  negotiable  note.  That  it  would 
not  give  the  holder  any  actual  authority  to  make  use  of  it 
contrary  to  the  intention  of  the  indorser  is  plain.  But  it  is 
insisted  that  a  stranger  has  a  right  to  take  it  for  granted  that 
the  indorsement  was  made  after  the  note  was  filled  up;  and 
that  there  is  nothing  to  put  him  on  his  guard  or  to  lead  him 
to  inquire  for  what  purpose  the  indorsement  was  made. 

There  can  be  no  doubt  that  a  blank  signature  on  a  piece  of 
paper  authorizes  the  holder  of  it  to  write  certain  contracts  over 
it  In  Montague  v.  PerHns,  22  Eng.  L.  &  Eq.  516,  the  court 
held  that  the  signer  of  a  blank  note  which  was  stamped  would 
be  eooddered  as  authorizing  the  holder  to  fill  up  the  note  with 
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any  amount  and  for  any  time  which  the  stamp  would  author- 
ise. This  shows  at  once  the  implied  authority  and  the  limita- 
tion. It  could  not  be  contended  that  a  mere  signature  of  a 
name  on  the  back  of  a  blank  note  would  authorize  the  holder 
to  write  over  it  a  warranty  of  a  horse  or  a  receipt  in  full  of  all 
demands.  The  authority  depends  in  a  great  measure  upon  what 
use  it  is  customary  to  make  of  such  signatures.  In  Mahaiwe 
Bank  v.  DouglasSy  31  Conn.  170,  the  defendant  indorsed  a  blank 
bill  of  exchange,  from  which  the  holder,  who  had  previously 
signed  it  as  drawer,  erased  most  of  the  formal  part,  and  then 
wrote  over  his  own  name  a  negotiable  note  payable  to  the  de- 
fendant's order,  and  got  it  discounted  as  an  indorsed  nego- 
tiable note  at  the  Mahaiwe  Bank,  which  was  the  plaintiff  in 
tlie  case,  and  this  court  held  that  the  bank  was  bound  at  its 
own  risk  to  scrutinize  it,  and  to  ascertain  whether  the  defend- 
ant authorized  such  a  change.  There  was  enough,  it  was  de- 
cided, to  put  the  bank  on  its  guard,  and  if  it  trusted  to  the 
representations  of  the  holder  it  was  at  its  own  risk. 

When  a  negotiable  note  with  the  blank  indorsemertt  of  a 
person  who  is  not  a  party  to  it  is  presented  to  a  man  to  ad- 
vance money  upon,  or  receive  for  other  purposes,  he  will  dis- 
cover at  once  that  the  indorsement  is  an  unusual  one,  and  not 
in  the  ordinary  course  of  business.  The  obligation  of  the  in- 
dorser  which  he  is  called  upon  to  take  as  security  is  of  a  pecu- 
liar character.  The  inquiry  would  at  once  suggest  itself.  Why 
was  such  an  indorsement  made  upon  such  a  note?  It  is  ap- 
parently incompatible  with  the  nature  of  such  an  instrument. 
For  this  reason  the  courts  in  the  state  of  New  York  will  not 
admit  that  there  can  be  but  one  kind  of  indorsement  of  nego- 
tiable paper.  Mr.  Abbott,  in  his  New  York  Digest  (vol.  1,  p. 
440,  note),  after  a  thorough  examination  of  the  numerous  de- 
cisions which  had  been  made  in  that  state,  comes  to  the  con- 
clusion that  the  rule  in  that  state  is  that  an  indorsement  of  a 
negotiable  note  by  one  who  is  not  a  party  to  it  implies  a  contract 
as  indorser  only,  and  that  he  could  be  sued  only  as  indorser. 
We  have  seen  that  a  different  rule  prevails  here,  but  it  shows 
how  incongruous  any  other  indorsement  than  one  by  a  party  to 
a  negotiable  note  seems  to  an  observer  in  a  state  where  com- 
mercial paper  prevails.  Such  an  indorsement  is  calculated 
to  create  embarrassment,  and  to  render  paper  less  available  as 
negotiable  paper. 

For  these  reasons  a  majority  of  the  court  are  inclined  to 
think  that  such  an  indorsement  would  be  8u£Scient  to  put  the 
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payee  or  person  to  whom  it  is  offered  on  his  gaard,  and  require 
of  him,  before  he  relies  upon  it,  to  make  inquiry. 

Where  an  instrument  is  thus  diverted  from  its  lawful  pur- 
pose, one  of  two  parties  must  suffer  loss.  The  question  is,  On 
whom  should  the  loss  properly  Call?  The  indorser  would  have 
no  reason  for  believing  that  the  note  would  be  filled  out  in 
any  other  way  than  the  usual  one  of  inserting  his  name  as 
payee.  He  would  not,  therefore,  be  chargeable  with  a  want  of 
due  care.  The  person  who  should  take  such  a  note,  relying  on 
such  an  indorsement,  would  be  chargeable  with  some  degree 
of  negligence.  There  would  be  enough  to  excite  his  suspicion 
that  all  was  not  right,  and  lead  him  to  make  inquiry.  We 
are  inclined,  therefore,  to  think  that  between  him  and  the  in* 
dorser  the  loss  should  (all  upon  him. 

But,  as  we  have  already  intimated,  we  do  not  find  this  ques- 
tion on  the  record.  The  declaration  contains  two  counts,  one 
on  the  indorsement  of  a  negotiable  note  in  the  usual  way,  the 
other  on  the  indorsement  by  the  defendants  of  a  note  payable 
to  the  order  of  the  plaintiff.  The  only  note  offered  in  evidence 
was  one  payable  to  the  order  of  the  plaintiff,  indorsed  by  the 
defendants.  It  was  admitted  that  the  note  when  indorsed  by 
the  defendants  was  a  blank  one,  and  that  it  was  afterwards 
filled  up  by  the  maker,  and  made  payable  to  the  order  of  the 
plaintiff,  and  not  of  the  defendants.  The  motion  shows  that 
the  only  claim  which  the  plaintiff  made,  on  which  any  ques- 
tion arises,  was,  'Hhat  the  court  should  instruct  the  jury  that 
the  legal  effect  of  the  defendants'  writing  their  partnership 
name  in  blank  on  the  back  of  the  note,  notwithstanding  there 
was  no  special  contract  between  the  parties,  was  that  of  a  guar- 
anty to  the  plaintiff  of  the  payment  of  the  note,  and  not  that  of 
a  collateral  undertaking  as  indorsers."  The  judge  in  .his  charge 
did  not  sustain  this  proposition.  We  have  already  seen  that 
by  the  law  of  this  state  he  could  not.  A  guaranty  imports  a 
promise  that  the  note  shall  be  paid  at  all  events.  Assuming 
that  the  fact  that  the  note  was  in  blank  when  indorsed  by  the 
defendants  made  no  difference  as  to  their  liability,  the  claim 
which  was  made  by  the  plaintiff  was  one  which  could  not 
have  been  allowed.  The  refusal,  therefore,  of  the  judge  to 
charge  ad  claimed  by  the  plaintiff  was  not  a  ground  for  a 
new  triaL  As  the  plaintiff  did  not  ask  the  court  to  leave  this 
part  of  the  case  to  the  jury  on  any  other  principle  of  law,  he 
cannot  complain  now  that  it  was  not  done. 

The  remark!  of  the  judge  with  reference  to  the  questios 
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irhether  fbe  iodonement  was  intentioDal  or  not  applj  0DI7  to 
the  first  ooont.  But  the  admitted  facts  in  the  ease  show  that 
there  ooold  be  no  recovery  on  that  connt.  The  defendants 
evidently  could  not  be  charged  as  ordinary  indorsers.  The 
evidence  introduced  by  the  plaintiff  himself  showed  also  that 
no  legal  notice  was  given.  It  is  nnnecessary,  therefore,  to  in- 
quire whether  these  remarks  were  correct  or  not,  as  the  plain- 
tiff could  not  have  been  injured  by  them. 
A  new  trial  is  not  advised. 

In  this  opinion  Hinhan,  C.  J.,  and  Pabk,  J.,  concurred. 

BuTLBB  and  McCuBnT,  JJ.,  delivered  dissenting  opinions. 

In  Comijurjuuiv  Blavk  IinxntanfEiiT  ov  Non-nxootxablb  Nots  iMnm 
Wa&babtt  that  Um  maker  is  aUo  to  pay  it,  and  that  it  is  cdlleotible  by  due 
diligenoe:  Prenfin  t.  Damelton,  13  Am.  Deo.  52,  note  55,  where  this  sabjeol 
Is  oonsidered.  Indorsement  of  note  in  blank  is  by  the  lav  of  Gonneotioiil 
notioe  that  the  indorser  is  not  prima  /ade  an  indOTser  for  value  or  in  the 
regular  ooarse  ol  oommeroial  business:  ^ima  NatkmcU  Bank  r.  Charier  Oak 
L.  L  Co.,  50  Oonn.  187,  citing  the  principal  case. 

iKDOBsmxNT  BT  Onb  MOT  HoLDKR  OE  Patxb:  See  HaU  T.  i^€iPOom^  42 
Am.  Dec  82,  note  86,  where  this  sabject  is  discussed;  Moort  r.  Cro9»t  76  U. 
326,  note  330,  where  others  cases  are  collected. 

Emcr  ov  Imdoksdio  Nok-ztbootiabls  Kon  nc  Iowa:  See  HaUr,  Moa^ 
Aon,  71  Am.  Dea  404,  note 405;  Peckr.  Frink,  74 Id.  384^  note 386. 

SxGHnfo'oB  Indqbsdto  Blahk  Notb,  EnracT  oi:  See  HoOaad  r.  Haklk 
71  Am.  Dea  363^  note  360. 

Tkb  noHOirAii  casb  is  nisi'ummsHiD  in  CheathMd  r.  Ifaftofl,  40  < 
835. 


BuBBOws  V.  Gallup. 

182  GOMMBCnCUT,  498.] 

Owhbb  01  Land  Wlu>  has  bebn  Di8P068B88bd  must  AasiBr  nn  CiiAxii 
thereto  by  performing  some  act  that  will  reinstate  him  in  possession  be- 
fore he  oan  regain  what  he  has  lost.  A  mere  casual  entry,  or  an  entry 
by  stealth  under  droumstanoes  that  ^  to  show  that  he  daims  no  right 
to  enter,  or  an  entry  for  other  purposes  than  those  connected  with  a  right 
to  enter,  will  not  be  sufficient  to  break  the  continuity  of  exclusive  pos- 
sesnon  in  the  disseisor.  It  is  therefore  error  for  the  court  to  charge  that 
a  person  claiming  a  prescriptive  right  to  a  publio  landing  "must  have 
ezduded  the  public,  and  every  member  of  it**;  an  exclusion  from  the  pos- 
session is  all  that  is  required. 

VIThbbb  Highway  is  Laid  out  to  Kavioablb  Watbb  and  thbbb  Tbbmi- 
NATBS,  the  terminus  may  be  presumed  to  have  been  intended  for  a  publio 
Unilmg  as  an  incident  to  ^e  highway.  ■  But  this  presumpladn  does  not 
arise  in  the  case  of  a  highway  runmng  £rom  plaoe  to  place  along  the 
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abore  of  a  naTigaUa  ttremokt  and  in  hnmediatft  eontaet  with  it  for  a  oon- 
■idaraMe  diitancn.  Ilia  qiiestioa  in  mioh  oaao  depoiidi  oil  the  oiioii^ 
itanoM,  and  is  ona  of  fact  to  be  detenmned  by  the  jnzy. 

rBESPAss  for  entering  upon  a  wharf  on  Myatio  River, 
claimed  by  the  plaintiff  ae  his  private  property.  Plea,  the 
general  issue,  with  notice  that  proof  would  be  offered  that  the 
loctu  was  a  public  highway  and  landing.  On  the  trial,  it  ap- 
peared that  the  wharf  was  erected  by  Enoch  Burrows,  the 
grandfather  of  the  plaintiff,  adjoining  the  traveled  path  of  an 
ancient  highway,  and  between  that  and  the  Mystic  River.  The 
acts  charged  were  admitted,  and  the  defense  was,  that  the 
wharf  was  built  on  a  public  landing-place  by  said  Burrows, 
recognising  the  rights  of  the  public  for  more  convenient  use  by 
the  public  and  himselfl  The  plaintiff  proved  a  continuous 
use  of  the  wharf  by  Burrows  and  his  descendants  to  the  time 
of  the  suiq[x>sed  trespass.  The  defendants  claimed  to  have 
proved  that  iir  was  originally  a  landing-place;  that  Enoch 
Burrows  admitted  it  to  be  such  when  he  built  tiie  wharf^  and 
said  that  he  built  the  wharf  for  the  accommodation  of  the 
public  as  well  as  himself,  and  that  it  had  always  been  used  as 
a  public  wharf  whenever  the  public  had  occasion  to  use  it 
The  plaintiff  denied  that  it  had  ever  been  a  public  landing- 
place,  and  claimed  to  have  proved  that  the  landing  was  below; 
that  he  had  title  to  the  land  where  the  wharf  was  built;  and 
even  if  originally  a  landing-place,  he  and  those  under  whom 
he  claimed  had,  by  an  exclusive  possession,  gained  a  titie  as 
against  the  public.  The  jury  found  for  the  defendants,  and 
the  plaintiff  moved  for  new  trial.  The  other  facts  are  stated 
in  the  opinion* 

Hovey  a/nd  Wait^  and  A.  F.  Park^  in  support  of  the  motion. 

Lippitt  and  Hahey^  contra. 

By  Court,  Pabe,  J. .  Complaint  is  made  of  the  charge  of  the 
court  to  the  jury  as  to  what  it  was  necessary  for  the  plaintiff, 
and  the  parties  under  whom  he  claims  titie,  to  have  done  in 
order  to  extinguish  the  ri^^t  of  the  public  to  the  locus  in  quo 
as  a  public  landing.  The  court  instructed  tiiem  ^^that  in  order 
to  destroy  the  public  right  they  must  have  Excluded  the  public 
and  every  member  of  it"  It  is  said  that  this  language  gave 
the  jury  to  understand  that  during  the  running  of  the  statute 
the  entry  upon  the  premises  of  any  member  of  the  public, 
without  permission  of  the  party  in  possession,  would  prevent 
Ibe  acquisition  of  a  prescriptive  right  in  the  plaintiff,  whether 
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the  entry  was  made  for  one  purpose  or  another,  and  whether 
by  BtealUi  or  otherwise.  On  the  other  hand,  it  is  said  that  the 
court,  in  a  subsequent  part  of  the  charge,  so  qualified  the 
language  complained  of  that  the  whole  is  rendered  unexcep-^ 
tionable. 

It  was  claimed  by  the  plaintiff,  and  the  court  adopted  the 
theory,  that  if  the  public  had  acquired  a  right  to  the  locua  for 
a  public  landing,  it  was  such  a  right  as  could  be  lost  by  pre- 
scription. If  this  be  true,  it  is  quite  evident  that  the  charge 
was  calculated  to  mislead  the  jury  in  determining  whether  it 
was  lost. 

The  first  part  of  the  charge  is  specific.  It  requires  the  ex- 
clusion of  every  member  of  the  public  from  the  premises.  The 
latter  part  is  more  general,  and  only  renders  it  necessary  that 
the  public  should  be  substantially  excluded.  The  first  part  is 
more  comprehensive  than  the  last  The  last  does  not  purport 
to  have  been  given  to  qualify  or  explain  the  first;  neither  can 
it  receive  that  construction.  They  are  independent  representa- 
tions of  the  law  concerning  the  same  subject-matter;  and  inas- 
much as  it  cannot  be  known  which  part  of  the  charge  was 
received  by  the  jury  as  the  law  of  the  case,  we  are  required  to 
consider  whether  either  part  gives  the  plaintiff  cause  to  com- 
plain. 

A  title  by  prescription  is  based  upon  a  grant  conclusively 
presumed  from  an  exclusive  adverse  possession  of  premises  for  a 
period  of  fifteen  consecutive  years.  The  owner  must  be  ousted, 
and  the  ouster  must  continue  uninterruptedly  for  the  pre- 
scribed period  of  time.  But  when  a  party  is  once  disposseraed 
it  is  not  every  entry  upon  the  premises  without  permission 
that  would  disturb  the  adverse  possession.  He  may  tread 
upon  his  own  soil  and  still  be  as  much  out  of  possession  of  it 
there  as  elsewhere.  He  must  assert  his  claim  to  the  land, 
perform  some  act  that  would  reinstate  him  in  possession,  be- 
fore he  can  regain  what  he  has  lost  It  is  evident,  therefore, 
that  an  entry  by  stealth,  under  circumstances  that  go  to  show 
that  the  party  claimed  no  right  to  enter,  or  an  entry  for  other 
purposes  than  those  connected  with  a  rij^t  to  enter,  would  not 
be  sufficient  to  break  the  continuity  of  exclusive  possession  in 
another. 

It  is  quite  probable  that  the  court  intended  to  be  understood 
by  the  language  used  in  the  first  part  of  the  charge,  that  every 
member  of  the  public  must  be  excluded  from  the  possession 
of  the  premises;  but  in  common  parlance  the  language  would 
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be  onderBtood  differently.  It  would  be  taken  to  mean  a  phjBi- 
eal  excloeion, — an  exdosion  of  mere  casual  entries  upon  the 
land  snob  as  have  been  alluded  to;  and  it  may  be  that  the 
jury  found  for  the  defendants  solely  on  this  ground. 

But  the  defendants  claim  that  judgments  should  be  ren- 
dered in  their  fiftvory  however  the  jury  might  find  in  regard  to 
the  possession.  They  say  that  the  facts  of  the  case  show  that 
the  premises  in  question  form  a  part  of  a  public  highway  at 
its  junction  with  Mystic  River,  which  is  a  navigable  stream; 
and  they  claim  that  where  a  highway  upon  land  comes  in  con- 
tact with  navigable  water,  it  is  to  be  presumed  that  it  was  in- 
tended to  have  been  dedicated  to  the  uses  of  a  highway  and  a 
public  landing,  and  is  not  therefore  the  subject  of  prescription. 

Where  a  highway  is  laid  out  to  navigable  water,  and  there 
terminates,  there  could  be  but  little  reason  to  doubt  that  it 
was  designed  for  the  purpose  of  loading  and  unloading  freight 
and  landing  passengers  from  the  water;  and  it  would  thereby 
become  a  public  landing  as  an  incident  to  the  public  highway. 
But  suppose  a  highway,  in  running  from  place  to  place,  inci- 
dentally comes  in  contact  with  tide-water,  and  runs  along  the 
beach  for  a  considerable  distance  on  account  of  facility  in  its 
construction  or  other  cause,  would  the  whole  length  of  the 
highway  bordering  tide-water,  which  might  be  many  miles, 
ipso  facto  become  a  public  landing,  irrespective  of  its  need  or 
fitness  for  such  a  purpose,  so  that  the  owner  of  the  soil  could 
not  appropriate  any  part  of  the  shore  to  his  own  purposes,  al- 
though the  fact  was  apparent  that  the  public  would  not  be 
thereby  inconunoded?  If  the  law  is  so,  a  different  principle 
I^evails  along  the  line  of  contact  of  these  highways  from  that 
which  governs  each  when  separated. 

It  has  been  adjudged  in  many  cases  that  the  owner  of  the 
soil  may  do  such  acts  upon  his  own  land,  within  the  limits  of 
a  public  highway,  as  do  not  interfere  with  the  public  easement: 
BarOett  v.  Evarts,  8  Conn.  523;  Bumham  v.  HotchkisB^  14  Id. 
312;  Hopkim  v.  Crombiej  4  N.  H.  520.  And  there  is  abundant 
authority  that  the  owner  of  land  along  the  sea-shore  may  do  in 
like  manner  with  his  soil  covered  by  the  sea,  if  navigation  is 
not  thereby  incommoded:  Angell  on  Tide-waters,  159;  EaH 
Haven  v.  Hemingway^  7  Conn.  186;  Frink  v.  Lawrence^  20  Id. 
118;  Oroton  v.  HurUmri,  22  Id.  178.  The  principle  running 
through  these  cases,  and  many  more  that  might  be  cited,  is, 
that  what  remains,  after  giving  the  public  full  enjoyment  of 
their  rights,  belongs  to  the  owner  of  the  soil. 
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Ai|d  why  should  not  the  same  principle  govern  in  regard  to 
a  public  landing  arising  from  the  contact  of  these  highways? 
Can  any  good  reason  be  given  in  the  case  supposed,  why  the 
whole  length  of  the  contact  should  perpetually  remain  a  land- 
ing, where  the  supposition  is  that  a  small  part  of  it  is  capable 
of  furnishing,  and  in  fact  does  furnish,  all  the  conveniences 
for  the  full  enjoyment  of  the  public  rig^t?  Can  anything 
more  be  asked  for  such  a  right  than  full  enjoyment?  CT  so^  it 
must  be  to  gratify  the  caprice  of  some  erratic  navigator. 

It  certainly  would  be  a  novelty  in  judicial  proceedings  if  a 
prosecution  could  be  sustained  in  such  a  case  against  the  own«r 
of  the  soil  who  had  erected  a  wharf  for  his  own  purposes  at  a 
place  within  the  contact,  but  not  required  for  any  public  use. 
Upon  what  principle  the  court  could  declare  such  erection  a 
nuisance  it  is  not  easy  to  see. 

It  may  be  that  public  landings  prima  fade  exist  along  the  line 
of  contact  of  all  highways  with  tide-water,  as  incident  to  sudi 
highways,  as  all  water  where  the  tide  ebbs  and  flows  is  prima 
facie  navigable,  notwithstanding  its  unfitness  for  navigation  in 
fact.  But  such  general  principles  of  law  are  brought  within 
the  bounds  of  reason  when  undergoing  judicial  examination. 
Judge  Ellsworth,  in  giving  the  opinion  of  the  court  in  one  of 
the  cases  cited,  says:  ^'It  is  time  the  public  should  understand 
that  not  every  ditch  in  which  the  tide  ebbs  and  flows  throu^ 
the  extensive  salt  marshes  along  the  coast,  and  which  serves 
to  admit  and  drain  off  the  salt  water  from  the  marshes,  can  be 
considered  a  navigable  stream;  nor  i6  every  small  creek  in 
which  a  fishing-skiff  or  gunning-canoe  can  be  made  to  float 
deemed  navigable;  but  in  order  to  have  this  character  it  must 
be  navigable  for  some  general  purpose  useful  to  trade  or  busi- 
ness." And  so  it  might  be  said  in  relation  to  landings  of  the 
class  we  are  considering,  that  notwithstanding  their  prima 
fade  character  they  must  be  needed  for  public  use,  and  must 
be  restricted  in  extent  to  what  is  beneficial  to  the  public. 

The  cases  cited  fully  establish  the  doctrine  that  the  owner 
of  land  along  the  seanshore  may  erect  a  wharf  adjoining  his 
land,  and  enjoy  it  as  his  own,  taking  care  not  to  interfere  with 
navigation.  The  enjoyment  of  a  wharf  necessarily  requires  a 
way,  either  public  or  private,  connected  therewith.  Suppose 
the  former  exists.  Now,  if  the  wharf  no  more  interferes  with 
the  rights  of  the  public  in  relation  to  a  landing  than  it  doei 
in  regard  to  navigation,  the  case  clearly  comes  within  the 
principle  of  those  cases,  and  the  party  may  enjoy  his  wharf 
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The  application  of  these  principles  to  the  case  in  hand  la 
readily  seen  and  easily  made.  Although  a  public  landing  at 
the  locus  in  quo  may  have  existed  prima  facie  at  the  time  the 
plaintiff's  ancestor  erected  the  wharf,  still,  whether  it  was 
needed  for  the  purpose,  so  that  the  wharf  could  not  become 
the  property  of  the  plaintiff,  would  depend  upon  circumstances, 
and  is  a  question  of  fact  to  be  determined  by  the  jury.  The 
motion  does  not  state  the  fSEtcts  necessary  to  enable  us  to  de- 
cide this  question  and  to  judge  therefore  whether  substantia] 
justice  has  been  done  by  the  verdict 

It  was  stated,  however,  by  the  counsel  for  the  defendants, 
that  the  highway  was  laid  out  in  1698,  running  '^by  Mystic 
River  side.''  If  this  was  so,  it  would  seem  that  the  highway 
runs  along  the  bank  of  the  river  for  a  considerable  distance, 
and  only  incidentally  comes  in  contact  with  it;  for  the  high- 
way was  laid  out  at  a  time  when  it  may  fairly  be  inferred  that 
there  was  not  commerce  enough  on  this  stream  to  require  the 
laying  out  of  a  highway  for  its  enjoyment. 

We  cannot  say,  therefore,  that  substantial  justice  has  been 
done  in  the  case,  and  a  majority  of  the  court  are  of  the  opin- 
ion that  a  new  trial  ought  to  be  granted,  and  so  we  advise  the 
superior  court 

In  this  <^inion  Hinman,  G.  J.,  and  Dutton,  J.«  concurred. 

McCuBDY,  J.,  dissented. 

BuTLEB,  J.,  having  tried  the  case  in  the  court  below,  did 
not  sit. 


What  Ehtrt  bt  Owkkr  ov  Rialtt  Tebmciatis  Advxbsb 
See  Peabodyr.  ffeweU^SSAm.  Dm.  480,  note  497,  where  thii  nibjeot  is  oon- 
fidered  at  length. 
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rSS  COHlTBCnOlIT,  618.1 
PSBSOXIAL  PfiOPKBTT  18  TaKXM  ST  COLLldOB  Uf  SATDTAOnOH  01 

TT.T.aoAf.  Tax  and  eold,  and  the  avafla  paid  to  the  town,  the  owner  may 
reoorer  baok  the  mamy  in  an  action  ol  astttmptU  against  the  town. 


Assumpsit  to  recover  the  amount  of  a  tax  illegally  collected 
of  the  plaintiff.  The  court  below  rendered  judgment  for  the 
plaintiff,  and  the  defendants  moved  for  a  new  trial.  Tht 
other  £EictB  are  stated  in  the  opinion. 
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Hubbard  and  Andrews j  in  support  of  the  motior,, 
Hailj  contra. 

By  Court,  McCubdt,  J.  The  legal  principles  examined  at 
•omo  length  in  the  case  of  Cobb  v.  Charter ^  32  Conn.  858  [ante^ 
p.  178],  are  strictly  applicable  to  the  present  case. 

The  tax,  on  account  of  which  this  suit  is  brought,  is  ad* 
mitted  to  have  been  illegal.  In  satisfaction  of  it  the  plain- 
tiff's bank  stock  was  taken  by  the  collector  and  sold,  and  the 
avails  were  paid  to  the  town.  It  requires  no  argument  to 
prove  that  for  such  an  injury  there  should  be  some  redress; 
and  we  had  8Uiq[x>sed  it  to  be  an  elementary  principle  that 
indebitatus  auumpsit  was  the  established  remedy.  In  1 
Swift's  Digest,  405,  it  is  laid  down  that  ^^  where  a  person  pays 
taxes  that  are  illegally  imposed  upon  him,  whether  paid  by 
compulsory  process  or  not,  he  may  recover  back  the  money." 
The  case  ofAtwater  v.  Woodbridge,  6  Conn.  223  [16  Am.  Dec 
46],  is  precisely  of  this  character.  The  tax  was  illegal,  and 
was  collected  by  distress  of  the  plaintiff's  property.  The 
money  was  paid  over  to  the  town,  and  then  recovered  back  in 
the  action  of  oMumpsit.  In  Adams  v.  Litchfieldy  10  Id.  127,  it 
was  held  that  ^'  the  action  of  indebitatus  assumpsit  for  money 
had  and  received  is  the  appr(9>riate  remedy  for  money  col- 
lected under  an  illegal  assessment."  Chief  Justice  Daggett,  in 
giving  the  opinion,  says:  '^  It  was  made  a  question  wheUier 
this  action  of  assumpsit  was  the  proper  action  to  try  the  ques- 
tion of  the  legality  of  the  tax.  On  this  point  I  entertain  no 
doubt  The  cases  are  numerous  in  which  actions  oi  assumpsit 
are  sustained  ":  AmMbti/ry  Mfg.  Co.  v.  Amesburyy  17  Mass.  461; 
Sum/ner  v.  Dorchester ^  4  Pick.  861;  Preston  v.  BosUmj  12  Id.  7; 
Perry  v.  Dover,  12  Id.  206;  Torrey  v.  IfiHftury,  21  Id.  64;  Bos- 
ton and  Sandwich  Glass  Co.  v.  Boston,  4  Met.  181;  Joyner  v. 
Third  School  District,  3  Cush.  567. 

In  opposition  to  this  current  of  authorities  two  decisions  in 
this  state  are  relied  upon  by  the  defendants.  In  Sheldon  v. 
South  School  District,  24  Conn.  88,  it  was  indeed  decided  that 
the  money  collected  on  the  illegal  tax  could  not  be  recovered 
back.  But  in  that  case  it  was  the  plaintiff's  land  which  had 
been  levied  upon  and  sold,  or  rather  attempted  to  be  sold,  for 
the  payment 

The  title  did  not  pass,  and  the  money  received  from  the  sale 
of  course  did  not  belong  to  the  one  who  was  still  owner  of  the 
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estate.  Judge  WaitOi  giving  the  <q>inion,  ejq>res8l7  declares 
that  a89wnprit  can  be  sustained  to  recover  money  ^^paid  with- 
out sufficient  consideration  to  avoid  imprisonment,  or  the 
seizure  or  sale  of  goods."  He  makes  a  distinction  between 
the  case  then  on  trial  and  that  otAdam  v.  Litehfieldj  10  Conn. 
127,  upholding  the  decision  in  the  latter  ''  upon  the  familiar 
principle  that  the  owner  of  goods  which  have  been  taken  and 
sold  by  a  trespasser  might,  at  his  election,  waive  the  tort, 
and  treat  the  wrong-doer  in  making  the  sale  as  his  agent,  and 
the  money  received  by  him  as  received  for  the  use  of  the 
owner." 

Land  is  not  the  subject  of  duress,  and  the  principle  of 
waiving  a  tort  does  not  apply  to  a  case  of  disseisin.  An 
action  of  assumpsit  upon  the  ground  that  the  plaintiff  had 
been  wrongfully  driven  from  his  farm,  and  the  estate  had 
been  seized  and  sold  by  a  stranger,  would  certainly  be  a  nov- 
elty. 

In  Ooddard  v.  Seymour^  30  Conn.  394,  the  taxes  were  legally 
laid  and  assessed,  but  the  proceedings  to  collect  them  were 
irregular  and  invalid.  One  of  the  taxes  was  paid  without 
question,  and  the  other  was  collected  by  a  levy  upon  the 
plaintiff's  goods.  In  relation  to  the  first  tax  the  decision  in 
substance  was,  that  the  amount  of  it  being  a  debt  justly  due 
from  the  plaintiff  to  the  town,  which  he  was  bound  to,  pay 
without  waiting  to  be  called  upon,  and  which  he  had  paid 
voluntarily,  the  town  had  a  monJ  right  to  retain  it;  and  the 
action  of  assumpsit^  being  an  equitable  one,  would  not  lie  to 
recover  it  back. 

In  respect  to  the  other  tax  it  was  held  that,  as  the  proceed- 
ings connected  with  the  assessment  rendered  the  sale  abso- 
lutely void,  the  goods  still  belonged  to  the  plaintiff,  and  the 
money  did  not,  unless  he  waived  the  tort;  and  if  he  elected 
to  waive  the  tort  and  to  consider  the  collector  his  agent  in  re- 
ceiving the  money  and  pajring  it  over  to  the  town,  then  this 
tax  stood  upon  the  same  footing  as  the  other,  that  is,  it  was 
to  be  regarded  as  a  voluntary  payment  of  a  just  debt  In  the 
case  before  us  the  tax  was  illegaL 

We  perceive  nothing  in  these  decisions  inconsistent  with 
what  we  understand  to  be  the  setUed  law  in  this  state  and 
elsewhere. 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  ooncuried. 
AM.  DBG.  V<M..  Lxxxvn-is 
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MoNxr  Paid  tnrx>iR  CaMPULnoir,  What  n,  Ain>  WBKir  kai'  bb  Rboot- 
EMMD  BACKS  8oe  Brumogbn  v.  TUUngkoii,  79  Am.  Dee.  176,  note  184^  wImn 
eiher  ctiee  we  odlleetod;  see  alto  Cobb  ▼.  Charterr  amUt  p.  178^  and  note. 

IxxBOAL  Taz»  Rboovbbt  BACK  0F»  AFTBB  Patmbut:  See  Tojfbr  T.  . 
^  J7aalKl»  72  Am.  Deo.  72«^  note  725^  wheie  oUmt  otaee  Me  ooUoetod. 


Calkins  v.  City  of  Hartford. 

ISt  ComnMncuT,  87.] 

KtDNVOB  that  NuKBBR  of  PSBSOirs    PaSSBD    ALOITO    SiDBWALK  HiTKtWf 

Habm  iiadmiMJWfl,  in  an  action  to  recover  damages  lor  injnriea  received 
from  slipping  en  a  formation  of  ice  extending  entirely  across  the  side* 
walk,  to  show  that  the  ice  was  not  slippery  and  dangerous,  for  the  atten- 
tion of  all  who  passed  over  the  sidewalk  woold  necessarily  be  drawn  to 
the  ice,  and  their  experience  be  substantially  the  same. 

Action  to  recover  damages  for  injuries  received  from  a  fall 
upon  a  sidewalk  in  the  city  of  Hartford,  the  action  being 
founded  on  the  statute  concerning  highways  and  bridges.  The 
verdict  was  for  the  plaintiff,  and  the  defendant  moved  for  a 
new  trial.    The  opinion  states  the  case. 

T.  C.  Perkiiia  and  Strang^  for  the  motion. 

F.  Chamberlin  and  E.  HaUj  centra. 

By  Court,  Dutton,  J.  In  this  case  the  plainliff  offerea  evi- 
dence  tending  to  show  that  she  sustained  an  injury  by  slijh 
ping  on  a  formation  of  ice,  which  had  remained  about  four 
days  on  a  sidewalk  in  the  dty  of  Hartford,  extending  entirely 
across  the  walk  somewhat  diagonally,  from  one  and  a  half  to 
two  feet  wide  at  the  outer  edge  of  the  walk  and  some  three 
feet  wide  in  the  center,  about  four  and  a  half  inches  thick  in 
the  thickest  part  and  sloping  to  a  thin  edge,  and  that  it  was 
dangerous  to  cross. 

The  defendants  offered  evidence  tending  to  prove  that  there 
was  no  such  body  of  ice,  and  that  if  there  was,  it  did  not 
remain  so  long  and  was  not  dangerous. 

To  sustain  their  claims  the  defendants  offered  evidence  to 
show  that  a  number  of  persons,  during  the  whole  time  claimed, 
repeatedly  passed  along  and  over  the  sidewalk  in  question 
without  slipping  thereon,  or  experiencing  any  inconvenience 
whatever.  The  court  adniitted  this  evidence  to  prove  that 
there  was  no  such  body  of  ice,  and  that  if  there  was,  it  re- 
mained there  for  a  much  shorter  time  than  the  plaintifl 
claimed*  but  not  to  prove  that,  if  there,  it  was  not  dangerous. 
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We  think  the  court  erred  in  not  allowing  this  evidence  to 
go  to  the  jury  for  what  it  might  be  worth.  We  do  not  see  how 
this  evidence  could  consistently  be  admitted  as  tending  to 
show  that  there  was  no  ice,  and  not  as  tending  to  show  that 
the  ice,  if  there  was  any,  was  not  dangerous  by  the  use  of  or- 
dinary care. 

One  of  the  most  satisfactory  kinds  of  evidence  is  that  which 
is  founded  on  the  natural  relation  of  cause  and  effect  as  ascer- 
tained by  observation  and  experience.  The  plaintiff  founded 
her  claim  upon  the  result  of  the  common  experience  of  man- 
kind,  that  a  glade  of  ice  usually  causes  any  person  passing 
over  it  to  slip.  If  she  could  succeed  in  satisfying  a  jury  that 
there  was  a  formation  of  ice  of  the  description  claimed,  she 
would  make  out  a  prima  facie  case  that  the  sidewalk  was 
dangerous,  not  from  the  single  fact  that  she  slipped,  but  firom 
the  fact  established  by  the  common  experience  of  mankind, 
that  any  person  crossing  such  a  formation  in  its  primary  con-^ 
dition  would  be  liable  to  slip.  But  the  same  observation  and 
experience  teach  us  that  such  a  formation  may  in  a  few  days, 
by  the  effect  of  frequent  passing,  become  soiled  and  worn,  and 
by  the  action  of  the  sun  and  other  causes  become  rough  and 
cease  to  be  slippery,  and  consequently,  in  that  respect,  will 
cease  to  be  dangerous.  One  important  question  in  this  case 
was,  whether,  if  the  ice  was  there,  it  was  or  was  not  in  a  slip* 
pery  and  dangerous  condition. 

If  the  plaintiff  had  offered  evidence  to  show  that  a  number 
of  persons  had  actually  slipped  upon  it,  it  would  have  been 
strong  proof  that  it  was  in  a  slippery  and  dangerous  condi- 
tion. Men  always  act  on  such  evidence  in  deciding  whether 
they  will  risk  their  limbs  or  not  Why,  then,  should  not  proof 
that  a  number  of  persons  passed  over  it  and  did  not  slip  be 
admitted  as  tending  to  show  that  it  was  not  in  a  slippery  con- 
dition? 

We  have  been  asked  whether  the  fact  that  a  number  of  per- 
sons passed  in  safety  a  bridge  in  which  it  was  claimed  there 
was  a  dangerous  hole  would  be  admissible  to  prove  that  there 
was  no  such  hole,  or,  if  there  was,  that  it  was  not  dangerous. 
It  is  unnecessary  to  answer  that  question.  Many  persons 
might  cross  the  bridge  without  passing  over  the  hole.  If  the 
claim  was  that  a  plank  reaching  the  whole  width  of  the  bridge 
was  gone,  it  would  bear  a  stronger  resemblance  to  the  present 
case.  Here,  all  who  passed  over  that  sidewalk  must  have 
either  stepped  upon  the  ice  or  have  taken  an  unusual  stride 


Digitized  by 


Google 


196  Calkins  v.  City  of  ELlbtfobd.  [Conn. 

to  Btep  over  it^  Their  attentioa  woold  neoeesarily  have  been 
drawn  to  it 

We  think  the  rqection  of.  this  teetimony  woold  be,  to  some 
extent,  ineonsistent  with  the  decision  of  this  oonrt  in  House  ▼. 
Metea^fy  27  Conn.  681.  In  that  case,  it  was  necessary  for  the 
plaintiff  to  prove  that  a  water-wheel,  revolving  in  an  exposed 
condition  near  a  highway,  was  dangerous,  and  that  the  plain- 
tiff's  horse  was  frightened  by  it.  To  establish  the  fetct  that  it 
was  dangerous,  it  was  held  to  be  competent  to  prove  that  other 
horses  were  frightened  by  the  same  wheel.  The  objection 
was  pressed  in  that  case,  as  it  has  been  here,  that  it  would 
raise  a  collateral  issue.  But  Sanford,  J.,  answers  that  objec- 
tion by  remarking  that  every  piece  of  evidence,  in  every  case, 
might  be  exposed  to  the  same  objection.  It  is  plain  that  a 
collateral  issue  may  be  made  at  any  time  by  an  attempt  to 
impeach  a  witness.  Still,  the  jury  ought  to  have  the  benefit 
of  all  testimony  from  wbich  a  reasonable  inforence  may  be 
drawn  of  the  existence  or  non-existence  of  any  material  fact 
which  is  in  issue  in  a  case. 

The  court  below  may  have  been  led  to  the  decision  in  ques- 
tion by  several  cases  which  have  been  decided  in  Massachu- 
setts. Whether  we  should  be  disposed  to  follow  those  decisions 
to  the  frdl  extent  it  is  not  necessary  to  determine.  A  plain 
distinction  can  be  drawn  between  those  cases  and  the  present 

In  the  first  of  those  cases,  CoUin8  v.  Dorchester^  6  Cush.  896, 
the  plaintiff  claimed  that  there  was  a  line  of  posts  on  the  out- 
side of  a  highway  which  passed  through  a  swamp  to  protect 
the  traveled  path,  and  that  the  plaintiff's  carriage  ran  against 
one  of  these  posts  in  consequence  of  the  absence  of  some  others 
on  the  line  which  should  have  been  near  it  The  plaintifl 
offered  evidence  to  show  that  the  carriage  of  another  person 
had  previously  run  against  a  post  under  similar  circum- 
stances, at  or  near  the  same  place,  from  the  same  alleged  de- 
fect The  supreme  court  of  Massachusetts  held  this  evidence 
inadmissible,  chiefly  on  the  ground  that  it  would  raise  a  new 
issue.  There  the  alleged  defect  was  entirely  outside  of  the 
traveled  path,  and  would  not  affect  any  person  who  kept  on 
it  The  case  of  Aldrich  v.  PeUiamy  1  Gray,  610,  turned  in  pari 
on  the  question  whether  the  traveled  path  was  wide  enough 
to  allow  two  carriages  to  pass  conveniently.  Evidence  that 
other  persons  had  passed  without  collision  or  accident  was 
rejected.  The  decision  seems  to  have  been  governed  by  that 
in  CoUine  v.  Dorchester.  6  Cush.  896,  with  a  suggestion  of  th« 
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court  that  the  proper  evidence  in  such  a  case  would  be  an 
aeioal  meanrement  of  the  width,  as  that  could  easily  have 
been  made. 

The  case  of  Kidder  v.  Dunstable^  11  Gray,  842,  was  merely  a 
reiteration  of  the  doctrine  of  the  former  cases,  and  an  applica* 
tion  of  it  to  general  evidence  that  other  teams  passed  and  re- 
passed the  place  where  the  plaintiff  claimed  to  have  been 
injured,  without  accident  or  difficulty.  None  of  these  cases 
presented  a  state  of  things  where,  as  in  this  case,  the  experi- 
ence of  all  who  passed  must  have  been  substantially  the  same. 

We  advise  a  new  triaL 

In  this  opmion  the  other  judges  ooncuned,  except  Hni- 
MAir,  C.  J.,  who  dissented. 

Bfiiiasus  AS  TO  wmi'iuut  Dmor  nr  Hiobwat  OAUsnro  Ikjvbt  wai 
DAHOXBOua  —In  Taifhr  t.  Town  qf  Mamne,  48  Goon.  42,  it  ia  held,  diitiii- 
gidBlimg  the  priaeipal  ease^  tha^  In  a  loit  against  a  town  for  an  injury  from 
a  dafeoi  in  a  liighwmy,  where  the  alleged  defect  was  the  want  of  a  railing 
along  an  elerated  part  of  the  road,  and  the  in jnry  ocoorred  in  a  manner  so 
peealiar  and  exeeptional  as  to  pat  the  necessity  of  the  railing  to  a  test  that 
ordinary  trarel  would  not  famish,  the  ezperienoe  of  others  who  had  passed 
safely  akng  the  same  road  was  not  pertinent^  and  eyidsnoe  of  it  was  inadmis- 
siUe  in  behalf  of  the  town.  To  render  sooh  eridenoe  admissible,  "the  ose 
and  ezperienoe  of  others  relied  npoo  nmst  have  been  of  a  natare  to  have 
tested  the  alleged  defect;  or  In  other  words,  it  most  hare  been  a  ose  and  test 
sabstantially  simiUr  to  that  of  the  plaintifll''  Safety  and  ooarenienoe  for 
travelers  and  theb  teams  and  Tehioles  oonstitate  the  criterion  1^  which  it  is 
to  be  determined  whether  or  not  there  be  any  defect  or  want  of  repair  or  sof&« 
eient  raiUnf  npon  hi|^ways:  8tmsom  t.  Oi^  qf  Oatdiner,  06  Am.  Dec  282. 
As  to  the  aridsooe  of  the  ooodxticn  of  streets  In  other  towns  hi  the  vioiBity, 
r  ▼.  C%  (/XoweO;  68  Id.  07,  and  noU  07. 


Bishop  v.  Banks. 

[H  OomnKinoDT,  lULj 
VoaasQB  MAT  »i  PioDOOSD  ST  OmuiVM  SouHn  JntheproseeBtionola 

linsinnM  Isirfnl  jirr  m 
Buuxmo  OF  Galtib  Kxrr  ovn  NioRr  ja  8LauoBXSB-H00i%  to  bt 

slaa^tored  the  next  day,  to  the  great  anngyanoe  of  a  family  ttrhig  near, 

is  a  nuisanfft;  and  will  be  enjoined. 
PnoDuonoir  of  Ofikkbivx  Smkllb  iboh  Offal  of  SLAXJonmoD  AwtwaT^ 

is  a  miisanne,  and  will  be  enjoined. 

PsTmoN  for  an  injunction  against  maintaining  a  slaughter- 
house  near  the  petitioner's  dwelling.  A  committee  found  the 
CEMsts,  and  with  respect  to  the  bleating  of  calves  found  that  the 
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respondent  during  a  considerable  portion  of  the  time  kepi  a 
number  of  calves  in  his  slaughter-house  over  night,  to  be 
killed  the  next  day;  that  calves  thus  separated  from  the  cows 
become  very  hungpy,  and  bleat  in  a  plaintive  and  almost  in- 
cessant manner  by  day  and  night,  and  that  the  petitioner  and 
his  family,  who  lived  near  the  slaughter-house,  were  greatly 
annoyed  thereby,  and  their  sleep  disturbed,  and  they  were 
driven  at  times  from  the  occupation  of  that  part  of  their  house 
nearest  the  slaughter-house,  by  the  bleating  of  the  calves;  that 
the  keeping  of  calves  in  this  manner  is  a  great  convenience  to 
those  engaged  in  the  business  of  slaughtering,  and  is  custom- 
ary among  those  engaged  in  it  in  Bridgeport,  because  the 
calves  are  brought  in  car-loads  at  a  time  and  at  intervals. 
The  committee  also  found  that  some  unpleasant  odor  from  the 
slaughter-house  was  occasionally  perceived  in  warm  and  damp 
weather  when  the  wind  favored,  but  that  it  had  not  become 
sufSciently  annoying  to  constitute  a  nuisance  in  fact  when  the 
injunction  was  served;  that  the  respondent  had  swine  at  his 
slaughter-house  to  consume  the  offal,  and  did  not  remove  it; 
and  that  slaughter-houses  where  swine  are  kept  to  consume 
offal  and  make  manure  are  generally  a  serious  annoyance,  dur- 
ing the  summer  months,  to  persons  living  near  them;  but  that 
it  is  possible  to  prevent  this  by  an  immediate  removal  of  the 
offal  or  a  very  frequent  removsd  of  the  manure  and  sufficient 
attention  to  cleanliness.  Upon  these  facts  the  case  was  re- 
served for  the  advice  of  this  court 

StwrgeSf  for  the  petitioner. 

Beardsley  and  Sedey^  for  the  respondent 

By  Court,  Pabk,  J.  The  respondent  has  successfully  an- 
swered all  the  claims  of  the  petitioner  for  a  continuance  of  the 
uqunction,  with  but  one  exception,  and  that  is  in  relation  to  the 
bleating  of  calves  kept  upon  the  premises  for  slaughter.  We 
think  the  fetcts  found  by  tha  coiirt  below  upon  this  subject  are 
sufficient  to  require  the  interposition  of  the  court  to  prevent  its 
continuance.  It  is  found  that  the  annoyance  to  the  petitioner 
proceeding  from  this  cause  was  so  great  at  times  as  to  drive 
him  and  his  family  from  the  occupancy  of  that  part  of  his 
house  nearest  to  the  premises  of  the  respondent.  The  court 
presents  an  extreme  case  of  the  kind, — one  that  will  consti- 
tute a  nuisance,  if  a  nuisance  can  be  produced  from  such 
cause.    In  the  cases  of  Whitney  v.  BarthoUmeWf  21  Conn.  218, 
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and  of  Brawn  v.  lUiua,  27  Id.  84  [71  Am.  Dec.  49],  this  court 
distinctly  recognise  the  doctrine  that  a  nuisance  may  be  pro- 
duced by  offensive  sounds  in  the  prosecution  of  business  law- 
ful per  86.  The  same  doctrine  is  held  in  the  case  of  Sdtau  v. 
De  Hddj  9  Eng.  L.  &  Eq.  104,  where  an  injunction  was  granted 
to  restrain  the  ringing  of  church  bells  by  a  Roman  Catholic 
community,  although  they  were  rung  only  upon  the  sabbath. 
They  were  located  so  near  a  person's  residence  that  his  peace 
and  quiet  were  greatly  disturbed.  If  sounds  of  such  a  char- 
acter, and  so  made,  can  be  sufficient  to  constitute  a  nuisance, 
bow  can  it  be  questioned  in  the  case  under  consideration? 

It  is  difficult  to  conceive  of  any  noise  more  destructive  to 
the  comfort  and  happiness  of  a  fSsunily  than  the  constant  wail- 
ing of  animals  in  distress  in  the  immediate  vicinity  of  their 
residence.  Enjoyment  under  such  drcuinstances  would  re- 
quire nerves  of  brass  and  a  heart  of  steeL  But  it  is  unneces- 
sary to  pursue  this  subject,  for  reason  and  law  harmonize  in 
declaring  that  the  conduct  of  the  respondent  in  this  particular 
is  unlawful  and  wrong.  He  should  remember  the  maxim, 
8ie  utere  tuo  ut  alienum  non  Imdasy  and  conduct  accordingly. 

The  remaining  claims  urged  by  the  petitioner  for  a  continu- 
ance of  the  injunction  are  not  supported  by  the  allegations  of 
his  bill,  and  we  do  not  therefore  consider  them. 

We  advise  the  superior  court  to  so  modify  the  injunction 
that  the  respondent  may  be  allowed  to  prosecute  his  business, 
but  to  prevent  the  bleating  of  calves,  and  the  raising  of  offen- 
sive smells,  to  the  annoyance  of  the  petitioner. 

In  this  opinion  the  other  judges  concurred. 

Pabtt  Who  SuniBS  Spiozal  Ibjubtibom  Pubud  NvnAxa  is  entitlad 
i»  have  It  «iijoiiied:  MUkau  v.  Sharp,  S4  Am.  Dee.  814  and  note.  And  oar^ 
tying  oa  a  tlaii^teivhoaae  In  a  city  may  be  enjoined:  OatSn  ▼.  Valmtme,  38 
Id.  687,  and  note  688. 

What  Oovsirruns  NuiSAiroi:  See  Ncrarfm  r.  Tkom$,  81  Am.  Deo.  688^ 
Mid  oaaes  eited  in  the  note  691.  A  lawfnl  as  weU  at  an  nnlawM  Imdnees 
may  be  oarried  on  eo  at  to  prove  a  nniaanoe:  Id.  It  is  soffieient  to  oonstitata 
a  nuiwmoe  that  it  is  ofiensive  to  the  senses^  and  lenden  the  enjoyment  of  life 
and  itfoperty  nnoomfortable.  Thos  a  sTaaghtsr-hoose  may  be  a  miitiamri 
CMIiT.  ViXmUwh  88  Id,  687,  and  note  688. 
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Bbadlby  V.  Norton. 

Its  ComracncuT,  187.] 
BiHLUHf  Ranrr  to  TkAia-XABX  is  Rioooiixzxn  sr  L4W  m  » 


iMITATKnr   OV  lkjJ»-lIAXS»  TO  GOHSRTUTB   iMlBIVOSIfnii; 

PBaom  Copt;  but  if  there  is  a  enbetiiitiil  nnularity,  myiSbaA  tiie  com- 
mnnity  would  be  likely  to  be  deceiTed,  it  ia  toffideiit. 

LfJimOIIOK  18  SOLB  AdBQUATB  RnODT  AOAZVaT  iKlUVaiiaDITOF  Trabb- 

MAMKt  where  it  appeen  that  the  party  infringing  intende  to  oontiiiiM 

thewTQOg. 
Ixjuvonov  AOAisn  JsHnasomiaan  of  Teaixb-xabx  mat  n  Orabtsd 

though  the  perty  defendant  ia  in  £aet  only  the  agent  of  the  mannfMtnm 

of  the  fporioas  article,  where  the  latter  hai  oondnoted  the  boaineei 

throogh  inch  agent  and  held  him  ont  to  the  pnblio  aa  the  proprietor. 
On  Who  has  Soli  Iktkubt  nr  Trabb-kabx  mat  MiOiiTazH  Suit  iob 

iKjmfcnoN  agunit  the  infringement  thereof  withoat  joining  aa  a  partj 

one  who  ia  a  ailent  partner  with  him  in  the  bnaineaa  of  mannfMtoring 

the  article. 
AmoKMBiiT  IOB  Bbnbir  OF  Cbbditobs  n  Ikofxbaxivb  as  to  Right  to 

Tbadb-kabx  which  was  not  inTentcried  hy  the  troatee  or  ^praiaen» 

and  nerer  claimed  by  the  tmatee  or  the  creditora,  nor  in  any  manner 

diapoeed  of  nnder  the  aaaignment. 
Aen  OF  Rbspohpbbt  abb  Suffiuibbt  Btidbhob  of  kib  inTBrnoK  to  oca* 

tinne  the  infringement  of  a  trade-marie,  withoat  arening  and  proving 

ihreata. 

Bill  for  an  injrmction,  averring  that  respondent  had  used 
and  Btill  continued  to  use  a  trade-mark  belonghig  to  the  peti- 
tioner,  and  praymg  that  he  be  enjoined  from  its  further  use. 
A  general  denial  was  filed  by  the  respondent,  and  the  question 
as  to  the  decree  to  be  rendered  in  the  premises  was  reserved 
for  the  advice  of  this  court  upon  a  special  finding  of  the  facts 
by  the  superior  court,  as  follows:  Andrew  Coe,  in  1851,  in- 
vented a  valuable  fertilicer,  which  he  manufactured  and  sold 
in  considerable  quantities  under  the  name  of  superphosphate 
of  lime,  and  it  soon  became  widely  known  to  the  public  by 
the  distinctive  name  of  ^'Coe's  Superphosphate  of  lime,"  and 
by  that  name  alone  was  advertised  and  sold.  In  December, 
1864,  he  became  insolvent  and  made  an  assignment  of  his 
property  for  the  benefit  of  his  creditors;  but  the  trade-mark 
was  not  embraced  in  this  assignment,  unless  it  would  l^^y 
pass  by  virtue  of  the  general  language  of  the  assignment  con- 
veying all  the  debtor's  property.  It  was  not  inventoried  by 
the  trustee  or  appraisers,  and  was  never  claimed  by  the  trus- 
tee or  the  creditors,  nor  in  any  manner  disposed  of  under  the 
assignment.  In  1855,  Andrew  Coe  removed  from  Middletown 
to  Roxbury,  Massachusetts,  and  there  entered  into  a  oopart- 
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nenhipwifh  Russell  Coe  and  Elmore  F.  Coe,  under  the  name 
of  Coe  &  Co.,  and  resumed  the  manufacture  of  his  fertilizer, 
having  given  to  this  firm  license  to  use  the  name  and  mark  of 
^Coe's  Superphosphate  of  lime."  In  April,  1862,  this  co- 
partnership was  dissolved,  and  the  business  permanently 
suspended;  but  up  to  that  time  the  manufacture  of  the  arti- 
cle was  prosecuted  extensively,  the  packages  being  stamped 
'<  Coe's  Superphosphate  of  lime,  Boston,  Mass.,"  or  '^  Coe's 
Improved  No.  1,  Superphosphate  of  lime,  Boston,  Mass.," 
or  by  other  similar  marks,  indicating  their  particular  quality. 
The  manufacture  of  the  fertilizer  was  carried  on  by  Coe  &  Co. 
after  the  insolvency  of  Andrew  Coe,  and  until  April,  1862,  at 
the  fEictory  in  Middletown,  where  Andrew  Coe  had  conducted 
his  business  prior  to  his  insolvency.  And  since  April,  1862, 
when  Coe  &  Co.  suspended  business  and  dissolved  partner- 
ship, the  manu&cture  of  the  superphosphate  of  lime  has  been 
carried  on  at  the  same  place,  but  in  such  a  manner  as  not 
fully  to  disclose  to  the  public  the  real  proprietor  of  the  busi- 
ness. RusseU  Coe  sometimes  signed  bills  and  receipts,  and 
performed  other  acts  connected  with  the  business,  ostensibly 
u  the  agent  of  Norton,  the  respondent;  and  in  that  way, 
with  the  knowledge  and  consent  of  the  respondent,  held  him 
up  to  the  public  as  the  proprietor.  The  respondent  superin- 
tended the  business  in  all  particulars,  and  so  far  as  the  pub- 
lic could  reasonably  judge  firom  the  manner  in  which  the 
business  was  conducted,  was  the  proprietor;  but  in  fact  he 
was  merely  employed  by  Russell  Coe  as  his  overseer  and  fore- 
man, Coe  being  the  real  proprietor.  The  fertilizer  thus  manu- 
factured at  Middletown  since  April,  1862,  was  sold  under  the 
mark  of  Coe's  Superphosphate  of  Lime,  Middlefield,  Conn., 
patented  April  1,  1862";  and  to  this  upon  some  packages 
was  added,  "manufactured  by  Russell  &  Co.";  and  other 
packages  were  marked  "Coe's  Superior  Superphosphate  of 
lime,  manufactured  by  R.  Coe,  Middlefield,  Conn."  By  a 
written  contract,  dated  November  7, 1861,  Andrew  Coe,  acting 
both  for  himself  and  for  the  firm  of  Coe  &  Co.,  of  Roxbury, 
licensed  the  petitioner,  for  a  valuable  consideration,  to  manu- 
facture and  sell  the  fertiliser,  using  the  trade-mark  of  "Coe's 
Superphosphate  of  lime."  The  petitioner  built  a  factory  at 
Roxbury,  and  manufactured  the  article  in  large  quantities 
from  the  1st  of  January,  1862,  until  the  date  of  the  petition, 
advertising  and  selling  it  under  the  distinctive  name  of  "  Coe's 
Superphosphate  of  lime,"  and  its  composition  was  the  samo. 
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with  some  improyements,  as  that  of  the  fertilizer  discovered 
by  Andrew  Coe.  By  another  contract,  dated  February  13, 
1862,  and  made  upon  a  valuable  consideration,  Andrew  Coe 
ocmveyed  to  the  petitioner  the  exclusive  right  to  use  this 
trade-mark  for  seven  years,  with  a  reservation  only  in  favor 
of  Coe  &  Co.,  of  Roxbury,  so  long  as  they  continued  solvent 
and  in  their  present  course  of  business;  and  upon  May  2, 
1862,  Russell  Coe  and  Elmore  J.  Coe  executed  an  instrument, 
made  upon  a  like  consideration,  ratifying  and  confirming  this 
conveyance.  A  patent  for  this  fertilizer  was  procured  April 
1,  1862,  and  the  petitioner  is  the  assignee  and  owner  of  it. 
The  petitioner  is  also  the  owner  of  the  fSaotory  and  other  prop- 
erty used  in  his  manufacturing  business,  and  the  business  is 
canied  on  exclusively  in  his  own  name,  but  he  has  in  {sLci-a, 
dlent  partner,  whose  existence  is  not  known  to  the  publia 

DocliMe  and  Wright^  for  the  petitioner. 
Warner f  for  the  respondent. 

By  Court,  McCurdt,  J.  The  principal  questions  on  the 
merits  are:  1.  Has  the  petitioner  an  exclusive  ng^t  to  make 
and  vend  the  article  called  *^  Coe's  Superphosphate  of  lime,"* 
under  that  description  as  a  trade-mark?  2.  Has  that  right 
been  violated?  and  3.  Is  this  application  the  appropriate 
remedy  for  an  injury? 

1.  That  this  species  of  property — the  exclusive  rig^t  to  a 
trade-mark — exists  and  is  recognized  by  law,  is  beyond  ques- 
tion: 2  Swift's  Digest,  rev.  ed.,  167.  It  appears  from  the 
finding  that  Andrew  Coe,  after  some  years  of  experiment  and 
efibrt  in  combining  certain  materials,  had  succeeded  in  invent- 
ing or  discovering  a  valuable  fertilizer,  which  became  widely 
known,  and  sold  in  market,  and  extensively  used  by  the  pub- 
lic, under  the  distinctive  name  before  mentioned. 

In  all  countries  the  agricultural  interest  is  of  the  greatest 
importance,  and  any  improvement  in  the  mode  or  amount  of 
production  must  be  of  the  highest  value.  It  is  perfectly  right, 
therefore,  that  a  discovery  or  invention  which  conduces  to  such 
improvement  should  be  encouraged  and  allowed  to  become  a 
source  of  emolument 

It  is  very  obvious  that  Andrew  Coe  used  the  terms  in  ques- 
tion not  merely  as  indicating  a  manufactured  article,  but  to 
assert  a  right  of  property  in  the  mode  of  making  it  Such 
was  the  understanding  of  the  parties,  and  without  tracing  the 
conveyances  minutely  it  is  sufficient  to  say  that  before  the 
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bringing  of  this  petition  fhe  exclusive  title  for  at  least  seven 
years  from  the  thirteenth  day  of  February,  1862,  had  become 
vested  in  the  petitioner.  In  the  agreement  of  that  date  it  is 
said  that  Andrew  Coe,  for  many  years,  has  been  the  sole  and 
exclusive  owner,  with  an  immaterial  exception,  of  a  certain 
trade-mark,  viz., ''  Coe's  Superphosphate  of  Lime,"  which  has 
become  valuable,  etc.  This  agreement  was  ratified  and  con- 
firmed by  Russell  Coe  and  Elmore  F.  Coe,  May  2, 1862,  by  an 
instrument  in  which  it  was  stipulated  that  the  petitioner 
should  pay  to  them  a  certain  portion  of  the  profits  of  the  busi- 
ness. Russell  Coe,  then,  cannot  be  permitted  to  deny  that  the 
article  is  the  proper  subject  of  a  trade-mark,  and  that  the 
right  to  use  it  is  valuable,  and  is  the  property  of  the  petitioner. 
The  respondent,  firom  his  business  relations  with  Russell  Coe, 
and  especially  if,  as  he  claims,  he  is  his  mere  agent,  is  em- 
braced in  the  same  restriction. 

2.  It  is  well  settled  that  the  imitation  of  a  trade-mark  to 
render  a  party  liable  need  not  be  a  precise  copy.  If  there  is 
a  substantial  similarity,  so  that  the  community  would  be 
likely  to  be  deceived,  it  is  a  sufficient  infiingement  of  the 
right:  Law's  Digest,  374,  375,  and  the  cases  there  cited. 

Now,  without  repeating  the  different  forms  of  words  set 
forth  in  the  finding  of  the  court,  it  is  evident  that  the  vari- 
ations between  the  descriptive  terms  used  by  RusseU  Coe  and 
the  respondent  and  those  which  constitute  the  petitioner's 
trade-mark  are  very  slight  and  little  calculated  to  attract 
attention.  The  article  manufEustured  by  them  must  have 
been  understood  to  be  ''  Coe's  Superphosphate  of  Lime."  It 
was  so  intended  by  them;  hence  the  fSedse  stamping  of  the 
article  as  ''  patented  April  1, 1862,"  and  the  concealment  of 
the  true  position  of  the  parties  in  transacting  the  business. 

S.  An  injunction  is  the  sole  adequate  remedy.  In  an  action 
at  law  it  would  be  impossible  to  trace  the  extent  or  ascertain 
the  amount  of  the  mischiefl  The  spurious  article  might  by  its 
cheapness  supersede  the  true  one,  or  by  its  inferiority  destroy 
its  character  and  drive  it  from  the  market. 

4.  The  parties  are  right  From  the  mode  of  conducting 
business  adopted  by  Russell  Coe  and  the  respondent,  either 
may  be  considered  as  a  principal  for  the  purpose  of  this  case. 

The  petitioner  had  the  sole  interest  in  the  trade-mark,  and 
was  justified  in  instituting  legal  proceedings  in  his  own  name 
to  protect  his  property.  Courts  of  equity  often  require  new 
parties  to  be  joined  fivr  fear  that  injustice  may  be  done,  or  that 
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Uie  deobrioii  may  not  be  finaL  These  leasoiui  do  not  exist  in 
this  case. 

5.  The  assignment  was  incomplete  and  inoperatiTe  in  rela- 
tion to  this  right,  and  the  respondent  cannot  be  permitted  to 
set  it  np  to  screen  himself  from  the  consequences  of  his  illegal 
proceedings. 

6.  The  acts  of  the  respondent  were  sufficient  eytdenoe  of  his 
intention  to  continue  the  wrong,  without  averring  or  profing 
threats. 

We  advise  that  the  ii^unction  be  made  perpetuaL 

In  this  opinion  the  other  judges  concurred. 

RiOBTTD  TIjUUI-IIABK  D  PlflgMTT,  A3n>  m  TSFBOtQEMMBT  WILL  WB  b« 

JonnD:  Woodward Y. Lamar, 82 Am.  1)90. 761, Mndnob97Si;Jhwmmr.Fk]^ 
m^lL  K,MAmMS9}  Bmromr.  KidgM,lSldL402,Midm^4Ut  Mm^Y. 
BOlktffo,  M  Id.  723;  PtiHrtdffeY.  Mmdk,  47  Id.  281,  and  eztsnim  noU  S84 
•tsoq. 

'  bfrrinoH  ov  Teadb-kabx  Oalovlatid  to  DKirni  n  LnpsnoiifiaTt 
WoodwardY.Lmar,B2  Am.  Doo.  761,  and  note  768|  Borrvwi  t.  A^  78  Id. 
462,  and  note  464.  See  azteniriTa  note  to  Poffrti^  v.  Jfoidt^  47  Id  284-^ 
on  what  oonetitatea  a  tnde-mariL  and  tiie  infeingement  thereof^  citing  the 
principal  oaae  at  pagee  286  and  206.  The  prinoipal  eaee  is  cited  to  the  point 
that  in  order  to  anthorixe  the  Interlerenoe  of  ebanoeryit  ia  not  neeaaiai/  that 
the  trade-mariL  ahonld  be  oqpied  with  the  fullest  aoooraqr*  An  imitatian 
which  Taiiee  from  the  original  in  aome  partioolan  will  be  reatrained.  The 
rale  18,  that  if  the  imitation  ia  oalonlated  to  deeeire^  and  maybe  taken  fortiis 
original,  ita nae  wiU be leatrainedr  iSikNwr t.  AlboMr, 64 Iowa,  211|  OUnumr. 
HwmeweU,  122  MaM.  162. 

AsaioHimrT  iob  Bnrsm  of  OMPnos%  wnnna  Pim  Paogspi  mm 
RKUMminn  nr  BannuLi:  Npe  t.  Fan  Bmmm,  74  Am.  Deo.  MK  notaSSSi 
teiry.  (Mamaml6Id.71|  WUkmr.  Fmrrk,4lL9U. 
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Rankin  v.  Banken. 

m  lUoram,  SMLJ 

'  vrOaaanpBmnmMam  OmiolLk*- 
«■»  **ior  Iwring  aad  detennmation  on  the  mariti^*  and  nqwringhia 
''ta  vendar  a  deorae  on  the  maritu^  and  report  tiie  maMb,"  thongh  mneh 
broader  in  He  tenns  then  onimmnn,  wOl  etfll  be  regarded  merely  aa  a  ref • 
erenoe  for  the  opinion  of  the  maater,  and  bla  report  will  be  enbjeot  to  the 
auperviaion  of  the  ooort* 

tsmOOTOBB  HATS  FOWXB  TO  SlLL  LaHA  OF  TmUSOBL  WITHUUT  DlOBn  OF 

CkKJXT  OF  Bqiurnr  where  the  teatatordireete  the  land  to  be  aold»  and  the 
proeeedi  to  be  distribnted  to  oerUin  peraon^  withoat  danlaring  by  whoa 
ihb  «de  ahall  be  made;  for  anoh  diapoattioaia  to  be  regarded  aa  a  beqoeat 
€i  a  fond  diatribittable  to  the  l^gateea  by  the  exeoatora^  who  therefore 
take  by  implioation  the  power  to  aell  the  land  and  oonrert  it  into  money 
without  a  deoree  of  ooort 
KoouTOB  Takib  Fowxb  of  Siui  ST  iMnjOATioir  where  a  teatator  direota 
hia  eetate  to  be  eold  for  oertain  poipooee»  withoat  doelaring  by  whaai  the 
aale  ahall  be  mada^  prorided  tiie  prooeeda  are  diatribatabla  by  the  ex« 


DnuwiSD  TO  u  BicPLonD  nr  VumcausM  of  Lahd^  and  land  di- 
tooted  to  be  eold  and  tomed  into  money,  are  to  be  oowddared  ae  that 
apeoiea  of  property  into  which  thqr  vo  directed  to  be  oonTerted. 

Bnx  by  the  deSondant  in  enor  against  the  plainti£b  in 
error  to  set  aside  a  sale  and  deed  made  by  the  executors  of 
John  Rankin,  under  which  the  plaintiffii  in  error  claimed  title. 
Decree  was  rendered  in  £Etvor  of  the  oomp1ainant»  and  the  d^ 
fondants  sued  oat  a  writ  of  error.    The  opinion  states  the 


Bo$$  and  Winter^  tor  the  plainti£b  in  error. 
thudyy  Juddf  Boyd^  and  Jame^^  for  the  defendant  in 
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By  C$miri|  Lawbbncb,  J.  In  1852  John  BanUn  died  in 
Fulton  Connty,  leaving  a  will  which  contained  the  following 
clause:  ''My  fiann,  thirty-five  acres  and  upwardSi  to  be  dis- 
posed of  to  the  very  best  advantage,  either  in  a  body  or  divided 
into  lots,  and  the  proceeds  thereof  to  be  divided  into  four  equal 
parts,  as  follows:  One  fourth  to  be  divided  equally  among  and 
given  to  the  heirs  of  my  son  Stephen;  one  fourth  to  be  given 
to  my  son  WOliam;  one  fourth  to  be  given  to  my  son  Rhodes; 
and  one  fimrth,  or  the  balance  of  the  proceeds  of  said  land,  to 
be  given  to  my  daughter  Abigail."  He  appointed  as  his  ez- 
ecut<nrs  his  son  and  son-in-law,  William  Rankin  and  Joseph 
Beans,  who  duly  qualified,  and  in  1853,  as  such  executors, 
sold  said  land  at  public  auction,  after  advertising  the  sale  by 
posting  notices  and  by  publication  in  a  newspaper.  This  bill 
is  filed  by  Rhodes  Rankin,  one  of  said  devisees,  for  the  purpose 
of  setting  aside  said  sale.  It  charges  firaud  in  the  side,  but 
these  allegations  are  unsustained  by  proof,  and  in  their  brief 
the  counsel  for  the  complainant  rest  their  case,  as  to  its  merits, 
entirely  on  the  question  whether  the  clause  of  the  will,  above 
quoted,  authorised  the  executors  to  make  the  sale  without  in- 
voking the  aid  of  a  court  of  equity. 

They  first,  however,  raise  a  preliminary  point  upon  the 
report  of  the  master  in  chancery.  A  decree  was  rendered  by 
the  court  below,  by  consent  of  parties,  referring  the  case  to  the 
master  ''for  hearing  and  determination  on  the  merits,"  and 
requiring  him  "to  render  a  decree  on  the  merits,  and  report 
the  same."  It  is  urged  by  the  counsel  for  the  defendant  in 
error,  complainant  below,  that  this  is  to  be  considered  as  an 
arbitration  and  award,  by  which  the  parties  are  concluded 
Even  if  it  could  be  considered  as  an  award,  the  parties  must 
be  left  to  their  common-law  remedies.  It  is  <mly  upon  awards 
made  in  pursuance  of  our  statute  that  the  court  can  pronounce 
a  judgment  or  decree:  Law  v.  JVblto,  15  HI.  868.  In  that  case 
the  parties  had  agreed  that  the  court  should  enter  judgment 
upon  the  award,  but  exceptions  being  taken,  the  court  refused. 
Here,  the  party  claiming  the  benefit  of  the  award  is  the  com- 
plainant who  asks  the  decree.  For  that  purpose  the  award  is 
unavailing.  The  statute  requires  a  suit  pending  in  court,  if 
referred  to  arbitration,  to  be  submitted  to  three  arbitrators. 
In  this,  as  in  other  respects,  the  award,  if  it  could  so  be  called, 
does  not  conform  to  the  statute.  It  is  not,  however,  to  be  sup- 
posed that  the  parties  intended  anything  more  than  an  ordi- 
nary referenoe  to  a  master,  for  the  purposes  of  a  report,  ta 
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which  exc^tioDB  could  be  filed  acccnrding  to  the  usual  practice. 
The  reference  is  much  broader  than  is  common,  but  can  still 
be  only  considered  as  a  reference  for  the  opinion  of  the  master, 
and  for  the  preparation  of  a  decree  by  him,  subject  to  the 
supervision  of  the  court  to  which  he  is  required  to  report.  In 
England,  and  in  some  of  our  sister  states,  there  are  certain 
classes  of  questions,  judicial  in  their  character,  which  are 
always  refimred  to  masters,  such  as  exceptions  to  bills  for 
scandal  or  impertinence,  or  exceptions  to  depositions.  This 
practice  is  also  adopted  by  some  of  our  circuit  judges,  but  the 
action  of  the  master  is  of  course  always  subject  to  the  super- 
vision of  the  court. 

We  now  come  to  the  construction  of  the  will.  No  question 
can  be,  nor,  indeed,  is  made,  as  to  the  intent  of  the  testator  that 
the  land  should  be  sold.  But  it  is  urged  that  the  executors 
had  no  power  to  make  the  sale.  "  It  sometimes  happens,"  says 
Williams  on  Executors,  page  413,  "that  a  testator  directs  his 
estate  to  be  disposed  of  for  certain  purposes,  without  declaring 
by  whom  the  sale  shall  bo  made.  In  the  absence  of  such  a 
declaration,  if  the  proceeds  be  distributable  by  the  executor, 
he  shall  have  the  power  by  implication.  Thus  a  power  in  a 
will  to  sell  or  mortgage,  without  naming  a  donee,  will,  unless 
a  contrary  intention  appear,  vest  in  the  executor,  if  the  fund 
is  to  be  distributable  by  him,  either  for  the  payment  of  debts 
or  legacies."  This  principle  is  well  settled,  and  is  not  con- 
troverted by  the  counsel  for  the  defendant  in  error,  but  it  is 
contended  that  the  proceeds  of  this  sale  were  not  distributable 
by  the  executors.  The  same  learned  author  whom  we  have 
already  quoted,  on  page  414,  uses  the  following  language:  "It 
is  an  ^tablished  doctrine  in  courts  of  equity  that  things  shall 
be  considered  as  actually  done  which  ought  to  have  been  done« 
and  it  is  with  reference  to  this  principle  that  land  is  under 
some  circumstances  regarded  as  money,  and  money  as  land. 
It  is  laid  down  by  Sir  Thomas  Sewell,  in  Fletcher  v.  Ashhumer^ 
1  Bro.  C.  C.  497,  'that  nothing  was  better  established  than 
this  principle,  that  money  directed  to  be  employed  in  the  pur^ 
chase  of  land,  and  land  directed  to  be  sold  and  turned  into 
money,  are  to  be  considered  as  that  species  of  property  into 
which  they  are  directed  to  be  convorted.'  It  follows,  therefore* 
that  every  person  claiming  property  under  an  instrument 
directing  its  conversion  must  take  it  in  the  character  which 
that  instrument  has  impressed  upon  it;  and  its  subsequent 
devolution  and  disposition  will  be  governed  by  the  rules  appli- 
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eable  to  that  Bpedes  of  property.''  This  prmdple  Is  familiar 
law,  and  has  been  recognized  to  the  fullest  extent  by  this  ooort 
in  Baker  ▼.  Copenbarger^  15  HI.  108|  and  JewMng$  t.  SnyUk^  29 
Id.  116. 

This  principle  is  dedsive  of  this  case.  The  land  was  di- 
rected to  be  sold,  and  its  proceeds  divided  among  certam  per- 
sons named  i|i  the  will.  It  was,  then,  to  be  considered  as  a 
bequest  of  money.  In  the  language  above  quoted,  and  the  ac- 
curacy of  which  was  approved  in  Whddoie  v.  Partridge^  5  Ves. 
896,  '4t  is  to  be  considered  as  that  species  of  property  into 
which  it  was  directed  to  be  converted."  It  is,  then,  a  fund 
distributable  by  the  executors  to  the  devisees,  and  as  such 
passes  through  their  hands  by  virtue  of  their  office.  This 
gave  them  the  power  to  sell,  according  to  the  principle  stated 
above  in  Williams  on  Executors.  The  same  principle  is  laid 
down  in  the  fourth  edition  of  Sugden  on  Powers,  where  all  the 
cases  are  collected.  The  case  of  Bentham  v.  WiUsJiirej  4  Madd. 
44,  cited  by  the  counsel  for  the  defendant  in  error,  is  not 
really  adverse  to  this,  because  there  the  estate  was  devised  to 
the  wife  for  her  life,  to  be  sold  after  her  decease,  and  the 
money  to  be  then  distributed.  The  wife  and  another  person 
were  appointed,  by  the  will,  executors.  The  court  held  they 
had  no  power  to  sell,  and  gave  as  the  reason  that  they  had 
nothing  to  do  with  the  proceeds  of  the  sale.  They  could  not 
have,  because  the  sale  was  not  to  take  place  until  after  the 
death  of  one  of  the  executors.  The  case  is  in  perfect  harmony 
with  the  principles  above  set  forth. 

It  is  urged  that  moneys  proceeding  from  the  sale  of  real 
estate,  directed  to  be  divided  among  the  testator's  children,  are 
not  legacies.  ^'  Of  legacies,"  says  Toller  on  Executors,  p.  301, 
''  there  are  two  descriptions:  a  general  legacy  and  a  specific 
legacy.  The  former  appellation  is  expressive  of  such  as  are 
pecuniary,  or  merely  of  quantity."  ''A  mere  bequest  of  quan- 
tity, whether  of  money  or  of  any  other  chattel,  is  a  general 
legacy,  as  of  a  quantity  of  stock.  And  where  the  testator  has 
not  such  stock  at  his  death,  such  bequest  amounts  to  a  direc- 
tion to  the  executor  to  procure  so  much  stock  for  the  legatee." 
The  same  distinction  is  laid  down  in  other  text-writers:  4  Bac 
Abr.  337,  425;  2  BIa.  Com.  612, 

This  was  a  bequest  of  the  proceeds  of  certain  real  estate, 
directed  by  the  testator  to  be  sold  for  the  purpose  of  conver- 
sion into  money.  In  th;  view  of  a  court  of  chancery,  it  was 
a  bequest  of  money.    Had  it  been,  in  terms,  such  bequest,  it 
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would  have  been  the  duty  of  the  executors  to  distribute  the 
fund  to  the  legatees,  and  it  clearly  follows,  fix)m  the  princi- 
ples above  laid  down,  that  they  took  by  implication  a  power 
to  sell,  and  thus  convert  the  land  into  money,  and  distribute 
the  proceeds.  This  power  they  seem  to  have  exercised  fSairly 
and  in  good  faith,  and  the  sale  by  them  should  be  sustained 
Decree  reversed  and  case  remanded. 


WhJEN    BxBOUTOBS  AMD    OlHBB    TbUSTXXS  ABM  BT    ImPLICATIOH   VbSTSI 

WITH  Power  to  Sill.  — With  reepeot  to  ezecaton  and  administimton  it  it 
a  general  mle  of  law  and  equity  that  they  have  an  ahaolnte  power  of  dis^ 
poeal  over  the  whole  personal  effects  of  the  testator  or  intestate,  and  that 
•och  assets  cannot  be  followed  by  creditors,  and  mnch  less  by  l^atees,  either 
general  or  specific,  into  the  hands  of  the  alienee;  and  thoogh  this  rule  is  sub- 
ject to  some  exceptions  and  restrictions,  as  where  there  is  collusion  between 
the  executor  and  purchaser,  or  the  executor  purchases  at  his  own  sale,  or 
where  the  statute  imposes  restraints,  yet  the  general  rule  is  that  the  power 
of  sale  of  personalty  is  incident  to  the  office  of  executor  or  administrator: 
See  2  Williams  on  Executors,  6th  Am.  ed.,  998;  1  Id.  709;  Sohouler  on  Execu- 
tors and  Administrators,  sec.  339;  Bend  ▼.  Zeigler,  44  Am.  Dec  656.  This  is 
becanse  the  title  to  the  personal  property  vests  in  the  executor  or  adminis- 
trator for  purposes  of  administration  and  distribution.  But  real  property 
vests  in  the  heirs  and  devisees  at  the  death  of  a  decedent,  and  an  executor 
has  no  power  of  sale  with  respect  to  such  property,  unless  he  receives  it  under 
the  will,  either  expressly  or  by  implication:  Craig  v.  Craig,  3  Barb.  Ch.  76; 
L^ppineoU  v.  LippkieoU,  19  N.  J.  Eq.  121.  Other  trustees  have  no  power  of 
sale  over  trust  property  unless  by  expression  or  implication  it  is  given  them, 
and  any  one  purchasing  from  them  with  notice  of  the  trust  takes  subject 
tiiereta 

No  8ei  Form  qf  Word$  Neoeatary.  —  The  intention  of  the  testator  or  trustor 
is,  however,  the  '*  pole-star  "  of  inquiry,  and  determines  whether  or  not  the 
executor  or  trustee  is  invested  with  the  power  of  sale,  mda  intention,  as 
gathered  from  the  instrument  creating  the  trusty  may  be  enunciated  clearly 
and  expressly,  or  may  be  indicated  by  implication,  from  the  lan^^oage  used. 
And  no  precise  or  foxmal  set  of  words  is  necessary  to  the  creation  of  a  power 
of  sale;  and  language  that  may  be  fairly  construed  as  conferring  this  power 
win  be  accorded  that  interpretation  if  the  circumstances  demonstrate  its  neces- 
sity: Wlmakm  v.  Jones,  6  Ala.  554;  DorJand  v.  Dorland,  2  Barb.  65;  Otrsen  v. 
RinUin,  2  Demarest,  246;  Hetul  v.  Barber,  6  Hun,  540;  Mort  v.  Morse,  85 
K.  T.  59.  ^us  a  codicil  as  follows:  "I,  D.  J.,  make  this  codicil  to  my  last 
will  and  testament;  that  is,  I  sell  unto  G.  S.  my  tavern,  house,  and  lot,  with 
one  third  of  the  lot  behind  the  bam,  for  the  sum  of  $6,969,  provided  he,  the 
nid  C.  S.,  satiifies  my  executors  as  to  the  payment  of  the  same,**  empowered 
the  executors  to  convey  the  land  which  the  testator  had  agreed  to  sell  upon 
the  payment,  by  the  vendee,  of  the  purchase-money:  Jones  v.  Jones,  13 
K.  J.  Bq.  236.  So^  where  a  testator  owned  two  tracts  of  land, — one  in  part- 
nership with  his  brother,  and  another  individually,  — and  empowered  his  ex- 
ecutors to  sell  and  convey  the  latter,  and  after  his  death  the  deed  to  the 
partnership  tract,  though  in  form  absolute,  was  held  to  be  a  mortgage  only, 
and  the  land  being  ordered  sold  to  pay  the  mortgage,  the  executors  bought  it 
in,  it  was  held  that  tiiey  took  it^  after  their  purchase^  with  the  same  power 
AK.  Paa  Vol.  LXXXVn^U 
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to  ^ell  aod  oonrey  it  as  was  given  with  respect  to  the  other  tract:  (himndm 
r.  Carrick*s  Ex'r9,  2  Soathwestem  Rep.  490  (Ry.)-  8o>  also,  a  direotioa  by 
a  testator  "that  all  the  rest  and  residue  of  his  estate,  of  what  kind  soever 
there  might  be  at  the  time  of  his  death,*'  should  be  converted  into  money  by 
his  executors,  extends  to  and  includes  such  real  estate  as  he  may  have  ac- 
quired after  the  muring  of  the  will,  and  such  land  is  subject  to  the  power 
of  sale  conferred  upon  the  executors:  Fluke  v.  Fluke,  16  N.  J.  Eq.  478.  And 
where  a  testator  i^»pointed  three  executors  and  empowered  them  to  sell  real 
estate,  and  afterwards,  by  a  codicil,  revoked  the  appointment  of  one  of  them 
and  appointed  another  person  in  his  stead,  the  power  to  sell  devolved  equally 
upon  the  executor  appointed  by  the  codicil  with  the  two  appointed  by  the 
will:  Pratt  v.  Rice,  7  Gush.  209.  So  a  provision  in  a  mortgage  of  real  and 
personal  property  directing  that  when  any  amount  or  any  note  is  due  the 
mortgagee  shall  call  on  the  mortgagor  for  the  same,  and  if  payment  be  made, 
nothing  shall  be  done,  otherwise  the  mortgagee  shall  advertise  and  sell  enough 
to  pay  what  is  due,  and  the  mortgagor  shall  direct  what  shall  be  sold,  ia  s 
sufficient  power  of  sale:  fffman  v.  Devereux,  63  N.  C.  624. 

But  where  a  power  is  expressly  given  to  executor  over  <me  portion  of  the 
estate,  and  is  not  expressly  given  over  another  portion,  the  omission  mani- 
fests an  intention  that  the  power  shall  not  be  exercised  on  that  portion  of  the 
estate  over  which  it  is  not  expressly  given,  although  in  another  portion  of  the 
will  general  words  are  used  broad  enough  to  justify  an  implication  that 
the  whole  estate  should  be  subject  to  the  power:  Andenon  v.  Anderson ^  31 
N.  J.  Bq.  560;  see  also  CfreUg  v.  Oraig,  3  Barb.  Ch.  76.  So  if  the  will  gives 
direction  for  the  insertion  of  all  proper  powers  and  authorities  for  making 
leases  and  doing  other  acts  according  to  circumstances,  a  power  of  sale  can- 
not be  inserted:  Brewster  v.  Angeli,  1  Jacob  ft  W.  625;  Homv.  Barton,  Jacob, 
437.  But  where  marriage  articles  contained  a  provision  for  a  settiement 
"  with  all  the  usual  and  proper  powers,"  it  was  hdd  that  powers  of  sale  and 
exchange  were  properly  introduced:  Peake  v.  PenlingUm,  2  Ves.  &  B.  311; 
HiU  V.  Hill,  6  Sim.  136;  WilUamM  v.  Carter,  2  Sugden  on  Powers,  app.  23;  2 
Sugden  on  Powers,  484.  A  power  to  sell  includes  the  power  to  execute  a 
conveyance:   WUUatM  v.  (Hey,  8  Humph.  653;  S.  C,  47  Am.  Dec.  632. 

DiRSonoN  TO  SxLL  WITHOUT  NAMDro  DoNKK  OF  PowER.  — When  a  will 
directs  that  land  shall  be  sold,  but  names  no  donee  of  the  power,  and  the 
proceeds  of  the  sale  are  by  the  directions  of  the  will  or  by  the  rules  of  law  to 
be  distributed  or  paid  out  by  the  executor  or  by  a  trustee,  or  other  person, 
such  executor,  trustee,  or  other  person  will  be  invested  with  the  power  of 
sale  by  necessary  implication,  unless  there  is  some  other  intention  to  be 
gathered  from  the  whole  will:  1  Sugden  on  Powers,  134,  139,  mentioning 
several  ancient  instances  of  the  application  of  this  principle;  2  Perry  on 
Trusts,  sec  501;  4  Kent's  Com.  326;  1  Williams  on  Executors,  6th  Am.  cl, 
726;  2  B.6dfield  on  Wills,  124;  the  principal  case;  NewUm  v.  Bemet,  1  Bro. 
C.  C.  135;  CanAH  v.  Carnll,  2  Rep.  Ch.  301;  Blaieh  v.  Wilder,  1  Atk.  420; 
RolbiM(m  V.  Lowater,  17  Beav.  601;  Ooeling  v.  Carter,  1  ColL  C.  C.  644;  CurtU 
V.  Fulbrook,  8  Hare,  278,  correcting  report  of  same  case,  8  Id.  25;  Eaydon  v. 
Wood,  8  Id.  279,  note  a;  Farbesv.  Peacock,  11  Mees.  &  W.  630;  S.  C,  11  Sim. 
152;  12  Id.  528,  536;  Ward  v.  Devon,  11  Id.  160;  Tylden  v.  Hyde,  2  Sim.  & 
St.  238;  Elton  v.  Harrison,  2  Swanst.  276,  note;  Winston  v.  Jones,  6  Ala.  556; 
Anderson  v.  Turner,  3  A.  K.  Marsh.  131;  Magruder  v.  Peter,  11  Gill  &  J.  217; 
Putnam  Free  Sdiool  v.  Fisher,  30  Me.  523;  Going  v.  Emery,  16  Pick.  107; 
S.  C.  26  Am.  Doc.  645;  Tainter  v.  Clark,  13  Met.  220,  228;  Oibben.*  v.  Cur- 
(if.  8  Gray.  392;  C/uindler  v.  Bider,  102  Mass.  268;  Hale  v.  Hale,  137  Id-  168; 
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Mandlebcutm  v.  McDoneU,  29  Mich.  78;  S.  €.,  18  Am.  Rep.  61;  LippineoU  ▼. 
UppmeoU,  19  N.  J.  Eq.  121;  Seeger's  Eb^tm  ▼.  Seegtr,  21  IcL  90;  L<mderbough 
▼.  Weari,  25  Id.  399;  Haggerty  v.  Lanterman,  30  Id.  39;  Darland  v.  Dortand, 
2Barb.  63;  ^o^erf  ▼.  J7«rte/i;  4  HiU,  492;  Davoue  v.  Fannmg,  2  Johns.  Ch. 
264;  Leomard  ▼.  iimertam  Baptist  Borne  MMon  Society,  35  Hon,  290;  A/eoJl*- 
M0«  ▼.  Cromwell,  2  Sand.  512;  S.  C,  5  N.  T.  136;  ConkUn  ▼.  Eyerton,  21 
Wend.  430;  Foflfer  ▼.  Cro^  2  Dev.  &  B.  Eq.  209;  Vaughan  v.  Farmer,  90 
N.  C.  607,  610;  /oncaV  Appeal,  3  Grant  Gas.  169;  JenHne  v.  Stouffer,  3  Ycates, 
163;  J7otfdt  ▼.  JJoiid^  5  Pa.  St.  273;  6^  y.  Henderson,  71  Id.  368;  Lockhart 
▼.  J^or^Aifi^ftMiv  1  Sneed,  318.  Thna  the  payment  of  debts  and  legacies  is  one 
of  the  functions  of  the  office  of  ezeontor,  and  therefore  the  ozecntor  will  take 
an  implied  power  of  sale  where  the  testator,  without  naming  a  donee  of  the 
power,  directs  that  his  land  be  sold  and  the  proceeds  applied  to  the  payment 
of  his  debts:  1  Sngden  on  Powers,  135,  137;  Newton  ▼.  Bennet,  )  Bro.  C.  C. 
136;  BlatA  ▼.  WOder,  1  Atk.  420;  Omita  ▼.  Fulbrook,  8  Hare,  278;  IJat/don 
y.  Wood,  8  Id.  279,  note  a;  Forbes  ▼.  Peacock,  11  Mees.  &  W.  630;  S.  C,  1 1 
Sim.  152;  J2  Id.  628,  536;  Magruder  ▼.  Peier,  11  Gill  &  J.  217;  Bogert  v. 
Hertea,  4  Hill,  492;  Meakings  ▼.  CromweO,  2  Sand.  512;  S.  C,  5  K.  Y.  136; 
or  to  the  payment  of  legacies:  Carney.  Carvill,  2  Rep.  Ch.  301;  GrevUle  v. 
Browne,  7  'EdtoL  L.  Oas.  689;  Benehv.  Biks,  4  Madd.  187;  Cwrtis  v.  Fulbrook, 
SHare,  278;  Haydom  ▼.  ITood,  8  Id.  279,  note  a;  Forbes  v.  Peacock,  11  Meea. 
^  W.  630;  &  C,  11  Sim.  152;  12  Id.  528,  536;  Elton  v.  Harrison,  2  Swanat. 
276,  note;  Oibbens  ▼.  Curtis,  8  Gray,  392;  Davoue  v.  Fanning,  2  Johns.  Ch.  254; 
Borland  ▼.  Borland,  2  Barb.  63;  Meakings  ▼.  CromweU,  2  Sand.  512;  S.  C, 
5  K.  Y.  136;  Lockhart  ▼.  Northington,  I  Siieed,  318.  So  where  the  ezecator 
is  charged  with  the  distribution  of  the  prooeeds  of  the  sale  by  the  will  or  bj^ 
law,  the  power  of  sale  goes  to  him  by  implication,  for  otherwise  he  could  not 
execute  his  trust:  Forbes  v.  Peacock,  supra;  Ward  ▼.  Devon,  11  Sim.  160;  Tyl- 
den  ▼.  Hyde,  2  Sim.  ft  St  238;  Winston  ▼.  Jones,  6  Ala.  556;  MandleLaum  v. 
UcDoneU,  29  Mich.  78;  S.  C,  18  Am.  Rep.  61;  lAppincaU  ▼.  Lippincott,  19 
N.  J.  Eq.  121;  ^opert  t.  HerteU,  4  Hill,  492;  MeakingsY,  Cromwell,  2  Sand. 
512;  S.  C,  5  N.  Y.  136;  Jenkins  v.  Staffer,  8  Yeates,  163;  Foster  ▼.  Crc^/e,  2 
Dev.  &  B.  £q.  209;  Fati^&iit  ▼.  Farmer,  90  N.  C.  607;  Lockftart  v.  Nothington, 
1  Sneed,  318.  There  is  some  authority  to  the  point  that  where  the  testator 
directs  the  proceeds  of  the  sale  of  land  to  be  distributed  among  certain  objects 
or  persons  the  fund  does  not  go  to  the  ezecnt(v  to  distribute,  and  therefore  he 
does  not  take  the  power  to  sell,  but  the  heir  alone  can  sell  and  make  the  dis- 
tribution: AUum  ▼.  Fryer,  3  Q.  R  442,  446;  Foster  x,  Craige,  2  Dev.  ft  B. 
£q.  209;  Beniham  ▼.  Wiltshire,  4  Madd.  44  (see  authority  of  this  case 
doubted  in  Forbes  v.  Peacock,  11  Sim.  152;  &  C,  12  Id.  528,  536);  but  see 
Forbes  ▼.  Peacock,  supra;  Ward  ▼.  Devon,  supra;  Borland  v.  Dorland,  2  Barb. 
63;  Vaughan  v.  Farmer,  supra;  Jenkins  v.  Stouffer,  3  Yeates,  163,  supra,  and 
other  cases  cited  supra. 

The  implication  of  a  power  of  sale  in  the  executors  is,  however,  much 
strengthened  by  the  circumstance  that  one  or  more  of  the  executors  are  ob- 
jects of  the  testator's  bounty  and  are  beneficially  interested  in  the  execution 
of  the  power:  Meakings  v.  Cromwell,  2  Sand.  512;  S.  C,  5  N.  Y.  136.  And 
so  where  the  will  contained  a  direction  to  sell  real  estate  for  the  mainte- 
nance and  support  of  the  testator's  widow,  and  she  was  made  executrix,  she 
took  a  power  of  sale  by  implication  over  the  decedent's  realty :  Leonard  v.  A  mtr' 
icon  Baptist  Home  Mission  Society,  35  Hun,  290.  But  where  lands  are  directed 
to  be  sold  upon  the  death  of  the  testator's  widow,  and  she  is  appointed  ex- 
«ontnx«  she  has  no  implied  power  of  sale,  and  cannot  vest  such  a  power  is 
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ber  execator:  WaUer  ▼.  Logan^  5  R  Moo.  516.  And  where  a  testator  directed 
that  his  entire  estate,  after  the  payment  of  hit  debts,  shoold  be  kept  together 
for  the  rapport,  maintmance,  and  edncationof  hit  children;  that  when  either 
of  hit  danghtere  became  of  age  or  married,  she  should  have  one-sixth  part  of 
the  estate  "converted  into  slaves  and  settled  npon  her  to  her  sole  and  sepa- 
rate nse  ";  and  that  as  his  sons  severally  became  of  age,  their  portions  of  the 
estate  should  *'be  paid  to  them  in  cash," — theezecntor  had  no  power  to  sell 
the  entire  real  estete  when  one  or  two  of  the  children  became  entitled  to 
their  shares,  for  this  would  be  contrary  to  the  express  terms  of  the  will, 
which  directed  that  his  estate  should  be  "kept  together."  The  executor's 
implied  power  of  ssle  extended  no  further  than  a  power  to  sell  one<«ixth 
part  of  the  estate  as  the  several  contingencies  arose,  **  and  that  would  be  a 
sixth  pert  previously  sepsxated  and  distinguished  for  that  purpose  ":  WaOxr 
V.  Murphy,  34  Ala.  591,  594. 

Under  an  implied  power  of  ssle,  though  the  testator  directs  that  the  sale 
shall  be  made  within  a  year  from  his  death,  it  may  be  made  after  the  expira- 
tion of  a  year,  and  rach  a  provision  is  merely  directory:  ffale  v.  ffaU^  137 
Bfass.  168. 

In  South  Osn>lina»  an  executor  takes  no  power  of  sale  unless  it  is  expressly 
given  him,  notwithstanding  the  will  directs  the  lands  of  the  estate  be  sold: 
Dra^Um  v.  Dniyton,  2  Desans.  Eq.  250;  but  see  jBoyef  v.  SaUenp/ute,  10 
8.  O.  45. 

CSITSRION    fOB    DSTIBMnrniO   WHTl'lUUt  OR  NOT  BXECUTOB  18  InVZSTSI) 

WITH  PowxB  ov  Salb  bt  Imflioation,  where  a  testator  directs  that  his 
land  be  sold,  but  names  no  donee  of  the  power,  is  whether  or  not  the  fund 
arising  from  the  sale  is  distributable  by  the  execute:  See  cases  cited  <tfpra, 
and  the  principal  case.  The  mere  appointment  of  a  person  as  the  executor 
of  a  will  that  directs  lands  to  be  sold  does  not  of  itself  confer  upon  him  the 
power  to  selL  He  becomes  invested  with  this  power  only  when  he  is  directed 
by  the  will  or  is  bound  by  law  to  see  to  the  application  of  the  proceeds  ef  the 
sale  or  when  the  prooeeds  in  their  disposition  are  mixed  and  blended  with  the 
personalty  which  it  is  the  duty  of  the  executor  to  dispose  of  and  pay  over: 
LippmooU  V.  LipphusoU,  19  N.  J.  Eq.  121;  Patton  v.  Randall,  1  Jacob  &  W.  196. 
We  have  seen  that,  when  the  prooeeds  are  directed  to  be  applied  to  the 
payment  of  debts  or  legacies,  the  executor  will  receive  the  power  of  sale  by 
implication,  as  this  necessitates  that  the  fund  should  pass  through  his  hands; 
and  that  when  the  management  of  the  fund  arising  from  the  sale  is  expressly 
confided  to  the  executor,  he  also  takes  an  implied  power  of  sale:  Chray  v. 
ffendenon,  71  Pa.  St.  368;  PatUm  v.  Randall,  1  Jacob  &  W.  196.  And  like- 
wise tbe  executor  takes  the  power  by  implication  when  the  testator,  in  his 
disposition  of  his  property,  blends*  together  the  fund  to  be  realized  from 
the  sale  of  the  realty  with  the  personal  property,  for  the  distribution  of  the 
personal  property  is  the  appropriate  function  of  the  executor,  and  the  min- 
gling of  the  proceeds  of  the  realty  with  the  personalty  by  the  testator  demon- 
strates clearly  his  intention  that  the  whole  fund  should  pass  through  the 
bands  of  the  execute:  LippineoU  v.  LippmooU,  19  N.  J.  Eq.  121;  WtwUm  v. 
Jones,  6  Ala.  550;  Oenen  v.  RhUeln,  2  Demarest,  243;  Ort^f  v.  Henderson,  71 
Pa.  St.  368;  Jenkins  v.  Stoi^er,  3  Yeates,  163;  Tylden  v.  Hyde,  2  Sim.  &  St 
238;  see  OremOe  v.  Broiwn,  7  HofifaL  L.  Gas.  689;  Bench  v.  Biks,  4  Madd. 
187.  Thus  where  a  testator,  after  several  devises  and  bequests,  concluded: 
"The  balance  of  my  property  to  be  applied  to  the  payment  of  my  just  debts* 
Should  there  be  a  surplus,  it  is  my  will  and  desire  that  it  be  equally  divided 
among  the  heirsof  my  daoeased  brother,  8.  F.,  and  the  heirs  of  D.  C,"  it  wmi 
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held  that  as  the  "property**  mentioned  in  the  will  was  a  mixed  fond  of  real 
and  personal  estate,  and  was  to  be  applied  in  the  first  place  to  the  payment 
of  debts,  the  ezecaton  had  a  power  by  implication  to  sell  a  tract  of  land  no4 
specifically  devised  for  the  payment  of  debts  and  for  distribntion:  Fo$ier  ▼. 
Oraige^  2  Dev.  &  B.  Eq.  209. 

So  as  distribntion  is  the  proper  fonction  of  the  ezeontom,  and  not  of  tbe 
heir  at  law,  if  the  testator  leave  a  life  estate,  and  at  the  death  of  the  life  ten- 
ant directs  that  the  land  be  sold  and  the  proceeds  distribnted  in  a  specified 
way,  the  power  of  sale  will  go  to  the  ezecntor  by  implication:  Forbet  v.  Pea* 
cock,  11  Mees.  &  W.  630;  a  C,  11  Sim.  152;  12  Id.  528,  536;  Lloyd  v.  Tc^hr, 
2  Daa  223;  ifeai:%9v.  Cromtoe;;  2  Sand.  512;  S.O.,  5  N.T.  136.  The  case 
of  BetUham  v.  WiUa/dre,  4  Madd.  44,  is  contrary  npon  this  proposition,  but  its 
authority  is  questioned  in  Forbe$  v.  Peacock,  11  Sim.  152;  12  Id.  528,  536; 
see  also  Omrtie  v.  Ftiibrook,  8  Hare,  278;  Haydon  v.  Wood,  8  Id.  279,  note  a. 

But  whero  the  land  directed  to  be  sold  is  devised  to  devisees,  this  is  re* 
garded  as  an  expression  of  intention  on  the  part  of  the  testator  that  the  fond 
is  not  to  be  distributed  by  the  executor,  and  the  power  of  sale,  if  any  there 
is,  vests  in  the  devisee  or  devisees:  Colyer  v.  /VncA,  5  Hoffin.  L.  Cas.  905;  Pat' 
lomY.  Randall,  1  Jacobs  W.  189;  Cfmiia v. Futbrook,  8Hare,278;  Haydony. 
Wood,  8  Id.  279,  note  a;  Cferoe  v.  Winter,  5  N.  J.  £q.  655;  Mapee  v.  Tyler, 
43  Barb.  421;  2>imii  v.  JTee&i^,  2  Dev.  283;  Clark  r.Biddle,  II  8ng.kB^3lh 
Before  an  implication  is  raised  there  must  be  an  absence  of  express  devise, 
and  in  opposition  to  a  devise  it  can  never  be  raised.  And  a  power  of  sale 
not  expressly  given  to  any  one  is  not  to  be  implied  to  the  executors  becanse 
the  devisees  of  the  estate  are  minors:  Potion  v.  JiandaU,  1  Jaoob  ft  W.  196. 
So  where  there  is  a  devise  of  the  legal  estate  to  a  particular  person,  and  the 
estate  is  charged  with  the  payment  of  debts  or  legacies,  the  money  must  be 
raised  through  the  instrumentality  of  the  devisee,  and  he  is  the  only  person 
that  can  make  a  legal  title:  Colyer  v.  Finch,  5  Hoffin.  L.  Gas.  905.  And 
where  real  estate  was  devised  by  the  testator  to  his  three  children  in  fee- 
simple,  to  be  divided  between  them  or  sold,  as  the  majority  of  them  could 
agree,  there  was  no  power  raised  by  implication  in  the  exeootom,  either  to 
sell  or  divide  the  real  estate,  but  the  power  of  sale  was  in  the  three  devisees, 
and  it  was  held  that  all  nrast  unite  in  making  the  sale  or  in  effecting  the  par- 
tition, or  resort  for  this  purpose  must  be  had  to  some  judicial  tribunal:  Oeroe 
V.  Winter,  5  N.  J.  £q.  655;  see  also  Mapee  v.  Tyler,  43  Barb.  421;  but  see 
Oeraen  v.  Rinteln,  2  Demarest,  243.  So  where  a  testator  devised  all  his  estate, 
real  and  personal,  to  his  wife  during  her  natural  life,  after  discharging  all  his 
lawful  debts,  and  from  and  immediately  after  her  decease  he  gave  and  da* 
vised  of  the  same  pecuniary  legacies  to  different  relations,  the  residue  of  his 
estate,  whatever  it  might  be,  to  be  equally  divided  between  two  other  rela- 
tions, or  the  surviving  heirs  of  each,  it  was  held  that  the  will  gave  no  power 
to  the  executors  to  sell  the  real  estate:  Clark  r.  Biddle,  11  Serg.  ftR.  311. 

But  even  here^  if  the  intention  of  the  testator  was  tiiat  the  fund  should  be 
distributed  by  the  executor,  he  will  take  the  power  by  implication  under  a 
direction  that  lands  be  sold  notwithstanding  a  devise:  See  Mamdlebamn  v. 
McDonell,  29  Mioh.  78;  &  a,  IS  Am.  Bep.  61;  Jenkina  v.  Stoker,  3  Yeates, 
163.  Thus  where  a  testator  divided  his  estate  equally  between  his  widow, 
son,  and  daughter,  combining  the  entire  property,  real  and..personal,  for  the 
purposes  of  the  division,  and  confided  the  whole  to  the  control  and  manage- 
ment of  his  executor,  who  was  to  make  no  division,  except  as  to  the  widow's 
share  upon  her  request^  untQ  the  danghter  should  attain  the  age  of  twenty- 
fsttr  yearv,  the  exeoutor,  upon  the  danght»  reaohiiig  that  age,  took  a  powot 
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of  sale  as  to  tbs  land  by  neoessary  implicatioii,  notwifhstaDdiog  the  eipress 
devise  to  the  widow  and  children:  HoUman  t.  TiggcM^  7  AtUntio  Rep.  S47 
(N.J.). 

SURTIVOB8HIF  ov  PowiB.  —  A  mere  direction  in  a  will  to  the  ezecators  to 
sell  lands,  without  any  words  Testing  in  them  an  interest  in  the  land,  or  cre- 
ating a  trast,  will  constitnte  only  a  naked  power,  which  does  not  sonrive,  bnt 
when  anything  is  directed  to  be  done  in  which  third  persons  are  interested  who 
have  a  right  to  call  upon  the  executors  to  execute  the  power,  such  power  sur- 
vives: BoberUon  v.  OcdneB,  2  Humph.  378;  PeUr  v.  Beverly,  10  Pet.  632;  S.  C, 
1  How.  134;  see  also  the  note  to  Lochoood  v.  StradUy,  12  Am.  Dec.  102-104. 
Thus  an  implied  power  of  sale  to  two  or  more  executors  may  be  executed  by 
the  survivors,  if  the  others  die  before  executing  the  power:  Anderton  v.  TVr- 
IMT,  3  A  K.  Marsh.  131;  Magruder  v.  Peter,  11  Gill  t,  J.  217;  ChandkrY. 
Rider,  102  Mass.  268;  Lloyd  v.  Taylor,  2  DalL  223.  And  so  a  deed  from  one 
of  two  executors,  where  the  other  has  not  qualified,  is  a  valid  execution  of  an 
implied  power  of  sale:  Meahinff$  v.  CromweU,  5  N.  Y.  138. 

Where,  if  the  power  of  sale  were  express,  it  might  be  exercised  by  the  ex* 
ecutor  of  the  executor,  the  same  rule  will  apply  though  the  power  vests  by 
implication:  SMn  v.  Heape,  27  Beav.  553;  TakUer  v.  Clark,  13  Met  220, 228; 
Canklin  v.  Egerion,  21  Wend.  430;  1  Sugden  on  Powers,  136.  But  the  wife  of 
the  testator  takes  no  power  of  sale,  though  she  is  appointed  executrix  of  the 
will,  where  the  will  directs  that  the  lands  be  sold  upon  her  death,  and  she 
cannot  therefore  vest  this  power  in  her  executor:  Walter  v.  Logan,  5  B.  Mon. 
616;  but  see  Putnam  v.  Story,  132  Mass.  205. 

It  is  generally  maintained,  however,  that  the  implied  power  of  sale  can 
never  be  executed  by  the  administrator  with  the  will  annexed,  at  least  with- 
out the  assistance  of  a  decree  of  court:  Dunning  v.  National  Bank,  6  Lans.  296; 
Tainter  v.  Clark,  13  Met.  220,  228;  Conklm  v.  EgerUm,  21  Wend.  430;  Tn  rt 
Clay,  29  Week.  Rep.  5.  An  active  trust  to  invest,  sell,  and  convey  at  discre- 
tion does  not  devolve  upon  him:  Stoutenburgl^  v.  Moore,  37  N.  J.  £q.  63.  Se 
where  a  testator  devised  lands  to  his  wife  for  her  life  or  widowhood,  after  her 
death  or  marriage  to  his  son  for  life,  and  after  the  death  of  the  son  to  be  sold, 
and  the  proceeds  divided  among  certain  children,  the  direction  for  a  sale  could 
hot  be  executed  by  the  administrators  de  boms  turn  emn  teatamento  omieaxv  Chan' 
dler  V.  Delaplaine,  4  DeL  Ch.  503.  But  in  Putnam  v.  Story,  132  Mass.  205,  il 
was  held  that  if  a  will  provides  that,  after  the  decease  of  the  testator's  wife, 
who  is  the  executrix,  and  to  whom  the  use  and  income  of  his  estate  are  given 
during  her  life,  all  the  estate  shall  be  converted  into  money,  and  does  not  in 
terms  specify  the  person  who  shall  do  this,  the  power  to  sell  the  real  estate 
left  by  the  testator  is  by  necessary  implication  given  to  the  administrator  d€ 
bunia  non  with  the  will  annexed,  as  there  is  no  other  person  to  execute  the 
power. 

Power  ov  Salb  bt  Implioation  vbom  Aots  Dibioted  to  bb  Periormzd 
though  no  express  direction  for  sale  is  made. 

Cltarge  qf  Debts  on  Land,  —  We  have  seen  that  where  a  testator  directs  that 
his  land  be  sold  for  the  payment  of  debts,  the  executor  will  take  a  power  of 
sale  by  implication:  See  Blotch  v.  Wilder,  1  Atk.  420;  Newton  v.  Bmnet,  1  Bro. 
C.  C.  135;  Magruder  v.  Peter,  11  Gill  &  J.  217;  Foster  v.  Craige,  2  Dev.  &  K 
Eq.  209;  1  Sugden  on  Powers,  135, 137.  At  common  law  the  real  estate  of  a 
decedent  could  not  be  sold  by  the  executor  for  the  payment  of  debts,  unless 
it  was  expressly  charged  for  that  purpose,  since  otherwise  it  descended  to  the 
heirs  unaffected  with  any  power  in  the  executors,  and  the  remedy  of  the  cred- 
itors, if  any.  was  against  the  heirs:  See  Tidtnor  v.  HcarrSs^  14  N.  H.  272;  S.  C, 
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10  Am.  Dec.  186.  But  in  England,  when  the  will  makes  a  general  charge  of 
the  testator's  dehts  upon  the  realty  for  such  deficiency  as  the  personal  osttiUi 
shall  be  insnfficient  to  pay,  the  executors  take  an  implied  poii  er  of  sale,  since 
the  proceeds  are  to  pass  through  their  hands  in  the  execution  of  their  office,  and 
since,  as  the  executors  are  to  apply  the  fund,  the  testator  must  have  intended 
them  to  raise  it:  Pobinnn  ▼.  LowcUer,  17  Beav.  601;  8.  C.  on  appeal,  5  DoGex, 
M.  &  G.  272;  Colper  ▼.  Fincfi,  5  H.  L.  Gas.  905;  Hodkkison  v.  Quinn,  1  Johns. 
k  H.  303,  309;  Wrujiep  ▼.  Spkea,  21  Beav.  337;  Sabiii  v.  ffeape,  27  Id.  533; 
Gwlinfj  ▼.  Carter^  1  Goll.  G.  G.  644.  And  the  same  rule  prevails  in  New  Jersey: 
Dewey  a  BzWt  v.  RuqqUb,  25  N.  J.  Eq.  35;  HaggeHy  v.  Lanterman,  30  Id.  37; 
but  see  Den  v.  Allen,  2  N.  J.  L.  45.  But  in  New  York  this  rule  is  not  ac- 
cepted, and  it  is  held  that  a  power  to  sell  lands  will  not  be  implied  in  the  ex- 
ecutors from  the  fact  that  the  lands  of  the  testator  are  charged  with  the 
payment  of  debts:  In  re  the  Will  qf  Fox,  52  N.  T.  530.  And  in  England,  in 
the  case  of  Doe  v.  HugJyes,  6  Ex.  223,  the  same  rule  was  enunciated,  but  this 
case  was  afterwards  doubted  in  liobmson  v.  Lowater,  17  Beav.  601.  And  the 
matter  is  now  settled  in  England  by  the  statute  22  &  23  Vict.,  c.  35,  sec 
16,  which  provides  that  where  there  is  a  general  change  of  debts,  and  no  dis- 
tinct provision  is  made  as  to  the  person  by  whom  the  sale  is  to  be  made,  then 
the  executors  take  an  implied  power  to  sell  for  the  payment  of  debts.  But 
even  under  this  statute  an  administrator  will  not  take  an  implied  power  of 
sale:  In  re  Clay,  29  Week.  Rep.  5. 

In  Ooelmg  v.  Carter,  1  GolL  G.  G.  644,  the  testator,  after  giving  a  general  di- 
rection for  payment  of  his  debts,  gave  and  bequeathed  all  his  real  and  personal 
estates  to  his  wife  for  life,  and  after  her  decease  directed  all  his  real  and  per- 
sonal estate  to  be  sobl,  and  the  proceeds  divided  among  certain  persons  named, 
and  appointed  his  wife  and  another  his  executrix  and  executor,  and  it  was 
hold  that  the  intention  of  the  testator  was  that  the  life  estate  of  the  wife 
should  be  subject  to  the  payment  of  debts,  and  that  the  executrix  and  execu- 
tor took  an  implied  power  to  sell  the  real  estate  for  this  purpose;  but  the 
oourt  would  not  compel  the  purchaser  to  take  the  title  without  the  concur- 
rence of  the  heir  at  law:  See  also  CookY.  Daweon^  29  Beav.  123,  126,  127; 
8.  G.  on  appeal,  3  De  Gex,  F.  &  J.  127,  128.  A  testamentary  charge  of  real 
estate  with  the  payment  of  debts  generally  authorizes  a  trustee,  to  whom, 
after  imposing  the  charge,  the  testator  has  devised  the  land  upon  a  trust  for 
other  persons,  to  sell  or  mortgage  the  land  charged,  and  etempts  the  pur- 
chaser or  mortgagee  from  liability  to  see  to  the  application  of  the  purchase  or 
mortgage  money:  Ball  v.  Harris,  4  Mylne  &  G.  264. 

Where  the  lands  are  devised,  the  executor  will  not  take  a  power  of  sale, 
though  annexed  to  the  devise  are  the  words  '*  after  all  my  debts  are  paid  **: 
/>icitnv.  ir<M&>27,2Dev.  28a    S^e  9ho  Dewey's  £a:^r$  v,  Jiuggles,  25  N.  J.  Eq.  35. 

Aasigmment  or  Trust  Deed /or  Payment  qf  Debts,  — An  assignment  or  con- 
veyance of  personal  or  real  property,  or  of  real  and  personal  property,  gives 
the  assignee  or  trustee  of  necessity  a  power  of  sale.  The  estate  is  vested  in 
the  tmstee  or  assignee  by  the  deed  of  the  owner,  and  it  is  within  the  scope 
of  his  fiduciary  authority  to  sell  for  the  purposes  of  the  trust:  Ooodrich  v. 
Proctor,  1  Gray,  567;  Oould  v.  Lamb,  11  Met.  84;  Stall  v.  dndnnaii,  16  Ohio 
St.  169;  Williams  v.  Otey,  8  Humph.  653;  S.  G.,  47  Am.  Dec  632;  CIterry  v. 
Greene,  21  Rep.  373  (IlL);  Wood  v.  WhUe,  4  Mylne  t  G.  481.  A  trust  deed 
of  real  and  personal  property  to  pay  debts,  and  for  the  support  of  the  gran- 
tor's family  from  the  income  or  principal  as  should  be  neoessary,  and  for  the 
accomulation  and  division  of  any  surplus,  gives  the  trustees  power  by  impli- 
eatioo  to  sell  the  real  eetste:  Cherry  v.  Greene,  21  Bep.  373  (IlL). 
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Bat  an  ustgnment  that  does  not  porj^rt  to  oonvej  land  will  not  give  thi 
tnutees  a  power  of  sale  over  it:  Baber  v.  Crookahank,  1  Whart.  Dig.,  6th  ed.. 
Deb.  &  Cred.  pL  370.  So  an  unsealed  instmment  conveying  land  in  trust  to 
■ecore  the  payment  of  a  debt  is  not  soiHcient  per  se  to  anthorize  a  sale  aod 
conveyance  of  the  land  by  the  trustee.  The  instrument  creates  merely  an 
equitable  lien  upon  the  land,  which  may  be  enforced  by  a  court  of  equity: 
Littton  V.  Boly,  12  Mo.  567.  And  so  a  conveyance  of  land  in  trust  to  pay  out 
of  the  rents  and  profits  the  grantor's  debts,  and  to  support  the  grantor,  his 
wife  and  children,  and  at  his  death  to  divide  it  among  his  children,  gave  no 
right  to  sell  for  the  payment  of  debts,  or  for  any  purpose:  Mundy  v.  VawUr^ 
3  Gratt  518. 

fmpUcathn  qf  Power  <if  Sale  from  Direction  to  Divide  and  Invest  Property, 
etc.  — No  precise  form  of  words  is  necessary  to  the  creation  of  a  power;  if 
the  intention  to  confer  the  power  is  apparent,  to  enable  the  executor  to  exe- 
cute the  trusts  of  the  will,  the  power  will  be  implied:  Winston  v.  Jones,  6 
Ala.  554.  And  any  words  which  show  an  intention  to  create  a  power  of 
Rale,  or  any  form  of  instrument  which  imposes  duties  upon  a  trustee  tliat  he 
cannot  perform  without  a  sale,  will  necessarily  create  a  power  of  sale  iu  the 
tniatee:  2  Perry  on  Trusts,  sec  766;  but  see  Seeger*s  Bx^rs  v.  Seeger,  21 
K.  J.  Eq.  90.  Thus,  where  the  testator  provides  for  an  equal  division  of  his 
property  among  his  children  upon  the  youngest  attaining  his  majority,  and 
the  realty  is  not  capable  of  advantageous  partition,  a  power  of  sale  over  the 
realty  will  be  conferred  upon  the  executors  by  implication:  Cferaen  v.  Rintdn, 
2  Demarest,  243.  So  where  the  testator  directs  that  his  estate,  real  and  per- 
sonal, be  divided  into  seven  parts  and  distributed  to  his  seven  children 
respectively,  this  gives  the  executors  an  implied  power  of  sale:  Winston  v. 
Jones,  6  Ala.  550.  In  Stewart  v.  HamUton,  37  Hun,  19,  the  testator,  by  the 
first  clause  of  his  will,  gave  and  bequeathed  to  his  executors  all  his  property, 
both  real  and  personal,  of  every  name  and  nature,  in  trust  for  the  purposes 
thereinafter  named.  He  then  gave  legacies  to  various  persons,  and  then 
directeil  the  residue  of  his  estate  to  be  divided  equally  among  certain  persons 
named;  and  the  will  also  provided:  "  I  enjoin  my  executors  not  to  sell  any 
of  the  real  estate  under  three  years,  unless  sold  to  advantage.  Sold  on 
time,  if  to  advantage  **;  and  it  was  held  that  an  implied  power  to  sell  real 
estate  was  conferred  upon  his  executors,  and  that  the  danse  enjoining  a 
sale  for  three  years  was  not  intended  to  suspend  the  power  of  alienation,  but 
merely  to  allow  the  executors  to  hold  the  real  estate  for  that  time,  if  they 
thought  best. 

A  bequest  of  an  annuity  payable  out  of  lands  givee  the  executor  a  power 
to  dispose  of  the  lands  by  side  or  otherwise,  adequate  to  the  performance 
of  the  bequest:  Ex  parte  Elliott,  5  Whart  524;  S.  C,  34  Am.  Dec.  572.  So 
where  the  testator,  after  directing  the  payment  of  his  debts  and  of  some  spe- 
cific legacies,  devised  and  bequeathed  the  residue  and  remainder  of  his  estate^ 
real  and  personal,  to  his  executors  in  trust,  to  invest  the  same  and  pay  the 
income  to  his  wife  during  life,  and  at  her  death  the  balance  to  his  heirs  at 
law,  it  was  held  that  a  power  to  sell  and  convey  the  real  estate  of  the  testator 
by  the  executors  is  fairly  to  be  implied:  IMngston  v.  Murray,  39  How.  Pr. 
102.  And  so  where  property  is  given  to  executors  in  trust,  to  be  equally 
divided  among  the  testator's  children,  with  a  direction  to  pay  the  sons  their 
shares,  and  to  hold  the  daughters'  shares,  and  pay  them  the  income  thereof  in 
half-yearly  payments  for  life,  the  executors  have  power  to  sell  the  testator's 
lands:  BeUhery.  Belcher, 2S^.  J. Eq.  126.  In  Ballaniiney.  FreHnghtnyeen,  38 
Id.  266,  the  testator  authorised  and  empowered  his  executors  to  oontinne  hit 
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interest  in  two  firms,  of  which  the  testator  was  a  member,  and  to  form  ths 
firms  into  a  joint'Stoek  company,  and  to  receiye  and  hold  stock  in  the  same, 
in  the  ]^aoe  and  stead  of  his  interests  therein,  for  the  benefit  of  liis  estatei 
and  it  was  held  that  the  execators  were  anthorized  to  continne  in  the  busi- 
ness of  the  firms  all  the  property  of  the  testatw  embarked  therein  at  the 
time  of  his  decease,  including  real  estate  owned  by  him  indiyidaally  and  as 
a  partner  and  that  held  by  him  in  tmst  for  the  firm,  and  that  the  executors 
bad  power  to  act  in  forming  a  corporation,  and  to  convey  to  the  corporation 
the  testator's  interest  in  the  firms,  including  the  real  estate.  And  so  a  power 
of  sale  is  given  to  an  executor  by  implication  where  the  testator  directs  some- 
thing to  be  done  which  necessarily  implies  that  the  realty  is  to  be  first  sold. 
Thus,  a  direction  to  the  executor  to  "collect"  and  "pay  over"  to  certain 
persons,  in  tmst  for  charitable  purposes,  the  residue  of  the  testatcnr's  realty 
and  personalty,  "  without  sacrificing  too  much  by  forcing  the  sale  thereof," 
give  a  power  of  sale  to  the  executor  by  implication:  Cfoing  y.  Emery,  16  Pick. 
107;  S.  C,  26  Am.  Dec.  645;  but  see  Seegef's  Ea^rs  v.  Seeger,  21  N.  J.  Eq.  90. 

The  rule  as  to  other  trustees  is  the  same  as  that  obtaining  in  respect  to 
executors.  Thus,  where  real  estate  was  devised  to  a  trustee,  his  heirs  and 
representatives  in  trust,  to  invest  and  reinvest  the  same  from  time  to  time  in 
ftocks  or  other  safe  securities,  and  to  pay  over  annually  the  income  thereof, 
together  with  two  hundred  dollars  of  tiie  principal  to  the  testator's  daughter 
during  life,  and  after  her  deoease  to  pay  and  transfer  the  whole  of  the  trust 
fund  to  her  children,  the  trustees  by  necessary  implication  had  the  power  to 
•ell  the  real  estate  discharged  of  tiie  trust:  Purdk  v.  Whitney,  20  Pick.  25. 
So  in  Tail  v.  Latfibury,  L.  R.  1  Eq.  174,  a  marriage  settlement  of  personalty 
contained  a  power  authorizing  the  trustees  to  sell  the  trust  funds  and  invest 
in  the  purchase  of  real  estate,  and  provided  that  the  real  estate  so  purchased 
should  be  considered  as  personal  estate  for  the  purpooes  of  the  settlement. 
Under  this  settlement,  though  it  contained  no  express  power  of  sale  over  the 
land  so  purchased,  the  trustees  nevertheless  had  the  power  to  sell  it. 

But  where  an  estate  was  conveyed  to  a  trustee  in  trust  for  a  corpora- 
tion, to  be  conveyed  by  him  under  the  direction  of  the  directors,  and  upon 
his  failure  to  Cunvey,  they  to  appoint  other  trustees  by  deed,  a  deed  signed 
by  the  president  and  directors  conveyed  no  estate,  though  it  recited  that 
they  wero  the  successors  of  the  trustee:  Bumgamer  v.  CoggsweU,  49  Mo. 
259.  A  power  to  locate  and  survey  land  gives  no  power  to  sdl;  and  an  ex- 
pression on  the  part  of  the  donor  that  he  would  gladly  sell  part  of  the  land 
at  a  low  rate  to  procure  money  to  defray  the  expense  of  the  residue  does 
not  anthorLee  the  person  to  whom  it  is  addressed  to  sell:  Moore  v.  LoekeU,  9 
Bibb,  69. 


(JouDY  V.  Hall. 

[88  ILLXHOIS,  81S.1 

AcnoN  or  Oontr,  whsn  Collatsbau.t  Calued  nr  QuwBTum,  will  be  re- 
ferred either  to  its  general  or  its  statutory  powers,  as  may  be  neoeesaiy 
to  sustain  its  jurisdiction,  and  without  reference  to  any  such  mere  matter 
of  form  as  the  address  of  the  petition. 

AniizsnsTRATOB'tf  NonoB  of  Afpuoatioh  fob  Obdbb  of  Salb  of  Dicb- 
DBSfT*!  Rbaltt  is  soffioieiit,  notwithstanding  the  objection  that  it  was 
Boi  dated,  and  no  state  was  named,  where  the  notioe  stated  that  the  ai^ 
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plioatioik  would  be  made  "at  the  next  term  oi  the  Fnltom  County  ciiouil 
ooort,  to  be  holden  m  Lewiston,  on  the  aecoad  Monday  in  March  next," 
and  the  notice  was  pobliahed  in  a  newspaper  printed  in  Lewiston,  Fnl> 
ton  County,  Ulinoia,  the  first  pablication  being  in  October  preceding  the 
March  term,  when  the  petition  was  filed. 

If o  Special  Form  or  NoncB  ov  Afpugultiov  fob  Oboeb  ov  Sali  ov  Db- 
cedknt's  Realty  being  given  by  statnte,  such  notice  is  not  to  be  sub- 
jected to  hypercriticisro;  and  the  simple  question  is»  Would  any  person 
reading  it  be  advised  of  the  time  and  place  when  and  where  the  petition 
would  be  presented,  and  its  objects  ? 

pAJtnouLAB  Dat  in  Term  on  Which  PEnnoN  ion  Leave  to  Sell  De- 
CEDBi«T*8  Reai/tt  wiU  be  presented  need  not  be  named  in  the  admini^ 
trator's  notice  thereof. 

Faxlurb  ov  GuARDiAir  AD  LiTBic  TO  Akbwer  fOR  Onb  ow  IvrAiffT  Hehui 
a  petition  for  an  order  of  sale  of  a  decedent's  realty  does  not  affdct  the 
jurisdiction  of  the  court  to  pronounce  its  decree,  since  jurisdiction  of  the 
persons  is  acquired  by  publication  of  the  notice. 

Reversal  ov  Decree  bt  Virtue  ov  Which  Administrator  Sold  Land 
does  not  divest  title  of  a  third  person  purchasing  at  the  sale,  or  those 
claiming  under  him,  if  the  court  had  jurisdiction  of  the  parties  and  sub- 
ject-matter. 

Where  Court  has  JuBisDicnoN  or  Parties  and  Subject-matteb,  acts 
performed  and  rights  acquired  by  third  persons  under  its  judgment  or 
decree,  and  while  it  remains  in  force,  must  be  sustained,  notwithstanding 
a  subsequent  reversaL 

Ejectment,  the  question  involved  being  the  validity  of  an 
administrator's  sale.    The  opinion  states  the  case. 

TF.  C.  Goudy^  pro  se, 

J.  8.  Bailey  J  for  the  appellee. 

By  Court,  Lawrence,  J.  This  is  an  action  of  ejectment,  in 
which  the  plaintiflfs  below,  who  are  also  the  plaintiffs  in  error, 
claimed  title  under  the  heirs  of  one  John  Fridley,  deceased, 
and  the  defendant  claimed  under  a  deed  from  his  administra- 
tor. The  decree,  by  virtue  of  which  the  administrator  sold, 
was  afterwards  reversed  in  this  court  upon  a  writ  of  error 
brought  by  the  heirs.  The  case  is  reported  in  25  111.  146.  The 
case  at  bar  depends,  first,  upon  the  character  of  the  judicial 
proceedings  anterior  to  the  sale;  and  secondly,  upon  the  effect 
of  the  reversal.  The  first  point  evidently  resolves  itself  into  a 
pure  question  of  jurisdiction. 

It  is  first  urged  by  the  counsel  for  the  plaintiffs  in  error, 
that  the  petition  for  leave  to  sell  was  addressed  by  the  admin- 
istrator to  the  judge  '^  in  chancery  sitting,"  and  that  there- 
fore the  question  of  jurisdiction  is  to  be  determined,  not  by 
the  statute  of  wills,  but  by  the  general  principles  of  chancery 
practice.    The  case  of  Cost  v.  Rose^  17  111.  276,  cited  in  sup- 
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port  ef  this  position,  was  a  proceeding  in  partition  in  regard  to 
vhich  the  court  had  both  a  statutory  and  a  general  chancery 
jurisdiction,  and  the  address  of  the  bill  was  there  held  to  in- 
dicate the  intention  of  the  party  as  to  which  jurisdiction  he 
Bought  to  call  into  action.  But  the  court  could  not  take  juris- 
diction of  an  administrator's  petition  of  this  specific  character, 
and  grant  the  particular  relief  sought,  except  by  virtue  of  the 
statute,  and  the  petition  clearly  shows  it  was  the  statutory 
power  of  the  court  that  was  invoked.  Besides,  the  action  of 
the  court,  when  collaterally  called  in  question,  will  be  referred 
either  to  its  general  or  its  statutory  powers,  as  may  be  neces* 
sary  to  sustain  its  jurisdiction,  and  without  reference  to  such 
a  mere  matter  of  form  as  the  address  of  the  petition.  Its  juris- 
diction depends  upon  weightier  considerations.  In  this  case, 
however,  the  address  was  not  improper,  because  the  jurisdic- 
tion invoked  is  of  an  equitable  character,  and  this  species  of 
business  is  always  transacted  on  the  chancery  side  of  the  court. 

The  question  then  is.  Did  the  court  have  jurisdiction  under 
the  statute?  It  is  urged  that  the  notice  is  insufficient  because 
no  state  is  named,  and  because  the  notice  is  not  dated.  The 
advertisement  is  as  follows: — 

"Administrator's  NoncB. — Notice  is  hereby  given  to  all 
persons  interested  in  the  estate  of  John  Fridley,  deceased,  that 
application  will  be  made  at  the  next  term  of  the  Fulton  County 
circuit  court,  to  be  holden  in  Lewiston,  on  the  second  Monday 
in  March  next,  for  an  order  for  the  sale  of  all  or  so  much  of 
the  real  estate  of  said  deceased  as  will  be  sufficient  to  pay  his 
debts,  to  wit  [description  of  the  lands];  when  and  where  all 
persons  interested  may  attend  and  show  cause,  if  any  they 
have,  why  said  property  should  not  be  sold  for  the  purposes 
aforesaid.  Abraham  Murphy,  Adm'r." 

The  words  "  state  of  Illinois  "  do  not  appear  in  the  adver- 
tisement. It  was,  however,  published  for  the  requisite  time 
in  a  newspaper  printed  in  Lewiston,  Fulton  County,  the 
first  publication  being  in  October  preceding  the  term  of  the 
court  when  the  petition  was  filed.  No  special  form  is  given  by 
the  statute,  and  this  notice  is  not  to  be  subjected  to  hypercriti- 
cism.  The  simple  question  is,  Would  any  person  reading  it 
be  advised  of  the  time  and  place  when  and  where  the  petition 
would  be  presented,  and  its  objects?  The  answer  cannot  be 
doubtful.  The  paper  was  published  in  Lewiston,  Fulton  County, 
iu  the  state  of  Illinois.  Could  a  person  reading  the  advertise- 
ment suppose  that  *Hhe  Fulton  County  circuit  court  to  be 
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holden  in  Lewiston,"  described  in  the  adTeitisement,  referred 
to  some  possible  Fulton  County  in  another  state?  And  so  of 
the  date.  Could  the  reader,  finding  this  notioe  in  a  paper 
bearing  date  October  29,  1847,  have  any  doubt  but  that  ''the 
next  term  "  of  the  court,  to  be  holden  "  on  the  second  Monday 
of  March  next,"  referred  to*  the  month  of  March  next  after  the 
date  of  the  paper.  It  would  be  most  unjust  to  overturn  titles 
acquired  by  innocent  purchasers  at  public  sales  upon  such 
minute  criticism.  Vfe  have  to  consider  whether  the  object  of 
the  law  has  been  substantially  attained,  and  whether  a  reason- 
able person,  in  the  exercise  of  his  ordinary  faculties,  reading 
this  notice,  would  be  apprised  by  it  in  what  court  and  at  what 
term  the  petition  would  be  presented.  Counsel  do  not  object 
that  no  particular  day  in  the  term  was  named  in  the  notice, 
nor  do  we  deem  that  necessary,  notmthstanding  a  possible  in- 
ference to  the  contrary  might  be  drawn  from  a  casual  expres- 
sion in  the  opinion  in  the  case  of  Oibson  v.  J2oU,  SO  111.  179. 

It  is  also  objected  that  the  guardian  ad  litem  did  not  answer 
for  one  of  the  infant  heirs.  This,  however,  does  not  a£fect  the 
jurisdiction  of  the  court.  In  the  case  of  Gibson  v.  RoUy  27  111. 
91,  it  is  decided  that  jurisdiction  of  the  subject-matter  is  ac- 
quired by  filing  the  petition,  and  jurisdiction  of  the  persons 
by  publication  of  the  notice.  We  entertain  no  doubt  of  the 
correctness  of  this  decision.  But  in  this  case,  after  having 
thus  acquired  jurisdiction,  the  court  did  its  duty  by  appoint- 
ing a  guardian  ad  litem  for  all  the  infant  heirs,  and  the  fact 
that  this  guardian  failed  to  answer  for  one  of  them  certainly 
did  not  take  away  from  the  court  the  power  to  pronounce  its 
decree.  The  infant  and  the  guardian  were  both  in  court,  and 
that  decides  the  question  of  jurisdiction,  which  alone  we  are 
now  considering. 

This  brings  us  to  the  last  question  in  this  case, — the  efiect 
of  a  reversal  of  the  decree.  It  is  urged  by  the  counsel  for  the 
plaintifis  in  error  that  this  destroys  the  title  acquired  by  the 
sale,  although  the  land  was  bought  by  a  third  person,  and  has 
since  been  several  times  transferred.  The  case  of  Wambaugh 
v.  Oatesy  8  N.  Y.  138,  is  cited  in  support  of  this  position.  The 
point  is  not  reasoned  by  the  court  in  that  case,  but  it  seems  to 
be  taken  for  granted  svb  Mentio  that  the  title  reverts  on  the 
reversal  of  the  order  of  sale.  Whether  that  may  not  depend 
upon  some  statutory  provision  of  the  state  of  New  York  we 
are  not  advised.  We  are  certainly  at  a  loss  to  imagine  how 
the  dtcision  is  to  be  sustained  upon  reason  or  principle.    That 
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the  title  aoqtiired  by  a  third  person  through  a  sale  tinder  a 
general  judgment  and  execution  is  not  affected  by  a  subse* 
quent  reversal  of  the  judgment,  is  a  principle  of  law  too  well 
settled  to  need  the  citation  of  authorities.  Yet  what  differ- 
ence is  there,  in  principle,  between  that  case  and  a  sale  by  an 
administrator?  In  the  one  case,  the  sheriff  acts  under  a  gen- 
eral authority  from  the  court  to  sell  all  the  lands  of  the  de- 
fendant that  may  be  necessary  to  satisfy  the  debt.  In  the 
other,  the  administrator  acts  under  a  special  order  directing 
him  to  seU  certain  specified  lands.  But  in  both  cases  it  is 
the  exercise  of  a  power,  and  in  both  cases  this  power  rests 
upon  precisely  the  same  basis,  to  wit,  the  authority  of  the 
court.  If  the  court  has  jurisdiction  to  render  the  judgment, 
or  to  pronounce  the  decree,  that  is,  if  it  has  jurisdiction  over 
the  parties  and  the  subject-matter  then,  upon  principles  of 
universal  law,  acts  performed  and  rights  acquired  by  third 
persons  under  the  authority  of  the  judgment  or  decree,  and 
while  it  remains  in  force,  must  be  sustained,  notwithstanding 
a  subsequent  reversal.  The  necessity  of  this  rule,  as  founded 
upon  important  considerations  of  public  policy,  is  too  apparent 
to  admit  of  dispute.  Society  should  be  able  to  rely  upon  the 
judgments  and  decrees  of  its  courts,  and  although  it  knows 
that  they  are  liable  to  be  reversed,  yet  it  has  a  right,  so  long 
as  they  stand,  to  presume  they  have  been  properly  rendered. 
The  contrary  doctrine  would  be  fatal  to  judicial  sales,  and  to 
the  marketable  value  of  titles  derived  from  them.  The  naked 
question  of  jurisdiction  is  generally  of  easy  determination,  but 
bow  rarely  would  the  most  accomplished  lawyer,  called  upon 
to  examine  a  title  depending  upon  judicial  proceedings,  often 
long  and  intricate,  be  able  to  decide,  with  any  certainty, 
whether  or  not  a  technical  error  has  crept  into  the  record  I 
Questions  similar  in  their  general  character  have  oftep  been 
before  this  court,  and  it  has  inflexibly  adhered  to  the  rule  we 
have  expressed, — that  when  the  validity  of  acts  done  under  a 
judicial  proceeding  is  collaterally  called  in  question,  we  have 
to  look  only  to  the  jurisdiction,  and  if  that  is  found  to  have 
existed,  then  it  matters  not  how  erroneous  the  proceedings  of 
the  court  may  have  been,  the  rights  of  third  persons,  acquired 
while  such  proceedings  were  unreversed,  and  by  virtue  of 
them,  must  be  protected:  McLagan  v.  Brown,  11  111.  523; 
You/ng  v.  Lorain,  11  Id.  637  [52  Am.  Dec.  463];  Iverson  v. 
Loberg,  26  Id.  179  [79  Am.  Dec.  364];  Stow  v.  Kimball^  28  Id. 
107;  FUzgibbon  v.  Lake,  29  Id.  165;  Goudy  v.  HaU,  30  Id.  109; 
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McJiltan  v.  LovCy  13  111.  486  [54  Am.  Dec:  449];  Peak  v.  Shasied, 
21  Id.  137  [74  Am.  Dec.  83];  Grignon'a  Lessees  v.  Astor,  8 
How.  340. 

We  have  only  to  say,  in  conclusion,  that  there  is  no  class  of 
public  sales  better  entitled  to  a  just  degree  of  protection  than 
those  of  administrators.  Purchasers  are  not  to  be  discouraged 
by  the  apprehension  that  through  some  slight  defect  of  form 
they  may  lose  both  their  land  and  their  money,  and  their  title 
remain  beyond  even  the  healing  power  of  the  statute  of  limita- 
tions, until  the  heirs  attain  their  majority,  and  the  time  for 
bringing  a  writ  of  error  has  expired.  A  rule  involving  these 
consequences  would  be  most  injurious  to  infants,  by  leading 
inevitably  to  the  sacrifice  of  so  much  of  their  real  estate  as  the 
administrator  might  find  it  necessary  to  sell.  No  prudent 
man  would  buy,  at  a  price  approaching  the  value  of  the  land, 
if  he  felt  that  his  title  was  to  depend  upon  the  decision  of  a 
writ  of  error  to  be  brought  at  some  distant  day.  As  the  rule 
is  now  understood,  although  there  are,  undoubtedly,  occasional 
instances  of  hardship,  yet  probably  there  is  no  other  class  of 
public  sales  of  real  estate  in  which  there  is  so  little  sacrifice 
as  in  sales  by  administrators. 

In  confirmation  of  the  views  above  expressed  as  to  the  in- 
tent of  the  legislature  to  uphold  these  sales,  reference  may  be 
had  to  the  106th  section  of  the  statute  of  wills,  which  provides 
that  if  an  administrator,  professing  to  sell  under  an  order  of 
court,  shall  make  such  sale  contrary  to  the  provisions  of  this 
chapter,  he  shall  incur  a  penalty  of  five  hundred  dollars,  "pro- 
vided, that  no  such  ofiense  shall  be  deemed  to  afifect  the  validity 
of  such  sale."  Although  this  doubtless  refers  to  irregularities 
committed  after  the  order  of  sale,  yet  the  provision  shows  the 
desire  of  the  legislature  to  give  stability  to  this  species  of  title. 

Decree  affirmed. 

AcnON  07  OOUBT,   WHB3f  Ck>LLATERALLT  CAXJMD  DT  QUBmUM,  WIIX  Bl 

Rbferrab  either  to  its  general  or  its  atatatory  powers,  as  may  be  neoessaiy 

to  sustain  its  jurisdiction,  and  withoat  reference  to  any  snoh  a  mere  matter 
of  form  as  the  address  of  the  petition.  The  principal  case  is  dted  to  this 
point  in  Bobaon  v.  Ewan,  62  Bl.  153;  I^idtola  v.  MUcheU,  70  Id.  261.  TIm 
judgment  of  a  court  having  jurisdiction  of  the  parties  and  subject-matter  is 
presumed  to  be  valid:  Hendrkkaon  y.  St.  Lcma  etc,  R.  R,  Co,,  84  Am.  Dec  76^ 
and  note  78;  YcuHg*8  Adm'r  t.  BaMone,  84  Id.  161. 

Failubb  ov  Exbcutor  ok  ADimnsTRATOR  TO  GiYS  Pbopbr  NoncB  of 
application  for  order  of  sale  of  decedent's  realty,  whether  invalidates  sale: 
6eo  Oibba  v.  Sliaw,  84  Am.  Deo.  737;  Oibaon  v.  Roll,  83  Id.  181,  and  note  183. 

Failcrb  to  Kams  Coukty  or  State,  or  to  Insert  Datb  in  administra- 
tor's notice  of  application  for  leave  to  scjl  real  estate  does  not  invalidate  iU 
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M  the  time  and  place  may  be  ascertained  from  the  newspaper  in  which  the 
Botice  is  published.  The  principal  case  is  cited  to  this  effect  in  if  oore  t.  Neil, 
89IU.  261;  Finth  v.  Sink,  46  Id.  170;  Cfkurt  v.  MarfieXd,  77  Id.  263;  McNUt 
▼.  Tuner,  16  WalL  365. 

Whxbb  Notigb  cv  Afpuoation  fOB  Ohdbb  of  Salb  ov  Land  ov  Db- 
OEDSNT  does  not  specify  the  day  of  the  term  on  which  the  petition  will  be 
presented,  it  may  be  presented  at  any  time  during  the  term:  Cromine  ▼ 
Tharp,  42  HL  122,  citing  the  principal  case.  See  also  Meoii  ▼.  RM,  83  Am. 
Deo.  181,  and  note  183. 

Failuri  or  OuABDZAH  AD  Lrbm  TO  Answbb  iob  Qetb  of  MnroB  Hexbs 
does  not  take  away  the  jurisdiction  of  the  court  to  decree  a  sale  of  the  dece- 
dent's realty.  The  principal  case  is  cited  to  this  effect  in  Oagt  t.  Sdtroder^ 
73  HL  47;  Madden  v.  Cooper,  47  Id.  862.  hkOtbeon  ▼.  HoO,  81  Am.  Dec.  219, 
cited  in  the  principal  case,  it  is  held  that  proceedings  by  an  administrator  to 
sell  real  estate  bind  infant  heirs,  though  they  are  not  nominally  made  parties 
to  the  proceedings. 

Subsequent  RBVKBaAL  OF  Judoioent  will  not  Dmesr  Titlb  of  Stbanoeb 
who  purchases  at  sale  where  the  court  had  jurisdiction  of  the  parties  and  sub- 
ject matter:  Jeeup  ▼.  CUp  Bank  qf  Racine,  82  Am.  Dec  703,  and  note  705; 
MeBride  and  Murpliy  v.  Longworth,  84  Id.  383;  Ooeeon  ▼.  Donaldson,  68  Id. 
723.  The  principal  case  is  cited  to  this  point  in  Hobaon  ▼.  Swan,  62  HI.  15«}; 
Feaater  v.  Fleming,  56  Id.  460;  Moore  v.  Neil,  39  Id.  262;  Wadltams  v.  Oay, 
73  Id.  422;  Madden  v.  Cooper,  47  Id.  362.  Where  the  court  has  juriadiction 
over  the  parties  and  subject-matter,  acts  performed  and  rights  acquired  by 
third  persons  under  the  authority  of  its  judgment  or  decree,  and  while  it  re^ 
mains  in  force,  must  be  sustained,  notwithstanding  a  subsequent  reversal: 
HobHon  V.  Etoan,  62  IlL  155;  Feaster  v.  Fleminfj,  56  Id  460;  Carpenter  v.  Dex- 
ter, 8  WalL  531,  citing  the  principal  case.  Society  should  be  able  to  rely 
upon  the  judgments  and  decrees  of  its  courts,  and  although  it  knows  that 
they  are  liable  to  be  reversed,  yet  it  has  a  right  so  long  as  they  stand  to  pre* 
sume  that  they  have  been  properly  rendered:  Wadltams  v.  C/ajf,  73  lU.  422. 

COUBT  ACQUIBBS  JUBISDIOnON  OF  SUBJBOT-MATTBB  BT  FlLDfO  OF  PSTITIOII 

of  an  administrator  for  leave  to  sell  real  estate,  and  jurisdiction  of  the  per- 
son by  publication  of  the  notice,  or  by  service  of  the  notice,  as  provided  by 
the  statute:  Cage  v.  Scltroder,  73  IlL  47,  citing  the  principal  case;  Oibaon  v. 
RoU,  81  Am.  Dec.  219. 

FlNDWO  OF  CoUBT  THAT  DEFENDANTS  WEBE  DULY  NOTIFIED  BY  PUBLI- 
CATION will  be  sufficient  evidence  of  that  fact  in  all  collateral  proceedings  un- 
less the  record  shows  something  to  the  contrary.  The  principal  case  is  cited 
to  this  effect  in  Harris  v.  Lester,  80  IlL  3U\  317.  See  also  to  the  same  effect 
Vorrow  v.  Weed,  66  Am.  Dec  122;  Oibson  v.  Roll,  81  Id.  219;  Oibba  v.  Sltaio, 
84  Id.  737. 

FiNDiNo  OF  Court  is  not  Void  and  cannot  be  QuBsnoNSD  cv  Oollat- 
eba:^  Pbocebdino,  no  matter  how  erroneous  it  may  be,  provided  the  court 
had  jurisdiction  of  the  parties  and  subject-matter:  Hobeon  v.  Ewan,  62  HL 
154;  Moore  v.  Neil,  39  Id.  262,  citing  the  principal  case;  Young's  Adm'r  v. 
RaiJibone,  84  Am.  Dec.  151,  and  note  citing  prior  cases;  Bruee  v.  doutmam, 
84  Id.  Ill;  Wimbejrlf  v.  ffurst,  83  Id.  295;  Sidensparher  v.  Sidensparler,  83 
Id.  527;  Finneran  v.  Leonard,  83  Id.  665.  So  the  erroneous  action  of  an  ad- 
ministrator, under  a  license  to  sell  land,  can  amount  to  no  more  than  an  irregu  • 
larity,  which  will  be  shielded  by  the  oonfirmatioa  from  attack  in  a  ooUaterai 
action:  jOeman  v.  Traphagen^  23  Mich.  88. 
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Black  v.  Hills. 

IS6  iLUlfOia.  87B.J 

PmcBASXB  or  Laud  iob  Valuablb  Ck>ir8ii>sEATio]f  with  Notice  or  Prioe 
Dkkd  for  Mune  land  made  by  the  grantor  during  infuu^,  bat  without  no- 
tice of  a  gabeeqaent  ratification  of  that  deed,  will  hold  the  land  against 
the  prior  grantee. 

0km  BA8  AS  Pbbtbct  Lboal  Riqht  to  Pubchass  Lakd  which  his  grantor 
has  oonyeyed  daring  minority  as  to  purchase  land  that  has  neyer  been 
coQYeyed  at  all;  and  he  is  not  to  be  denied  the  position  of  an  innocent 
purchaser  because  he  has  notice  of  the  deed  made  during  minority 

Wbxrb  BATifiGATioif  or  iNrAitr's  DuED  18  BT  Wnrrnai  iMSTBUHKitT,  it  is 
within  the  policy  of  the  registry  laws;  if  by  acts  in  paiB^  then  a  subse- 
quent purchaser  must  be  affected  with  notice  of  such  acts. 

P08SE88ioif  or  LAin>  BT  Obabtbb  or  LnrAitr  n  Konoi  of  any  acts  of  rati- 
fic 


Bill  in  equity  to  compel  the  oonveyanoe  of  title  to  certain 
lands.    The  opinion  states  the  case. 

Hay  and  SHnnefy  for  the  appellants 

Warreny  Wheatj  and  Bailey^  for  the  appellees. 

By  Court,  Lawrence,  J.  The  testimony  in  this  case  is 
somewhat  contradictory,  but  we  consider  the  following  state 
of  facts  suflBciently  proven:  — 

On  the  13th  of  August,  1857,  the  appellee,  Henry  Hills, 
then  a  minor,  sold  and  conveyed  to  Black,  one  of  the  appel- 
lants, two  tracts  of  land,  not  adjoining  each  other,  and  de- 
scribed as  the  east  half  of  the  southwest  and  the  north  half 
of  the  northwest  31,  2  north,  1  west.  Hills  attained  his  ma- 
jority on  the  28th  of  September,  1858,  and  on  that  day  eze> 
cuted  to  the  appellants.  Black  and  Farwell,  his  bond  for  the 
conveyance  to  them  of  the  above-described  lands,  upon  the 
payment  of  seventeen  hundred  dollars.  At  the  same  time 
that  he  executed  this  bond,  he  indorsed  upon  it  a  receipt  for 
one  thousand  dollars  paid  by  Black.  It  appears  from  the 
evidence  that  this  receipt  was  in  settlement  of  the  transac- 
tions which  had  previously  occurred  between  Hills  and  Black. 
In  October,  1858,  Hills  executed  one  receipt  for  three  hundred 
dollars  paid  by  Farwell,  and  another  for  six  himdred  dollars 
paid  by  Black.  On  the  17th  of  October,  1858,  Black  took 
possession  of  the  east  half  of  the  southwest  31,  above  do- 
scribed,  but  neither  he  nor  Farwell  has  ever  had  possession  of 
the  other  tract.  The  deed  to  Black,  made  while  Hills  was  au 
infSEint,  was  recorded,  but  the  bond  to  Black  and  Farwell  was 
not 
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On  the  19th  of  October,  1858,  the  defendant  Gammon 
bought  of  Hills  both  the  above-described  tracts,  paid  him  a 
valuable  consideration  in  property  and  money,  and  received  a 
deed.  We  find  nothing  in  the  record  showing  that  Gammon 
had  any  knowledge  whatever  of  the  previous  transaction  be- 
tween Hills,  Black,  and  Farwell,  or  that  this  purchase  was 
made  with  any  fraudulent  intent.  Hills  received  from  Gam- 
mon a  pair  of  mules,  a  carriage,  and  harness,  valued  at  $750,  his 
note,  and  some  money.    The  precise  amount  does  not  appear. 

On  the  foregoing  state  of  facts,  the  appellants  filed  their 
bill  for  a  conveyance  from  Gammon  to  themselves  of  both 
tracts  of  land.  The  court  below  decreed  a  conveyance  of  the 
east  half  of  the  southwest  31,  of  which  Black  was  in  posses- 
sion at  the  time  of  the  sale  by  Hills  to  Gammon,  but  refused 
it  as  to  the  other  tract.    This  refusal  is  now  assigned  for  error. 

It  is  urged  by  the  counsel  for  the  appellants,  tliat  when 
Gammon  bought  of  Hills,  he  had  constructive  notice,  through 
the  record,  that  Hills,  while  a  minor,  had  conveyed  to  Black, 
and  that  he  bought  with  knowledge  that  such  conveyance 
might  be  ratified,  and  subject  to  the  chances  of  ratification. 
Expressed  as  an  abstract  proposition,  this  would  imply  that  a 
written  ratification  by  a  grantor,  after  he  reaches  his  majority, 
of  a  recorded  deed  made  by  him  while  a  minor,  need  not  be 
recorded  as  against  a  subsequent  purchaser.  No  authority  to 
this  effect  has  been  adduced,  and  we  have  searched  the  books 
in  vain  for  the  decisions  of  other  courts  upon  this  point.  As 
a  question  of  principle,  we  have  little  difficulty  in  saying  that 
a  subsequent  purchaser,  for  a  valuable  consideration,  will  hold 
the  land  conveyed  as  against  a  ratification,  by  the  grantor,  of 
a  deed  made  during  his  minority,  of  which  ratification  the 
subsequent  purchaser  has  neither  actual  nor  constructive 
notice. 

The  argument  that  the  subsequent  purchaser  takes  with 
knowledge  that  his  grantor  may  have  ratified,  and  therefore 
takes  subject  to  that  risk,  would  apply  as  well  to  all  convey- 
ances. For  in  every  instance  where  a  deed  is  made,  the  grantee 
knows  that  his  grantor  may  have  made  a  former  conveyance, 
and  it  is  precisely  to  protect  the  innocent  purchaser  against 
such  chances  that  our  registry  laws  are  enacted.  It  can,  in  no 
just  sense,  be  said  that  the  grantee  of  a  person  who  had  con- 
veyed during  his  infancy  is  not  to  be  deemed  an  innocent 
purchaser,  if  he  has  notice  of  the  first  deed.  He  has  as  per- 
fect a  legal  right  to  purchase  land  which  his  grantor  had  sold 
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during  minority  as  lie  would  have  to  purchase  land  that  had 
never  been  conveyed  at  all.  The  moment  the  second  deed  is 
made,  the  deed  made  in  infancy  is  disaflSnned,  and  becomes 
void.  It  is  as  if  it  had  never  been.  This  right  of  disaffirm- 
ance is  necessarily  given  by  the  law  to  prevent  great  frauds. 
Yet  the  right  would  be  practically  of  little  value  to  the  minor, 
if  the  person  buying  of  him,  after  he  becomes  of  age,  is  to  be 
considered  as  incurring,  in  any  way,  the  censure  of  the  law, 
and  to  be  therefore  denied  the  position  of  an  innocent  pur- 
chaser. It  does  not  devolve  upon  him  to  investigate  whether, 
in  the  particular  case,  his  grantor  ought  to  disaffirm,  as  a 
question  of  morals  between  him  and  the  first  grantee.  It  is 
enough  for  him  to  know  that  the  law  gives  the  absolute  right 
to  disaffirm  in  every  case,  and  he  may  presume  that  his 
grantor  is  exercising  that  right  for  reasons  that  would  be  as 
satisfactory  in  the  forum  of  conscience  as  the  act  is  valid  in  a 
court  of  law. 

The  deed  of  an  in&nt  may  be  ratified  by  a  written  instru- 
ment, or  by  acts  in  paia^  or  by  long  acquiescence.  While  it 
is  true  that  the  title,  after  ratification,  is  held,  for  most  pur- 
poses, to  relate  back  to  the  original  deed,  yet  it  is  the  ratifica- 
tion which  is  the  efiective  act,  and  which  rescues  the  deed 
from  its  liability,  at  any  moment,  to  be  made  a  nuUity.  We 
have  no  doubt  that,  if  the  ratification  is  by  means  of  a  written 
instrument,  it  is  within  the  policy  of  the  registry  laws.  It  is 
the  object  of  those  laws  to  disclose  to  all  the  world  tho  exact 
condition  of  a  title,  and  written  instruments  relating  to  land, 
not  appearing  there,  are  to  be  taken  as  not  existing,  unless 
the  knowledge  of  them  is  brought  home  in  some  other  way. 
If  the  ratification  is  by  acts  in  pau,  then  a  subsequent  pur- 
chaser must  be  affected  with  notice  of  those  acts.  Of  course, 
possession  by  the  first  grantee  would  be  notice,  not  only  of 
the  original  deed,  but  of  any  acts  of  ratification. 

If  these  principles  are  correctly  laid  down,  this  case  has 
l>een  rightly  decided.  It  does  not  matter  whether  the  instru- 
ment executed  by  Hills  to  Black  and  Farwell  should  be  regarded 
an  a  ratification  or  a  new  sale.  In  the  view  we  have  taken  of 
this  case,  the  result  would  be  the  same.  The  appellants  are 
entitled  to  a  deed  for  the  tract  of  which  Black  had  actual 
possession  at  the  date  of  Gammon's  purchase.  As  to  the 
other  tract,  the  instrument  of  ratification  being  unrecorded, 
and  neither  Black  nor  Farwell  being  in  possession,  the  title 
must  be  left  in  Oammon. 
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The  case  of  Ogden  v.  Haven,  24  111.  69,  depends  upon  quite 
•ther  principles  than  those  which  control  this  case.  There, 
there  was  actual  notice  to  the  subsequent  encumbrancer. 

Decree  affirmed. 

PdssBBioif  OF  Land  Puti'imo  Pubcbassb  upon  Inquzrt  am  to  Onjiia* 
■BiF  THUUBOF:  BUmtoMip  y.  D(mgla$,  82  Am.  Deo.  608,  and  note  613;  DK^ 
Ion  ▼.  Wartchamer^  82  Id.  766»  and  note  776. 

Inta2it'8  DncD  IS  Disaiubmxd  bt  Subssquskt  Ck>NTSTA]rcB  or  Sami 
Land  bt  Hm  after  attaining  his  majority:  Petermm  ▼.  Laik,  69  Am.  Deo.  441, 
and  caaea  cited  in  the  note  443;  see  also  JH^taiard  y.  WoIilfard*9  ffdn,  76  Id. 
209,  and  note  217;  Harrod  t.  Mpen,  76  Id.  409,  and  note  418. 

Thx  FRCVdPAL  0A8X  18  ciTXD  to  the  point  that  the  deed  of  an  infant  may 
be  ratified  by  acts  in  paii  or  by  long  aoqniesoence:  Keil  y.  Heaieff^  84  IlL  106; 
and  also  to  the  point  that  the  registry  laws  were  enacted  for  the  complete 
protection  of  titles,  and  were  intended  to  disclose  their  tme  condition. 
Hence,  when  the  record  shows  the  title  to  be  in  a  particular  person,  porohasers 
haye  the  right  to  regard  him  as  the  real  owner:  Hblbrook  y.  Diekmttm,  66  DL 

6oa 


Lbwis  v.  Hbadlbt. 

[85  nJAHOIS,  40.] 

Law  OF  Flaoi  wbxbx  OcnrrsAcr  is  Mabi  Gomiis  PmoBMAirai  of  its 
terms  and  conditions  as  a  general  role;  hat  when  it  is  to  be  performed  at 
a  different  place  and  under  a  difierent  jnrisdictioQ  from  that  where  it  was 
entered  into»  then  the  law  of  the  place  of  performance  must  goyem. 

Partus  to  Aobkkmzzvt  abb  Pbbsumbd  to  Enow  Law  of  Plage  where 
performance  is  to  be  made,  and  to  contract  with  a  yiew  to  that  law  unless 
it  is  otherwise  expressed  in  the  contract,  and  this  presumption  is  legal 
and  irrebutable. 

It  is  Lboal  PsESUMFnoif  that  Coivtract  is  to  bb  Pkbiobmbd  where  it 
is  made,  unless  it  specifies  a  different  place  of  performance. 

Notbs  and  Cbbtificatbs  of  Dspoerr  abb  Govbrnbd  bt  Law  of  Statb 
where  they  are  payable  though  giyen  in  pursuance  of  an  arrangement 
made  in  another  state. 

Pabtt  to  Ck>NTRAor  will  not  bb  Hbabi>  to  Sat  that  Hb  was  Ionobant 
of  the  law  of  the  state  where  the  contract  is  to  be  performed,  and  it  is 
error  for  the  court  to  instruct  in  an  action  on  such  contract  that  the 
party  should  be  shown  to  haye  knowledge  of  that  law. 

AssuKPSiT  by  the  defendant  in  error  ag^ainst  the  plaintiff  in 
error  on  two  promissory  notes,  one  for  two  thousand  and  the 
other  for  eight  thousand  dollars,  and  both  dated  March  13, 
1861,  at  Decatur,  Illinois.  The  defense  was  that  the  con- 
sideration of  the  notes  was  bills  of  the  Morris  County  Bank, 
of  New  Jersey,  of  a  smaller  denomination  than  five  dollars, 
and  designed  for  droolation  in  DlinoiB  in  violation  of  the  law 
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of  that  state.  It  appeared  that  the  notes  were  given  as  col- 
lateral security  for  bills  of  the  Morris  Connty  Bank,  of  New 
Jersey,  deposited  by  that  bank  or  its  agents  in  the  Railroad 
Bank  of  Decator,  Illinois^  which  bank,  it  appeared,  had  failed 
and  made  an  assignment  for  the  benefit  of  creditors  at  the 
time  of  the  execution  of  the  notes.  The  whole  amount  of 
deposits  made  by  the  Morris  County  Bank  was  fifteen  thou- 
sand dollars,  and  of  that  sum  five  thousand  dollars  were  in 
five-dollar  bills,  and  the  remainder  in  bills  of  smaller  denomi- 
nations, all  issued  from  the  Morris  County  Bank.  The  con- 
tract to  deposit  this  money  in  the  Railroad  Bank  was  made 
in  New  Jersey,  and  the  money  was  sent  to  Decatur  to  the  Rail- 
road Bank  by  the  Morris  County  Bank.  After  its  receipt  the 
Railroad  Bai^  paid  it  out  and  received  it  in  the  course  of  their 
business  until  it  ceased  to  circulate  in  Illinois.  The  jury  found 
for  the  plaintiff  in  the  sum  of  $12,025.  Defendant  moved  for 
a  new  trial  and  in  arrest  of  judgment.  These  motions  were 
overruled,  and  the  court  rendered  judgment  on  the  verdict, 
and  the  defendant  now  assigns  error  to  the  giving  and  refus- 
ing of  instructions. 

Nel8(m  and  Roby  and  OaUagher  and  Lakej  tot  the  plaintiff  in 
error. 

Moore  and  Oreeney  for  the  defendant  in  enor. 

By  Court,  Walker,  C.  J.  On  the  trial  below,  the  ooorti  on 
behalf  of  the  plaintiff,  instructed  the  jury  that  if  they  be- 
lieved, from  the  evidence,  that  the  indebtedness  accrued  from 
the  Railroad  Bank  to  the  Morris  County  Bank,  for  its  notes  of 
a  less  denomination  than  five  dollars,  miless  they  further  be- 
lieved that  the  Morris  County  Bank  was  aware  that  it  was  a 
violation  of  the  laws  of  the  state  of  Illinois  to  circulate  therein 
bills  of  that  character,  they  should  find  for  the  plaintiff.  Also, 
that  if  they  believed  from  the  evidence  that  the  notes  sued 
upon  were  given  by  plaintiff  in  error  to  secure  a  balance 
due  from  the  Railroad  Bank  to  the  Morris  County  Bank,  and 
he  was  at  the  time  a  principal  shareholder  in  the  former  bank, 
then  the  consideration  was  sufficient. 

These  instructions  were  excepted  to  at  the  time  they  were 
given,  and  the  errors  assigned  question  their  accuracy.  The 
doctrine  seems  to  be  settled  that,  as  a  general  rule,  the  law  of 
the  place  where  a  contract  is  made  must  govern  the  perform- 
ance of  its  terms  and  conditions.  But  when  it  is  to  be  per- 
formed at  a  different  place  and  under  a  different  jurisdiction 
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from  that  where  it  was  entered  into,  then  the  law  of  the  place 
of  performance  must  govern.  And  not  only  so,  but  the  parties 
to  the  agreement  are  presumed  to  be  informed  in  regard  to 
the  law  of  the  place  where  performance  is  to  be  made,  and  to 
contract  with  a  view  to  that  law,  unless  it  is  otherwise  ex- 
pressed in  the  contract.  And  this  is  a  legal  presumption  that 
cannot  be  rebutted.  It  is  also  a  legal  presumption  that  a  con- 
tract is  to  be  performed  where  it  is  made,  unless  it  specifies  a 
different  place  for  the  performance.  Notwithstanding  the 
arrangement  was  made  in  New  Jersey,  that  the  bills  of  the 
Morris  County  Bank  should  be  deposited  in  the  Railroad  Bank, 
yet  the  bills  were  sent  to  Illinois  by  the  former,  and  the  cer- 
tificates of  deposit  bear  date  at  Decatur,  and  no  other  place 
being  named,  they  were  payable  at  that  place.  And  the  notes 
are  also  dated  at  Decatur,  and  are  payable  by  operation  of  law 
at  the  same  place.  It  then  follows  that  as  these  bills  were 
sent  to  Illinois  and  deposited,  and  the  notes  and  certificates  of 
deposit  were  made  in  this  state,  and  payable  here,  the  laws  of 
our  state  must  govern,  and  the  Morris  County  Bank  and  its 
agents  must  be  held  to  have  contracted  with  reference  to  these 
laws. 

The  certificates  were  payable  at  the  Railroad  Bank  on  their 
return.  And  as  the  agents  of  the  Morris  County  Bank  have 
made  the  contract  to  be  governed  by  the  laws  of  Illinois,  they 
will  not  be  heard  to  say  that  they  were  ignorant  of  these  laws. 
The  court  therefore  erred  in  instructing  the  jury,  that  the  evi- 
dence should  show  that  they  had  knowledge  of  the  law  pro* 
hibiting  the  circulation  of  such  notes,  and  that  contracts  of 
which  they  formed  the  consideration  are  prohibited.  It  was 
equally  an  error  to  amend  the  first  instruction  of  plaintiff  in 
error  so  as  to  assert  the  same  rule,  which  we  have  seen  is  ob- 
noxious, to  the  objection  that  the  Morris  County  Bank  should 
have  had  actual  notice  that  the  law  prohibited  the  trans- 
action. Although  this  is  an  ungracious  defense,  and  is  en- 
titled only  to  such  consideration  as  courts  are  compelled  to 
give  under  the  positive  requirements  of  the  law,  still  the  in- 
structions did  not  state  the  law  correctly,  and  they  for  that 
reason  may  have  misled  the  jury  in  finding  their  verdict,  and 
we  must  therefore  hold  them  to  be  erroneous.  When  such 
instructions  have  been  given,  we  are  compelled  to  reverse,  and 
send  the  case  to  another  jury. 

For  these  reasons  the  judgment  of  the  oomrt  below  is  m- 
versed  and  the  cause  remanded. 

Judgment  reversed. 
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PBOMIBBOftT  KonS  ABE  GOTIBKED  BT  LaW  OV  PlACB  WBXBJt  THET  AitM 

Patablb:  Buni  y.  Sttmdart,  TJ  Am.  Dec  79,  and  note  87. 

Law  or  Place  where  CoMTAAcrr  is  Made  Governs  It  nnlesa  it  U  to 
be  perfonned  in  another  place,  when  it  is  governed  by  the  Uw  of  the  Utter 
plaoe:  Ayer  v.  TUden,  77  Am.  Dec.  355,  and  cases  cited  in  the  note  300; 
Tcumg  v.  Harris,  61  Id.  170. 

It  is  Prbsumftion  or  Law  that  Ck>ivTRAor  is  to  be  PsBroRifED  where 
It  is  Made:  Romiirm  v.  Baher^  52  HL  245,  citbig  the  principal  case;  Speed 
V.  May^  55  Am.  Dea  540;  AOahinm  v.  Bamsay,  S7  Id.  417. 

The  rsiEcaiPAL  case  is  AnxRMED  Aia>  eqllowed  in  LcwU  v.  Beadky,  M 
I1L4S7. 


EIaufman  V.  Smallwood. 

[S6  iLLOffOIS,  fiOlJ 

Pdbohaser  ow  Lakd  at  Sherov's  Sale  Who  Rbcetves  Pobtiok  or  Re- 
DBMPTIOK  MovET  from  the  judgment  debtor,  and  agrees  to  give  him 
time  for  the  payment  of  the  residne,  without  stipulating  that  unless  the 
residue  be  paid  by  a  specified  time  he  shall  have  the  right  to  take  out 
his  sheriff's  deed,  so  ftir  waives  his  right  to  the  sheriff's  deed  that  he  is 
not  entitled  to  it  if  he  neither  tenders  back  the  money  received  nor  gives 
notice  of  his  intentun  to  rescind  the  contract,  and  take  out  a  deed, 
mileis  the  residne  be  psid  within  a  reasonable  time. 

Bill  in  equity.  A  decree  was  rendered  in  favor  of  the  com- 
plainant, and  the  defendants  assigned  error.  The  opinion 
states  the  case. 

8.  O.  Malone,  for  the  plaintiffs  in  error. 
Nehon  and  Rdbyy  for  the  defendant  in  error. 

By  Court,  Lawbence,  J.  Prioe  leoovered  a  judgment 
against  Smallwood,  the  defendant  in  error,  in  the  circuit  court 
of  Macon  County,  in  1859.  Execution  was  sued  out,  under 
which  an  undivided  half  of  certain  mill  property  was  sold, 
and  bid  in  by  Price  at  the  rate  of  seventy-seven  dollars  for 
each  lot,  making  a  total  of  about  four  hundred  dollars.  After 
the  sale,  and  before  the  year  for  redemption  had  expired, 
Smallwood  sold  and  conveyed  his  undivided  interest  in  said 
property  to  John  H.  Kaufman,  one  of  the  plaintiffs  in  error, 
giving  a  deed  of  warranty,  and  taking  back  a  mortgage  to 
secure  the  unpaid  portion  of  the  purchase-money,  amounting 
to  seventeen  hundred  dollars.  This  was  in  September,  1860. 
In  March,  1861,  shortly  before  the  expiration  of  the  year  for 
redemption,  Smallwood  entered  into  an  arrangement  with 
Price,  by  which  he  paid  the  latter  $255  towards  the  redemp- 
lion  of  ^e  property,  and  was  to  have  a  few  days  longer  for  the 
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payment  of  the  balance.  There  was  no  stipiilation  that  in 
the  event  of  failure  to  pay  the  residue  of  the  redemption 
money  by  any  specified  time  Price  should  have  the  right  to 
take  out  his  sheriff's  deed.  Smallwood  failed  to  pay,  although 
several  times  requested  by  Price,  and  in  September,  1861,  the 
latter  procured  his  deed  from  the  sheriff,  and  advertised  the 
property  for  sale.  In  the  mean  while,  February  25,  1861, 
John  H.  Kaufman  had  sold  the  property  to  his  co-plaintiffs  in 
error,  wno  were  his  sons  and  son-in-law.  In  October,  1861, 
Morthland,  the  son-in-law,  in  behalf  of  himself  and  his  two 
brothers-in-law,  J.  G.  and  J.  L.  Kaufrnan,  went  to  Price,  made 
some  threats  about  setting  aside  the  sheriff's  sale,  and  finally 
obtained  a  deed  from  Um  to  themselves  for  the  property  in 
question,  for  which  they  paid  him  $182.  Smallwood  learning 
this,  filed  his  bill  against  Price,  the  Kauffmans,  and  Morth- 
land to  set  aside  the  deeds  from  the  sheriff  to  Price,  and  from 
Price  to  his  co-defendants.  The  case  was  heard  on  proofs, 
and  the  court  decreed  in  conformity  with  the  prayer  of  the 
bill.    This  decree  is  now  assigned  for  error. 

It  appears  in  the  evidence  that  the  mill  property  was  worth 
from  ten  thousand  dollars  to  eleven  thousand  dollars,  and 
that  John  H.  Kauffman  was  reputed  insolvent. 

We  entertain  no  doubt  as  to  the  correctness  of  this  decree. 
By  accepting  a  part  of  the  redemption  money,  with  an  agree- 
ment to  give  time  for  the  residue,  Price  waived  his  right  to  a 
sheriflfs  deed.  He  might  have  made  it  one  of  the  conditions 
of  his  arrangement  with  Smallwood  that,  unless  the  residue 
should  be  paid  by  a  specified  time,  the  deed  might  be  still 
taken  out.  This,  however,  he  did  not  do.  Or  under  the  ar- 
rangement actually  made,  it  is  probable  he  might  have  ten- 
dered back  the  $255  received,  with  notice  to  Smallwood  that 
unless  the  amount  due  should  be  paid  within  a  reasonable  time, 
he  should  hold  the  contract  rescinded  and  take  out  the  deed. 
Whether  he  could  have  revived  his  right  to  a  deed  on  mere 
notice  to  Smallwood  of  his  intent  to  rescind  the  contract,  with- 
out tendering  back  the  money,  it  is  not  necessary  to  inquire. 
Certain  it  is  that  without  doing  either  one  or  the  other,  the 
procuring  of  a  deed,  and  selling  the  title  to  the  first  comer  for 
a  consideration  almost  nominal  was  a  summary  disposition  of 
the  rights  of  Smallwood,  which  the  law  gave  Mm  no  power  to 
effect.    It  amounted  to  constructive  fraud. 

The  only  remaining  question  is  as  to  whether  the  Kaufmans 
and  Morthlandf  when  Uiey  bought  of  Price,  had  notice  of  the 
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transactions  between  the  latter  and  Smallwood.  The  evidence 
of  Price,  although  he  seems  an  unwilling  or  an  unintelligent 
witness,  taken  in  connection  with  the  amount  paid,  and  the 
relations  of  these  parties  to  each  other,  leaves  no  reasonable 
doubt.  Although  the  witness  testifies  that  he  could  not 
remember  that  anything  was  said  about  the  redemption 
money  which  had  been  paid  by  Price,  yet  he  several  times 
repeats  that  when  Morthland  came  to  him  it  was  with  an  offer 
*^  to  pay  him  the  money  that  was  back,"  amounting  to  $182. 
This  was  for  one  half  of  a  property  worth  from  ten  to  twelve 
thousand  dollars.  The  witness  was  reluctant  to  convey,  but 
was  pressed  by  threats  from  Morthland  that  they  would  set 
aside  the  sale.  He  finally  conveys  for  the  trifling  considera- 
tion just  named.  This  same  undivided  half  of  the  property 
had  been  sold  but  a  few  months  before  by  Smallwood  to  the 
elder  Eaufrnan,  and  by  the  latter  to  his  sons,  Smallwood 
holding  a  mortgage  upon  it  for  seventeen  hundred  dollars 
against  the  elder  Kaufinan,  and  the  latter  being  insolvent.  It 
would  be  folly  not  to  presume,  in  the  presence  of  these  circum- 
stances, that  when  Morthland  went  to  Price  with  his  ofier  of 
the  balance  due,  and  with  his  knavish  threats  to  set  aside  the 
sale  if  the  latter  would  not  convey,  he  had  notice  that  Small- 
wood  had  paid  a  part  of  the  redemption  money,  and  what 
amount.  It  is  difiScult  not  to  believe  that  the  transaction  was 
a  clumsy  fraud  on  the  part  of  Morthland  and  the  younger 
Kaufmans,  attempted  for  the  purpose  of  depriving  Smallwood 
of  the  benefit  of  his  mortgage  lien. 

The  decree  does  exact  justice  to  all  parties.  Price  has  re- 
ceived his  money.  The  younger  Kaufmans  and  Morthland 
are  refunded  the  money  they  have  paid,  and  Smallwood  re- 
tains the  benefit  of  his  mortgage  lien. 

Decree  affirmed. 

AooBFTAiroB  or  RiDiiiFnoN  Hoim'  Induced  bt  Faimm  BxpaisEfTATioifi 
of  the  •heri£^  that  the  law  goTeming  redemptions  had  been  complied  with,  is 
not  a  wairer  of  the  right  to  object  to  a  non-compliance  with  the  law,  and  oo 
retonding  or  oflEaring  to  refund  the  money,  to  hold  the  property  frtoo  from 
raoh  redemption:  Walter  t.  Harris^  32  Am.  Deo.  590.  Bat  a  purchaser  at  an 
ezecation  sale  csimot  have  the  redemption  of  the  property  set  aside  in  equity 
on  the  ground  of  fraud  while  still  retaining  the  redemption  money:  Merry  ▼. 
AMMdb,  64  Id.  434. 

Thb  pbctgipal  casb  is  oitid  to  the  point  that  where  a  purchaser  at  a  sher- 
iff's sale  of  lands  accepts  part  of  the  purchase-money,  under  an  agreement 
with  the  judgment  debtor  to  pay  the  same,  he  waires  his  rights  to  enforce  s 
forfeiture  of  the  equity  of  redemption,  and  his  interest  in  the  land  becomes  • 
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mere  secnnty  for  the  bulaace  of  fho  pnrchase-money;  he  becomes  an  equitable 
mortgagee,  with  the  right  of  redemption  in  the  judgment  debtor:  McCormkk 
T.  OreenhoWf  2  Utah«  860.  So  a  mortgagee,  thongh  entitled  to  claim  the  fee 
under  f oreoloeare  prooeedinga,  if  he  Tolnntarily  accepts  payment  afterwards, 
thereby  opens  the  f oreolosore^  and  waives  his  right  to  instst  upon  it^  and  this 
priaoiple  is  equally  applioable  to  ezecutioii  sales  with  respeot  to  the  right  ol 
redemption:  Wmiigr.  i^iKfo-,  29 Mich.  183. 


LuNN  V.  Gagb. 

ri7  liuirois,  19l] 

Oomuan  axe  to  bb  OomcauxD  to  vm  Jhawnmsr  ok  Indcfbcdxht, 
aeoording  to  the  intention  of  the  parties  and  the  good  sense  of  the  case. 

CcyvncASTB  bt  LnaB  to  Pat  Rbnt,  akd  bt  Lbssob  to  Maxb  Ikpbovb- 
MBBTS  AHD  Rbfaibii,  without  whioh  the  premises  would  be  useless  for 
the  purposes  leased,  are  mutual  and  dependent,  and  the  lessor's  failure 
to  perform  his  corenant  within  a  reasonable  time,  where  no  time  is  speci- 
fied, justifiei  the  lessee  in  abandoning  tiie  premises;  but  the  lessee  is 
liable  for  the  rent  for  the  time  he  occupied,  less  the  damages  sustained 
by  him  by  reason  of  the  improvements  and  repairs  not  having  been  made. 

OOVBNAHT  BT    LaNDLOBD    TO    MaXB    ImFBOVBHBBTS  AND  RbFATB-S  SHOULD 

BB  Pbbiobmbd  withik  Rbasonablb  TnuEy  where  no  time  is  specified, 
and  the  tenant  has  entered. 

Covenant  by  Qeorge  W.  Ghtge  againet  William  Lunn  and 
William  H.  Lmin,  for  the  rent  due  on  a  lease  from  April  1  to 
November  15,  1861.  The  plaintiff  had  leased  to  the  defend- 
ants certain  premises  in  the  city  of  Chicago,  known  as  the 
Brighton  House,  for  five  years  jfrom  April  1,  1861,  at  the 
rate  of  one  thousand  dollars  a  year,  payable  quarterly. 
The  lease  provided  that  the  rent  should  commence  September 
1,  1861,  but  that  if  the  lessees  should  vacate  the  premises  on 
or  before  April  1,  1862,  the  rent  should  commence  April  1, 
1861.  The  lessees  covenanted,  among  other  things,  to  pay  the 
rent,  and  the  lessor  covenanted,  as  more  fully  stated  in  the 
opinion,  to  paint  the  outside  of  the  house,  and  to  construct  a 
suitable  horse-shed,  and  cause  to  be  put  down  a  side-track 
upon  the  premises.  The  defendants  went  into  possession  in 
April,  1861,  but  abandoned  the  premises  on  or  about  November 
15th  of  the  same  year.  The  plaintiff  failed  to  paint  the  house, 
or  to  erect  a  horse-shed  and  side-track.  The  hotel  was  con- 
structed for  the  entertainment  of  cattle-drovers,  and  without 
the  improvements  which  the  lessor  had  agreed  to  make,  was 
useless  as  a  hotel,  and  of  little  or  no  value,  but  with  the  im- 
provements the  house  might  have  done  a  good  business.  The 
court  instructed  the  jury,  at  the  request  of  the  plaintiff:  1. 
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That  under  the  lease  the  defendants  bad  the  right  to  vacate 
the  premises  the  next  day  after  they  entered  into  possession, 
and  in  such  a  case  the  plaintiff  could  only  recover  at  the  rate 
of  one  thousand  dollars  a  year,  from  April  1, 1861;  and  if  the 
jury  believed  that  the  defendants  vacated  the  premises  on  or 
about  November  15,  1861,  they  were  chargeable  under  the 
lease  at  the  rate  of  one  thousand  dollars  a  year  from  April  1, 
1861,  together  with  interest  from  the  time  they  vacated  the 
premises,  deducting  therefrom  the  damages,  if  any,  sustained 
by  them  from  the  failure  of  the  plaintiff  to  fulfill  the  cove- 
nants made  by  him;  and  2.  That  if  the  defendants  have  not 
notified  the  plaintiff  to  make  the  improvements  specified  in 
the  lease,  prior  to  the  time  they  vacated  the  premises,  then 
the  jury  might  consider  whether  the  defendants  were  entitled 
to  any  reduction  of  damages  by  way  of  recoupment.  The 
court  also  instructed  the  jury,  on  behalf  of  the  defendants: 
1.  That  on  the  question  of  damages  the  jury  must  examine 
all  the  facts,  and  it  is  for  the  jury  to  say,  from  such  facts, 
what  damages  the  defendants  had  sustained;  and  2.  That  if 
the  plaintiff  neglected  to  make  the  improvements  for  an  un- 
reasonable time,  and  for  want  of  the  improvements  the  defend- 
ants suffered  damages,  the  amount  of  the  damages  was  a 
proper  offset  to  be  allowed  on  the  rent  due,  and  if  it  equaled 
or  overrun  the  amount  of  rent  due,  the  jury  should  find  for 
the  defendants.  The  jury  found  a  verdict  for  the  plaintiff  for 
$275.  A  motion  by  the  defendants  for  a  new  trial  was  over* 
ruled,  and  the  court  gave  judgment  on  the  verdict  The 
defendants  thereupon  appealed. 

OarrxMn  and  Blanchardj  for  the  appellants. 
Kales  and  WiUiamaj  for  the  appellee. 

By  Court,  Walker,  C.  J.  Had  appellant  a  right  to  aban- 
don the  contract  and  remove  from  the  premises  after  taking 
possession  under  the  lease?  The  grounds  relied  upon  are, 
that  appellee  had  failed  to  erect  a  horse-shed,  a  side-track,  or 
paint  the  house,  according  to  his  covenant  in  the  lease.  It  is 
insisted  that  without  these  improvements  and  repairs  the 
property  was  useless  as  a  hotel,  and  of  little  or  no  value;  but 
with  the  improvements,  the  house  could  have  done  a  good 
business.  The  abandonment  of  the  premises  is  sought  to  be 
justified  upon  tho  ground  that  the  performance  of  these  cove- 
nants were  conditions  precedent,  and  a  failure  by  the  lessor  to 
make  them  released  the  lessees  from  their  covenants. 
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The  covenants  referred  to  are  these:  ''And  it  is  further  cov- 
enanted and  agreed  by  and  between  said  parties,  that  the 
said  party  of  the  first  part  shall  paint  the  outside  of  the  house 
situated  upon  said  premises,  and  known  as  the  Brighton 
House;  also  to  construct  a  suitable  horse-shed,  to  occupy  the 
position  of  the  former  one,  and  also  to  cause  to  be  put  down  a 
side-track  upon  said  premises." 

There  is  no  time  specified  when  these  acts  shall  be  per- 
formed, nor  does  it  appear  from  the  lease  that  they  were  to 
precede  other  acts  to  be  performed  by  either  of  the  parties.  It 
will  not  be  doubted  that  the  parties  supposed  that  these  im- 
provements and  repairs  were  necessary  for  the  better  enjoy- 
ment of  the  property  for  the  purposes  for  which  it  had  been  de- 
signed. If  necessary  for  the  enjoyment  of  the  property  as  a 
hotel,  it  must  be  intended  that  they  were  designed  by  the 
parties  for  the  benefit  of  the  lessee  during  the  term.  Nor  can 
we,  for  this  reason,  suppose  that  if  it  was  only  expected  that 
it  would  be  made  at  or  near  the  end  of  the  term  that  these 
covenants  would  have  been  inserted  in  this  lease.  It  was 
manifestly  to  enhance  the  value  of  the  property  as  a  hotel, 
during  the  term,  that  they  were  to  be  made,  and  if  so,  it  would 
8eem  to  follow  that  it  was  designed  they  should  be  made  at 
least  in  a  reasonable  time. 

The  true  rule  for  construing  covenants  is  stated  in  Davis  v. 
WUey,  3  Scam.  234.  It  is  there  said  that  '^  covenants  are  to  be 
construed  to  be  dependent  or  independent,  according  to  the  in- 
tention of  the  parties  and  the  good  sense  of  the  case;  and  that 
technical  words  should  give  away  to  such  intention."  Testing 
these  covenants  by  this  rule,  we  must  hold  that  they  were 
mutual  and  dependent.  And  there  being  no  stipulation  that 
they  were  to  be  performed  by  appellee  before  appellants  entered 
into  possession  under  the  lease,  and  as  they  were  necessary  to 
the  more  profitable  enjoyment  of  the  lease,  and  it  was  no  doubt 
so  xmderstood  by  the  parties,  they  should  have  been  performed 
in  a  reasonable  time;  and  if  they  were  not,  appellee  had  no 
right  to  recover:  Cappa  v.  Smithy  3  Scam.  177;  Baird  v.  EvanSy 
20  m.  29.  Again,  in  the  case  of  Meeum  v.  Peoria  and  Oquatoka 
RaUroad  Co.y  21  Id.  533,  it  was  held  that '' courts  will  not  and 
ought  not  to  construe  covenants  and  agreements  as  indepen- 
dent, and  still  enforce  a  performance  by  the  other  party,  unless 
there  is  no  other  mode  of  construing  the  instrument,  and  un- 
less it  clearly  appears  to  have  been  the  deliberate  intention  of 
the  parties  at  the  time  the  instrument  was  executed."    In  thif 
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case  there  is  nothing  to  show,  or  firom  which  it  can  be  inferred, 
that  appellants  should  occupy  the  premises  at  the  stipulated 
rent  in  the  condition  they  were  when  leased,  and  that  appellee 
should  have  the  entire  term  within  which  to  make  the  im- 
provements. 

It  would  be  a  more  rational  and  natural  construction  to  say 
that  it  was  designed  that  they  should  be  made  before  appel- 
lants  entered.  But  they  having  gone  in  without  insisting  upon 
them  as  precedent,  we  must  suppose  that  they  were  understood 
to  be  mutual,  and  to  be  performed  in  a  reasonable  time.  To 
hold  that  appellee  had  the  entire  term  to  make  the  improve- 
ments and  repairs  would  be  so  manifestly  unjust  that  we  can- 
not imagine  that  the  parties  would  deliberately  enter  into  such 
an  agreement.  But  if  such  was  their  purpose,  they  have  failed 
to  express  it  in  the  lease.  Had  appellee  made  the  improve- 
ments before  appellant  abandoned  the  property,  it  would  have 
been  in  time,  as  that  would  have  been  the  construction  put 
upon  the  covenants  by  the  parties  themselves. 

We  said,  in  Wright  v.  LatUn,  38  111.  293,  that  it  may  be,  if 
the  landlord  covenants  to  repair  before  the  term  commences, 
and  fails  to  do  so,  the  tenant  might  refuse  to  enter  upon  the 
premises.  But  having  entered  under  the  lease,  and  received 
possession,  he  cannot  abandon  the  lease  and  refuse  to  pay  rent 
because  of  the  breach  of  that  or  any  other  covenant,  except  for 
quiet  enjoyment.  If  the  landlord  fSedls  to  repair  according  to 
his  covenant,  the  tenant  may  recoup  the  amount  of  damages 
thus  sustained  from  the  rent,  or  he  may  sue  upon  the  covenant 

It  then  follows  that  as  appellants  entered  upon  the  term,  and 
enjoyed  the  premises  from  some  time  in  the  month  of  April 
until  in  November,  1861,  they  became  liable  to  pay  rent  for 
the  time  they  thus  occupied  the  premises.  But  they  were  also 
entiUed  to  recoup  all  damages  which  they  sustained  by  reason 
of  the  repairs  not  having  been  made  by  appellee.  By  appellee's 
second  instruction,  the  jury  were  informed  that  such  were  their 
liability  and  their  rights  under  the  lease,  and  the  jury  seem 
to  ha  re  acted  under  this  instruction.  Appellants  seem  to  have 
been  in  possession  for  between  six  and  seven  months,  yet  the 
jur}  only  found  them  liable  to  pay  $275,  less  than  half  of  the 
rent  stipulated  to  be  paid  by  the  terms  of  the  lease.  The  jury 
could  not  have  arrived  at  this  conclusion  had  they  not  de- 
ducted the  damages  sustained  by  reason  of  the  repairs  not 
having  been  made,  as  they  were  authorized  to  do  under  the 
instruction.  We  ibink  the  instructions  fairly  presented  the 
law  of  the  case  to  the  jury,  and  that  the  evidence  warranted 
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their  finding.    We  perceive  no  error  in  this  record,  and  the 
judgment  of  the  court  below  must  therefixre  be  affirmed. 
Judgment  affirmed. 

COVXK  Aim  OF  TiNAHT  TO  PaT  ReNT  AHB  OF  IiABSlLOBD  TO  RlPAIB  OB 
MaKB  IXFBOTXMXIffTBy  WHRHXR  DiPBMDBNT  OB  IVIHEFXNDXST.  —  It  SOema 

to  be  the  genenJly  accepted  Tiew  of  the  authoritiea  in  which  the  qnestion 
htm  been  presented,  that  if  a  landlord  ooyenanta  to  repair  or  to  make  im- 
provements, the  tenant  might  refnae  to  enter  until  the  covenant  was  per- 
formed, and  would  not  be  liable  on  his  covenant  to  pay  rent;  bat  that  if  he 
entered  and  ooonpied,  he  would  be  liable  for  the  rent,  notwithstanding  the 
repairs  or  improvements  were  not  made,  and  his  only  remedies  would  be  to 
bring  an  action  against  the  landlord  for  the  breach  of  the  landlord's  covenant, 
or  to  reoonp  his  damages  in  an  action  by  the  landlord  for  the  rent:  Kelsey  v. 
Ward,  38  K.  Y.  83;  WrightY,  LaUm,  38  IlL  293,  296;  HiUv.  Bishop,  2  AU. 
320;  Ethridger. Otbom,  12 Wend.  529;  AUei^yr.  PeO,  4 Id. 505;  TibbUsv. Ptrcy, 
24  Barb.  89;  Sfftekkt  v.  Sax,  1  K  D.  Smith,  263;  LeaviUv.  Fltieker,  10 Allen, 
119, 121;  Starpfke  t.  Famtworth,  7  Man.  k  G.  576;  and  see  Tkylor's  Landlord 
and  Tenant,  sec  331;  1  Washbom  on  Beal  Property,  4th  ed.,  491;  5th  ed.,  522; 
compare  Barnes  v.  Strohedsar,  21  Ga.  430.  In  Benalow's  annotated  edition 
of  the  minois  reports,  the  editor,  in  a  note  to  the  principal  case,  says:  "A 
valid  distinction  probably  exists  between  repairs  rendered  necessary  by  con- 
tingencies which  happen,  as  fire,  etc,  dnring  the  term,  and  improvements 
iHiich  the  landlord  agrees  in  the  lease  to  make,  by  patting  on  the  prem- 
ises certain  things  not  m  eue  when  the  lease  is  made.  In  the  former  case 
the  tenant  is  pat  in  possession  of  the  thing  demised,  and  the  landlord's  duty 
having  once  been  fally  performed  by  patting  the  tenant  in  possession  of  the 
entire  thing  demised,  the  making  of  the  repairs  snbseqaently  rendered  neces- 
sary ooald  not  be  regarded  as  a  condition  precedent  to  the  accruing  rent. 
In  the  latter  case  the  landlord  never  puts  the  tenant  into  possession  of  the 
entire  thing  demised.  Hence  there  is  a  virtual  suspension  of  the  agreement 
on  both  sides,  which  renders  the  covenants  mutoaL  The  landlord  agrees  to 
improve  if  the  tenant  wiU  enter  and  occupy;  the  tenant  agrees  to  pay  rent 
if  the  landlord  will  improve  The  court  says,  in  the  above  opinion,  that  the 
covenants  of  the  plaintiff  and  defendants  are  in  themselves  mutual  and  de- 
pendent; L  e.,  that  the  lessee  need  not  have  entered  until  the  improvements 
were  made;  but  the  tenant  by  entering  waives  this  dependency,  and  consents 
to  give  the  landlord  a  reasonable  time  in  which  to  psrf orm  Us  covenant  to 
improve.  This  renders  them  mutual,  but  not  dependent.  The  tenant  is  held 
by  the  judgment  for  a  portion  of  the  rent,  thou^  the  landlord  made  no  im- 
provements. This  is  virtually  holding  the  covenants  to  be  independent,  but 
tiiat  if  the  landlord's  remedy  on  the  covenant  to  pay  rent,  though  not  de- 
pendent on  his  having  made  the  improvements,  is  subject  to  the  tenant's 
right  to  recoup  damages  for  the  faflure  of  the  landlord  to  improve  Were 
the  landlord's  remedy  dependent  on  his  making  the  improvements,  he  could 
recover  nothing  until  the  improvements  were  made." 

Thx  pboicipal  0A8B  IS  onBD  in  Leaven  v.  Olemy,  75  HL  353,  to  the 
point  that  the  construction  of  the  parties  to  a  contract^  as  shown  by  their 
sets,  may  be  resorted  to  as  a  means  of  determining  their  true  intention 
at  the  time  the  contract  was  executed;  and  in  Peek  v.  Brewer,  48  Id.  63^ 
as  recognizing  the  doctrine  that  recoupment  will  be  allowed  whenever  an 
Mtion  for  damages  arising  out  of  the  sabject*matter  of  the  action  can  besus* 
tained  by  the  defendant;  and  see  Streekr  v.  Streeier,  48  Id.  162. 
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Ives  v.  Mills. 

(17lLLnffOX8,  7S.J 
MOKMMOWM  OV  HlWIBilMAP  AOQUIBIS   No  RlOBT  TO  ElJUMSI   HD   MOBT* 

OlOl^  in  IDiiioJ%  if  the  mortgage,  exeoQted  whila  tha  premiiei  were  oo- 
enpied  as  a  homeetaad,  oontains  no  waiver  of  the  homeatead,  by  reason 
of  the  fact  that  the  premises  are  afterwards  exchanged  for  other  land% 
and  the  owner  leaves  the  prenuses,  but  they  are  subsequently  recon- 
yeyed  to  him,  and  he  retorns  thereto^  on  ascertaining  that  the  title  to 
the  ezdianged  lands  is  defective. 

Bill  Id  chancery,  by  Gideon  Ives  and  Elmore  Dennison,  to 
foreclose  a  mortgage,  made  April  9, 1859,  by  the  defendants, 
Hiram  Mills,  and  his  wife,  Martha  A.  Mills.  The  premises 
mortgaged  were  occupied  as  a  homestead  at  the  time,  and  the 
mortgage  contained  no  waiver  of  the  homestead  right.  On 
November  11,  1859,  the  defendants  conveyed  the  premises 
to  Russ  and  Lyman  Scudder,  in  exchange  for  eighty  acres  of 
land  in  Nebrai^a,  the  deed,  likewise,  containing  no  release  of 
the  homestead,  but  the  Scudders  verbally  agreed  with  Mills 
and  wife  to  pay  off  the  mortgage.  Mills  and  his  family  con- 
tinned  to  reside  on  the  premises  until  the  spring  of  1860, 
when,  for  the  purpose  of  giving  the  Scudders  possession,  they 
removed  to  the  country,  where  Mills  rented  a  farm.  Mills  de- 
sired the  Nebraska  land  to  improve  and  make  himself  a  home, 
but  he  did  not  immediately  move  to  or  take  possession  of  it, 
because  he  was  not  able  to  do  so.  In  August  or  September, 
1861,  the  premises  were  reconveyed  to  Mills  by  the  Scudders, 
for  the  reason  that  the  title  to  Uie  Nebraska  land  was  found 
to  be  defective.  A  decree  was  rendered  for  the  defendants, 
and  the  complainants  sued  out  a  writ  of  error. 

George  C.  Campbell^  ton  the  plaintifb  in  error. 

By  Court,  Bbessb,  J.  The  £ftots  in  this  case  are,  that  the 
defendant  in  error,  being  indebted  to  Ives  and  Dennison,  to 
secure  the  same,  on  the  ninth  day  of  April,  1859,  executed 
and  delivered  to  them  a  mortgage  on  lot  three  (3),  in  block 
fourteen  (14),  in  Turner's  addition  to  the  town  of  New  Boston, 
in  the  county  of  Mercer.  It  was  the  homestead  of  Mills,  and 
the  mortgage  contained  no  waiver  of  it.  Mills  and  his  family 
continued  to  reside  on  the  premises  until  in  the  spring  of  the 
following  year,  when  he  removed  to  the  country  and  rented  a 
farm.  In  November  previous.  Mills  sold  to  or  exchanged 
with  one  Scudder  the  premises  for  eighty  acres  of  land  in  the 
territory  of  Nebraska,  but  on  ascertaining  the  title  was  de- 
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fective,  the  contract  was  rescinded  in  Angost  or  September, 
1861. 

The  plaintiffs  now  insist  that  the  defendants  in  error  can- 
not claim  the  benefit  of  the  homestead  act,  by  reason  of  this 
sale  to  ScuddeKs;  and  though  the  contract  was  rescinded,  they 
were  not  thereby  rehabilitated  to  their  former  rights. 

In  one  of  the  first  cases  decided  by  this  court,  under  this 
homestead  act,  we  held  that  an  abandonment  of  the  home- 
stead will  not  be  presumed  from  the  fact  that  the  head  of  the 
family  has  gone  in  search  of  another  home,  and  being  dis- 
appointed, returns  to  the  old  home:  Kitchell  v.  BurgwiUf  21 
ni.  40.  In  what  way  could  the  mortgage  affect  this  right? 
What  rights  did  the  mortgagees  acquire  by  this  sale  to  Scud- 
ders?  Did  they  acquire  any  they  did  not  possess  before  the 
sale?  We  think  not;  and  as  the  defendant  in  error  had  the 
capacity  to  sell  and  convey  his  homestead  free  from  the  mort- 
gage, the  mortgage  not  containing  any  relinquishment  of  the 
homestead  right,  could  not  affect  this  right  It  was  inoper- 
ative as  to  it.  The  principles  of  the  case  of  Cheen  v.  Marks^ 
25  Id.  221,  are  applicable  to  this  case,  and  must  control  it. 
The  verbal  agreement  to  pay  the  mortgage  was  not  made  to 
the  mortgagees,  and  was  not  binding;  and  when  the  lot  was 
reconveyed  such  agreement  was  virtually  rescinded,  and  by 
the  reconveyance  the  defendant  in  error  was  put  in  the  posi- 
tion he  occupied  before  he  conveyed. 

The  judgment  of  the  court  below  is  afiirmed. 

Judgment  affirmed. 

Lawrence,  J.,  having  tried  the  cause  in  the  court  below, 
took  no  part  in  this  decision. 

ABAXDOinacrr  or  Hoiostsaih  What  OoNsnTcm:  See  Cabeen  t.  iM- 
Ugat^f  petit  p.  247»  and  the  note  thereto. 

MORTOAOB    OR    CONVZTA!fCB    09    H0MV8TBAD    MXTST    BB    ACCORDnvO    TO 

Statutk,  to  bi  BcfDiiro:  Poole  v.  OtrranU  65  Am.  Dea  481,  and  note  dis- 
caiaing  the  anbjeot;  Stewart  ▼.  Machey^  67  Id.  609;  RevaJk  ▼.  Kraemer^  68  Id. 
3C4;  Dkkton  v.  Ch&rn,  71  Id.  382;  OrapetujeUter  v.  Fejervary,  74  Id.  336; 
Brewer  v.  Wall,  76  Id.  76;  Bed  v.  AUen,  81  Id.  33S:  Larwn  v.  ReynoUU,  81 
Id.  444;  Slutrp  v.  Bailey,  81  Id.  489;  lloelane  v.  Litchfield,  83  Id.  215;  Pardee 
▼.  Limiky,  83  Id.  219;  Bumap  t.  Cook,  85  Id.  507.  The  principal  case  ii 
referred  to  in  In  re  Polemanf  9  Nat.  Bank.  Reg.  378,  on  the  question  of  waiver 
eC  the  homestead  onder  the  Illinois  statute. 
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Conway  v.  Cable. 

fS7  luiiioifl*  at] 
Lkublatubs  oakvot  Drvwn  Ikpivdhjal  ov  Ymcid  Bran;  aHfaooi^  il 

may  reqidre  tha  perf ormaiioe  of  aa  act  in  the  fatore^  and  daoIiM  thift  iti 

omiMum  ihall  sobjeot  an  indiTidnal  to  a  penal^. 
Lbqislatukb  OA2ffiroT  Valiiutb  IjBtYAUD  Tax  Sali  by  a  anbaaqciMo*  law. 
OwNBR  or  Land  Iircuits  No  Fobvutubs  bt  PiBiaTTnio  hu  Lahd  to  bb 

Sold  iob  Taxis  in  a  manner  not  according  to  law.    Tbo  pirfhaaw  at  a 

tax  sale  is  bound  to  see  that  all  of  the  eenential  raqmrementa  of  the  law 

have  been  performed  before  he  can  acquire  title. 

StaTDTBS  should  bb  €k>ir8IBVBD,  IV  POflSlBLB,  TO  HATB  PBUHTBUnVB  l^A'rawfc 

THAK  RBTBoaPBonvB  Opbbatiob,  where  they  woold  impair  the  validity 
of  contracts  or  divest  the  ri^ts  of  pn^erty. 

Bill  in  chancery  to  set  aside  a  tax  deed.  The  bill  alleged 
irregularities  in  the  assessment  and  in  the  proceedings  to  en- 
force it,  and  also  alleged  that  a  fraadolent  combination  had 
been  entered  into  between  the  officials  and  the  purchasers  at 
the  tax  sale,  by  which  the  latter  were  required  to  pay  only  a 
portion  of  the  delinquent  taxes  at  the  time  of  purchasing  the 
lands.  The  defendants  admitted  that  there  were  defects,  but 
claimed  that  the  defects  were  cured  by  the  acts  of  February  22 
and  February  21, 1861.  The  bill  was  dismissed,  whereupon 
the  plaintiff  brought  this  writ  of  error. 

/.  B.  Hawley,  B.  0.  Ooolf  and  Charlu  iL  (kban^  for  the 
plaintiff  in  error. 

Oeorge  W.  Pleasants^  for  the  defendants  in  error. 

By  Court,  Walkeb,  C.  J.  It  being  admitted  that  the  sale 
was  insufficient  to  pass  title  or  to  constitute  a  defense  to  the 
bill,  the  question  is  presented  whether  a  defense  is  given  by 
either  of  those  acts.  The  act  of  the  22d  of  February,  1861,  in 
terms  fully  ratifies  and  confirms  the  arrangement  entered  into 
by  the  officers  and  the  purchasers  at  the  sale.  It  also  declares 
that  sales  made  and  certificates  given  shall  not  be  construed 
to  be  invalid,  by  reason  of  the  arrangement,  by  the  failure  of 
purchasers  to  pay  the  amount  of  their  bids  otherwise  than  at 
contemplated  by  the  arrangement.  It  will  be  seen  that  the 
arrangement,  at  the  time  it  was  entered  into,  was  illegal  and 
without  warrant  of  law.  If^  therefore,  it  has  any  validity,  it 
must  be  by  reason  of  this  enactment.  But  few  principles  are 
better  settled  than  that  the  legislature  is  powerless  to  divest, 
by  enactment,  an  individual  of  a  vested  legal  right.  That 
laws,  prospective  in  their  character,  enjoining  the  performance 
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of  an  act,  and  declaring  that  its  omission  shall  subject  the  per^ 
son  omitting  the  duty  to  a  penalty,  is  clearly  within  the  legis- 
lative power,  is  equally  true.  And  that  the  legislature  may 
pass  a  law  authorizing  sales  for  taxes  subsequently  made  to  be 
<»i  credit,  there  can  be  no  doubt 

In  such  a  case  as  the  present,  however,  it  seems  to  us  there 
can  be  no  doubt  that  a  citisen  may  permit  his  real  estate  to 
pass  to  sale  for  delinquent  taxes,  and  rely  upon  the  want  of 
compliance  with  the  law  authorizing  a  sale.  He,  by  the  law 
then  in  force,  incurred  no  forfeiture  by  permitting  his  lands  to 
be  struck  off  at  a  sale  for  taxes  not  conducted  according  to  law. 
The  purchaser  was  bound  to  see  that  all  of  the  essential  re- 
quirements of  the  law  had  been  performed  before  he  could 
acquire  any  title  at  a  tax  sale.  This  proceeding,  by  which  an 
faidividual  is  deprived  of  his  property  in  a  summary  mode, 
and  usually  for  but  a  trifling  part  of  its  value,  has  always  been 
held  to  require  a  strict  compliance  with  the  provisions  of  the 
law  authorizing  the  sale.  No  one  can  imagine  that  were  a 
sheriff  to  sell  real  estate  without  a  judgment  or  an  execution, 
that  the  legislature  could  afterwards  impose  such  a  condition 
upon  the  owner  before  he  could  make  a  defense  to  a  suit  for 
the  recovery  of  the  land.  To  do  so  would  be  to  transfer,  by 
legislative  enactment,  the  property  of  one  person  to  another. 
We  are  unable  to  see  any  difference  between  an  invalid  sher- 
iff's and  an  invalid  tax  sale.  As  well  might  the  legislature 
attempt  to  impose  conditions  upon  the  assertion  of  title  by  a 
person  who  had  executed  a  void  deed,  when  sued  for  the  recov- 
ery of  the  land.  Such  legislation,  under  our  form  of  govern- 
ment, has  always  been  supposed  to  be  unwarrantable,  as  being 
opposed  to  the  principles  of  natural  justice,  and  depriving  per- 
•ons  of  their  property  contrary  to  due  course  of  law. 

In  the  case  of  Marsh  v.  Chestnutj  14  111.  223,  a  construction 
was  given  to  two  acts  amendatory  to  the  revenue  laws.  The 
act  of  1849,  which  was  under  consideration,  declared  that  all 
assessments  of  property  for  taxes,  made  in  the  year  1848  and 
previous  years,  and  which  were  not  completed  within  the  time 
required  by  law,  should  be  as  good,  valid,  and  effectual  as  if 
made  and  returned  in  strict  conformity  to  law.  The  court  held 
that  this  enactment  did  not,  in  anywise,  affect  sales  for  taxes 
made  previously  to  the  passage  of  the  law.  The  amendatory 
act  of  1851  declared  that  when  a  county  or  township  assessor 
had  heretofore  failed,  or  should  hereafter  £eu1,  to  complete  his 
assessment  in  the  time  required  by  law,  such  failure  should 
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not  vitiate  such  assessment;  but  declared  it  as  yalid  and  legal 
as  if  completed  in  the  time  required  by  law. 

This  latter  act  was  also  held  prospectiye  in  its  operation. 
And  the  court  say  that  unless  it  is  imperatively  demanded, 
the  acts  in  question  should  not  receive  a  construction  giving 
them  a  retrospective  operation.  ''  They  were  passed  long  after 
the  proceedings  in  the  case  were  concluded.  Laws  of  such  a 
character  ought  not  to  have  a  retrospective  operation.  Under 
the  law  in  force  when  the  proceedings  were  had,  the  purchaser 
at  the  sale  acquired  no  title  to  the  land.  The  assessment  be- 
ing invalid,  there  was  no  foundation  to  support  the  subsequent 
proceedings.  The  owner  had  a  perfect  defense  to  any  claim  of 
title  under  them.  He  had  only  to  point  out  the  defect  of  the 
sheriff's  deed.  But  if  the  provisions  of  these  statutes  are  to 
retroact  upon  the  proceedings,  the  case  is  entirely  changed. 
What  before  was  insufficient  to  pass  title  became  competent 

for  the  purpose Legislation  of  this  kind  may  well  be 

characterized  as  replete  with  injustice."  The  same  rule  was 
distinctly  announced  in  the  case  of  Thompson  v.  Alexander j  11 
111.  64,  upon  a  careful  review  of  the  authorities. 

In  all  civilized  governments,  laws  impairing  the  validity  of 
contracts,  and  divesting  the  rights  of  property,  are  considered 
unjust  and  odious.  And  such  enactments  never  receive  such 
a  construction,  unless  required  by  the  language,  when  so  plain 
as  to  admit  of  no  other  interpretation.  In  ihe  case  under 
consideration,  the  transaction  was  complete  before  the  law  was 
adopted,  and  the  answer  may  have  relied  upon  the  defects, 
which  are  admitted  to  have  existed,  but  are  claimed  to  have 
been  cured  by  the  act  of  the  22d  of  February,  1861.  To  give 
it  force,  therefore,  would  be  to  transfer  the  property  of  the 
former  owner,  not  by  force  of  a  valid  and  binding  sale  for 
taxes,  but  by  the  declared  will  of  the  legislature,  that  his  title 
should  pass  from  him,  and  vest  in  the  purchaser  at  a  tax  sale, 
which  conferred  no  right.  This  the  legislature  have  not  the 
power  to  do,  whether  by  direct  and  positive  action,  or  by  ren- 
dering valid  and  binding  acts  which  were  nugatory. 

In  the  act  of  the  2l8t  of  February,  1861,  no  language  is 
found  applying  in  terms  its  provisions  to  previous  sales.  It 
relates  to  deeds  made  after  the  adoption  of  the  law,  but  does 
not  otherwise  refer  to  previous  sales,  and  hence  we  must  con- 
clude that  it  was  only  designed  to  apply  to  sales  subsequently 
made,  otherwise  different  language  would  have  been  employed. 
It  may  be  so  construed  as  to  give  it  full  effect,  and  have  only 
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a  prospective  operation.  And  we  can  hardly  suppose  that  a 
different  design  operated  upon  the  general  assembly  in  the 
adoption  of  the  law.  But  to  impose  new  terms  and  condi- 
iioQBy  after  the  sale  has  been  made,  is  so  unjust  that  we  can- 
not believe  the  legislature  would  attempt  to  do  so,  even  if  it 
had  the  power.  If  they  may  impose  these  conditions  to  such 
a  sale,  they  may  impose  otiiers  destructive  to  the  rights  of 
the  owner,  or  they  may  impose  them  in  any  other  case,  as  a 
condition  upon  which  the  party  having  a  perfect  right  may 
interpose  a  defense.  But  when  such  a  law  is  prospective  in 
its  operation,  all  persons  have  the  opportunity  of  avoiding  its 
cperaticms. 

The  cases  of  Marsh  v.  Che9tnut^  14  HI.  223,  and  Thompson 
V.  AlexandeTy  11  Id.  64,  are  in  point,  and  settle  this  question. 
The  court  below,  therefore,  erred  in  dismissing  the  bill,  and 
the  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 

Rbibosfbotxvx  Operation  will  not  bk  Gives  Statutk  unless  the  in- 
tention to  give  it  snob  operation  is  deariy  expressed:  SeamanB  t.  Carter,  82 
Am.  Deo.  SSS,  and  note  oolleoting  prior  oases.  The  principal  case  is  cited  to 
this  point  in  Dobbhu  ▼.  Fhrtt  NaL  Bank,  112-  DL  666;  and  it  is  also  cited  in 
UUle  Y.  HemdoH,  10  Wall.  31,  as  holding  that  the  Illinois  statote  of  Febru- 
ary 21,  1861,  is  not  retroepeotiye. 

LwOVSLATmt    POWXB  TO    SUPTLT    DXISOXB    IM    AlWlBBMTTfTg    fOB    TjOOBt 

See  People  t.  Seymour,  76  Am.  Deo.  021,  and  note  disonMing  the  snbjeot  a* 
Isngth. 


Mobbis  v.  Hoglb. 

[87  Illinois,  1M.| 

Ehuutob'b  Salb  and  Oonvbtangb  ov  Bbal  Bbtatb  is  Vom  and  will  bb 
Sit  asidb,  where  the  ezecntor  giree  notice  to  the  heirs  that  he  would 
apply  at  a  oertain  term  of  the  ooort  for  a  license  to  sell,  bat  he  makes  no 
t^lication  at  that  term,  and  withoat  farther  notice  applies  at  a  sabse- 
qaent  term. 

PnmoN  bt  Exboutob  to  Skll  Bbal  Ebtatb  shoitld  Statb  Nambs  ov 
Hbers,  but,  it  seems,  this  defect  cannot  be  taken  advantage  of  in  a  col- 
lateral proceeding. 

DiCBBB  Authorizino  Exbodtob  to  Sbll  80  Much  Bbal  Estatb  as  Hb 
MAT  Dbbx  job  Bbst  Intbbbst  or  EaTATB  IS  Ebboneous.  The  coart  is 
only  aathorized  to  license  a  sale  of  so  mach  real  estate  as  is  necessary  te 
pay  debts. 

Bill  in  chancery.    The  facts  are  stated  in  the  opinion. 
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John  Clarlf  for  the  plaintiffs  in  enor. 

Otarge  B,  Joiner  and  James  Fletcher^  tat  {be  defendants  in 
error. 

By  Court,  Walker,  G.  J.  The  bill  in  this  case  was  filed  for 
the  purpose  of  canceling  a  sale  and  conveyance  made  by  an 
executor,  under  a  decree  of  the  county  court  of  Iroquois 
County,  as  well  as  subsequent  conyeyances  of  the  land.  The 
bill  makes  the  executor,  and  the  .persons  to  whom  the  subse- 
quent conveyances  had  been  made,  parties  defendant.  On  the 
hearing,  the  prayer  of  the  bill  was  granted,  and  all  of  the  con- 
veyances in  the  chain  of  titie  from  the  executor  were  set  aside 
and  canceled,  and  the  complainants  restored  to  their  former 
rights  in  the  lands. 

In  this  case,  the  main  question  is,  whether  the  county  court 
had  jurisdiction  of  the  parties  as  well  as  of  the  subject-matter 
of  the  suit.  In  all  judicial  proceedings,  to  render  the  judg- 
ment or  decree  binding  upon  parties,  the  court  must  be  in- 
vested with  jurisdiction.  And  if  the  parties  are  not  before  the 
court,  there  can  be  no  power  to  bind  them,  by  decree  or  other- 
wise. A  defendant  must  have  notice  of  the  pendency  of  the 
proceeding,  and  a  reasonable  opportunity  to  be  heard  in  de- 
fense of  his  rights  before  they  can  be  affected  by  the  decree. 
The  court  must,  likewise,  have  jurisdiction  of  the  subject  of 
litigation,  or  the  power  to  adjudicate  and  determine  the  ques- 
tion in  dispute  wUl  be  wanting.  If  the  court  lacks  such  juris- 
diction, its  proceedings  are  void,  and  binding  upon  no  person; 
but  may  be  questioned  in  any  proceeding,  whether  direct  or 
collateral. 

This  bill  alleges  that  the  heirs  had  no  notice  of  the  applica- 
tion of  the  executor  to  the  county  court  for  a  license  to  sell  the 
real  estate  of  the  testator  for  the  pajrment  of  debts.  The  pro- 
ceedings on  that  application  were  read  in  evidence  on  the 
hearing,  from  which  it  appears  that  the  executor  gave  notice 
in  a  newspaper  that  he  would  apply  at  the  December  term, 
1854,  of  the  county  court  for  leave  to  sell  the  lands  of  the  tes- 
tator. It  also  appears  that  the  petition  was  not  filed  until  the 
February  term,  1855,  at  which  time  an  order  of  sale  was  ren- 
dered in  accordance  with  the  prayer  of  the  petition.  It 
nowhere  appears  that  any  notice  was  given  by  publication,  or 
was  served  upon  the  heirs,  that  an  application  would  be 
made  at  the  February  term;  but  it  was  admitted  on  the  hear- 
ing that  no  other  notice  was  given  than  that  the  application 
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would  be  made  to  fhe  December  term.  It  was  likewise  proved 
that  no  petition  was  filed  at  the  December  term  bj  the  execu- 
tor. 

In  the  case  of  Twmey  y.  Tumeyj  24  111.  625,  it  was  held  that 
where  an  administrator  £u1b  to  make  application  at  the  term 
to  which  he  has  given  notice,  he  cannot,  without  a  new  notice, 
apply  and  procure  an  order  of  sale  at  a  subsequent  term. 
That,  failing  to  file  his  petition  at  the  term  to  which  he  gave 
notice  to  the  heirs  to  appear,  the  suit  thereby  became  abated, 
and  the  parties  in  interest  must  be  again  brought  into  court 
before  any  steps  can  be  taken  to  affect  their  rights.  If  the 
suit  is  abated,  the  parties  will  not  afterwards  be  in  court  for 
any  purpose  until  again  served,  and  the  court  cannot  have 
jurisdiction  of  the  persons  of  the  defendants  to  render  a  valid 
decree.  Again,  in  the  case  of  Pardon  v.  Dwire,  23  Id.  572,  it  was 
held  that  the  rendition  of  a  judgment  on  a  service  insufficient 
for  the  want  of  the  requisite  length  of  time  before  the  return 
day,  and  which  failed  to  show  that  it  was  served  on  the  de- 
fendant, was  utterly  void:  SchneU  v.  Chicago^  88  Id.  882. 
These  cases  are  conclusive  of  the  cause  under  consideration. 
Here,  there  was  no  service,  or  pretense  of  service,  to  the  term 
at  which  the  petition  was  filed  and  the  decree  rendered. 
Whilst  the  law  guards  the  rights  of  h(yMi  fide  purchasers  at 
judicial  sales  with  scrupulous  care,  it  will  protect  owners  firom 
being  deprived  of  their  property  by  proceedings  unauthorized 
by  law.  Executors  are  not  permitted  to  apply  for,  nor  are 
courts  authorized  to  decree,  a  sale  until  the  pcurties  in  interest 
have  been  brought  into  court,  and  had  the  opportunity  of 
being  heard  in  defense  of  their  rights. 

The  law  presumes  that  a  purchaser  inspects  the  public 
records,  through  which  title  must  be  derived,  before  he  re- 
ceives a  conveyance.  If  he  did  so  in  this  case,  he  saw  that 
the  decree  of  tiie  court  was  unwarranted,  and  that  a  sale  under 
it  could  pass  no  title.  If  he  failed  to  examine  the  record,  it 
was  his  own  fault,  and  he  should  suffer  the  consequences  of 
his  negligence.  For  the  want  of  the  notice,  the  decree  of  the 
county  court  was  a  nullity,  and  a  purchase  under  it  passed  no 
title. 

It  is  also  urged  that  the  county  court  failed  to  acquire  juris- 
diction, because  the  names  of  the  heirs  and  persons  in  interest 
did  not  appear  in  the  petition  or  notice.  Nor  do  they,  in  fact, 
appear  anywhere  in  the  entire  proceeding.  This  may  be  error, 
for  which  such  an  order  would  be  reversed  on  error,  but  we 
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are  not  prepared  to  hold  that  for  that  reason  the  ooart  fiedled 
to  acquire  jorisdictioii.  In  the  case  of  Stow  y.  KimbaUj  28  HL 
93,  the  court  inclined  to  hold  that  snch  an  omission  did  not 
afTect  the  jurisdiction. 

The  decree  rendered  at  the  February  term  being  inqperatiye 
and  void,  the  subsequent  decree  rendered  at  the  May  term, 
1856,  did  not  remove  any  of  its  imperfections.  It,  like  the 
former  decree,  was  made  without  any  notice  to  the  heirs,  who, 
never  having  been  in  court,  could  not  be  bound  by  it  It  was 
also  erroneous  to  license  the  executor  to  sell  so  much  of  the 
lands  of  the  heirs  as  he  might  deem  for  the  best  interest  of  the 
estate.  We  are  aware  of  no  statute  or  principle  of  the  common 
law  which  has  invested  the  executor  with  such  a  large  discre- 
tion, or  which  authorizes  the  court  to  confer  it  upon  him.  The 
testator  could  have  given  him  the  power  by  his  will,  but  he 
withheld  it.  The  court,  under  the  law,  was  only  authorized  to 
license  a  sale  of  so  much  as  was  necessary  to  pay  debts,  and 
it  was  manifest  error  to  go  beyond  its  provisions. 

It  was  also  contended  that  the  executor  was  guilty  of  fraud, 
in  conducting  the  sale,  as  well  as  the  purchaser  and  his 
grantees,  which  requires  that  the  sale  should  be  set  aside,  and 
the  conveyances  canceled.  But,  inasmuch  as  the  record  is 
voluminous,  and  the  abstract  so  imperfectly  prepared  as  not 
to  present  the  question,  we  decline  its  discussion.  All  of  the 
purchasers,  whether  immediate  or  remote,  are  chargeable  with 
notice  of  the  want  of  jurisdiction  of  the  county  court  to  render 
the  decree,  as  they  could  not  trace  title  to  its  source  except 
through  this  proceeding.  And  for  the  want  of  jurisdiction 
they  acquired  no  title;  but  as  their  conveyances  operate  as  a 
cloud  on  the  title,  complainants  have  a  right  to  have  it  re- 
moved.   The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 

Exkutob'b  or  AininnBTRAiQE's  Sajm  is  Von>,  if  PBOPca  Nonoi  me  not 
Oiyxn:  See  Doe  ex  dem.  MUeheU  ▼.  Bowen,  66  Am.  Deo.  758;  VaOe  ▼.  Flem. 
ing,  61  Id.  566;  Boot  y.  MeFerrin,  75  Id.  49;  Oibeon  t.  RoO.  Bl  Id.  219;  S.a, 
83  Id.  181,  and  the  notes  to  theoe  caees;  and  eee  Hoffnee  ▼.  Me^  70  Id.  703w 
If  notice  of  an  i^plioation  by  adminiatraAon  to  aell  the  lands  of  the  estate  to 
pay  debts  is  not  served  or  given  in  the  mode  required  by  statute,  the  decree 
of  sale  will  be  void,  and  may  be  questioned  in  both  direct  and  collateral  pro- 
ceedings: Haywood  v.  CoKme^  60  DL  337,  citing  the  principal  case. 

PsTITIOir  BT   EZSCUTOB  OB    AdMIXTBTBAIOB  TO   SlLL   DbOBDBNT's    RbAI. 

Estate,  What  to  €k>ifTAiN:  See  Stuart  ▼.  AUm^  76  Am.  Dea  551;  Qregory 
▼.  Taber,  79  Id.  219,  and  the  notes  thereto.  The  onussion  to  name  the  heirs 
in  the  petition  will  not  invalidate  the  decree  of  sale:  iibfttoii  v.  jftoon,  62  Ili 
152,  citing  the  principal  case. 
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Thb  ntnroiPAL  case  is  citbd  in  Bo&twick  ▼.  SUnmr,  80  Hl  168»  to  the  point 
that  it  is  not  an  objection  to  the  decree  of  sale  that  the  heirs  were  not  name4 
in  the  notice  pnbliidied  by  the  administrator  for  the  pnipose  of  obtaining  the 
decree;  in  Long  t.  Tho/npeon,  60  Id.  29,  to  the  point  thi^  in  a  bill  for  distri- 
bation  all  the  distribntees  mnst  be  parties;  in  Rafferty  ▼.  Afallory,  3  Bias.  368, 
to  the  point  that  all  persons  are  bonnd  to  take  notice  of  the  records  in  f ore- 
doenre  proceedings;  in  Chicago  etc  B,  R,  ▼.  Kennedy^  70  HL  362,  363,  to  the 
point  that  the  law  presumes  that  a  purchaser  inspects  the  records  through 
which  title  must  be  derived  before  receiving  a  oonveyance,  and  he  is  charge- 
able with  all  that  appeared  therein;  and  it  is  referred  to  in  ^  parte  Bryan, 
14  Nat.  Bank.  B«g.  81,  on  the  point  that  althou^  the  confirmation  of  a  sale 
in  biankruptcybe  regular  and  una8aaalable»  it  cannot  give  e£EBot  to^  sale  made 
under  a  void  decree. 


Cabeen  v.  Mulligan. 

[87  ILUH ms,  2801] 

HomiBAB  18  Abandokxd,  so  as  to  be  subject  to  sale  under  exeontioii, 
when  the  husband  removes  from  the  premises  with  his  fiunQy  to  another 
state,  where  he  resides  for  two  years,  and  declares  before  leaving  that  if 
he  liked  the  country,  and  could  do  well  in  his  business,  he  would  remain, 
but  if  not  he  would  return,  and  after  lus  return  he  declares  that  when 
he  left  he  expected  to  remain,  but  found  it  to  his  interest  to  return. 

Actual  Risidbncb  is  RxQTTisini  to   PBoner   Hoiobtxad  fbom  Sals 
UBDER  ExicunoM,  as  a  general  rule;  although  it  is  not  essential  under  ^ 
all  circumstances. 

It  is  Evidenob  or  Abaitdoiiicimt  ov  Homxstbad^  if  the  husband  removes 
from  the  premises  with  his  &niily  to  another  state^  where  he  remains  for 
two  years. 

Bill  in  chancery  to  set  aside  a  sheriff's  sale  and  deed  of  a 
certain  lot  in  the  town  of  Keithsburg,  Illinois.  From  the 
pleadings  and  the  agreed  statement  of  facts  it  appeared  that 
the  complainant,  Cabeen,  had  occupied  the  premises  in  ques- 
tion,  with  his  family,  as  a  homestead.  About  June  1,  1857, 
Cabeen  leased  the  premises,  and  removed  with  his  family  to 
Minnesota,  where  they  resided  for  two  years,  after  which 
they  returned  and  occupied  the  premises.  Before  he  left  for 
Minnesota,  he  stated  that  if  he  liked  the  country,  and  could 
do  well  in  his  business,  he  would  remain,  but  if  not  he  would 
return.  After  his  return  he  stated  that  when  he  left  he  ex- 
pected to  remain  in  Minnesota,  but  found  it  to  his  interest  to 
return  to  Keithsburg.  On  September  12,  1858,  a  judgment 
was  recovered  in  the  circuit  court  against  Cabeen,  on  which 
an  execution  was  issued  November  10th,  and  the  premises 
sold  to  the  plaintiffs  in  execution.  On  December  14,  1858, 
the  defendant,  Mulligan,  recovered  a  judgment  before  a  justice 
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of  the  peace  against  Cabeen,  and  on  February  8, 1859,  he  filed 
a  transcript  thereof  in  the  office  of  the  clerk  of  the  circuit 
court,  and  on  the  following  day  issued  an  execution,  under 
which  the  premises  were  afterwards  sold  and  conyeyed  to  him, 
^e  having  redeemed  the  lot  from  the  previous  sale.  The  bill 
was  dismissed  with  costs,  and  the  complainant  brought  error. 

H.  M.  Weedj  for  the  plainti£f  in  error. 

/.  R.  and  J.  N.  Baasett.  for  the  defendant  in  error. 

By  Court,  Walkeb,  C.  J.  This  record  presents  a  question 
«f  fact  for  determination.  It  is,  whether  plaintiff  in  error 
abandoned  hiQ  homestead,  so  that  a  judgment  previously  re- 
covered, and  under  which  a  sale  had  been  made,  and  a  tran- 
script of  a  judgment  before  a  justice  of  the  peace,  became 
valid  liens  upon  the  homestead.  Up  to  the  time  plaintiff  in 
error  moved  to  Minnesota,  the  premises  were  undoubtedly  pro- 
tected from  sale  under  execution  by  the  operation  of  the  home- 
stead law.  But  he  left  his  home  and  removed  with  his  family 
to  Minnesota,  and  with  them  resided  there  for  two  years.  He 
stated  before  leaving  the  state  that  if  he  liked  the  country, 
and  could  do  well  in  his  business,  he  would  remain;  but  if 
not,  he  would  return.  And  after  he  came  back  to  his  former 
residence,  he  stated  that  when  he  left  he  expected  to  remain 
in  Minnesota,  but  found  it  to  his  interest  to  return  to  Keiths- 
burg.  From  these  statements  it  is  manifest  that  he  left  with 
the  design  of  remaining,  and  of  abandoning  his  former  home. 
He  says  he  expected  to  remain  in  Minnesota. 

Whilst  this  court  has  held  that  an  actual  residence  is  not, 
under  all  circumstances,  essential,  yet  as  a  general  rule  it  is 
requisite  to  protect  the  homestead  from  sale  on  execution.  To 
carry  out  the  object  of  that  statute  it  may  become  necessary, 
when  the  husband  is  dead,  and  especially  so  when  both 
parents  have  died,  and  the  children,  entitled  to  the  benefit  of 
the  law,  are  of  tender  years,  that  a  residence  by  a  tenant  may 
be  substituted  for  an  actual  occupancy  by  the  widow  or  the 
children.  But  it  is  only  in  such  cases,  and  under  peculiar 
circumstances,  that  the  actual  residence  of  the  person  claim- 
ing the  benefit  of  the  act  can  be  dispensed  with. 

This  was  the  rule  announced  in  substance  in  WaUers  v.  Peo- 
pUy  21  m.  178,  and  KUcheU  v.  Burgwin,  21  Id.  40.  It  was, 
however,  said  that  we  could  lay  down  no  rule  to  govern  such 
eases,  but  each  case  must  depend  upon  its  own  peculiar  cir- 
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cumstances,  so  that  among  fhem  no  evidence  shall  be  found 
of  an  abandonment  of  fhe  husband  and  family. 

In  this  case,  we  think  that  a  removal  by  himself  and  family, 
for  the  period  of  two  years,  to  another  state,  and  ceasing  to 
occupy  the  premises,  was  evidence  of  an  abandonment  by  the 
owner  of  his  right  to  claim  the  homestead.  This,  we  tiiink, 
is  true,  without  reference  to  what  he  said  before  or  after  his 
return.  That  could  not  change  the  question  of  whether  he 
had  ceased  to  reside  upon  the  place.  His  intention  may  have 
been  a  material  question,  as  to  whether  he  had  ceased  to  be  a 
resident  of  the  state,  but  could  not  operate  upon  the  question 
of  whether  he  had  ceased  to  occupy  his  homestead.  If  he 
might  remove  his  fSetmily  and  effects  to  another  state,  and 
remain  th(3re  with  them  for  two  years,  and  still  claim  his  for- 
mer residence  as  exempt  from  sale  under  the  homestead  law, 
we  are  at  a  loss  to  conceive  how  long  an  abandonment  it  would 
require  to  subject  it  to  the  payment  of  his  debts.  To  permit 
such  an  abandonment,  witiiout  rendering  the  property  liable 
to  forced  sale,  would  be  to  enable  debtors  to  perpetrate  frauds 
upon  their  creditors  that  could  not  have  been  designed  by  the 
general  assembly  when  the  act  was  adopted. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

Lawrence,  J.,  having  tried  the  cause  in  the  court  below, 
took  no  part  in  this  decision. 

ABAinx>NMi5T  ov  HoMBSTXAi),  What  OoNSTTrDTis:  See  Taylor  ▼.  JSTor- 
gous,  60  Am.  Deo.  606,  and  note  disonssiiig  the  qnestion;  Walters  ▼.  People^ 
66  Id.  7dO;  Tayhrr,  Boulware^  67  Id.  642;  Shepherd  r.  Cauidof,  70 Id.  972; 
TumUnMtm  ▼.  Swinmey,  76  Id.  432;  Chiiod  v.  Ouiod^  76  Id.  441;  Mbare  ▼.  JEHfu- 
nimg,  SI  Id.  301;  ^i/fe  y.  Beers,  S5  Id.  677;  Iwb  ▼.  MUb,  ante,  p.  23S.  The 
principel  oaae  has  been  frequently  approved  on  the  point  that  where  the 
husband  removes  from  the  homestead  with  his  family,  and  aoquires  another 
home,  the  homestead  right  is  lost:  T^irnan  t.  Moore,  43  HL  174;  McAer  ▼. 
MeConoffo,  47  Id.  394;  Buekv.  Oonhgue,  49  Id.  394;  Cahm  v.  Wiieom,  62  Id. 
139;  FiiherT.  Cornell,  70  Id.  217;  CMr.  8miih,SSId.  202. 

Actual  RESiDmsom  n  NionBABT  to  PRoncr  Homistsap  vbok  Salb 
v^BER  ExACunoir:  Taiiflor  v.  Hargoue,  60  Am.  Dec.  606,  and  note;  ffo^  t. 
Howe,  62  Id.  705,  and  note;  Charless  ▼.  Laimbereon,  63  Id.  467,  and  note;  note 
to  Pryor  r.  Stone,  70  Id.  347;  Diehon  ▼.  Chom,  71  Id.  382;  TwnUneoti  t. 
Switmey,  76  Id.  432;  Chrietyr.  Dyer,  81  Id.  493;  TiUotmm  t.  MUhrd,  82  Id. 
112;  and  see  AcUey  t.  Ckamberlam,  76  Id.  616;  Fogg  t.  Fogg,  77  Id.  716;  but 
a  temporary  absenoe,  not  designed  as  an  abandonment,  will  not  work  a  for- 
feitore:  Taylor  ▼.  Bouiware,  67  Id.  642;  Franklin  v.  Coffee,  70  Id.  292;  Pryor 
r.  SUme,  70U.  Zil,  eadna^;  Shepherdr,  Camiday,10l±ZJ2;  TmnUmeomY, 

Omm  ▼.  Ohm;  76  Id.  44a 
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Satlob  V.  Danibls. 

117  Uxnon,  nL« 

If  A¥Wi  Of  Nora  IS  BiRRTm)  to  Cbmdit  wor  Usuiuuini  InuuHT  Pbi« 
TiouiLT  Paid  bt  Hu,  m  against  the  payee  or  an  indonee  who  did  nol 
take  the  note  for  a  TalnaUe  oonaideration,  where  the  note  repreeiti  the 
bahuaoe  on  a  loan  originaUy  made  at  a  nsnriooa  late  of  intereeti  the  pay- 
ments in  the  mean  time  haying  been  applied  first  on  the  nsmioos  interest 
and  then  on  the  principal, 

brxxmssB  or  Nora  as  CousAteslais  Sbovbitt  vok  Pns-MZiBmro  Dner  n 
HoLDXB  lOB  Valdablb  €k>H8mEaAXiON,  bat  only  to  the  eztsnt  el  sooh 
debt 

Assumpsit.    The  fiEtots  are  stated  in  the  opinicm. 

Hwdj  BootKj  and  Kreamerj  for  the  appellants. 

Oarrison  and  Blanehardy  for  the  appellees. 

By  Court,  Lawbence,  J.  This  was  an  action  brought  by  Dan- 
iels against  Saylor  upon  a  promissory  note,  to  which  Baylor 
pleaded  usury.  It  was  proven  that  four  hundred  dollars  had 
been  first  loaned  at  fifteen  per  cent  interest,  and  payments 
made  from  time  to  time,  and  new  notes  given,  all  in  continua- 
tion of  one  transaction,  the  note  sued  on  being  the  last  The 
payments  made  had  been  applied  first  in  extinguishment  of  the 
interest,  and  then  in  reduction  of  the  principaL  The  plain- 
tiff had  a  verdict  for  $277.32. 

The  court  below  refused  to  apply  upon  the  existing  note  the 
payments  formerly  made  upon  the  usurious  interest.  This  was 
error.  While  it  is  the  rule  of  this  court  that  usurious  interest 
once  paid  voluntarily  cannot  be  recovered  back,  yet  that  rule 
does  not  apply  where  the  transaction  has  not  been  settled, 
and  the  lender  brings  his  action  for  the  recovery  of  an  al- 
leged balance.  In  such  case  the  borrower  may  defend  by 
claiming  a  credit  for  whatever  usurious  interest  he  has  paid  in 
the  same  transaction.  This  is  not  using  the  usury  law  as  a 
sword,  but  strictly  as  a  shield.  The  tact  that  new  notes  have 
from  time  to  time  been  given  does  not  change  the  case.  The 
court  looks  at  the  substance,  not  at  the  form.  When  the  four 
hundred  dollars  was  loaned  in  this  case,  it  continued  one 
transaction  until  paid,  without  reference  to  the  number  of 
balances  struck  and  new  notes  given,  and  until  fully  paid, 
the  borrower  may  insist  upon  having  past  usurious  payments 
legally  applied:  Hadden  v.  InneSy  24  111.  381. 

In  this  case  the  original  loan  was  made  by  Barber,  but 
when  he  took  the  last  note,  he  took  it  in  the  name  of  Mar* 
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tin  and  Wright,  and  afterwards  procured  their  indorsement. 
So  far  as  appears,  they  only  allowed  Barber  to  ose  their 
names,  and  therefore  the  court  should  not  have  instructed 
that  it  was  necessary  to  connect  them  with  the  usurious  trans- 
action. That  assumes  that  they  were  bona  fide  payees  of  the 
note,  which  is  at  least  doubtful,  and  should  have  been  left  to 
the  jury. 

But  the  note  before  it  fell  due  was  indorsed  by  Barber  to 
the  plaintiff,  Daniels,  to  collect  in  payment  of  a  debt  due 
him  firom  Barber,  which  the  latter  swears  was  about  one  hun- 
dred dollars,  and  to  account  to  Barber  for  the  residue.  If 
Daniels  took  the  note  as  collateral  security  for  a  pre-existing 
debt,  he  is  a  holder  for  a  valuable  consideration:  Manning  v. 
MeClure^  36  HL  490.  He  would  be  so,  however,  only  to  the 
extent  of  the  debt  due  him  from  Barber,  and  as  to  the  residue 
of  the  note  the  same  defense  can  be  made  as  if  it  had  not  been 
assigned  to  Daniels. 

Judgment  reversed. 

Debtor  mat  Ihsut  upor  Dai>uorioir  ov  Usubious  Ihtbust  Paid,  so 
long  as  any  part  of  the  debt  remains  unpaid:  Home  ▼.  Dotrnt,  60  IlL  370; 
MUeMlv.  Lynum,  77  Id.  631;  Bekibaek  v.  Cfrabtree,  77  Id.  187;  InrePruoott^ 
6  Biss.  524;  &  C.»  9  Nat  Bank.  Reg.  386,  all  dting  the  principal  ease.  Bat 
tee  8mUk  t.  Stoddard,  81  Am.  Dec  778. 

XaKIM O  NbOOTIABLB  PaPKB  as  C!oLLATKBAL  SbOUBITT  lOB  Psx-BxiBTnvo 

Dot,  whetheb  Takdco  iob  Valus:  See  RoaAorough  v.  Mettkik,  67  Am. 
Deo.  346,  and  note;  Rmddkkr.  Lhyd,  33  Id.  423. 


Illinois  Central  Insuranoe  Compant  v.  Wolf. 

187  ILUHOIS,  854.] 

AccrowLXDOMiiiT  nr  Poligt  undxb  Sxal  or  Patmbkt  or  Pkboum  is 
€k>ircLi7SiyB,  and  the  insurance  company  cannot  show  by  parol  that  the 
premium  was  not  in  fact  paid,  but  that  a  note  was  taken  therefor,  and 
the  note  not  having  been  paid,  the  policy  was  void  under  a  condition 
therein  to  the  e£EBot  that  where  a  note  is  taken  for  the  premium  the 
pcdicy  shall  be  rmd,  unless  the  note  is  paid  at  maturity. 

CovENAirr.    The  facts  are  stated  in  the  opinion. 

OaUagheTj  Moore^  and  Oreen^  for  the  appellant. 

Tipton  and  Benjamin^  for  the  appellee. 

By  Court,  Lawrence,  J.  This  was  an  action  of  coyenani 
brought  by  the  appellee  upon  a  policy  of  insurance.  The 
policy,  which  was  under  seal,  admitted  the  receipt  by  the 
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company  of  the  premium.  The  case  was  tried  in  the  coort 
below  without  a  jury,  and  on  the  trial  the  appellant  sought  to 
prove  by  parol  that  although  the  policy  admitted  the  payment 
of  the  premium,  yet  it  was  not  in  fact  paid,  but  a  note  at  sixty 
days  was  taken  therefor.  In  was  insisted,  said  note  not  hay- 
ing been  paid,  that  the  policy  was  void  under  one  of  the  con- 
ditions therein,  to  the  effect  that  where  a  note  is  taken  for  the 
premium,  it  shall  be  considered  a  cash  payment,  provided  it 
is  paid  when  due,  but  if  not  paid  when  due,  the  policy  shall 
then  be  void.  The  appellee  objected  to  this  proof  as  in  itself 
incomplete,  and  also  on  the  ground  that  the  company  had 
waived  whatever  right  it  might  have  had  to  declare  the  policy 
void.  The  court  rejected  or  disregarded  the  evidence  offered, 
and  gave  judgment  against  the  company. 

The  only  point  made  by  the  appellant's  oounsel,  in  their 
printed  brief,  relates  to  this  ruling  of  the  court  They  insist 
that  the  recital  in  a  deed  of  the  payment  of  the  consideration 
is  only  prima  facie  evidence  of  such  payment,  and  may  be  con- 
tradicted or  explained,  and  cite  Ayers  v.  MeConndy  15  111.  230, 
and  KimbaU  v.  Walker,  30  Id.  482.  All  that  the  court  held  in 
these  cases  was,  that  parol  evidence  might  be  received  for  the 
purpose  of  contradicting  the  acknowledgment  in  a  deed  of  pay- 
ment of  the  consideration,  where  the  object  and  effect  of  such 
evidence  were  not  to  vary  the  legal  import  of  the  deed.  For  ex- 
ample, in  a  deed  for  the  conveyance  of  lands,  the  recital  of 
payment  of  the  consideration  may  be  contradicted,  provided  it 
is  not  sought  by  such  evidence  to  impair  the  effect  of  the  deed 
as  a  conveyance.  B  at  we  know  of  no  case,  nor  do  we  think 
any  can  be  found,  in  which  it  has  been  held  that  the  acknowl- 
edgment of  paymert  may  be  contradicted  by  parol  for  the 
purpose  of  making  the  deed  null.  This  very  distinction  is 
taken  in  the  case  of  KimbaU  v.  Walker j  supra.  Now,  in  the  case 
at  bar,  if  the  evidence  offered  by  the  company  were  admitted, 
the  effect  would  be  to  change  an  absolute  policy  of  insurance, 
running  for  five  years,  and  good  upon  its  face,  into  one  expir- 
ing in  sixty  dnjs  from  its  date.  The  policy  admits  expressly 
the  payment  of  the  premium,  which,  together  with  a  certain 
deposit  note  for  a  larger  amount,  according  to  the  usual  mode 
of  mutual  companies,  made  the  insurance  good  for  five  years. 
This  is  simply  destroying  the  legal  purport  of  a  deed  by  parol 
proof,  and  would  be  in  violation  of  the  radical  principles  of 
evidence. 

In  addition,  it  may  be  said,  that  public  policy  forbids  that 
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policies  of  insurance  should  be  destroyed  in  this  way.  When 
the  insured  property  is  afterwards  encumbered,  it  is  common 
to  assign  the  policy  to  the  encumbrancer.  In  the  event  of  a 
loss,  however,  as  the  policy  is  not  a  negotiable  instrument  at 
law,  the  encumbrancer  must  sue  in  the  name  of  the  assured, 
which  would  let  in  all  defenses  that  could  be  made  if  the 
policy  had  never  been  assigned.  The  consequence  then  would 
be,  if  the  rule  contended  for  by  the  appellant  were  to  obtain, 
that  instruments  good  upon  their  face,  and  upon  the  faith  of 
which  money  is  often  loaned,  would  be  suddenly  found,  when 
brought  into  use,  to  be  tainted  with  a  secret  defect  that  would 
make  them  nullities,  although  in  the  hands  of  an  equitable 
assignee.    This  8hoT:dd  not  be  permitted. 

It  has  been  held  in  other  states  that  insurance  companies 
cannot  contradict  the  receipt  ct  the  premium  contained  in  the 
policy  for  the  purpose  of  avoiding  it:  Odt  v.  National  ProteC' 
ti<m  Ins.  Co.y  25  Barb.  189;  New  York  Central  Ins.  Co.  v.  No- 
tioTial  Protection  Ins.  Co.y  20  Id.  468;  8  Kent's  Com.  260. 

Judgment  afi&rmed. 

Insitrancs  Compaht's  PowiB  TO  Avoid  Pquot  bt  Gomtbabioiino  Ri- 

CITAL  THSREIN    THAT    PBXMIUX    BAB    BXXV    PaU). — The   OODTti   of  OllllOU 

have  steadily  adhered  to  the  doctrine  aanomiced  hy  the  principal  case,  that 
where  a  policy  of  insurance  recites  the  payment  of  the  preminm,  the  insor* 
ance  company  wiU  not  be  permitted  to  contradict  snoh  recital  for  the  purpose 
of  rendering  the  policy  invalid:  ProMenot  X.  /im.  Co.  ▼.  Feimett,  49  IlL  180; 
Orqf  Y,  StmTnoM,  58  Id.  443;  Teidcmki  L.  Ins,  Co.  v.  Mtteller,  TJ  Id.  22; 
Temtoma  L.  Ins.  Co.  v.  Aniermm,  TI  Id.  384,  386;  and  see  MMtMol  L.  Ina.  Co. 
T.  French,  30  Ohio  St.  253;  and  other  courts  assert  the  same  role:  Mkhael  v. 
Muimd  Ina.  Co.,  10  Ijl  Ann.  737;  Conaolidated  etc  F.  Int.  Co.  v.  Cathow,  41 
Md.  59,  77;  OoU  v.  Natkmal  ProUdhn  Ina.  Co.,  25  Barb.  189;  New  York  Cen- 
trallna.  Co.  t.  National  Protection  Ina.  Co.,  20  Id.  46S;  Madiaonlna.  Co.  v.Fel- 
kwa,  1  Disn.  217;  Daluil  v.  Mair,  1  Gamp.  532;  bat  in  Sotdkem  L.  Ina.  Co.  t. 
Booker,  9  Heisk.  606,  it  was  held  that  ''where  the  policy  has  been  deliTered 
nnconditionally  and  without  frand,  acknowledging  upon  its  face  the  payment 
d  the  premium,  the  company  are  estopped  to  deny  tiie  payment  as  a  ground 
d  forf eitore,  bat  may  show  the  fact,  in  order  to  collect  the  same,  or  deduct 
it  from  the  amount  of  the  policy  recovered.'*  This  distinotian  seems  to  be 
sound  if  the  recital  in  a  policy  of  the  payment  of  the  premium  is  placed  upon 
the  same  footing  as  the  recital  of  the  consideration  in  a  deed  of  land.  The 
weight  of  authority,  however,  does  not  appear  to  observe  any  such  distinction, 
but  regards  the  recital  in  the  polusy  as  a  mere  receipt,  like  any  other,  which 
is  prtma/acie  evidence  of  payment,  but  only  prima  /aeie,  and  which  may  be 
contradicted  for  any  purpose:  1  Phillips  on  Insuranoe,  sec  512,  515;  May  on 
Insurance,  sees.  359,  584;  Bliss  on  Insurance,  sec  376;  Bergaon  ▼.  BMient 
Ina.  Co.,  2S  CaX.  Uii  New  Bnglamd  M.  L.  Ina.  Co.  v.  Eaabrook,  32  Ind.  447, 
449;  Union  Inauruawe  Co.  r.  CfratU,  58  Me.  229,  230;  /Htt  ▼.  BerkaMre  L.  Ina. 
Co.,  100  Maas.  500^  504;  ShMom  ▼.  AtUmiieF.  df  if.  Ina.  Co.,  26 N.  Y.  46Q| 
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a  a,  84  An.  Deo.  213;  Baker  r.  UmomM.  L.Ini.C<K,4Z'S.Y.2SZ;  Thomp- 
«m  ▼.  Ameriocm  tic  In$.  Co.,  46  Id.  674»  676;  Robert  ▼.  New  Enfficmd  Jf.  L. 
Ine.  Co.,  2  Dim.  106»  113;  Ineuremee  Co.  v.  Sndtk,  8  Whart  620^  £29;  Tro9 
F.  Im.  Co.  r.  Carpemter,  4  Wn.  20. 

The  pbinoxpal  oasb  n  oited  in  Morrie  r.  TUbom,  81  DL  616^  to  the  poisi 
thftt  the  redtal  of  the  ooonderatioii  in  »  deed  of  land  may  be  contndioted, 
provided  it  ia  not  aooght  by  the  eridenoe  offered  for  that  porpoae  to  impaii 
the  effect  of  the  deed;  and  aee  alao.  to  aabsteatiaUy  the  aame  efftet^  Hkkmrd" 
•OUT.  Ohm,  8  DL  App.  97. 


Austin  v.  Underwood. 

[iriLUirou,  4M.\ 
Momrnr  Paid  iob  Lum  sr  Thibb  Pxbsoh  Dzbboelt  to  Obabtoe  von 

GBASm  n   PimCIBA8B-M0HBT,  18  AQAIXn   HOURBAD  BlOBT  of  tilt 

grantee. 
Deed  of  Trust  has  Pewsdeetge  over  Hombstzad  Bigbt,  where  it  ia  aiib> 

atitnted  in  place  of  a  mortgage  to  aeoure  the  pnrcfaaae-money. 
Sale  unbbr  Deed  of  Trust  to  Secure  Purgbasb-monet  of  Hombrsab 

Passes  Title  to  Pxtrohasee,  although  the  deed  aecnrea  other  indebted' 

neaa,  if  the  homestead  claimant  does  not  payor  tender  that  portion  whioh 

ia  pnrohaae-money. 

Ejectment  by  Edward  W.  Austin  againgt  Alexander  H. 
Underwood.    The  facts  are  stated  in  the  opinion. 

M.  Sylvanua  WUeaXy  for  the  appellant. 

Plato  and  Smithy  for  the  appellee. 

By  Court,  Bbeese,  J.  This  was  an  action  of  ejectment  in 
the  common  pleas  of  the  city  of  Elgin,  in  the  county  of  Kane, 
brought  by  appellant  against  appellee,  for  the  norttieast  frac- 
tion of  the  southwest  quarter  of  section  29,  township  42  north, 
in  range  8  east,  containing  fifty-five  and  a  half  acres,  a 
timber  lot  adjoining,  containing  four  (4)  acres,  and  another 
piece,  adjoining  on  which  the  defendant's  house  and  buildings 
were  situated  in  which  he  lived,  containing  twenty-one  (21) 
acres.  Trial  by  jury,  and  verdict  and  judgment  for  the  de- 
fendant, and  an  appeal  to  this  court. 

The  appellant  claimed  title  to  the  premises  by  purchase, 
imder  a  trust  deed  executed  April  4th,  1858,  by  appellee  and 
wife,  to  J.  G.  Austin,  to  secure  five  promissory  notes  executed 
to  E.  W.  Austin,  of  even  date  with  the  trust  deed.  Default 
having  been  made,  the  trustee,  J.  G.  Austin,  after  due  notice, 
sold  the  land  to  E.  W.  Austin  in  three  separate  parcels;  the 
piece  containing  fifty-five  and  a  half  acres  for  the  sum  of 
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$626.09;  the  four-acre  tract  for  $45.60;  and  the  tract  contain- 
ing twenty-one  acres  for  $568.22, — in  all  amounting  to 
$1,189.91.  The  proceedings  under  the  trust  deed  are  all 
regular,  but  there  was  no  release  of  the  homestead  right  by 
appellee  to  the  trust  deed.  It  was  proved  appellee  had  a 
small  house  and  bam  on  the  twenty-one-acre  tract,  and  lived 
on  it  August  11, 1858, — had  lived  tiiere  with  his  family  six  or 
eight  years;  in  1864  or  1856,  appellee  purchased  the  fifty-five- 
acre  tract,  and  the  four-acre  tract  of  Dibb,  and  since  that  time 
has  occupied  the  whole  farm;  all  the  three  pieces  of  land  ad- 
joining one  another,  and  worth  ten  or  twelve  dollars  per  acre; 
appellee  had  worked  the  Dibb  tract,  but  no  one  had  lived  on  it 
since  Dibb  sold  to  appellee  and  left 

The  appellant  then  read  in  evidence  a  certified  copy  of  a 
mortgage  deed,  dated  March  31,  1855,  executed  by  appellee 
and  wife  to  the  appellant,  reciting  that  he  was  indebted  to  ap- 
pellant in  the  sum  of  $987.40  by  his  five  notes  of  even  date, 
one  of  them  due  one  year  after  date,  and  four  payable  yearly 
thereafter,  at  ten  per  cent,  payable  annually;  and  to  secure 
the  payment  of  these  notes,  appellee  granted,  bargained,  and 
sold  to  appellant  the  fifty-five  and  twenty-one  acre  pieces  of 
land.  In  this  mortgage  tiiere  was  no  power  of  sale  or  release 
of  the  homestead.    It  was  duly  acknowledged  and  recorded. 

On  the  11th  of  August,  1858,  appellant  released  this  mort- 
gage to  appellee,  which  release  was  acknowledged  August  11 
and  recorded  September  3,  1858. 

The  appellant  also  proved  by  Thomas  Dibb  and  Mary  Dibb, 
that  she,  being  the  owner  of  about  sixty  acres  of  land  in  the 
town  of  Dundee  in  Kane  County,  which,  it  is  not  denied,  is  the 
fifty-five  and  a  half  and  four  acre  pieces,  conveyed  the  same 
to  appellee  by  deed,  executed  in  March,  1865;  that  appel- 
lant paid  the  whole  consideration,  being  about  nine  hundred 
dollars  in  gold;  when  the  land  was  sold  to  appellee  he  said 
appellant  woiQd  famish  the  money,  and  appellee  would  secure 
him  by  a  mortgage  on  the  land;  appellee  never  paid  the  Dibbs 
anything  for  the  land;  he  never  had  the  money  in  his  hand, 
and  had  nothing  to  do  with  pa3dng  the  money;  the  entire 
consideration  money  was  paid  by  appellant. 

One  Hewet  testified  that  he  bought  land  of  appellee  in  1857, 
for  which  he  paid  four  hundred  dollars,  a  part  of  which,  being 
$330,  he  paid  to  appellant;  at  that  time  appellant  said  appel- 
lee owed  him  between  three  and  four  hundred  dollars,  but 
don't  know  whether  he  meant  to  say  that  was  all  appellee 
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owed  him,  or  all  that  was  then  due  him;  from  1855  to  1857, 
appellee  had  no  means  except  what  he  raised  on  the  faring 
and  that  was  not  more  than  enough  to  support  his  family. 

The  question  arising  on  these  fSEU^ts  is,  Was  this  money  thus 
paid  by  appellant  purchase-money?  if  it  was,  a  homestead 
right  cannot,  under  the  statute,  be  set  up  against  the  re- 
covery. 

We  said  in  the  case  of  Eyiter  v.  Hathewayy  60  IlL  521,  that 
money  borrowed  of  a  third  person,  and  paid  out  by  a  pur- 
jhaser  of  land,  cannot  be  regarded  as  purchase-money.  It 
is  the  common  understanding  of  the  term  ^^  purchase-money  " 
that  it  means  money  paid  for  the  land  or  the  debt  created  by 
the  purchase. 

In  that  case  the  money  was  borrowed  to  pay  a  pre-existing 
debt;  in  this  case  the  land  was  purchased  with  the  money  oi 
appellant,  and  actually  paid  over  by  him  for  the  land,  not  one 
dollar  of  it  passing  through  the  hands  of  appellee,  and  the  en- 
tire consideration  of  the  indebtedness  was  the  deed  to  appel- 
lant. 

This  case  is  therefore  clearly  distinguishable  from  that,  for 
here  the  entire  consideration  for  the  fifty-five  and  a  half  acres 
passed  directly  from  the  appellant  to  Dibbs,  and  the  deed 
executed  to  appellee  on  the  understanding  he  was  to  give  ap- 
pellant a  mortgage  on  all  his  land  to  secure  the  payment 
This,  it  appears,  he  did  do,  which  appellant,  about  the  time 
of  the  execution  of  the  deed  of  trust,  released,  taking  his  se- 
curity under  the  deed,  instead  of  under  the  mortgage. 

TaHng  the  trust  deed  was  but  a  change  of  security.  The 
consideration  of  the  mortgage  was  purchase-money,  and  it  so 
continued  under  the  deed  of  trust:  Curtis  v.  Rootf  20  111.  53. 

Although  other  indebtedness,  of  which  there  is  no  proof, 
may  have  been  secured  by  the  trust  deed  over  and  above  the 
purchase-money  for  the  Dibbs  farm  of  fifty-nine  acres,  or  the 
money  secured  thereby  partially  paid,  still  appellee  should 
have  tendered  the  amount  due  on  the  purchase-money  ad- 
vanced for  the  fifty-nine  acres;  not  having  done  so,  the  title 
passed  to  appellant  by  the  sale  under  the  trust  deed  to  this 
fifty-nine  acres,  and  the  appellant  was  entitled  to  recover  them 
in  his  action  of  ejectment. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  other  proceedings  not  inconsistent  with  this 
opinion. 

Judgment  reversed. 
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MOBTQAOB  BT  HUSBAIO)  ALONX,  TO  SbOUBB   PUBOHAflB-MONST  OF  HOKB- 

tnEAD,  18  Binding:  Chritty  v.  Dyer^  81  Am.  Deo.  493,  and  note;  althongh 
executed  to  a  third  penon  who  advances  the  pnrchaee  money;  LoBBtn  v.  Vanctf 
68  Id.  322;  Carr  v.  Caliwdl,  70  Id.  740;  ITtehob  v.  Ovenaeher,  16  Kan.  ^ 
Magee  v.  Maget,  51  IlL  502;  and  see  TwnUn.  ▼.  HUyard,  43  Id.  303,  aU  citing 
the  principal  caae;  and  see  also  Carey  ▼.  Boyltf  53  Wis.  581;  Beal  v.  Har- 
ringUnh  116  HL  123,  In  which  the  role  ol  the  principal  case  was  applied  so 
that  one  who  advanced  the  pnrohase  price  of  land  should  be  snbstitated  to  the 
lien  of  the  grantor. 


Ambrioan  Express  Company  v.  Haggard. 

f87  ILUKOIB,  465.1 
QUBSIION   WHri'MBR   DbRNDANT  IS    CORPOBATIOir  OB  NOT  SHOULD  BB  PBB- 

BUVTBD  BT  Plba  IK  Abatembnt,  and  not  by  motion  to  qnaoh  the  retom 
of  snmmons,  it  being  raised  upon  matter  dehors  the  record. 
Plba  jv  Abatbmbnt  is  Bad,  bbgausb  It  dobs  not  Oivb  PLAiNrmr  Bbttbb 
Writ,  where  the  "American  Express  Ckmipany  '*  is  sued  as  a  corporation, 
and  a  plea  in  abatement  is  filed  in  the  names  of  several  persons  "and 
others,"  admitting  that  they  "  together  with  others  "  were  doing  business 
ander  the  name  of  the  "American  Express  Company,'*  bat  denjring  that 
the  company  was  a  corporation.  The  plea  should  have  set  forth  who 
were  the  "others,"  so  that  the  plaintiff  might  know  against  whom  to 
bring  his  suit,  if  the  plea  should  prove  to  be  true. 

ClEBK  £9    COMPBTBNT  WiTNBaS  TO  PbOVB   NoH-DBLIVBBT  OF   PaOKAOB,   as 

having  no  interest  in  the  event  of  the  suit,  where  the  suit  is  brought  by 
his  employer  against  an  express  company  for  the  loss  of  a  package  of 
money,  the  derk  having  receipted  for  the  package  without  receiving  it^ 
supposing  that  he  was  receipting  for  other  articles,  and  the  clerk's  father 
afterwards  voluntarily  paid  to  the  employer  the  amount  of  the  loss. 

AcnON    MAT    BB    MaINTAINBD    A0AIN8T    EXPRBSS    GOMPANT    fOR    LoSS    Of 

Packaob  of  Monet,  although  the  amount  of  the  loss  has  already  been 
paid  by  a  third  person.  The  action  may  still  be  maintained  for  tiie  use 
of  such  third  person. 

BviDKNCB  ON  Cboss-bxamination  IS  Admihotblb,  where,  in  an  action  against 
an  express  company  for  the  loss  of  a  package  of  mopey,  the  company 
proves  by  its  agent  the  custom  of  its  drivers  in  regard  to  the  delivery  of 
parcel  and  taking  of  receipts,  and  the  cross-examination  shows  that  the 
driver  who  had  the  pcu^kage  had  stolen  packages  of  money,  and  that  some 
time  after  the  loss  of  the  package  the  company  arrested  the  driver,  and 
made  him  surrender  some  money  and  jewelry,  and  that  he  escaped  from 
the  officer  and  ran  away. 

Dbltvbrt  of  Packaob  bt  Bxfbbss  Oompaht  icubt  bb  Actual  and  Bona 
FiDB,  and  not  merely  formal;  and  if  an  agent  of  the  company  abstract  the 
package  while  in  the  act  of  delivering  it,  the  company  will  be  liable,  even 
though  a  receipt  be  signed,  and  the  form  of  delivery  gone  through,  by  the 
agent's  laying  the  package  for  a  moment  out  of  his  hands. 

Case.    The  facts  are  sufficiently  stated  in  the  opinioik 

R.  E.  WUliamSy  for  the  appellants. 

W.  jff.  jffanTW,  for  the  appellee. 

▲m.  Dbc.  Vol.  LXXXVn— 17 
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By  Coorty  Lawrence,  J.  This  was  an  action  on  the  case 
brpnght  by  the  appellee,  David  D.  Haggard,  against  the 
American  Express  Company,  for  not  delivering  a  package  of 
money  containing  $170.30,  sent  to  the  appellee  at  Blooming- 
ton,  Illinois.  The  company  was  sned  as  a  corporation,  the 
legislature  of  this  state  having  incorporated  the  persons  who 
defended  this  suit  by  a  public  act  to  be  found  on  page  879  of 
the  laws  of  1859.  There  was  service  on  the  agent  at  Bloom* 
ington  in  the  manner  prescribed  by  the  statute  for  service  on 
corporations.  The  agent  came  in,  and,  without  denjring  that 
he  was  the  agent  of  the  company,  denied  that  he  was  the  agent 
of  such  a  corporation,  and  said  he  knew  of  no  such  corporation, 
and  on  this  affidavit  moved  to  quash  the  return,  which  motion 
the  court  overruled.  The  object  of  the  affidavit  was  to  raise 
the  question  as  to  whether  the  defendants  were  a  corporation, 
and  as  this  .was  matter  dehors  the  record  the  question  was  one 
to  be  presented  by  plea  in  abatement,  and  not  by  motion:  Hoi- 
loway  V.  Freeman^  22  111.  201. 

The  counsel  for  the  appellant  then  filed  a  plea  in  abatement 
in  the  name  of  '*  Johnston  Livingston,  William  G.  Fargo, 
Henry  Wells,  and  others,"  admitting  that  they,  ^'together 
with  others,"  are  doing  business  under  the  name  of  the  Ameri- 
can Express  Company,  but  denying  that  said  company  is  now, 
or  ever  has  been,  a  corporation.  A  demurrer  was  sustained  to 
this  plea,  and  properly.  It  is  defective  in  not  giving  the  plain- 
tiff a  better  writ:  1  Chit.  446.  It  should  have  set  forth  who 
were  the  "  others,"  with  whom  Livingston,  Fargo,  and  Wells 
say  they  are  doing  business,  under  the  name  of  the  American 
Express  Company,  in  order  that  the  plaintiff  might  know 
against  whom  to  bring  his  suit,  if  the  plea  should  prove  to  be 
true. 

The  admission  of  the  testimony  of  W.  Haggard  is  also  as- 
signed for  error.  It  appears  that  the  witness  was  a  clerk  in 
the  hardware  store  of  the  plaintiff,  who  was  his  uncle;  that  he 
was  in  the  habit  of  often  receipting  to  the  company  for  goods, 
sometimes  two  or  three  times  a  day,  and  that  he  receipted  for 
the  package  in  question,  supposing,  as  he  swears,  that  he  was 
receipting  for  castings  that  had  been  left  on  the  sidewalk. 
He  swears  he  never  received  the  money  in  question.  After  its 
loss  was  discovered,  with  the  fact  that  the  witness  had  given 
the  company  a  receipt  for  it,  he  wrote  to  his  father  in  Chicago, 
stating  the  circumstances,  and  thereupon  his  father  paid  to 
the  plaintiff  the  amount  of  his  loss.    The  witness  was  a  minor, 
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and  the  money  was  not  paid  at  his  request.  He  clearly  had 
DO  legal  interest  in  the  event  of  this  suit,  and  was  a  competent 
witness.  His  liability  to  the  plaintiff  is  discharged,  and  he 
has  assumed  none  to  his  father,  who  voluntarily  came  forward 
and  paid  the  money. 

It  is  further  urged  that  this  payment  of  money  has  satisfied 
the  plaintiff's  claim,  and  that  his  right  of  action  is  thereby 
gone.  But  the  payment  was  not  made  for  the  benefit  of  the 
express  company,  and  discharged  no  right  of  action  which 
existed  against  them.  This  suit  may  be  still  prosecuted  for 
the  use  of  the  father  of  the  clerk,  and  such  use  need  not  be 
expressed  upon  the  record.  Where  A  is  primarily  liable,  and 
6  only  secondarily,  A  may  still  be  sued  for  the  benefit  of  B, 
though  B  has  paid  the  debt.  Thus,  if  insured  property  is  de- 
stroyed by  the  act  of  a  wrong-doer,  though  the  insurance  com- 
pany may  have  paid  the  loss,  the  owner  of  the  property  may 
still  sue  the  wrong-doer,  and  the  recovery  of  the  property  will 
be  for  the  use  of  the  insurance  company:  Mason  v.  Sainabury, 
3  Doug.  61;  HaH  v.  Western  Railroad,  13  Met  99  [46  Am. 
Dec.  719]. 

It  is  also  urged  that  the  evidence  of  Fuller  called  out  on  the 
cross-examination  was  improperly  received.  Puller  was  the 
agent  of  the  company,  and  was  put  upon  the  stand  by  them 
to  prove  the  custom  of  the  drivers  of  the  express  wagons,  in 
regard  to  the  delivery  of  parcels  and  taking  of  receipts.  The 
plaintiff,  on  the  cross-examination,  proved  that  it  was  the  cus- 
tom of  the  particular  driver  who  had  this  package  to  steal 
money  parcels,  and  that  some  time  after  this  occurrence  the 
company  arrested  him,  made  him  surrender  $850  in  money 
and  some  valuable  jewelry,  and  that  the  driver  escaped  from 
the  officer  and  ran  away.  We  think,  after  the  examination  iu 
chief,  this  evidence  was  admissible. 

The  counsel  for  the  appellants  further  urges,  that  even  if  the 
driver,  having  laid  the  package  on  the  coimter,  stole  it  while 
the  clerk  was  signing  the  receipt,  the  delivery  was  complete 
and  the  company  discharged.  But  a  delivery,  to  discharge 
the  company,  must  be  actual  and  bona  fide,  and  not  merely 
formal.  Here  the  clerk  swears  there  was  no  delivery,  that  he 
neither  saw  nor  heard  of  a  package  of  money,  and  thought  he 
was  receipting  for  a  package  of  castings  on  the  sidewalk.  The 
company  is  a  common  carrier  and  must  be  held  to  the  strict- 
est responsibility  for  the  honesty  of  its  agents,  and  if  one  of 
them  abstract  a  parcel  while  in  the  act  of  delivering  it,  the 


Digitized  by 


Google 


260  Illinoib  Central  R.  R.  Co.  v.  Read.       [Illinois, 

company  will  be  liable  even  though  a  receipt  be  rigned  and. 
the  form  of  delivery  gone  through^  by  the  driver's  laying  the 
property,  for  a  moment,  out  of  his  hands.    We  find  no  error 
in  the  record. 
Judgment  affirmed. 

EzPBiss  GoMPAims  abb  Oomiiok  GimBms:  BakMm  t.  AmeHem  Jb- 
presf  Co.,  74  Am.  Dea  190,  and  note;  Ameriecm  Exprem  Oo.  ▼.  Baidwimf  79 
Id.  889;  Haye$  ▼.  WeOi,  83  Id.  89. 

Dkjvert  RsQiTmKD  OF  EZFBB88  Compakhb:  See  Baldwin  ▼.  Amerieam 
Eseprtu  Co.,  74  Am.  Deo.  190,  and  note;  AmeHom  tkegrtu  Co,  ▼.  Baldwim^ 
79Id.389;£raye0T.  WtlU,83ld.99. 


Illinois  Gbntbal  Bailboad  Company  v.  Bead. 

[87  ILUNOM,  484.] 

CoBPO&ATioir  18  Bespovsiblx  lOR  NsQLiQiNCs  OF  ITS  Emplotzis  ot  agenti. 

AORXEMJBNT  EXKMFTINO  RjJLBOAD  OOMPAKT  FROM  LlABnJTT  fOR  AkT  IN- 
JURY TO  Person  or  Property  of  Free  Passenger  is  Valid,  so  far  aa 
the  oonaequenoes  of  its  ordinary  negligence  are  concerned,  bat  not  aa 
regards  its  gross  negligence,  recklessness,  or  willful  misfeasanoe. 

AOOBPTANCE  AND  USE  OF  FREE  TiCKST  ESTABLISHES  AS  AOREEMXNT  IN- 
DORSEMENT THEREON  to  the  effect  that  the  railroad  company  will  not  be 
liable  for  any  injury  to  the  person  or  property  of  the  passenger,  so  far  as 
it  is  consistent  with  the  rules  of  publio  policy. 

H»T.«Ag«  VEMD  NOT  BE  AvsRRED  TO  BE  UNDER  Seal.  A  release  imports 
a  seal,  and  it  is  a  matter  of  evidence  whether  it  have  a  seal  or  not^  if  a 
seal  be  necessary. 

Damages  against  Railroad  Company  for  Injury  to  Passenger  mat 
Cover  the  loss,  expense,  and  injury  arising  at  the  time  of  the  accident^ 
the  bodily  pain  and  mental  suffering,  and  the  prospective  loss  and  dam- 
age arising  from  bodily  disability,  impairment  of  intellectual  faculties  or 
general  health,  which  lessen  the  passenger's  ability  of  attending  to  his 
business,  as  he  could  have  done  had  not  the  injuries  been  received. 

Case  by  George  D.  Read  against  the  Illinois  Central  Rail- 
road Company.  The  action  was  brought  to  recover  for  an 
injury  received  by  Read  while  riding  as  a  passenger  on  the 
defendant's  cars.  The  defendant  pleaded,  besides  the  general 
issue,  several  special  pleas,  the  substance  of  which  is  set  forth 
in  the  opinion.  A  demurrer  to  these  pleas  was  sustained,  but 
the  defendant  stood  by  them,  going  to  trial  on  the  general 
issue  only,  but  offering  evidence  to  sustain  the  pleas,  wliich 
evidence  was  excluded.  The  evidence  showed  that  the  plain- 
tiff was  injured  by  the  running  of  the  engine  of  a  freight  train 
into  the  cars  in  which  he  was  riding.    The  jury  were  instructed,. 
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substantially,  on  behalf  of  the  plaintiff,  that  in  assessing  dam- 
ages they  might  take  into  consideration,  not  only  the  loss, 
expense,  and  injury  arising  at  the  time  of  the  accident,  as 
well  as  the  bodily  pain  and  mental  suffering  of  the  plaintiff, 
but  also  the  prospective  loss  or  damage,  if  any,  arising  from 
any  bodily  disability,  impairment  of  his  intellectual  fEtculties 
or  general  health,  which  lessen  the  plaintiff's  ability  of  attend- 
ing to  his  business  as  he  could  have  done  had  not  the  injury 
been  received.  The  jury  foimd  a  verdict  for  the  plaintiff,  and 
the  defendant  appealed. 

MeAUigteVf  Jewettj  and  Jachfonj  and  Charge  C  CampbMj  for 
the  appellant. 

ThomoB  Hoyne,  for  the  appellee. 

By  Court,  Bbebsb,  J.  This  was  an  action  on  the  case 
brought  by  the  appellee  against  the  appellant  in  the  Cook 
County  circuit  court  for  an  injury  received  by  appellee  while 
riding  on  appellant's  cars. 

The  general  issue  was  pleaded,  and  also  three  special  pleas, 
setting  up  as  a  defense  the  fact  that  without  any  considera- 
tion appellant  had  given  to  appellee  a  free  ticket  or  pass  to 
ride  on  the  railroad  for  a  certain  time,  on  which  ticket  was  in- 
dorsed this  agreement:  '*  The  person  accepting  this  free  ticket 
assumes  all  risks  of  accidents,  and  expressly  agrees  that  this 
company  shall  not  be  liable  under  any  circumstances  for  any 
injury  to  the  person  or  for  any  loss  or  injury  to  the  property 
of  the  passenger  using  this  ticket." 

A  demurrer  to  those  pl^as  was  sustained,  and  the  only 
question  arising  upon  them  is  as  to  the  effect  of  this  agree- 
ment. 

There  was  also  a  plea  of  release  by  appellee  to  appellant,  as 
follows:  ''That  after  the  committing  of  the  several  grievances 
in,  etc.,  and  before  the  commencement  of  this  suit,  to  wit,  on, 
etc.,  at,  etc.,  the  plaintiff,  for  a  valuable  consideration  to  him 
in  hand  paid  by  the  said  defendant,  did  release  and  forever 
discharge  the  said  defendant  of  and  from  any  and  all  liability 
to  the  said  plaintiff  for  or  by  reason  of  the  said  several  sup- 
posed grievances,  and  each  and  every  of  them,  in  the  said 
declaration  set  forth,"  concluding  with  a  verification.  To  this 
plea  a  general  demurrer  was  sustained. 

The  questions  presented  by  the  record  for  our  deliberation 
are,  the  validity  of  these  pleas,  and  another  question  as  to  the 
propriety  of  certain  instructionB  given  for  appellee,  and  the 
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incidental  question  of  damages,  which  we  will  not  consider  at 
this  time. 

It  is  insisted  by  appellant  that  the  indorsement  on  the  free 
ticket  was  in  all  respects  a  valid  agreement,  and  was  a  per- 
fect immunity  to  the  company  for  any  accident  or  injury  that 
might  happen  to  the  person  holding  it  while  upon  the  cars,  no 
matter  how  the  injury  might  be  occasioned;  that  the  holder 
assumes  all  the  risks  of  injury  from  the  negligence  of  the  ser- 
vants and  agents  of  the  company;  and  that  it  was  competent 
for  the  parties  to  make  the  agreement,  and  when  made  is  valid 
and  binding. 

The  first  case  cited  by  appellant  in  support  of  this  proposi- 
tion is  the  case  of  Welles  v.  New  York  Cent.  R.  R.  Co.y  26  Barb. 
641,  a  case  quite  similar  to  the  one  before  us. 

In  that  case  it  was  held  such  agreements  are  valid,  and 
exempt  the  company  from  all  injuries,  except  such  as  are  the 
result  of  fraudulent,  wilUul,  or  reckless  misconduct  on  the  part 
of  the  defendant's  officers  or  agents.  It  is  there  held,  also,  that 
it  is  now  an  admitted  principle  that  a  common  carrier,  like 
other  bailees  for  hire,  may  limit  his  risk  by  express  contract, 
although  a  carrier  cannot  contract  for  an  exemption  from 
losses  arising  from  his  own  personal  fraud  or  gross  negligence. 
Such  a  contract  would  be  contra  bonoa  morea^  and  void. 

This  case  was  taken  to  the  court  of  appeals,  where  it  was 
held  there  was  nothing  illegal  in  such  contracts,  and  that  by 
a  fSur  construction  their  stipulations  cover  every  degree  of 
negligence,  save  gross  negligence,  which  is  evidence  of  fraud 
or  of  willful  injury.  The  court  also  held  that  though  this  rule 
applied  to  individual  carriers  of  persons,  it  could  not  apply  to 
corporations  engaged  in  that  business.  The  court  say,  fraud 
and  willful  misfeasance  include  a  will,  a  motive,  and  a  cor- 
poration, as  such,  can  have  no  motive,  no  will,  though  its 
agents  may  have  both;  and  it  would  hardly  do  to  hold  the 
property  of  corporations  liable  for  the  willftd  or  criminal  act 
of  a  person  employed  by  the  corporation,  as  such  acts  cannot 
be  said  to  be  done  in  the  course  of  his  employment 

And  the  court  further  say  that  the  term  '/gross  negligence," 
as  used  by  the  law,  has  a  technical  meaning,  which  is  not 
properly  applicable  to  those  acts  of  servants  of  a  corporation 
for  which  the  corporation  is-  responsible;  though  as  between 
their  acts  which  are  slightly  negligent  and  those  which  are 
very  negligent  there  is  no  different  rule  of  responsibility,  —  it 
is  the  fact  of  negligence,  mere  negligence,  and  not  its  degree, 
which  incurs  the  liability;  that  the  contract  in  question  ia 


Digitized  by 


Google 


ikpril,  1865.]    Illinois  Cxmtral  R.  R.  Co.  v.  Rkad.  263 

simply  a  contract  not  to  be  liable  for  the  mere  negligence  of 
the  i^nts  of  the  company,  and  that  the  judge  who  tried  the 
cause  was  not  authorised,  by  the  agreed  state  of  facts  on 
which  the  case  was  tried,  to  find  that  the  injury  was  the 
result  of  ''  gross  negligence/'  and  that  the  case  mast  be  con- 
sidered as  if  the  word  "gross"  were  omitted  in  the  finding. 
Justice  Southerland,  who  dissented,  held  the  contract  for 
exemption  was  illegal  and  void  as  against  public  policy,  as 
tending  to  lessen  the  care  such  companies  are  required  to 
bestow,  and  which  is  imposed  on  them  as  a  public  duty  as 
common  carriers  of  persons  and  property.  This  case  also 
holds  the  company  would  be  liable  for  gross  negligence. 

The  next  case  cited  by  appellant  is  the  case  of  Smith  v. 
New  York  Central  R.  R.  Co.,  29  Barb.  132.  That  case  also  held 
that  while  a  carrier  of  passengers  may  by  positive  stipulation 
release  himself  to  a  limited  extent  from  the  consequences  of 
his  own  negligence  or  that  of  his  servants,  the  contract,  to  en- 
able him  to  do  so,  must  be  clear  and  explicit  in  its  terms,  and 
plainly  covering  such  a  case.  The  immunity  of  the  carrier 
must  be  shown  on  the  face  of  the  contract  The  company 
was  held  liable  for  the  gross  negligence  and  want  of  ordinary 
care  of  their  servants  and  agents.  The  holder  of  the  free 
ticket  in  this  case  had  taken  the  risk  of  personal  injury 
'^firom  whatever  cause.'' 

The  case  of  BissM  v.  New  York  Central  R.  R.  Co.,  29  Barb. 
680,  shows  the  same  contract,  and  the  determination  of  the 
court  was  the  same,  that  the  company  was  liable  for  gross  neg- 
ligence, and  Justice  Smith,  who  delivered  the  opinion  of  the 
court  in  the  case  of  WdUe  v.  New  York  Central  R.  R.  Co.,  26 
Id.  641,  and  who  concurred  in  the  ruling  of  this  case  of  Bis- 
sell,  thought  the  verdict  in  it  could  be  sustained  without 
involving  any  inconsistency  between  the  two  cases,  for  the 
reason  that  Bissell's  case  was  put  on  the  ground  of  gross  neg- 
ligence, and  that  there  was  no  evidence  in  Welles's  case  show- 
ing how  the  collision  happened. 

The  next  case  is  that  of  Perkins  v.  New  York  Central  R.  R, 
Co.,  24  N.  Y.  196  [82  Am.  Dec.  282],  m  which  it  was  held  that 
a  railroad  corporation  could  not  by  contract  exempt  itself  from 
liability  to  a  gratuitous  passenger  for  damage  resulting  from 
its  own  wiUfiil  misconduct  or  recklessness  which  is  equivalent 
thereto.  But  it  may  contract  for  exemption  fix>m  liability 
from  any  degree  of  negligence  in  its  servants  other  than  the 
board  of  directors  or  managers  who  represent  the  corporation 
itself  for  all  general  purposes. 


Digitized  by 


Google 


264  Illinois  Central  R.  R.  Co.  v.  Read.       [niinois. 

In  Welles's  case,  as  in  this,  the  New  York  courts  attempt  a 
distinction  between  the  negligence  of  the  corporation  acting 
through  its  president  and  board  of  directors  and  the  negli- 
gence of  their  employees  or  servants  and  agents,  a  distinction 
which,  we  confess,  we  are  unable  to  perceive.  All  corporations 
act  by  and  through  their  agents,  for  whose  acts,  in  the  line  of 
their  business,  the  corporation  appointing  them  is  held  liable. 

This  court  has  held  that  a  railroad  corporation  is  liable  in 
an  action  of  trespass  for  an  assault  and  battery  committed  by 
an  employee  of  the  corporation  on  a  passenger  on  the  train: 
St.  Louis,  Alton,  and  Chicago  R.  R.  Co.  v.  Dalby,  19  El.  368. 

In  that  case  we  said,  in  answer  to  the  argument,  that  as  the 
corporation  has  no  lawful  authority  to  order  an  unlawful  act 
to  be  done,  or  to  order  a  lawful  act  be  done  in  an  improper 
way,  or  so  that  it  shall  violate  the  rights  of  others,  the  act, 
whenever  such  is  the  case,  becomes  the  act  of  the  agent,  and 
not  of  the  corporation;  that  if  this  position  was  adopted  a 
corporation  could  never  be  held  for  any  aflirmative  act,  for 
whenever  such  affirmative  act  is  a  violation  of  the  rights  of 
another,  the  ready  and  invariable  answer  would  be,  that  be- 
cause such  act  was  wrongful,  it  was  therefore  unlawful  and 
not  authorized  by  its  charter,  but  the  individual  act  of  those 
who  represent  it  and  exercise  its  functions.  The  result  then 
would  be  this:  if  the  act  was  right  and  lawful,  then  it  is  the 
company's;  but  if  it  was  wrong  and  not  legally  justifiable, 
then  it  was  not  the  act  of  the  company,  which,  it  wo\Ud  be  said, 
was  a  stranger  to  it.  The  result  of  the  position  is,  that  the 
company  cannot  be  liable  for  any  trespass,  for  a  trespass  is 
an  unlawful  act,  and  no  company  or  corporation  can  be  legiti- 
mately empowered  to  do  an  unlawful  act.  Now,  there  are 
cases  to  be  foimd,  mostly  in  the  Year-books,  where  courts  have 
been  misled  by  this  sort  of  reasoning,  and  held  that  no  cor- 
poration can  be  liable  for  any  trespass.  But  such  never  was 
the  rule  either  of  the  civil  or  the  common  law,  as  applied  to 
private  remedies  for  such  wrongs. 

It  is  admitted  that  a  corporation  may  commit  a  trespass  on 
property;  then  how  absurd  it  is  to  say  that  if  the  servant  of 
the  company  throws  the  passenger's  baggage  fix>m  the  cars,  it 
is  the  act  of  the  company,  but  if  he  throws  off  the  passenger 
himself,  it  is  not 

This  case  goes  the  whole  length  of  holding  a  corporation  re- 
sponsible for  the  unlawful  acts  of  its  employees  or  agents, 
which  includes  willful  injuries  or  injuries  resulting  from  gross 
negligence. 
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All  the  cases  cited  by  appellant  admit  the  validity  of  the 
agreement  set  forth,  but  confine  its  operation  to  cases  of  ordi- 
nary but  not  gross  negligence.  The  same  ruling  has  obtained 
in  the  courts  of  Great  Britain:  Yorky  NewcasiUy  and  Berwick 
Ry  Co.  V.  Crwp,  14  Com.  B.,  78  Eng.  Com.  L.  527;  Shaw  v. 
York  and  North  Midland  Ry  Co.,  13  Q.  B.,  66  Eng.  Com.  L. 
345;  Austin  v.  Manehester^  Sheffieldy  and  Lincoln  Ry  Co.,  10 
Com.  B.,  70  Eng.  Com.  L.  453.  And  by  this  court,  in  the  case 
of  Minois  Central  R.  R.  Co.  v.  Morrism^  19  111.  136.  It  was 
there  said  the  rule  established  in  England  and  in  this  coun- 
try, that  railroads  have  a  right  to  restrict  their  liability  as 
common  carriers  by  such  contracts  as  may  be  agreed  upon 
specially,  was  a  good  rule,  the  railroad  companies  still  remain- 
ing liable  for  gross  negligence  or  willful  misfeasance,  against 
which  good  morals  and  public  policy  forbid  they  should  be 
permitted  to  stipulate.  A  reference  was  made,  as  authority 
for  this  doctrine,  to  1  American  Railway  Cases,  in  note  181; 
Redfield  on  Railways,  264;  DarAdeon  v.  Oraharn^  2  Ohio  St. 
131. 

And  we  believe  the  rule  is  now  universal  in  the  courts  of 
this  country. 

All  the  cases  cited  by  appellant  admit  that  acts  of  gross 
negligence  are  not  exempted  by  the  agreement  pleaded.  The 
declaration  was  in  case,  in  three  counts,  for  gross  negligence, 
to  which  the  agreement  did  not  apply,  consequently  the  court 
decided  correctly  in  sustaining  the  demurrer  to  the  pleas,  gross 
negligence  not  being  within  the  spirit  of  the  contract. 

The  fourth  plea  was  demurrable  for  the  reason  that  it 
attempts  to  confine  the  negligence  complained  of  to  the  negli- 
gence  of  the  agents  and  employees  of  the  company,  for  which 
the  company  was  responsible,  as  we  have  said  above. 

While  we  hold  this  agreement  did  not  exempt  the  railroad 
company  from  the  gross  negligence  of  its  employees,  we  are 
free  to  say  that  it  does  exempt  it  from  all  other  species  or 
degrees  of  negligence  not  denominated  gross,  or  which  might 
have  the  character  of  recklessness.  For  such  unavoidable 
accidents  as  will  happen  to  the  best  managed  railroad  trains, 
tiiis  agreement  would  be  a  perfect  immunity  to  the  company. 
It  is  not,  as  appellee's  counsel  seems  to  suppose,  a  mere  notice, 
like  the  one  in  the  case  of  Western  Transportation  Co.  v.  New- 
hall,  2A  ni.  466  [76  Am.  Dec.  760].  In  that  case  a  condition 
was  printed  on  the  back  of  the  bill  of  lading  or  receipt  for  the 
powder.    We  held  this  was  but  a  notice  by  which  the  carrier's 
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liability  could  not  be  reetricted,  even  if  brought  home  to  the 
shipper,  but  that  it  could  be  limited  by  a  special  contract  with 
the  owner  of  the  goods. 

The  free  ticket  was  a  gratuity,  and  the  acceptance  and  use 
of  it  establishes  the  indorsement  thereon  as  an  agreement 
between  the  party  giving  and  the  party  receiving.  By  using 
the  ticket  he  assents  to  the  terms  on  which  it  was  given,  and 
it  becomes  to  all  intents  and  purposes  an  agreement.  In 
Newhall's  case  there  was  no  agreement,  but  a  mere  notice,  and 
Newhall  paid  for  the  carriage  of  his  goods. 

We  look  upon  this  free  ticket  as  a  special  contract  in  every 
sense  of  those  words,  and  as  covering  all  negligence  save  those 
we  have  specified. 

The  negligence  in  this  case  was  found  by  the  jury  to  have 
been  gross,  amounting,  as  we  are  inclined  to  think,  to  reckless- 
ness on  the  part  of  the  conductor  having  charge  of  the  train  in 
which  appellee  was  a  passenger,  consequently  the  company 
is  not  protected  by  this  special  contract 

But  there  is  one  error  of  the  court  below  which  must  reverse 
this  judgment.  The  defendant's  fifth  plea  sets  up  a  release  of 
all  damages  occasioned  by  the  grievances  complained  of  for  a 
valuable  consideration  paid  by  the  defendant  to  the  plaintiff. 

This  plea  is  a  good  plea  of  a  release,  both  in  form  and  sub- 
stance. 

We  have  looked  into  the  books,  and  can  find  no  case  wherein 
it  has  been  held  in  pleading  a  release  that  it  should  be  averred 
it  was  under  seal.  A  release  ex  vi  termini  imports  a  seal,  and 
it  is  matter  of  evidence  whether  it  have  a  seal  or  not  if  a  seal 
be  necessary.  Tlie  plea  should  have  been  traversed.  The 
demurrer  admits  the  release  for  a  valuable  consideration.  But 
this  court  said,  in  Benjamin  v.  McConnelly  4  Gilm.  536  [46  Am. 
Dec.  474],  and  we  repeat  here,  when  a  valuable  consideration 
is  expressed  in  a  release,  or  otherwise  proved  to  have  passed 
between  the  parties,  it  is  totally  immaterial  whether  the 
instrument  is  sealed  or  otherwise.  In  Ryan  v.  Dunlap^  17  lU. 
40  [63  Am.  Dec.  334],  this  court  held  that  a  release  of  a  debt 
secured  by  mortgage  need  not  be  under  seal,  a  fortiori  it  need 
not  be  where  prospective  damages  are  released. 

The  declaration  in  the  first,  second,  and  fourth  counts  avers 
gross  negligence  on  the  part  of  appellants,  whilst  the  third 
avers  negligence  only.  Four  of  the  special  pleas  are  to  the 
whole  declaration,  but  they  do  not  answer  the  charge  of  gross 
negligence,  consequently  the  demurrer  to  them  was  properly 
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sustained.  The  appellant  will  have  leave  to  amend,  so  as  to 
apply  the  pleas  to  the  third  count,  which  alleges  negligence 
only,  should  he  desire  so  to  do. 

For  this  error  in  sustaining  the  demurrer  to  the  fifth  plea, 
the  judgment  must  be  reversed  and  the  cause  remanded. 

As  to  the  instructions  for  appellee,  we  perceive  no  inconsis- 
tency  or  error  in  them. 

Judgment  reversed. 

PUVATX  COBFORATIOV  18   LlABLB  TOB   TOBT8  OF  ITS  AqVXTB  whfln  OOm- 

mitted  within  the  scope  of  their  authority':  Main  v.  Horth  EaMem  R.  JR.^  75 
Am.  Dec  725;  Scarford  ▼.  SUghih  Avemis  JR.  IL,  SO  Id.  286;  Peim$ykfama  JR.  R. 
▼.  VancUver^  82  Id.  520,  and  the  cases  in  the  notes  thereto;  Toledo  etc  Ry  ▼. 
Harmon,  47  IlL  907,  citing  the  principal  case. 

Comf ON  Cabbdeb  of  Passxnoebs,  how  Fab  mat  Exempt  HnffSKT«F  fbom 
LxABiLTTT  BT  CoNTBACT:  See  Perkins  v.  New  York  Central  B.  JR.,  82  Am.  Dec. 
282,  and  note  discussing  the  sabject;  Bissell  v.  New  York  Central  JR.  Jt,  82 
Id.  369,  and  note;  Indiana  Central  J^y  ▼.  Mundy,  83  Id.  339.  Railroad  com- 
panies may,  by  contract^  exempt  themselves  from  liability  for  the  negligence 
ol  their  servants,  other  than  that  which  is  gross  or  willful:  Arnold  v.  IlUnoU 
Central  B.  B.,  83  DL  280;  ToMo  etc  B^y  ▼.  Beggt^  86  Id.  84,  citing  the  prin- 
cipal case. 

RiLEASB  NBiD  MOT  BB  AvxBBSD  TO  BB  UBiuat  Sbal:  BoXUiy  ▼.  Cowkt, 
86  DL  335,  citing  the  principal  < 


Blub  v.  Blub. 

[»  ILUMOIS,  9.] 
SUBSXQUXKT  PUBOSASBB  OF  LaKM  18  CBABOBABLB  WTTH  KonOB  OF  DlOBEB 

nv  Chabcbbt  by  which  the  ri^ts  of  a  party  to  the  lands  are  dedared, 
and  will  hold  them  sabject  to  snch  ri^ts.  Where,  therefore,  a  tract  of 
land  held  by  a  hnsband  nnder  a  contract  of  purchase  is  set  apart  as 
alimony  to  his  wife  by  a  decree  of  divorce,  a  snbseqnent  assignment  of 
the  contract  by  the  hnsband  and  a  conveyance  from  the  original  vendor 
to  the  assigpee  will  not  impair  the  rights  of  the  wife;  the  grantee  wiU 
hold  nothing  bat  the  mere  legal  title,  which  he  will  in  equity  be  bound 
to  convey  to  her. 

PbBSOV    D0X8    KOT    BT    AtTBUFTDIO    TO    DeTBAVD  AnOTHBB    FOBFBir    HU 

Pbopxbtt  to  the  latter. 

Whxbx  Dxcbxb  fob  Aumont  Allots  Pabt  of  Tbact  of  Lakd  to  Whb 
and  the  other  part  to  the  husband,  and  provides  that,  as  between  them, 
certain  enoambranoes  upon  the  whole  tract  shall  rest  exclusively  upon 
the  husband's  portion,  if  the  wife,  to  protect  her  interests,  discharges  a 
portion  of  the  encumbrance^  she  will  have  a  lien  upon  the  husband's  por- 
tion to  have  the  money  paid  by  her  refunded.  But  the  payment  by  her 
of  a  small  portion  of  the  purchase  money  of  the  land  will  not  entitle  her 
in  equity  to  a  cooveyanoe  to  her  of  the  whole  tract 

Dbqbib  cambot  Affbot  Bigbis  of  Pbbsons  not  Pabtibb  to  the  suit  in 
which  it  is  rendered. 
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PnaoM  BioBTVuLLT  nr  Possbssion  unbxe  Ck>ifTBAo?  of  Pubohabs  n 
OwNXR  of  tha  premiflMy  within  the  meaaing  of  the  homestead  law,  'and 
where  he  is  the  head  of  »  family,  residing  with  them  upon  the  land  and 
oaing  and  occupying  it  aa  a  homestead,  he  has  sooh  a  title  as  is  protected 
from  levy  and  sale. 

UvLBSs  RBQuntEMKNTB  OF  Statuti  ABM  Obsbbtkd  nr  Maxhto  Lbvt  astd 
Bale  undsr  BncunoH  of  Hombstsab  exoeeding  the  amonnt  allowed 
by  law,  the  sale  will  be  nnanthorized;  but  a  porchaser  at  snch  sal»  will 
acquire  an  equitable  lien  upon  the  surplus,  which  he  may  enforce  as 
soon  as  the  premises  cease  to  be  a  homestead,  and  a  purchaser  from  him 
will  acquire  this  lien  and  may  enf <»oe  it  against  the  surplus. 

HnsBAiTD  D0B8  NOT  BT  CoMMiTnNo  Adjjuteby  Fobfut  HI8  RiOBT  to  olaim 
the  benefit  of  the  homestead  law. 

▲ward  of  Costs  n  m  DncBKnoK  of  Coavr  nc  All  Suits  zh  GBAxrannr 
which  are  determined  by  the  court  on  a  final  hearing. 

Suit  in  chancery  by  liney  Blue  against  Cyras  H.  Bine, 
Washington  Wakefield,  and  William  R.  Phelps.  In  January, 
1854,  Phelps  entered  into  a  contract  with  defendant  Blue  to 
sell  to  him  the  south  half  of  the  northwest  quarter  of  section 
85,  township  11  north,  range  8  east,  situated  in  Peoria  County, 
to  be  paid  in  installments,  upon  the  payment  of  which  Phelps 
was  to  convey.  Blue  entered  into  possession  under  this  con- 
tract and  paid  several  of  the  installments.  In  July,  1857, 
James  L.  Riggs  and  Amos  L.  Merriman  recovered  a  judg- 
ment against  Blue,  and  on  the  23d  of  December,  1857,  an  exe- 
cution was  levied  upon  the  land  already  mentioned,  together 
with  the  northeast  quarter  of  the  northwest  quarter  of  section 
34,  in  the  same  township,  and  on  the  30th  of  January,  1858,  the 
lands  levied  on  were  sold,  and  Merriman,  one  of  the  plain- 
tiffs in  the  execution,  became  the  purchaser,  and  obtained  a 
sheriff's  deed  therefor  on  the  28th  of  November,  1859.  In 
July,  1859,  Liney  Blue  obtained  a  decree  of  divorce  from 
Cyrus  H.  Blue  on  the  ground  of  adultery.  The  decree  also 
enjoined  Blue  from  encumbering  or  disposing  of  the  eighty 
acres  of  land  he  had  purchased  of  Phelps,  and  another  tract, 
which  he  seems  to  have  owned,  the  southeast  quarter  of  the 
northwest  quarter  of  section  34,  in  the  same  township,  reserv- 
ing the  question  of  alimony  for  further  direction.  On  the 
15th  of  December,  1860,  it  was  decreed,  by  consent  and  agree- 
ment of  the  parties,  that  Mrs.  Blue  should  have  and  hold  for 
her  natural  life  twenty-five  acres,  part  of  the  south  half  of 
the  northwest  quarter  of  section  35,  and  ten  acres  in  a  square 
form  out  of  the  southwest  comer  of  the  southeast  quarter  of 
the  northwest  quarter  of  section  34,  with  full  right  and  power 
to  lease,  mortgage,  and  convey  the  same  for  and  during  the 
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term  of  her  natural  life,  and  upon  her  death  the  same  should 
vest  in  her  children  in  fee;  and  it  was  further  decreed  that 
Blue  should  hold  the  remainder  of  said  tracts  for  life,  with 
remainder  over  to  their  children  in  fee,  with  full  power  in 
him  to  sell,  mortgage,  and  convey  his  estate  in  the  same,  and 
that  as  between  themselves  the  encumbrances  on  said  real 
estate  should  be  thrown  on  that  part  assigned  and  set  off  to 
said .  Blue,  so  that  Mrs.  Blue  should  hold  her  thirty-five  acres 
free  from  encumbrances.  Mrs.  Blue  entered  into  the  pos- 
session of  the  land  set  off  to  her.  On  the  seventeenth  day  of 
December,  1860,  Mrs.  Blue,  to  protect  her  interests,  took  a 
conveyance  from  Merriman  of  tiie  land  purchased  by  Blue 
from  Phelps,  together  with  the  northeast  quarter  of  the  north- 
west quarter  of  section  34.  Mrs.  Blue  also  paid  thirty-seven 
dollars  to  Phelps,  in  order  to  prevent  a  forfeiture  of  the  con- 
tract. Afterwards  Blue  assigned  the  Phelps  contract  to  Wake- 
field, so  far  as  appeared,  without  consideration,  and  for  the  pur- 
pose of  defrauding  Mrs.  Blue  out  of  her  rights  under  the  decree 
for  alimony.  At  the  same  time  Blue  paid  the  amount  due  to 
Phelps,  and  induced  him  to  convey  the  land  to  Wakefield. 
The  complainant  prayed  for  an  injunction  against  Blue  and 
Wakefield,  restraining  them  from  in  any  way  interfering  with 
her  possession,  and  that  the  deed  from  Phelps  to  Wakefield 
be  set  aside,  and  that  Phelps  be  decreed  to  convey  the  whole 
of  the  land  in  fee-simple  to  her.  At  the  August  term,  1864, 
a  decree  was  rendered  finding  that  as  to  the  twenty-five  acres 
set  off  to  the  complainant  as  alimony  the  equities  were  with 
her,  and  directing  that  Wakefield  should,  within  thirty  days, 
make  her  a  deed  therefor,  to  have  and  to  hold  during  her 
natural  life,  with  the  remainder  to  the  children  in  fee,  and  in 
default  of  his  making  such  deed,  that  the  master  should 
make  the  same;  and  enjoining  Blue  and  Wakefield  perpet- 
ually from  interfering  in  any  way  with  the  possession  of  the 
complainant,  and  from  setting  up  the  deed  from  Phelps  to 
Wakefield  in  any  court  or  place  to  her  prejudice.  It  was 
further  decreed  that,  as  to  the  other  relief  prayed  for,  the  com- 
plainant take  nothing,  and  that  she  ]paj  one  third  of  the  costs 
of  the  suit.    The  complainant  appealed. 

MeCuUoch  and  Taggerty  for  the  appellant 
Johnson  and  HophinSj  for  the  appellees. 

By  Court,  Walksb,  C.  J.    The  question  of  alimony  had 
been  settled,  and  each  party  had  assigned  to  them  portions 
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of  the  property  to  hold  in  severalty.  Neither  had  any  claim 
to  that  held  by  the  other.  It  is  tme  that  the  portion  held 
by  Blue  was  charged  with  all  of  the  encumbrances  upon  the 
whole  of  that  tract  This  imposed  the  obligation  upon 
him  to  remove  the  encumbrance  upon  the  portion  assigned  to 
appellant  Nor  could  he  escape  that  liability  by  having  it 
conveyed  to  any  other  person.  Nor  did  Wakefield  acquire 
any  lien  upon  the  property  by  simply  having  the  conveyance 
made  to  him,  as  there  does  not  appear  to  be  any  evidence  that 
he  paid  a  consideration  for  the  property;  and  it  has  every  ap- 
pearance of  a  fraud  upon  the  rights  of  appellant 

But  even  conceding  that  he  paid  a  consideration  for  the  con- 
veyance from  Phelps,  he  took  it  subject  to  the  rights  of  appel- 
lant under  the  decree,  as  he  is  chargeable  with  notice  of  the 
decree  and  its  provisions.  Being  chargeable  with  notice  d 
the  decree,  he  could  by  an  assignment  of  the  contract  by  Blue 
and  a  conveyance  from  Phelps  acquire  no  better  title  to  ap- 
pellant's portion  of  the  premises  than  was  held  by  Blue.  He 
acquired  nothing  but  the  mere  legal  title  to  appellant's  portion 
of  the  land,  and  is  in  equity  bound  to  convey  it  to  her.  In  so 
decreeing  the  court  below  committed  no  error. 

We  are  unable,  however,  to  understand  upon  what  principle 
Wakefield  was  bound  to  convey  the  remainder  of  the  tract  to 
her,  or  that  she  should  have  the  estate  in  that  portion  in  fee 
or  for  life.  If  she  contributed  to  remove  the  encumbrance 
from  the  land  to  protect  her  own  interests,  she  has  no  doubt  a 
lien  upon  the  portion  set  apart  to  Blue  to  have  it  refunded,  but 
the  payment  of  thirty-seven  dollars  for  that  purpose  could  not 
entitle  her  in  equity  to  property  costing  near  a  thousand.  It 
cannot  be  said,  and  we  presume  it  will  not  be  contended,  that 
if  one  person  attempts  to  defhtud  another,  however  immoral 
and  reprehensible  the  act,  such  person  forfeits  his  property  to 
the  other. 

Had  appellant  been  compelled  to  pay  all  of  the  purchase- 
money  on  the  contract  to  protect  her  rights,  it  would  be  other- 
wise, not  because  the  fhtud  was  attempted,  but  because  she 
bad  paid  the  purchase-money  for  the  land.  But  to  say  that 
because  she  had  paid  thirty-seven  dollars  of  the  purchase- 
money  on  a  purchase  of  land  for  so  large  a  sum  gives  her  the 
right  to  have  the  title  to  the  whole  property,  would  be  as  in- 
equitable as  to  permit  Blue  to  defeat  her  title  by  assigning  the 
contract  If  the  sum  she  claims  to  have  paid  was  applied  to 
the  purchase,  she  has  a  right  to  have  it  refunded,  and  the  court 
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below  should  hove  ascertained  that  fact  and  decreed  accord- 
ingly. 

If  the  right  to  have  it  conveyed  to  her  is  based  upon  the 
ground  that  the  children  are  entitled  to  the  remainder,  it  is 
equally  untenable.  Blue  was  entitled  to  hold  his  portion  for 
life,  and  he  did  not  forfeit  that  right  to  her  hy  attempting  to 
cut  off  their  estate  in  remainder.  If  the  children  were  to  file 
a  bill  they  no  doubt  could,  on  a  proper  showing,  have  their 
rights  established  and  protected,  but  they  are  not  parties  to 
this  bill,  and  the  court  for  that  reason  was  not  authorized  to 
render  a  decree  in  their  favor.  Nor  does  this  decree,  or  any 
other  which  the  court  might  have  rendered,  so  long  as  they  are 
not  parties,  affect  their  rights.  As  to  this  tract,  we  see  no  rea- 
son for  reversing  the  decree  of  dismissal. 

If  this  transcript  is  correctly  copied,  one  forty-acre  tract  of 
land  was  levied  upon  and  sold,  whilst  a  different  tract  was 
conveyed  by  the  sheriff  to  Merriman.  The  levy  and  certificate 
of  purchase  describe  the  land  as  the  northeast  quarter  of  the 
northwest  quarter  of  section  34,  and  the  sheriff's  deed  to  Mer- 
riman and  his  deed  to  appellant  convey  the  southeast  quarter 
of  the  northwest  quarter  of  the  same  section,  and  the  decree 
Betting  apart  appellant's  alimony  follows  the  latter  description, 
80  that,  be  the  true  description  as  it  may,  no  title  to  this  tract 
was  vested  in  Merriman  by  the  sale  under  execution,  nor  did 
his  conveyance  to  appellant  pass  any  title. 

The  eighty-acre  tract  seems  to  have  been  truly  described, 
and  passed  the  title,  unless  it  was  exempt  from  such  a  sale 
under  the  homestead  law.  At  the  time  the  levy  and  sale  were 
made.  Blue  held  the  bond  for  a  title,  had  paid  a  portion  of  the 
purchase-money,  was  the  head  of  a  family,  residing  with  them 
upon  the  land,  using  and  occupying  it  as  a  homestead.  On 
the  one  side  it  is  claimed  that  this  was  such  a  title  and  home- 
stead as  exempted  it  fix>m  levy  and  sale,  whilst  the  other  in- 
sists that  he  was  not  the  owner  within  the  meaning  of  the  stat- 
ute. He  had  such  an  interest  in  the  land  as  the  statute  has 
rendered  liable  to  levy  and  sale  on  execution,  unless  protected 
by  the  homestead  law:  Scates's  Gomp.  602. 

When  the  reason  for  the  adoption  of  the  homestead  law  is 
considered,  no  reason  presents  itself  to  our  minds  why  it 
should  not  be  exempt  The  object  in  adopting  the  act  was  to 
secure  to  the  debtor  and  his  family  a  home,  not  worth  more 
than  one  thousand  dollars.  Such  a  case  as  this  falls  fully 
within  the  mischief  of  the  old,  and  is  clearly  within  the  rea- 
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8on  of  the  new  law.  And  whether  the  debtor  held  in  fee-sim- 
ple absolute,  for  life  or  for  a  term  of  years,  the  reason  for 
affording  the  exemption  applies  with  equal  force.  Here  Blue 
was  rightfully  in  possession  under  a  contract  of  purchase,  and 
we  think  was  the  owner  within  the  meaning  of  the  statute. 

It  is,  however,  objected  that  there  is  no  evidence  to  show 
that  this  tract  was  worth  only  one  thousand  dollars  or  less. 
This  cannot  vary  the  result,  as  if  it  was  not  worth  more  than 
that  sum  the  sale  was  prohibited  by  the  statute,  and  if  worth 
more,  then  none  of  the  requirements  of  the  statute  were  ob- 
served in  making  the  levy  and  sale.  So  that  in  either  view 
the  sale  was  unauthorized. 

It  is  again  contended  that  the  husband,  by  conmiitting 
adultery,  forfeited  his  right  to  claim  the  benefit  of  the  home- 
stead law.  We  are  referred  to  no  law  or  adjudged  case  an- 
nouncing such  a  rule,  nor  is  it  believed  that  any  such  exists. 
Nor  can  we  see  how  a  stranger  to  the  estate  could  be  benefited 
by  his  infidelity  to  the  marriage  contract,  even  if  he  had  suf- 
fered a  forfeiture.  If  such  a  forfeiture  was  created  in  this  case, 
it  operated  to  defeat  the  wife's  right  to  claim  the  homestead  as 
well  as  his.  And  the  law  has  clearly  placed  it  beyond  the 
power  of  the  husband  to  deprive  the  irife  of  that  right  so  long 
as  it  remains  their  residence,  and  it  was  such  when  the  levy 
and  sale  were  made. 

If  this  piece  of  land  was  worth  over  one  thousand  dollars, 
Merriman  by  his  levy  and  sale  acquired  an  equitable  lien  upon 
the  surplus,  which  he  had  the  right  to  enforce  as  soon  as  it 
ceased  to  be  a  homestead.  And  when  appellant  purchased  of 
Merriman  she  acquired  the  lien,  and  may  enforce  it  against 
such  surplus.  The  court  below  should  have  ascertained  the 
value  of  this  property,  and  if  it  exceeded  one  thousand  dollars, 
he  should  have  declared  the  amount  paid  by  appellant  to  be  a 
lien  on  the  surplus,  and  decreed  its  payment  out  of  the  portion 
assigned  to  Blue,  as  it  had  been  previously,  by  the  agreement 
of  the  parties  and  the  decree  of  the  court,  charged  with  all 
encumbrances,  and  in  default  of  payment  the  property  should 
be  sold,  subject  to  the  rights  of  the  children. 

The  last  error  assigned  questions  the  correctness  of  the  de- 
cree requiring  appellant  to  pay  on&  third  of  the  costs.  In 
such  a  case,  that  is  purely  a  question  of  discretion  in  the  court. 
By  the  fifteenth  section  of  the  cost  act  (R.  S.  128),  it  is  declared 
that  upon  the  dismissal  of  the  bill  by  complainant,  or  by  de- 
fendant's dismissing  it  for  want  of  prosecution,  the  defendant 
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shall  recover  of  the  complainant  his  full  costs;  but  in  all  other 
cases  in  chancery,  not  otherwise  directed  by  law,  it  shall  be 
in  the  discretion  of  the  court  to  award  costs  or  not^  as  shall  be 
just.  This  was  on  a  final  hearing,  and  we  have  been  referred 
to  no  law,  nor  are  we  aware  of  any,  that  has  provided  how  the 
costP  on  such  a  hearing  shall  be  awarded;  hence  by  this  sec- 
tion it  is  a  matter  of  discretion. 

Inasmuch  as  appellant  paid  thirty  •seven  dollars  to  Phelps, 
to  prevent  a  forfeiture  of  the  contract  for  the  eighty-acre  tract, 
the  court  below  should  have  rendered  a  decree  for  ihaX  amount 
at  least,  and  failing  in  this,  there  was  error  in  the  decree, 
which  must  be  reversed  and  the  cause  remanded. 

Sale  of  Hokbstead  umwR  Bzkodtiok.  —The  hometteAd  ftetates  im- 
permtively  prohibit  the  sale  under  ezeoatum  of  the  homestead  ea  defined. 
The  great  majority  of  the  cates  hold  that  this  prohibition  is  absolute,  and 
that  a  sale  under  ezeention  of  property  exempt  under  the  homestead  laws, 
made  against  the  objections  and  in  defiance  of  the  rights  of  the  claimant,  is 
absolutely  void,  and  conveys  no  title  to  the  purchaser:  Thompson  on  Home- 
steads and  Exemptions,  sec.  eS5;  Freeman  on  Executions,  sec.  215;  H%ghe»  v. 
Watt,  26  Ark.  228;  KendaU  v.  Clark,  10  GaL  17;  S.  O.,  70  Am.  Dec  691; 
AckUyy.  Chamberlain,  16 GaL  181;  S.  C,  76  Am.  Dec  616;  Wmiamsr.  Young, 
17  Cal.  403;  JlcZ)oiiaitf  V.  iBru^,  23  Id.  383;  S.  C,  83  Am.  Dec  123;  Spencer 
w.  Oeisfman,  ZI  Ctl.  9d;  DefeUz  y.  Pico,  46  Id.  2S9;  Wilatmr.  Madi$(m,  ^1± 
1;  BarreU  v.  Shns,  59  Id.  615;  Pmkerton  v.  TwnUn,  22  Oa.  165;  Wiggha  v. 
CAaMM*,  54  ni  175;  Conklm  v.  Fbeier,  57 1±  lOii  Asherv.  MUehdl,  92  Id.  480i 
BarreU  y.  WiUan,  102  Id.  302;  Morris  y.  Ward,  5  Kan.  238;  Wing  v.  Hoyden, 
10  Bush,  276;  Beecher  y.  Baldp,  7  Mich.  488;  Vogler  r.  Montgomery,  54  Mc 
577;  Foggy.  Fogg,  40  N.  H.  282;  8.  O.,  77  Am.  Dec  715;  Tueher  y.  Kemdaton, 
47  N.  H.  267;  Laooma  8amng$  Bank  y.  BoRina,  63  Id.  66;  Lute  y.  BeiUy,  65 
N.  a  21;  Tayhry.  Bkyne,  65  Id.  531;  Ahbotty.  Cromartte,  72 Id.  292;  Lam- 
bert y.  Knmery,  74  Id.  850;  Qraiyy.  Baird,  4  Lea,  212;  Sampeon  y.  Williamaon, 
6Tex.  102;  S. a,  55  Am.  Dec  762;  HambUny.  Wameeke,  31  Tex.  91;  Beard 
y.  Bkun,  64  Id.  59;  Myere  y.  Ford,  22  Wis.  139.  And  the  homestead  is  -as 
much  exempt  from  attachment  as  from  execution:  Orubbe  y.  BUyeon,  23  Ark. 
287.  The  homestead  right  of  exemption  from  sale  under  execution  does  not 
depend  upon  the  character  of  the  title  held  by  the  party  olainiiiig  it.  What- 
ever title  he  may  have  is  protected  from  forced  sale:  Spenoer  v.  Oeieeman,  37 
CaL  96.  While  a  deed  given  to  a  purchaser  of  a  homestead  at  an  execution 
sale  conveys  no  title,  it  is  such  a  doud  upon  the  claimant's  title  as  a  court  of 
equity  will  remove:  BUey  v.  Pehl,  23  Id.  70.  But  a  complaint  which  alleges 
that  the  defendant,  as  sherifl^  under  an  execution  against  the  plaintiff,  levied 
on  and  sold  certain  property  which  was  the  homestead  of  the  plaintiff,  and 
claims  damages  in  two  thousand  dollara,  does  not  state  tnatn  sufficient  to  con- 
stitute a  cause  of  action.  No  damage  results  from  the  sale  of  homestead 
property  under  execution,  because  the  sheriff's  deed  in  such  case  conveys  no 
title,  and  the  purchaser  acquires  no  right  to  the  proper^  sold:  KendaU  v. 
Clark,  10  Id.  17;  S.  C,  70  Am.  Dec  691.  An  ess  parte  confirmation  of  a  sale 
open  execution  of  a  part  of  the  homestead  is  not  such  an  adjudication  as 
will  dej^ve  a  party  who  actually  owns  and  occupies  the  same  ol  his  right  of 
Am.  Dbc  Vol.  LXXXVn— U 
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hometteAd:  Mcff^h  r.  SmOey,  17  Neb.  e2a  In  Lh^Um  y.  Qnim^,  57  UL 
271 »  four  lots  were  sold  eeparately  under  an  exeoatioDy  and  the  execution 
debtor  brought  an  action  to  set  adde  the  sale,  and  the  court  below  set  it  aside 
as  to  one  of  the  lots  which  was  worth  more  than  the  amonnt  of  the  homestead 
exempt  by  law.  The  supreme  court  held  that  the  claimant  had  obtained  all 
the  rdief  to  which  he  was  entitled.  In  Iowa,  where  it  is  properly  determined 
under  the  code  of  that  state  that  the  whole  of  an  execution  debtor's  farm  of 
160  acres  was  exempt  as  a  homestead,  being  less  in  yalue  than  fire  hundred 
dollars,  the  fact  that  it  was  not  platted  as  such  prior  to  the  levy  of  the  exe- 
cution upon  a  portion  of  it  will  not  render  it  liable  to  sale  under  such  levy: 
Oreen  y.  Farrw^  53  Iowa,  426.  But  it  seems  that  in  that  state  a  sale  of  lands  • 
under  execution,  upon  which  the  execution  defendant  resides,  without  plat- 
ting it  and  setting  it  aside  as  a  homestead,  is  voidable  only,  but  not  void,  and 
cannot  be  attacked  collaterally:  Martin  r.  Knapp,  57  Id.  836.  In  New  Hamp- 
shire it  is  held  that  a  levy  on  premises  in  possession  of  the  execution  debtor 
claiming  a  homestead  therein,  without  any  application  on  his  part  for  an 
assignment  of  a  homestead  to  him,  is  valid  against  a  grantee  of  the  debtor 
whose  deed  is  fraudulent  and  void  as  to  creditors,  although  the  value  of  the' 
premises  does  not  exceed  the  amount  exempted  by  law  from  attachment  or 
levy:  Currier  v.  SuUierUind,  54  N.  H.  475;  S.  C,  20  Am.  Bep.  143.  But 
while  there  are  a  few  oases  tothe  oontrary,  tiie  great  weight  of  authority  holds 
that  a  conveyance  of  property  set  aside  for  fraud  at  the  suit  of  the  grantor's 
creditors  does  not  prevent  him  or  his  wife  from  afterwards  claiming  a  right  of 
homestead  in  the  premises  so  conveyed.  The  fraudulent  conveyance  does  not 
'place  the  creditors  in  any  better  pontion  than  they  occupied  before  it  was 
made.  The  homestead  still  remains  exempt:  Freesnan  on  RTecation^  sec 
138;  Thompson  on  Homesteads  and  Exemptions,  sec  406;  Dtarman  v.  J>ear- 
man,  4  Ala.  521;  Vanghan  v.  Thomptom,  17  BL  78;  MuOer  v.  Inderreiden,  79 
Id.  382;  Liahif  v.  Perry,  6  Bush,  515;  Kuewm  v.  Spedber,  11  Id.  1;  White  v. 
Oivtn$,  29  La.  Ann.  571;  Suoeeition  i^Coiiaihamt  29  Id.  669;  Legro  v.  Lcrd, 

10  Me.  161;  CatOe  v.  Pabner,  6  Allen,  401;  Smith  v.  Jimuey,  33  Mich.  183; 
Smith  V.  AUen,  39  Miss.  469;  PetmbdgUm  v.  SttO^  49  Id.  518;  Edmtmaon  v. 
Ueadiam,  50  Id.  34;  VogUr  v.  Montyomery,  54  Mo.  577;  BanUn  v.  Shaw,  94 
K.  C.  405;  Sear9  v.  Jlcuis,  14  Ohio  St  298;  Pltmten*  Bcmk  ▼.  ETemiermm,  4 
Humph.  75;  Wood  v.  Chamber$,  2(KTex.  247;  S.  O.,  70  Aul  Dec  882;  Cox  v. 
Shropehirt,  25  Tex.  113;  Foiter  v.  MeCfrtgor,  II  Vt  595;  Dof^orth  v.  Beattie, 
43  Id.  138;  Skipe  v.  Renai8,  28  Gratt  716;  Boynton  v.  McITeal,  31  Id.  456; 
MctnhaUx.  Start,  79  Va.49;  Bond  r.  Seymour,  1  Chand.40;  Dreutur  v.  Bell, 

11  Wis.  114;  Pike  v.  Milee,  23  Id.  164;  Murphy  v.  Onuch,  24  Id.  365;  Bean 
V.  Smith,  2  Mason,  252;  Coao  v.  Wilder,  2  DilL  45;  Smith  v.  Kehr,  2  Id.  50; 
MeFarland  v.  Ooodman,  6  Biss.  Ill ;  Smyths  on  Homesteads  and  Exemptions, 
sec  555. 

In  the  case  of  Cox  v.  Wilder,  supra,  Dillon,  J.,  in  delivering  the  opinion, 
said:  **  If  the  law  gave  to  a  single  man  the  right  to  this  exemption,  it  would 
accord  with  the  natural  desire  to  punish  fraud  to  visit  a  penalty  upon  him; 
but  to  denounce  a  forfeiture  of  the  homestead  where  there  is  a  family  sub- 
verts the  policy  on  which  the  exemption  is  provided  and  allowed."  And 
Scott,  J.,  in  delivering  the  opinion  of  the  court  in  Seare  v.  Hanks,  14  Ohio 
St  298,  said:  "The  rights  of  the  plaintifis  in  this  action  are  only  thoee  which 
belong  to  creditors  seeking  to  set  aside  a  voluntary  conveyance  of  their  debtor, 
made  in  fraud  of  their  rights,  and  to  enforce  their  judgment  liens  against  the 
property  so  conveyed.  Their  claim  is  not  under  or  through  the  fraudulent 
conveyance,  but  adverse  tc  \t;  and  when  at  their  suit  it  has  been  set  asids^ 
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tad  declared  whoUjTold  as  against  them,  they  cannot  be  allowed,  as  creditor^ 
to  set  np  this  Toid  conT^yance,  against  which  they  are  claiming,  for  the  pur- 
pose of  enlarging  their  rights  or  remedies  against  their  debtor,  or  for  the 
purpose  of  estopping  him  from  tho  assertion  of  the  rights  which  he  would 
otherwise  have  as  against  them.  As  between  debtor  and  creditor,  the  deed 
18  simply  void,  and  cannot,  therefore,  affect  the  rights  of  either.  A  judg- 
ment creditor's  lien  is  only  upon  the  property  of  his  debtor;  and  the  pur- 
chaser at  sale  on  execution  takes  in  general  only  the  debtor's  title.  If  the 
debtor  has  no  title  or  interest  in  the  property  levied  on,  there  is  nothing  for 
the  creditor  to  sell;  and  it  is  not  competent  for  the  creditor,  while  selling  the 
alleged  title  of  his  debtor,  to  deny  his  right  to  a  homestead  on  the  ground 
that  he  has  no  interest  in  the  property  about  to  be  sold.  If  he  has  an  in- 
terest in  the  homestead  property  which  the  creditor  can  sell,  he  has  interest 
enoogh  to  secure  his  homestead  from  sale.  The  validity  of  the  fraudulent 
oonvejranoe,  as  between  the  parties  to  it,  is  no  ooncem  of  the  creditor  when 
it  has  been  set  aside  as  to  him.  All  he  can  ask  is  that^  as  against  him,  it 
shall  confer  no  rights  upon  imy  one."  But  where  a  partnership,  in  embar- 
rassed circumstances,  converts  its  means,  upon  the  strength  of  which  it  has 
obtained  credit,  into  real  estate,  to  be  claimed  as  a  hcmieetead  by  one  of  the 
firm,  and  for  the  purpose  of  placing  their  property  beyond  the  reach  of  their 
creditors,  the  land  is  still  liable  for  the  debts  of  the  firm,  and  is  subject  to  the 
executions  of  the  creditors,  notwithstanding  the  declaration  of  homestead: 
Bishop  V.  HiObard,  23  Gal.  514;  8.  C,  83  Am.  Dec  132.  In  Massachusetts, 
the  premises  occupied  by  the  debtor  as  a  residence  may  be  sold  under  ezecn- 
tioo,  subject  to  theestate  of  homestead;  PittsJUld  BcmkY.Ho¥fk,4Alldn,Zi7; 
CaMk  V.  Palmer,  6  Id.  401;  Swan.  v.  Stephens,  99  Mass.  7.  And  in  OUbeH  v. 
Cowan,  3  Lea,  203,  it  was  held  that  the  l^al  estate  of  the  head  of  a  family  in 
ft  homestead  set  apart  to  him  may  be  levied  upon  and  sold,  subject  to  the 
homestead  right.  In  the  case  of  Swan  v.  Stephens,  mtpta,  a  sheriff's  sale  upon 
execution  of  the  judgment  debtor's  right  in  the  equity  of  redemption  in  real 
estate  which  the  debtor  claimed  to  be  exempt  as  a  homestead  was  held  not  to 
be  invalid  because  not  made  expressly  subject  to  the  homestead  right,  since 
lach  a  sale  is  necessarily  subject  to  the  right,  whether  declared  to  be  so  or 
not.  But  in  JoOiy  v.  Li^fUm,  61  Ga.  154,  it  was  held  that,  pending  the  exist- 
ence of  a  homestead,  the  reversionary  interest  of  the  person  from  whose 
property  it  was  set  apart  is  not  subject  to  levy  and  sale.  Warner,  G.  J.,  in 
delivering  the  opinion  in  that  case,  said:  "  The  homestead  is  set  apart  for  the 
use  of  the  debtor's  family  as  contemplated  by  the  constitution,  and  so  long  as 
that  homestead  right  continues  to  exist,  no  court  or  ministerial  officer  of  this 
state  has  any  jurisdiction  or  authority  to  enforce  any  judgment,  decree,  or 
execution  against  the  homestead  property,  which  neoesaarily  includes  every 
interest  therein,  reversionary  or  otherwise;  but  when  all  the  beneficiaries  oi 
the  homestead  property  cease  to  exist,  then,  and  not  until  then,  can  the  re- 
versionary interest  of  the  defendant  in  execution  be  levied  on  and  sold." 
And  in  Pope  v.  HardU,  65  N.  0.  447,  it  was  decided  that  the  North  Carolina 
ftct  of  1869-70,  c  121,  exempting  from  sale  upon  execution  the  reversionary 
interest  in  the  homestead,  was  constitutional. 

When  Laih)  Claimxd  ab  Homistkab  ExoBiDe  Valttx  ob  Quaktitt 
Allowed  bt  Statute,  the  officer  holding  the  execution  should  not  sell  until 
it  has  been  detennined,  in  the  manner  provided  by  the  statute,  what  the  ex- 
cess is,  so  that  he  may  be  able  to  sell  a  definite  interest  in  the  premises: 
Uardjf  V.  SmUbadwr,  62  Ala.  44;  Qary  v.  SaMabrook,  6  OaL  457;  BUmm  v. 
Johnson,  40  Oa.  897;  JB^ors  v.  B^  40  Id.  298;  BartweU  v.  McDonald.  69 
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DL  297;  AHmm  ▼.  BoUhgtwoHh,  74  Id.  202;  Heffeiuleim  r.  Oam,  8  Iow%  287; 
WkUey.  Bowleg  46  Id.  680;  BeeAerr.  BaJdy,  7  Mich.  488;  Vogter  t.  l^ofl^ 
gcfmery^  64  Mo.  677;  2Vdber  y.  JEeimiaCim,  47  N.  H.  267.  UdImi  the  require- 
menti  of  the  statute  in  this  regard  are  oomplied  with,  the  sale  by  the  aherifP 
will  be  Tinanthorited  and  Toid,  and  will  oonvey  no  title:  Satkdmtok  v.  Om% 
6  CaL  467;  BarrtU  t.  Sim$,  60  Id.  616;  ffmtweU  r.  McDonald,  69  HL  297| 
Steoem  y.  ffollkifftworth,  74  Id.  202;  Kerr  y.  SmUH  Park  Cammimkmer$,  8  Bias. 
276;  TtKier  y.  Kennitkm,  47  N.  H.  267.  An  order  to  sell  the  whole  traot^ 
except  the  homestead  of  the  proper  amount,  without  specifying  what  hmda 
shall  constitate  such  homestead,  is  erroneomi:  Hardy  y.  Subbaefierp  62  Ala. 
44;  Oary  y.  Eattabrook,  6  OaL  467.  Under  the  Missouri  act,  where  a  home- 
stead is  claimed,  the  sheriff  cannot  proceed  with  the  sale  until  he  has  ascer- 
tained by  appraisers,  in  the  mode  directed  by  the  statate,  the  yalne  and 
extent  of  the  premises,  and  that  they  are  beyond  the  limit  protected  against 
execQtions!  Vogkr  y.  Montgomery,  64  Mo.  677.  And  in  JfhUe  r,  Bowiey,  46 
Iowa,  680,  it  was  held  that  where  a  judgment  creditor  has  failed  to  select  and 
plat  his  homestead,  it  is  the  duty  of  the  officer  holding  an  execation  to  cause 
the  same  to  be  done  before  selling  any  portion  of  the  premises  of  which  the 
homestead  is  a  part;  and  that  a  failore  to  do  this  will  render  the  sale  inyalid, 
eyen  though  the  forty-acre  goyemment  subdiyision,  upon  which  the  debtor's 
residence  stands,  be  not  sold.  But  where  the  debtor's  dwelling-house,  gar- 
den, orchard,  and  all  his  homestead  improyements  stood  upon  a  forty-acre 
tract  of  a  firm  of  64Q  acres,  and  such  forty-acre  tract  exceeded  in  yalue  the 
homestead  exemption  allowed  by  law,  it  was  held  that  any  part  of  the  re- 
maining portion  of  the  &rm  might  be  sold  free  from  any  dahn  of  homestead: 
Baber  y.  Omd,  110 1IL6SI. 

If  a  homestead,  when  reduced  to  its  lowest  practicable  dimensions,  without 
ceasing  to  be  a  hcmeetead,  still  exceeds  in  yalue  the  constitutionsl  limit,  the 
court  has  not»  in  the  absence  of  statutory  proyisions,  power  to  allot  any  ex* 
emption  in  the  premises,  or  to  allow  any  equivalent  in  money  for  a  homestead 
exemption:  MiUer  y.  Marx,  66  Ala.  322;  Cfamer  v.  Bond,  61  Id.  84;  Hef/m- 
§iem  y.  Cave,  8  Iowa,  287;  Beeeher  y.  Baidy,  7  Mich.  48a  But  most  of  the 
statutes  now  provide  that  when  the  homestead  cannot  be  divided  without 
material  injury  it  shall  be  sold  and  the  amount  exempt  paid  to  the  claimant 
•and  the  residue  i^lied  to  the  satisfaction  of  the  judgment:  Thompson  on 
Homesteads  and  Exemptions,  sec.  636;  Wakh  v.  Marine,  36  HL  238;  Mume 
v.  OomeU,  43  Id.  297;  PUi^field  Bank  v.  Hawk,  4  Allen,  847.  And  the  pro- 
ceeds of  such  sale  continue  to  be  exempt  from  execution  either  for  some 
period  named  m  the  statute  or  for  a  reasonable  time,  to  enable  the  claimant 
to  invest  them  in  a  new  homestead:  Freeman  on  Executions,  sec  236;  Dear' 
ing  v.  Thomoi,  26  Oa.  228;  Maxeyr,  Loyal,  88  Id.  631;  WaUi  v.  Monne,  36 
m.  238;  MUdMr.  MUkoam,  11  Kan.  617;  Pitted  Bank  v.  Howk,  4  Allen, 
347;  Fogg  v.  Fogg,  40  N.  H.  282;  S.  C,  77  Aul  Dec.  716;  Keyee  v.  Rmee,  37 
Vt  260;  MorganY,  SteamB,  41  Id.  398;  WatUne y.  BlateMM,  40  Wis.  347. 
In  Kaieer  v.  SeaUm,  62  Iowa,  463,  it  was  held  that  money  due  from  a  railroad 
company  as  damages  assessed  by  a  sheriff's  jury  for  right  of  way  over  a 
homestead  is  exempt  from  execution,  notwithstanding  the  character  of  the 
homestead,  as  such,  is  not  destroyed  by  the  easemenl 

PRAcnoB  or  PnooBBDnioB  to  Afpraibb  and  Skt  ovf  Hombstkaik  —In 
Alabama,  when  a  defendant  in  exeontion  interposes  a  daam  of  exemption  to 
lands  upon  which  an  execution  has  been  levied,  and  notice  of  the  claim  is 
given  to  the  plaintifl^  the  levy  will  be  discharged,  nnlsss  within  ten  days  the 
plaintiff  contests  the  daim  in  writing  md  under  oath;  and  if  the  claim  is  co» 
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teited,  the  oflioer  nuJcmg  tfaa  Iflry  li  probibttod  from  ■eUtng  until  tho  oontett 
ii  deoidad:  ^fedfc  r.  ^ra^,  67  Ala.  291;  Bhek  y.  Oeotve,  70  Id.  409.  The 
cffioer  whobM  Uvied  on  lands  haa  no  right  to  paas  npon  the  sufficiency  of  the 
ekim  to  exemption  interposed  by  the  exeoation  defendant  It  is  his  business 
to  give  notice  to  the  plainti£^  and  retnm  the  papers  to  the  conrt:  Bloch  v. 
Bragg,  07  Id.  291.  When  the  defendant  claims  a  homestead  in  lands  upon 
whidh  an  ezeontion  has  been  levied  by  the  sherifl^  who  thereupon  appoints 
aommiMkmers  to  set  apart  and  appraise  the  homestead,  and  neither  party  ob« 
Jeots  to  the  allotment  made,  the  defendant's  tiUe  to  the  homestead  so  allotted 
becomes  perfect^  and  it  is  not  necessary  that  there  should  be  a  reallotment  as 
against  aUa$  ezeoutioos:  Jonet  r.  De  QnjffenrM,  60  Ala.  145.  Where  a 
party  has  residences  on  two  separate  tracts  of  land,  both  levied  upon,  he  may, 
vnlsM  be  has  prerioosly  made  his  election,  even  on  the  day  of  nle,  elect 
nfbkAk  of  the  places  he  recognises  as  his  homestead,  and  such  election  will 
effbct  a  withdrawal  of  the  place  designated  from  sale,  to  the  extent  author- 
iied  by  the  Arkansas  statate:  TVm/insofi  t.  ^totefi^,  22  Ark.  400;  S.  O.,  76 
Am.  Dec  432.  Where  a  judgment  debtor  is  occupying  as  a  homstead  prem- 
ises in  whidi  be  has  an  undivided  interest  only,  and  a  portion  of  the  premises 
is  not  exempt  from  execution  sale,  it  is  not  tiie  duty  of  the  sheriff  to  set  off 
the  homestead  before  proceeding  to  sell  upon  the  execution:  Farr  v.  Rdtty,  58 
Iowa»  999.  In  the  case  of  Benda  t.  DriaeoU,  101  Mass.  418,  the  officer  and 
the  appraisers  charged  with  the  duty  of  levying  an  execution  upon  a  small 
piece  ol  land  returned  that  the  judgment  debtor  claimed  an  estate  of  home- 
stead in  the  land,  and  that  it  could  not  be  divided  without  damage,  and  that 
tb^  bad  set  off  eight  eighteenths  to  the  debtor  and  five  eighteenths  in  satis- 
faction of  the  judgment.  It  turned  out  that  the  debtor  had  no  valid  home- 
stead right  in  the  premises,  but  it  was  held  that  the  levy  on  the  five  eigh- 
teenths was  valid.  Under  the  Nebraska  practioe,  the  owner  of  property 
riaimed  as  a  homsstead  may  raise  the  question  of  exemption  upon  a  motion 
to  set  aside  the  sale  by  the  sherifl^  and  the  court  must  decide  it  when  so  raised, 
■nd  sudi  decision,  which  is  appealable,  if  not  appealed  from,  is  final  and  oon- 
dnsive:  SpUIey  t.  FtxmC,  15  Fed.  Rep.  299.  In  North  Carolina,  if  the  execu- 
tion debtor  does  not  petition  for  a  homestead,  it  is  the  duty  of  the  sheriff  who 
has  an  execution  against  him  to  have  the  homestead  laid  off  at  the  expense  of 
the  creditor;  and  if  the  latter  refoses  to  pay  the  fees  for  doing  so,  the  sheriff 
may  refuse  to  execute  the  process.  He  is  not  required  to  sell  the  excess  until 
the  creditor  has  paid  or  cffared  to  pay  the  fees  for  so  doing:  Lute  v.  Beilly,  66 
N.  0.  20;  Taylor  t.  Bh^fne,  65  Id.  590.  An  allotment  of  appraisers  made  in 
these  words:  "We  value  the  place  on  which  he  Utcs  at  nine  hundred  dollars, 
md  the  remainder  of  the  homestead  gives  him  an  interest  of  one  hundred  dol^ 
krs  in  the  nuD,"  was  held  to  be  so  vague  and  indefinite  that  it  amounted  to 
nothing:  Coble  t.  Thonif  72  Id.  122.  Where  the  form  of  return  prescribed 
by  the  statute  was  required  to  state  that  the  appraisers  had  been  sworn,  a  re- 
tain which  failed  to  state  that  they  had  been  sworn  was  held  to  render  the 
sUotment  void:  Smith  v.  BwU,  68  Id.  482.  8inoe  the  repeal  of  the  act  pro- 
viding that  the  claimant  of  a  homestead  might  haTc  the  allotment  made  by 
the  i^praisers  reviewed  by  the  board  of  township  trustees,  he  may  have  their 
action  reviewed  by  a  reeordari,  or  by  a  motion  in  the  cause:  Hartman  v.  Spiert, 
94  Id.  150.  When  a  homestead  has  been  regularly  set  off  under  the  Ohio 
statute,  no  further  proceedings  under  the  execution  can  be  had  while  the 
premises  remain  a  homestead:  WetB  v.  Beard,  12  Ohio  St.  431.  The  revised 
strtntes  of  South  Carolina  provide  that  when  the  real  estate  of  the  head  of  a 
fsmily  is  levied  upon,  the  cffioer  diall  cause  a  homestead  ol  not  more  than  one 
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thousand  doDan  to  be  wt  off  by  three  appniaen,  one  to  be  ohoeen  by  the 
debtor,  one  by  the  oreditor,  and  one  by  the  officer,  who  shall,  after  taking  an 
oath,  proceed  to  set  oat  the  homestead,  and  the  retom  thereof  shall  be  made 
by  the  officer  "  for  record  in  conrt.*'  In  an  action  brought  by  the  porchaser 
at  sheriff's  sale  to  recover  the  land,  the  debtor  cannot  avail  himself,  as  a  de- 
fense, of  a  retom  made  by  the  appraisers  bat  not  retomed  "  for  record  in 
coart ":  Byan  t.  Pettigrew,  7  S.  0.  146;  Choke  y.  OKorfei,  7  Id.  171.  In  Wis- 
consin, if  the  debtor  states  with  reasonable  certainty  what  he  claims  as  a 
homestead,  it  is  safficient,  and  if  the  creditor  is  dissatisfied  with  the  selection 
made,  the  officer  mast  caose  a  sorvey  to  be  made,  setting  off  the  exempt  por- 
tion in  a  compact  form,  on  the  part  indading  the  dweUing  hoase  and  its  ap- 
portenances:  Herriek  y.  Oraoe*^  16  Wis.  157;  Myen  y.  Fw^  22  Id.  139.  In 
Bfka/ffftT  y.  Bddtmtier,  0  Mo.  App.  438,  it  was  held  that,  to  prevent  a  sale  of 
the  homestead,  a  severance  may  be  eflEected  by  setting  oat  the  homestead  sub- 
ject to  a  perpetoal  easement  of  way  over  it^  when  this  can  be  done  without 
greatly  depreciating  the  value  of  the  premises  or  greatly  inconvenienoing  the 
parties. 

WmeTHSB  JuDOMSNT  18  LiSN  UPON  HoMX8TmAi>.  —In  some  of  the  states, 
the  homestead  exemption  is  regarded  as  a  mere  personal  right  of  the  claim- 
ant, by  virtue  of  which  the  property  is  withdrawn  from  forced  sale  so  long 
only  as  it  retains  the  homestead  character.  Where  this  view  is  taken  of  the 
nature  of  the  exemption,  the  lien  of  a  judgment  attaches  to  the  property,  but 
to  be  in  abeyance  so  long  as  the  defendant  is  able  to  maintain  his  homestead 
right.  In  HoytY,  Howe^  8  Wis.  752;  S.  O.,  62  Am.  Dec.  705,  it  was  decided 
that  the  homestead  is  subject  to  the  lien  of  a  judgment,  and  may  be  sold 
under  execution  after  it  has  ceased  to  be  such  by  the  voluntary  act  of  the 
debtor.  The  same  doctrine  is  laid  down  in  TifkitBon  v.  MtBard,  7  Minn.  513; 
8.  0.,  82  Am.  Dec.  112.  But  the  law  in  both  of  these  states  has  since  been 
changed  by  statute,  in  Wisconsin  by  the  act  of  May  17,  1858^  and  in  Minne- 
sota by  the  act  of  March  10,  1860,  by  which  judgments  rendered  subsequent 
to  the  passage  of  the  acts  were  deprived  of  any  lien  upon  the  homestead:  See 
Fcibom  v.  CarU,  5  Minn.  333;  8.  C,  80  Am.  Dec  429;  Secanana  v.  Carter,  16 
Wis.  548;  8.  O.,  82  Aul  Dec  696.  In  New  York  it  is  held  that  the  statute 
does  not  exempt  the  property  from  becoming  bound  and  charged  by  a  judg- 
ment, but  from  sale  on  execution  only,  so  long  as  the  exemption  continues 
in  force:  StnUh  v.  BraekeU,  36  Barb.  571.  And  in  North  Osrolina,  since  the 
passage  of  the  act  of  1885,  c  359,  a  judgment  is  a  lien  on  the  homestead  in- 
terest in  that  state:  Jtankin  v.  Shato,  94  N.  O.  405.  In  Nebraska,  also,  a 
judgment  rendered  in  a  court  of  record  where  the  homestead  is  situated  is  a 
lien  upon  such  homestead,  which  will  become  operative  upon  the  sale  or 
abandonment  thereof  by  the  judgment  debtor:  McHugh  v.  Smiley,  17  Neb. 
620.  But  in  Freeman  on  Executiona,  aec  249,  the  author  aays:  "The  lien 
of  a  judgment  and  of  an  execution  is  almost  universally  regarded  as  arising 
from  the  right  to  sell  property  thereunder.  And  hence,  where  the  right  ol 
sale  cannot  be  asserted,  the  existence  of  the  lien  must  be  denied.  It  would 
follow,  as  a  logical  result^  from  the  application  of  this  general  principle,  that 
a  judgment  rendered  after  the  creation  and  before  the  abandonment  of  a 
homestead  cannot  be  a  lien  thereon,  and,  as  a  result  of  this  last  proposition, 
it  must  follow  that  a  homestead  may  be  sold  or  mortgaged,  and  that  the  titis 
of  the  vendee  or  mortgagee  will  be  paramount  to  the  title  of  a  prior  judg* 
ment  creditor."  These  views  are  sustained  by  the  following  cases:  Adtleyv. 
Chamberlain,  16GaL  181;  8.  C,  76  Am.  Dec  516;  Bowman y. Norton,  160aL 
213;  MeDonaidr.  Badger,  23  Id.  393;  a  C,  83  Am.  Dec  123;  Marriner  v 
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SnMk,  27  OU.  648;  l^fefii  t.  Pko,  46  Id.  289;  Bomtf  t.  Skm,  69  Id.  6l6t 
0rteH  T.  iradb,  25  lU.  221;  FiMadt  r.  Lane,  25  Id.  437;  BU$$  t.  OZtn^  3£: 
Id.  590;  MeDomdd  r.  CframdaU,  43  Id.  231;  JSTimM  ▼.  Ooiiett,  43Id.  297;  Co* 
▼.  SmUh,  47  Id.  225;  /towietf  r.  ^fiitlA,  53  Id.  377;  CoMki  y.  /VMler,  57  Id. 
104;  HartmeU  t.  irci>oiiaU;  69  Id.  293;  Kanr  t.  i9<Mi<4  Park  CammU&ionen,  ^ 
Bii^  276;  Lamb  t.  iSJh^yt,  14  Iowa,  567;  Parher  t.  Z^etui,  45  Miss.  409.  ll 
seems,  howerer,  that  where  the  homestead,  in  minols^  exceeds  the  amoanc 
exempt  by  the  statate,  tk.  judgment  is  a  lien  upon  the  exoess:  MeDohM  v. 
OramdaO,  43  HL  231;  Tomg  r.  Morgan,  89  Id.  199;  Saber  w.  Ouad,  110  In. 
581. 

ArriiORMMiiT  LinxD  on  Homibxsad^  BifBor  of. — In  several  of  thi^ 
states  it  is  held  that  land  upon  which  an  attachment  has  been  levied  cannos 
be  oonTerted  into  a  homestead  befcre  the  levy  of  exeoationt  soas  tooverreaoh 
the  Hen  of  the  attachment  alieady  in  existence:  BuUene  t.  BkUt,  12  Kan.  96:, 
Jeery  t.  Siephene,  48  Mich.  246;  EeO^  r.  DO,  23  Minn.  435;  WaOme  t. 
Ooer&y,  83N.  a  165;  Brooker.  Ckaiham,  61  Tex.  31.  In  the  case  kst  dted^ 
Staytoo,  J.,  who  deliyered  the  opinion  <^  the  courts  said:  **  The  ooostitatioc. 
dedares  that  no  lien  upon  the  homestead  shall  be  valid;  bat  it  does  not  do* 
dare  that  property  not  homestead  at  the  time  a  Hen  is  acquired  may  ther^ 
after  become  homestead  clothed  with  exemption  from  loroed  sale  to  satis^ 
sudi  pre^eodsting  lien."  Freeman,  in  his  woA  on  exeootions,  considers  this 
to  be  the  correct  doctrine:  Freeman  on  Executions,  sec.  249.  But  in  Oalifor* 
nia  and  in  Nevada  it  is  held  that  a  judgment  obtained  after  a  declaration  of 
homestead  cannot  be  enforced  against  the  homestead,  notwithstanding  an 
attachment  may  have  been  levied  upon  the  premises  before  the  declarataoo  ot 
homeatead  was  filed:  MeOradsem  v.  Harrie,  54  CU.  81;  StdUeam  r.  Memirieb^ 
son,  54  Id.  258;  Hawthorne  t.  SMh,  8  Nev.  182.  In  Mississq^pit  i<  the  exe- 
eutioa  debtor  have  a  &mily,  and  be  occupying  the  premises  as  a  homestead 
when  the  sale  is  made  under  execuHtm,  be  caniiot  be  thereby  deprived  of  his 
homestead,  although  his  exemption  right  accrued  after  the  judgment  was 
rendered,  or  even  after  the  levy  was  made:  TroUer  ▼.  Dobbe,  38  Miss.  198; 
LeaaU^T.  Phippe,  49  Id.  790;  Irwin  v.  Lewie,  50  Id.  363;  Leie^ford  v.  Cfarp, 
62  Id.  791;  Jonee  v.  Hart,  62  Id.  18.  And  in  Ohio^  resl  estate  having  the 
character  of  a  homestead  when  it  is  about  to  be  levied  upon  under  execution 
is  exempt,  although  it  became  such  after  the  rendition  of  the  judgment  upon 
idudi  the  execution  issued:  Wildemmih  v.  Koenig,  41  Ohio  St.  180.  But  in 
niinnfi%  property,  to  be  exempt  as  a  homestead,  must  be  shown  to  have  been 
sadi  when  the  lioi  attached.  It  is  not  sufficient  that  it  was  a  homestead  at 
the  time  of  the  sale:  Beiidfach  v.  WaUer,  27  HL  893.  In  New  Hampshire  a 
party  cannot  hold  a  place  which  was  not  his  homestead  at  the  time  of  the 
levy  of  the  execution:  Auatin  t.  Stanley,  46  N.  H.  51.  Under  the  Vermont 
act  of  1849,  a  homestead  is  exempt  from  attachment  for  a  debt  which  was 
incurred  after  the  purchase  and  record  of  the  deed,  but  before  the  claimant 
took  possission  of  and  occupied  it,  where  he  ^ras  in  possession  and  occupying 
whentheattadunent  was  put  on:  WeetBkrer  Bank  y.  Chile,  42  Yt.  27.  The 
head  of  a  ftunily,  who^  while  engaged  in  moving  into  a  building  just  erected 
by  him  on  the  only  real  estate  owned  by  him,  for  the  purpoee  of  being  occu- 
^ed  as  a  family  home^  is  interrupted  by  an  attachment  thereof  by  a  creditor, 
but  on  the  neoct  day  completes  the  moving,  and  thereafter  continues  to  oc- 
cupy the  premises  with  his  family,  is  to  be  considered  as  having  been  in  the 
occupation  of  the  premises  as  a  homestead  at  the  time  of  the  attachment^ 
■nd  the  homestead  csnnot  be  sold  under  the  execution  issued  upon  the  judg> 
msnt  sttbeeywmtly  rendered  in  the  case:  Fogg  v.  Fogg,  40  N.  H.  282£  &  0., 
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77  Am.  Dao.  716.  ATmoaat  lot  itpoa  which  th«  ofwiMr  di»wt  bmiber,  intend- 
ing to  hoild  a  home,  ii  exempt  ae  a  homestead  from  atteohment  leried  after 
ae  began  to  bofld,  where  he  ooonpied  the  house  as  soon  aa  it  was  finishedx 
tkriUe  Y.  Widoe,  31  N.  W.  Rep.  633  (Sap.  Ct  of  Mioh.,  Jan.,  1887);  Oihportk 
9,  Cody^  21  Kan.  702.  A  homestead  purchased  with  a  Tiew  to  ooenpying  it 
M  each,  and  which  is  oocnpled  within  a  reasonable  time,  is,  from  the  time  of 
ihe  purchase,  exempt  from  seisore  upon  exeoatimi  or  attachment:  Mimroe  y. 
May,  0  Id.  466.  In  Zhmmar  ▼.  Pcmky,  51  Wis.  282,  where  the  wile  of  tiia 
owner  retomad  to  a  room  of  their  former  homestead,  iHiere  she  stored  a  load 
of  fnmitore,  and  th»  pnrpoee  for  which  the  hnsband  had  removed  to  another 
town  had  &iled.  and  they  had  in  oonseqnence  determined  to  retom  to  the 
homestead,  it  was  held  that  the  homestead  was  exempt 

Whxbs  Pabt  of  HomnBaD  n  Used  iob  BuBmH,  or  is  Bkmtxd  to 
tenants  of  the  owner,  it  is  held  by  the  great  wei^t  of  anthortty  that  tiia 
whole  of  the  premiws,  indnding  the  portions  so  used  for  bnsinsss  or  rented 
to  others,  is  exempt  from  sale  under  execution:  Freeman  on  Executions,  sec 
2A4;  Thompson  on  Homesteads  and  Exemptions,  sees.  120  et  seq.;  Aeklsff  t. 
Chamberlain,  16  CaL  181;  S.  C,  76  Am.  Dea  616;  Oregg  r.  Bottwid:,  33  OaL 
220;  HubbeU  r.  Canaday,  68  HL  425;  8teven$  y.  HoOkignoorth,  74  Id.  202; 
ffogan  v.  Mcmnen,  23  Kan.  651;  S.  C,  33  Am.  Rep.  199;  In  re  TertdUng,  2 
DUl.  339;  LcueUr.  LauU,  8  Allen,  575;  Mertier  r.  Chace,  11  Id.  194;  Orr  y. 
Shprc{/1,  22  Mich.  260;  KeUy  y.  Baker,  10  Minn.  154;  Umland  y.  Hokombe,  26 
Id.  886;  QMmam  y.  Clark,  1  Key.  607;  WrigHy,  Strwib,  64  Tex.  64;  PhOpe 
y.  Rooney,  9Wi8.  70.  But  in  TWimw  y.  iRt  Orafiton^  62  CaL  286,  the  prem- 
ises in  question  consisted  of  a  lot  oi  land  in  the  city  ol  San  Franoieoo,  thirty- 
five  feet  front  by  one  hundred  and  twenty-two  anda  half  feet  in  depth,  whidi, 
with  the  improvements,  were  of  the  value  of  eight  thousand  ddUan.  There 
was  on  the  land  a  double  house,  intended  for  two  families,  one  half  of  which 
house  only  was  occupied  by  the  iosc^vent,  the  other  half  having  been  always 
occupied  by  tenants.  The  house  had  two  distinct  entrances,  and  there  was 
no  connection  between  the  two  tenements  by  which  a  person  could  go  from 
one  to  the  other.  It  was  held  that  the  tenement  occupied  by  the  insolvent 
was  alone  exempt.  And  in  AehUm  v.  IngU,  20  Kan.  670,  S.  C,  27  Am.  Rep. 
197,  it  was  held  that  a  house  on  a  lot  adjoining  the  homestead  of  the  owner. 
In  a  dty,  and  by  him  owned  and  rented  to  a  tenant  not  in  his  employ,  and 
occupied  exclusively  by  such  tenant  and  his  family,  is  not  exempt  under  the 
homestead  laws  exempting  one  acre  in  a  city,  "  witii  all  improvements,  .... 
occupied  as  a  residence  by  the  family  of  the  owner,  ''although  all  the  land  claimed 
to  be  exempt  is  less  than  an  acre.  The  supreme  court  of  Iowa  holds  that  where 
tome  stories  of  a  building  are  used  by  the  owner  and  his  family  as  a  dwell- 
ing, and  other  stories  are  used  for  businees  purposes  or  are  rented  to  others, 
the  portions  of  the  building  occupied  by  the  claimant  as  his  reeidence  are 
alooe  exempt,  and  that  the  other  portions  are  liable  to  sale  upon  execution: 
Shodea  v.  McCwmkk,  4  Iowa,  308;  S.  C,  68  Am.  Dec  663;  JiicCormkk  v. 
.8M<9i^  28Iowa,  233;  Wrighi  v.  i>jfe/er,  54  Id.  620;  Mayfidd  v.  ifaawtoi,  59  Id. 
617.    This  doctrine  doee  not  wt^m  to  have  met  with  approval  in  any  other 


Must  Hombstkad  ExsMpnorr  Right  bb  Claimxd  bt  Debtor  7  This  is  a 
question  upon  which  the  authorities  differ.  In  some  of  the  states  it  is  held 
tiiat  the  law  requires  the  claimant  to  do  nothing  in  order  to  secure  the  right: 
Hughes  v.  WatU,  26  Ark.  228:  Pardee  v.  Lmdley,  31  IlL  187;  ZToabms  v.  LUch- 
field,  31  Id.  137;  Moorty.'Titman,  33  Id.  368;  HubbeU  v.  Canaday,  58  Id. 
425;  Heifenetem  v.  Cave,  6  Iowa,  377;  Vogler  v.  Montgomery,  54  Mo   584{ 
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OMnum  t.  Clark,  1  Her.  607;  Bam^  y.  Leeds,  .51 K.  H.  293;  jDiite  r.  J2ei0y« 
65  N.  C.  20;  Tajfhr  r.  J%ne,  65  Id.  531;  FoMiioy  y.  iTaymofV,  71  Id.  128; 
AbboU  r.  Oromariie  72  Id.  292;  Lamberi  r.  Khmery,  74  Id.  350;  Myem  ▼. 
Hosiit  20  S.  0.  522;  see  Thompeon  csx  HomasteftdB  and  Ezemptions,  aeos.  639 
et  aeq.  Bat  in  other  stfttee  it  is  held  that  the  right  mnat  be  daimed  before 
tale,  and  if  not  so  ebimed,  that  it  ia  loet:  BtUY.  Danii,  42  Ala.  460;  WUIU- 
ionr.  ^dbiucft,  28La.  Ann.  416;  JTntili t.  ^oeAr, 28 Id.  90;  Lktermorev.  Bon- 
«Bfl^  11  Gray,  217;  8.  C,  71  Am.  Dea  708;  ffend^ddi  t.  Oeorge,  6  Mich. 
456;  8eon  y.  Hanka,  14  Ohio  St.  298;  SpUiey  r.  FroU,  15  Fed.  Bep.  299; 
FrtenuM  y.  Siewari,  5  Biaa.  19.  Bat  the  homeetead  right  of  a  defendant  is 
not  forfeited  by  his  omiaaioii  to  cUim  and  select  it,  if,  being  within  reach,  he 
is  not  notified  of  the  leyy  or  of  the  proceedings  onder  it:  Orfffln  y.  Nkhoh,  51 
Binch.575. 

HoKBTXAD  EumwAOW  VBQM  JuDGmMTS  VOB  ToBTS.  —  A  number  of  cases 
hold  that  the  homestead  is  not  exempt  from  sale  onder  an  execaticn  iasaed  upon 
a  judgment  f oonded  apon  a  tort:  Meredith  y.  Boknes,  68  Ala.  190;  Davie  y.  Hen' 
son,  29 Ga.  346;  Sckmton  y.  KUmer,  8  How.  Pr.  523;  Lathropy,  Sbiger,  39  Barb. 
896;  WhUeauare  y.  Bedor,  29Gratt.  714;  S.  O.,  34  Aol  Rep.  759.  The  follow- 
ing cases,  howeyer,  hold  that  the  homeetead  is  exempt  in  such  cases:  Conroif 
y.  8ulB»m,  44  HL  451;  Lofmie  r.  Oereon,  62  Id.  11;  Cook  r.  Newman,  8  How. 
Fr.  523;  DetSmger  y.  Tweed,  66  N.  O.  206;  Gm  r.  Edwards,  87  Id.  76;  In  re 
Radway,  3  Hnghes,  609.  And  this  is  the  doctrine  supported  by  the  better 
reason.  Lawrence,  J.,  in  deliyering  the  opinion  of  the  court  in  Conroy  y. 
SulUoan,  44  HL  452,  in  discnssing  this  subject,  said:  "The  judgment  in  this 
case  was  not  strictly  a  ' debt  contracted.'  But  the  law  of  1857  declared  it  to 
be  the  object  of  the  legislature  to  preyent  the  alienation  of  the  homestead  in 
any  case  except  by  the  consent  of  the  wife.  In  the  light  of  both  these  laws, 
this  court  has  constantly  held  that  it  was  the  eyident  intent  of  the  legisla- 
ture to  protect  the  homeetead  as  a  shelter  for  the  wife  and  children,  inde- 
pendently of  any  acts  of  the  husband.  He  cannot  depriye  them  of  their  right 
to  it  without  the  oonsent  of  the  wife,  either  by  his  contracts  or  his  torts. 
There  is  no  more  reason,  so  far  as  the  wife  is  concerned,  for  permitting  it  to 
be  sold  for  the  husband's  tort  than  for  his  yiolation  of  a  contract,  and  it  is 
the  eyident  policy  of  the  law  to  forbid  its  being  sold  under  a  judgment  and 
execution  in  either  case."  And  the  homestead  is  exempt  eyen  where  the 
judgment  creditor  is  the  state:  State  y.  Pitts,  51  Mo.  133;  Ren  r.  Driskell,  11 
Lea,  642.  So»  also^  where  the  United  States  is  such  creditor:  Sdlentine  y. 
/'tnl:,8Bi88.503; /^ni&y.  O'^eO;  106U.  S.  272.  And  in  Texas  it  has  been 
held  that  the  homestead  is  exempt  from  forced  sale  for  taxes,  except  such  as 
are  leyied  upon  the  homestead  itself:  Wright  y.  Straub,  64  Tex.  64.  And  it 
has  been  held  in  Arkansas  that  an  alien,  being  a  householder  or  head  of  a 
family,  is  entitled  to  haye  a  homestead  exempt  from  execution:  McKenxie  y. 
Murphy,  24  Ark.  155.    See  Thompson  on  Homesteads  and  Exemptions,  sec.  90. 

Whxn  ExKumoN  Cbasbb.— When  no  constituent  member  of  a  family 
remains,  the  homestead  exemption  ceases  to  exist,  and  the  property  becomes 
subject  to  the  debts  of  the  last  owner:  Bums  y.  Jones,  37  Tex.  50. 

What  Titlb  Nboibsabt  or  SuffiomiT  to  Suffobt  Homistxad:  See 
MeKee  y.  fFi&xxE,  83  Am.  Dec  743,  note  745;  note  to  Prymrr.  Stone,  70 Id. 
344,  where  this  subject  is  fully  discnssed.  A  lumestead  may  be  claimed  in 
limd  of  which  a  party  is  in  possession  under  a  contract  to  purdiaae:  McKee  y. 
WiieoQs,  sftpra.  The  homestead  law  protects  a  possession  held  under  aa 
equitable  as  well  as  a  legal  title:  TomBn  y.  HUyard,  43  EL  302,  citing  th« 
principal  4 


Digitized  by 


Google 


282  Supervisors  v.  Cook.  [Illinois, 

Costs  ur  Chanoebt:  See  Walling  ▼.  Khmard,  60  Am.  Deo.  216,  note  219^ 
where  other  oaeee  are  oolleeted.  The  award  of  eoeta  in  ohanoery  cases  ia 
generally  left  to  the  diacretion  of  the  oircnit  court:  Northam  IIL  B.  B,  Cf9.Y 
Baekkt  eie,  JL  JL  Cb.,  49  QL  857,  citing  the  principal  < 
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B08TO  IN  An>  OF  Railboad  Compant,  Issued  bt  ConsTT  unbkb  Towv- 
SHIF  OBOANiZATiONy  ABX  Absolutelt  Void^  whon  the  election  at  which 
their  iasoanoe  is  aathoriaed  is  ordered  by  the  county  ooort  instead  of  by 
the  board  of  snpervisors  of  the  oonnty,  upon  whom  the  statute  has  con- 
ferred that  power  ezdnsiyely.  And  the  fact  that  a  majority  of  the  legal 
Toters  of  the  county  voted  at  snch  election  in  favor  of  the  issuance  of 
such  bonds  will  not  give  them  validity,  since  the  electicii  being  illsgally 
called,  the  vote  failed  to  confer  the  power. 

WKEBB  SxATDTB  FBOHIBIT8    ISSOB  OF  BONDS'BT  COUVTT  UBTIL    ElBOTIOII 

n  HxLD  resulting  in  ihrar  of  such  issue,  bonds  issued  under  an  dectioo 
unauthotixed  by  law  are  void  in  the  hands  of  all  persons,  whether  subee- 
quent  purchasers  or  first  holders,  since  they  are  deemed  to  have  notice 
of  the  statute  under  which  the  bonds  purport  to  be  issued,  and  have  ac- 
cess to  the  proceedings  of  the  board  of  supervisors, 'which  are  public 
records.  And  the  levy  and  collection  by  the  county  of  taxes  to  pay  the 
interest  on  bonds  so  issued  does  not  validate  them,  for  the  doctrine  of 
ratification  does  not  apply  where  there  is  a  want  of  power  in  public  offi- 
cers to  perfcMrm  the  original  act  or  to  ratify  it,  but  only  where  having 
such  power  they  execute  it  defectively. 

Assumpsit.    The  opinion  states  the  case. 

S.  L.  Richmond^  and  Bangs  and  Shaw^  for  the  appellants* 

Bams  and  CumminSj  aOF  the  appellee. 

By  Court,  Walker,  C.  J.  Ihis  was  an  action  of  assumpsit^ 
brought  for  the  recovery  of  the  interest  due  by  a  coupon 
attached  to  a  bond  issued  by  the  board  of  supervisors  of 
Marshall  County  in  payment  of  subscription  to  the  capital 
stock  of  a  railroad  company.  As  a  defense,  the  county  inter* 
posed  a  plea  that  on  the  twenty-eighth  day  of  February,  1853, 
the  county  court  ordered  an  election  to  ascertain  whether  the 
county  should  subscribe  one  hundred  thousand  dollars  to  the 
capital  stock  of  the  Western  Air  line  Railroad  Company; 
that  when  the  election  was  held,  the  county  was  acting  under 
township  organization;  that  afterwards,  and  without  any  fur- 
ther action  in  holding  an  election,  the  board  of  supervisors 
passed  an  order  that  the  county  subscribe  that  sum,  which 
subscription  was    subsequently  made.     Afterwards,  at  the 
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September  session,  the  board  ordered  that  the  bonds  of  the 
county  issue  to  the  road,  in  such  sums  as  the  company  might 
require,  but  not  less  than  one  thousand  dollars  each,  payable 
in  twenty  years,  bearing  six  per  cent  interest,  payable  semi- 
annually; that  the  bonds  be  signed  by  the  chairman  of  the 
board,  and  authenticated  by  the  county  seal;  that  interest 
coupons  be  attached  and  the  bonds  be  delivered  to  the  com- 
pany, when  it  should  indemnify  the  county  against  loss,  by 
transmitting  the  principal  and  interest  to  the  place  of  pay- 
ment. 

The  plea  avers  that  the  bonds  were  issued  in  pursuance  of 
the  order,  but  by  no  other  authority.  To  this  plea  a  replica- 
tion was  filed.  It  does  not  deny  any  averment  in  the  plea. 
It  avers  that  this  and  other  bonds  were  indorsed  and  deliv- 
ered on  the  day  they  were  issued  to  plaintiff;  that  ever 
since  the  bonds  were  issued,  the  county  has  paid  interest 
until  the  installment  falling  due  on  this  coupon;  that  for  the 
purpose  of  paying  the  interest,  the  county  has  each  year  levied 
and  collected  of  the  tax-payers  of  the  county  six  thousand 
dollars,  which  has  been  applied  semi-annually  in  the  payment 
of  the  interest  on  these  bonds;  that  certificates  of  stock  were  de- 
livered to  the  county  for  the  amount  of  the  subscription,  which 
are  still  held  by  the  county;  that  the  county  has  particii)ated 
in  the  election  of  officers  of  the  road;  that  the  bonds  and 
coupons  were  transferred  before  maturity  for  value,  without 
any  notice  that  the  election  had  been  ordered  or  held  under 
an  order  of  the  county  court,  further  than  the  constructive 
notice,  if  any  such  could  be  imposed,  by  the  records  of  the 
county  court  and  the  board  of  supervisors.  To  this  replica- 
tion a  demurrer'was  filed,  which  was  overruled,  and  a  judg- 
ment rendered  for  thirty  dollars,  the  amount  of  the  coupon, 
against  the  county. 

It  is  virtually  admitted  that  the  bond  and  coupon  were 
irregularly  issued,  but  it  is  insisted  that  the  subsequent  acts 
of  the  county  render  them  valid  and  obligatory  upon  the 
county.  Also,  having  been  negotiated  for  a  valuable  consid- 
eration before  their  maturity,  without  any  other  notice  than 
such  as  the  law  charges,  the  county  cannot  interpose  a  defense 
to  them  in  the  hands  of  such  a  holder.  The  first  of  these 
questions  is  one  of  power.  And  it  depends  upon  the  fourth 
section  of  the  act  of  1849  (Scates's  Comp.  950),  which  declares 
that  no  subscription  or  purchase  of  stock  shall  be  made,  or 
bonds  issued,  by  any  county  or  city,  under  the  provisions  of 
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the  act,  creating  a  debt  for  the  payment  of  such  subscription, 
unless  a  majority  of  the  qualified  voters  of  such  county  or 
city  shall  vote  for  the  same.  It  requires  a  notice  of  tUrty 
days,  giving  the  time  of  holding  the  election,  and  requiring 
them  to  vote  for  or  against  the  subscription. 

The  fifth  clause  of  the  fourth  section  of  article  16  of  the 
township  organization  law  (Scates's  Comp.  887)  declares  that 
the  board  of  supervisors  shall  perform  all  other  duties  not  in- 
consistent with  the  act,  which  was  required  or  enjoined  upon 
the  cx)unty  courts  by  any  law  of  the  state.  Under  this  pro- 
vision, which  was  in  force  at  the  time  these  bonds  were  issued, 
the  board  of  supervisors  succeeded  to  all  the  powers  and  duties 
of  the  county  court,  an,d  it  became  their  duty  to  call  elections 
to  ascertain  whether  the  county  should  subscribe  stock  to  a 
railroad  company  and  issue  bonds  in  payment  of  the  same: 
Preityman  v.  Tazewell  Oomti),  19  lU.  406  [71  Am.  Dec.  280]. 
The  board  having  succeeded  to  this  power,  the  county  courts 
of  the  various  counties  acting  under  township  organiiBation 
ceased  to  have  the  power  to  call  such  elections. 

From  these  provisions  it  is  manifest  that  these  bonds  were 
issued  without  such  an  election  as  the  law  contemplates.  Nor 
can  an  election  ordered  and  held  without  authority  of  law  be 
held  to  answer  the  requirements  of  the  statute.  This  is  a  ques- 
tion of  authority  and  its  legal  exercise.  The  statute  has 
expressly  declared  that  the  bonds  shall  not  issue  unless  in 
pursuance  of  authority  conferred  by  the  vote  of  a  migority  in 
favor  of  such  subscription,  at  an  election  called  in  the  mode 
pointed  out  by  the  act.  The  act  has  prescribed  the  manner 
in  which  the  authority  shall  be  acquired,  and  declares  that 
bonds  shall  not  issue  except  in  that  manner.' 

The  provision  of  the  township  organisation  law  operated  as 
an  amendment  to  the  law  authorizing  subscriptions  by  coun- 
ties and  cities.  And  when  the  duty  devolved  upon  the  board 
of  supervisors  of  calling  the  election,  it  also  prohibited  them 
from  issuing  the  bonds  until  an  election  was  caUed  and  re- 
sulted in  favor  of  subscription,  precisely  as  it  did  the  county 
courts.  In  counties  not  acting  under  township  organization, 
no  person  can  suppose  that  an  election  caUed  by  the  sheriff  or 
a  justice  of  the  peace  would  confer  any  power  on  the  county 
courts  to  issue  such  bonds,  and  for  the  reason  tliat  such  an 
election  would  be  unwarranted,  and  would  for  that  reason  con- 
fer no  power.  A  legally  ordered  election  is,  by  the  law,  made 
an  essential  prerequisite  to  the  exercise  of  the  power.    And 
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action  by  the  county  authoritieB  without  perfonning  each  an 
act  is  unwarranted,  and  not  only  00,  but  is  prohibited. 

The  provision  requiring  the  election,  and  prohibiting  the 
bonds  from  being  issued  until  the  question  is  passed  upon  and 
authorised  by  a  vote,  was  no  doubt  designed  to  protect  the 
county  from  improvident  action,  and  is  salutary  and  proper 
in  its  operation.  It  has  been  held  that  in  the  absence  of  such 
authority  conferred  upon  the  county  agents  by  an  election 
properly  called,  they  will  not  be  compelled  to  issue  bonds: 
Schuyler  Cow/Uy  v.  People j  25  HI.  181;  Clarke  y.  Sitpervieors  of 
Hancock  Cow/Uy,  27  Id.  806;  Fulton  County  v.  Miesiseippi  and 
Wabaeh  Railroad,  21  Id.  373;  and  People  y.  Tazewell  County, 
22  Id.  147.  And  as  between  the  county  and  the  first  holder,  or 
tn  the  hands  of  a  person  holding  such  bonds  with  notice  that 
ihey  were  issued  without  authority,  there  can  be  no  doubt  that 
they  are  absolutely  void. 

Political  corporations,  in  their  organiieation  and  purposes, 
are  essentially  difierent  from  private  corporations.  The  former 
are  created  to  aid  in  the  government  of  the  people,  the  latter 
to  promote  trade,  manufactures,  and  a  variety  of  other  inter- 
ests. They  are  usually  endowed  with  all  the  powers  and  rights 
of  an  individual,  so  far  as  they  can  be  conferred.  And  the 
power  to  contract  debts,  and  to  issue  evidences  of  the  same,  is 
an  incident  usually  attending  their  creation.  When  author- 
ised to  perform  an  act  unless  restrained  by  their  charter,  they 
may  employ  the  means  and  perform  the  act  in  the  same  man- 
ner that  might  be  done  by  a  private  individual.  This  is  neces- 
sarily so,  to  effectuate  the  purpose  of  their  foundation  with 
most  private  corporations. 

Municipal  corporations,  however,  being  created  for  purposes 
of  government,  and  authorised,  as  it  were,  to  exercise  to  a 
limited  extent  a  portion  of  the  power  of  the  state  government, 
have  always  been  held  to  act  strictly  within  their  charter.  It 
is  to  them  their  fundamental  law,  and  their  power  is  only  co- 
extensive with  the  power  granted.  Not  being  essential  to  the 
purposes  and  object  of  their  creation,  without  an  express  grant 
of  power  for  the  purpose,  they  have  no  authority  to  contract 
debts  binding  upon  the  body  or  individuals  residing  within 
their  limits.  Such  a  power  being  unusual  when  they  are 
created,  and  usually  being  conferred,  if  at  aU,  by  special  enact- 
ment, and  all  persons  being  familiar  with  the  fact,  it  is  but 
natural  that  those  who  deal  with  them  or  in  their  obligations 
bhould  see  to  it  that  the  body  possesses  the  power  to  bind 
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itself  for  their  payment  On  the  other  hand,  the  object  of  pri- 
vate corporations  nsually  renders  it  necessary  that  they  should 
transact  such  business  as  may  involve  the  necessity  of  incur- 
ring debts. 

Another  broad  distinction  exists  between  the  two  classes  of 
corporations.  The  business  and  proceedings  of  a  private  cor- 
poration are  not  public,  whilst  those  of  municipal  corporations 
are  open  to  the  examination  of  the  public.  All  of  their  pro- 
ceedings are  enrolled,  and  become  a  matter  of  public  record, 
open  to  the  inspection  of  all  persons.  On  the  other  hand,  the 
Journal  of  the  proceedings  of  a  private  corporation  is  not  ac- 
cessible to  the  public,  or  to  any  one  but  the  members  of  the 
body.  It  then  follows  that  persons  dealing  with  municipal 
corporations  have  the  right  to  examine  and  see  whether  all 
the  steps  required  by  their  charter  have  been  taken.  It  is 
otherwise  witti  private  corporations.  Those  dealing  with  them 
can  only  examine  their  charter,  and  if  it  is  found  that  the 
body  had,  under  any  circumstances,  power  to  create  the  in- 
debtedness, the  holder  will  be  protected,  unless  it  appears  that 
he  was  informed  that  it  was  in  violation  of  their  charter.  But 
with  municipal  bodies,  whose  records  are  open  to  examination 
of  all,  there  is  not  the  same  reason  to  protect  a  holder,  as  he 
may  fiilly  inform  himself  whether  their  action  is  warranted. 

That  such  a  body  may  create  a  debt  binding  upon  it,  there 
can  be  no  question,  simply  by  complying  with  substantial 
requirements  of  their  charter,  nor  will  slight  or  immaterial 
deviations  from  the  mode  prescribed  invalidate  such  securities 
in  the  hands  of  innocent  holders  for  a  valuable  considerati<»i. 
Such  was  the  rule  announced  in  Johnson  v.  Stark  County,  24 
m.  76;  Prettyman  v.  TateweU  County^  19  Id.  406  [71  Am.  Dec. 
230].  But  on  the  other  hand,  if  the  body  assuming  to  act  has 
no  legal  authority  to  create  the  debt,  or  if  they  exceed  their 
authority,  or  omit  some  essential,  prerequisite,  the  bonds  are  a 
nullity:  Schuyler  County  v.  People j  26  Id.  181;  Clarke  v.  Super* 
vieore  of  Hancock  County^  27  Id.  806.  And  it  is  upon  the  prin- 
ciple that  there  is  a  wide  difference  between  an  act  performed 
without  authority,  or  in  violation  of  law,  and  an  act  defect- 
ively performed  under  authority.  In  the  former  ease  the  act 
is  absolutely  void,  whilst  in  the  latter  it  may  become  binding 
by  ratification  or  by  mere  acquiescence. 

As  a  rule,  if  not  uniform,  of  very  general  application,  per- 
sons dealing  with  individuals  claiming  to  act  for  another,  or 
with  the  officers  of  the  law  (and  theofficersofcitiM  and  coon- 
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ties  are  of  that  character),  he  most  see  that  they  have  power 
to  act.  A  person  acting  under  a  special  authority  cannot  bind 
his  principal  when  he  exceeds  it.  A  person  deiJing  with  one 
assuming  to  be  the  agent  of  another  must,  to  protect  himself^ 
know  that  the  agent  has  power  to  act  in  the  premises.  He 
must  be  able  to  show  that  the  agent  had  authority,  or  he  can 
acquire  no  rights  binding  upon  the  principal. 

In  case  of  public  oflScers,  from  the  highest  to  the  lowest, 
they  must  act  within  the  scope  of  their  authority,  or  their  acts 
will  be  void.  And  courts,  to  render  their  judgments  and 
decrees  binding,  must  have  jurisdiction  of  the  subject-matter 
and  of  the  parties.  And  the  power  in  all  such  cases  is  derived 
from  the  law.  But  having  the  power,  an  injudicious  oj:  even 
an  erroneous  exercise  of  the  authority  does  not  render  the  act 
void,  but  merely  voidable.  Where  a  person  purchases  prop- 
erty at  a  sheriff's  or  master's  sale,  to  render  his  purchase  avail- 
ing, he  must  show  that  there  was  a  valid  and  binding  judgment 
or  decree,  and  an  execution  in  the  one  case,  and  an  order  of 
sale  in  the  other.  It  is  not  suflScient  to  show  an  execution 
without  a  judgment,  or  even  a  judgment,  where  the  court  had 
no  jurisdiction  of  the  subject  of  litigation  or  of  the  parties. 
It  is  not  sufficient  that  it  appears  that  the  officer  had,  under 
any  circumstances,  power  to  perform  the  act,  but  it  must  ap- 
pear that  he  possessed  the  power  in  the  case  in  which  he  per- 
formed the  act.  Nor  can  the  question  of  the  bonafid€s  of  the 
transaction  be  considered.  In  such  cases  the  bidder  pur- 
chases at  his  peril,  and  so  of  his  assigns.  It  is  a  question 
simply  of  power,  and  not  of  good  faith.  The  maxim  caveat 
emptor  applies  to  the  acts  of  public  officers. 

It  irould  therefore  appear  that  the  county  agents  only  ac- 
quire jurisdiction  or  power  to  act  in  the  mode  prescribed  by 
the  law.  And  the  law  has  not  only  required  that  an  election 
shall  be  held  resulting  in  favor  of  a  subscription  and  the  issu- 
ing of  bonds,  to  confer  the  power,  but  has  expressly  prohibited 
them  from  acting  in  the  absence  of  such  authority.  And  we 
have  seen  that  the  board  of  supervisors  were  alofie  authorized 
to  call  the  election,  and  that  the  county  court  acted  without 
authority.  And  in  doing  so,  the  election  conferred  no  more 
jurisdiction  on  the  board  of  supervisors  than  if  it  had  been 
ordered  by  the  sheriff  or  a  constable  of  the  county:  Schuyler 
County  V.  PeopUj  25  HI.  181.  In  this  case  all  of  the  avenues 
to  information  were  open  to  the  purchaser.  The  authority  to 
issue  bonds  is  derived  from  a  public  law,  which  he  no  doubt 
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examined,  and  wbefher  he  did  or  not,  he  was  bound  to  knoivr 
its  requirements.  From  it  he  saw  that  the  board  had  no 
power  to  issue  these  bonds  until  an  election  had  been  ordered 
by  them  and  resulted  in  favor  of  their  being  issued.  Such 
an  order  would,  of  course,  appear  upon  the  public  record  of 
their  proceedings,  to  which  he  had  access,  as  fully  as  the  per- 
bon  proposing  to  purchase  at  a  sheriff's  sale  has  to  the  record 
of  the  judgment  under  which  the  sale  is  proposed  to  be  made. 
Nor  is  it  harder  to  require  the  purchaser  of  a  bond  to  examine 
the  record  to  ascertain  whether  the  board  had  jurisdiction  to 
act  than  to  require  of  the  purchaser  to  ascertain  whether  the 
court  had  jurisdiction  to  render  the  judgment. 

After  a  careful  review  of  all  the  reasons  which  induced  the 
decisions  in  the  cases  of  Schuyler  Cau/nty  v.  PeopUj  and  Clarhe 
1  Hancock  County y  we  have  discovered  no  reason  to  change  or 
modify  the  conclusion  at  which  we  then  arrived.  In  the  first 
of  these  cases,  the  board  of  supervisors  had  called  the  election 
and  issued  the  bonds,  when  the  law  under  which  they  were 
acting  only  authorized  the  county  court  to  call  it,  and  issue  the 
bonds;  and  it  was  held  that  the  bonds  were  absolutely  void, 
even  in  the  hands  of  FarweU,  who,  for  aught  that  appears,  ac- 
quired them  in  the  due  course  of  business,  and  for  a  valuable 
consideratioQ.  In  the  latter  of  these  cases  we  said:  ^'If  an 
election  were  held  without  warrant  of  law,  or  if  it  were  ordered 
by  a  person  or  tribunal  having  no  authority,  there  could  be  no 
doubt  that  the  whole  proceeding  would  be  absolutely  void. 
Such  an  election,  and  every  subsequent  step,  would  be  unau- 
thorized and  void,  and  therefore  incapable  of  ratification  by  the 
county  authorities.  But  an  election  held  under  authority 
of  an  order  of  the  proper  authorities,  and  in  the  main  conform- 
ing to  the  requirements  of  the  statute,  but  wanting  in  some 
particular,  not  essential  to  the  power  to  hold  such  an  election, 
and  acquiesced  in  by  the  people,  and  approved  by  their  agents, 
the  county  authorities,  would  render  Ix/uds  thus  issued  bind- 
ing when  in  the  hands  of  innocent  holders." 

Whatever  may  be  held  in  other  states,  under  statutes  differ- 
ing, no  doubt,  in  some  particulars  firom  ours,  we  feel  compelled 
to  hold  that  an  election  ordered  and  held  by  the  body  or  tri- 
bunal authorised  by  the  statute  is  essential  to  the  exercise  of 
the  power.  It  might  be  different  if  the  legislature  had  not  pro- 
hibited such  bonds  from  being  issued  until  the  tribunal  had 
called  an  election  which  had  resulted  in  favor  of  issuing  such 
bonds.    To  hold  otherwise  would  be  to  violate  a  positive  re- 
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qoirement  of  ibe  statute.  It  would  be  to  set  at  defiance  the 
legislative  will,  constitationally  declared,  and  exercised  for  the 
protection  of  the  people  who  are  to  be  burdened  with  the  debt. 
To  hold  bonds  issued  without  an  election,  or  under  an  election 
unauthorized  by  law,  is  to  say  that  the  express  will  of  the 
legislature  shall  not  be  binding,  and  that  acts  in  violation  of 
express  provisions  of  the  statute  shall  be  as  effectual  as  if  done 
strictly  in  compliance  with  its  requirements. 

The  holder  was  dealing  in  instruments  issued  by  a  munici- 
pal corporation,  and  he  no  doubt  looked  to  the  law  for  their 
authority;  and  if  so,  he  saw  that  they  were  required  to  have 
the  election  held,  and  were  prohibited  from  issuing  bonds  un- 
til such  a  step  had  been  taken.  Finding  the  law  required 
Buch  an  election,  there  was  no  hardship  in  ascertaining,  by  the 
records  of  the  county,  whether  the  election  had  been  ordered 
and  held  by  the  board  of  supervisors.  In  the  absence  of  such 
an  act,  there  was  the  want  of  power  to  issue  the  bonds,  and  we 
have  no  hesitation  in  saying  that  when  so  issued  they  are  void 
in  whosesoever  hands  they  may  be  found. 

It  is  a  familiar  rule  that  a  note  given  or  contract  executed 
for  an  immoral  or  an  illegal  consideration  is  held  to  be  void 
in  any  person's  hands.  This  case,  then,  presents  no  greater 
hardship  than  a  case  of  that  character.  It  may  be  said  that  in 
the  case  o{  Johnson  v.  Stark  CowUy^  tupray  the  election  was  held 
in  the  same  manner  as  in  this  case.  If  such  was  the  fact,  it 
is  believed  that  the  question  was  not  argued,  and  it  was  not 
discussed  in  the  opinion  of  the  court  Nor  did  the  court  intend 
or  suppose  that  we  were  holding  that  bonds  issued  under  such 
an  election  were  valid. 

It  is,  however,  insisted  that  these  instruments  being  nego- 
tiable, a  purchaser  before  maturity  is  protected,  unless  he  is 
chargeable  with  actual  notice.  Without  stopping  to  inquire 
whether  all  of  the  citizens  of  the  municipality  would  not  be 
chargeable  with  notice  of  all  defects  in  exercising  the  power, 
it  is  only  necessary  to  say  that  such  is  the  general  rule,  sub- 
ject to  some  important  exceptions.  The  term  '^  negotiable '' 
means  salable  or  transferable, — that  which  may  be  indorsed 
or  assigned  00  as  to  vest  the  legal  title  to  a  chose  in  action  in 
the  person  to  whom  it  is  transferred,  so  that  he  may  enioroe 
the  payment  in  his  own  name.  UsuaUy  the  negotiation  of 
such  instruments  before  maturity  cuts  off  all  defenses.  But 
instruments  prohibited  by  law,  instruments  negotiated  after 
maturity,  and  instruments  given  for  a  consideration,  malum 
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in  aey  are  not  embraced  in  the  protection.  Thus  it  will  be  seen 
that  an  instrument  may  be  negotiable  and  yet  not  protected 
from  a  defense  in  the  hands  of  an  innocent  holder.  It  does 
not  necessarily  follow  that  because  an  instrument  is  negotia- 
ble, therefore  an  innocent  holder  will  always  be  protected. 
Almost  every  description  of  agreement  and  contract  may  be 
negotiated  in  equity,  and  still  all  defenses  may  be  interposed 
in  such  cases.  In  the  case  of  Johnson  v.  Stark  Countyy  24  111. 
75,  we  said  that  coupons  annexed  to  such  bonds  were  nego- 
tiable by  delivery,  but  we  did  not  say,  nor  did  we  intend  to 
say,  every  defense  was  thereby  cut  off  when  the  holder  might 
sue.  We  only  held  that  by  sale  and  delivery  the  legal  title  to 
the  instrument  was  transferred  to  the  holder,  and  that  he 
might  sue  in  his  own  name.  That  was  the  question  presented 
and  decided. 

A  forged  note,  a  note  executed  by  a  person  assuming  with- 
out authority  to  act  as  the  agent  of  another,  and  a  note  altered 
in  a  material  part,  although  they  may  be  assigned  or  nego- 
tiated, are  not  by  that  means  rendered  binding,  but  the  same 
defense  may  be  made  in  the  hands  of  the  assignee  as  in  the 
hands  of  the  original  holder.  Neither  does  the  negotiation  of 
a  note  with  notice  of  the  defense,  or  of  such  circumstances  as 
charge  the  assignee,  cut  off  a  defense  in  his  hands. 

When  we  come  to  see  the  cases  reported  in  Wallace's  re- 
ports, we  find  the  supreme  court  of  the  United  States  have 
not  gone  so  far  as  we  had  previously  supposed.  In  the  case 
of  Mercer  County  v.  Backet^  1  Wall.  83,  it  was  held  that  slight 
and  immaterial  omissions  in  ordering  the  bonds  to  issue  will 
not  render  them  invalid  in  the  hands  of  an  innocent  holder. 
In  that  case  the  recommendation  was  by  the  grand  jury,  the 
body  authorized  by  law  to  make  it,  but  they  did  not  make  it 
in  the  precise  language  of  the  law,  but  it  was  substantially 
good.  If  the  recommendation  had  been  made  by  the  petit 
jury,  it  would  have  presented  a  very  different  question,  and 
one  more  like  the  one  under  consideration  than  the  one  dis- 
cussed in  that  case.  We  do  not  see  that  the  court  could  have 
done  otherwise  than  decide  as  they  did.  It  was  not  a  ques- 
tion of  power  to  act,  but  whether  the  action,  defective  as  it 
might  be,  was  still  in  pursuance  of  the  power. 

It  is  supposed  that  the  case  of  Odpeke  v.  City  of  Dubuque^  1 
Wall.  175,  is  in  conflict  with  the  views  here  expressed.  It 
frill  be  observed,  however,  that  so  far  as  the  record  discloses 
ji  that  case,  the  law  authorising  the  bonds  to  issue  had  been 
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Btrictly  observed  in  every  particular  before  they  were  issaed. 
A  curative  act  bad  likewise  been  passed  by  the  legislature, 
declaring  the  bonds  valid  and  binding.  That  case  does  not, 
like  the  present,  depend  upon  the  power  of  the  body  issuing 
them  to  act,  but  upon  other  and  different  questions,  the  prin- 
cipal one  of  which  wais  the  constitutionality  of  the  law. 
Hence,  that  case  and  this  differ  essentially  in  the  questions 
presented  and  discussed. 

It  is  true  the  court  use  broad  and  comprehensive  language. 
They  say:  "  When  a  corporation  has  the  power,  under  any  cir- 
cumstances, to  issue  negotiable  securities,  the  bona  fide  holder 
has  a  right  to  presume  they  were  issued  under  the  circum- 
stances which  gave  the  requisite  authority,  and  they  are  no 
more  liable  to  be  impeached  for  any  infirmity  in  the  hands  of 
such  holder  than  any  other  commercial  paper.  If  there  were 
any  irregularity  in  taking  the  votes  of  the  electors,  or  other- 
wise, in  issuing  the  bonds,  it  is  remedied  by  the  curative  pro- 
visions of  the  act  of  January  28, 1857."  The  court,  however, 
do  not  intimate  that  such  instruments,  issued  without  power, 
would  be  protected  in  the  hands  of  any  kind  of  a  holder.  The 
court  proceed  upon  the  ground  that  the  persons  issuing  the 
bonds  did  so  in  the  exercise  of  a  power.  And  that  if  there 
was  a  defective  exercise  of  the  power,  the  irregularity  had 
been  cured  by  the  act  of  the  legislature.  There  was  no  inti- 
mation that  bonds  void  in  their  inception — issued  in  direct 
violation  of  law — would  be  protected.  Nor  do  we  believe  that 
court  will  so  hold  if  the  question  should  ever  be  presented  for 
their  determination. 

The  language  employed  by  the  court  does  not  bear  the  con- 
struction that  simply  because  the  instrument  bears  the  form 
of  negotiable  paper  that  therefore  the  holder,  although  bona 
fidey  is  protected.  No  rule  is  better  recognized  in  the  commer- 
cial world  than  that  the  forgery  of  the  drawer  or  indorser's 
name  does  not  protect  the  holder,  however  innocent  he  may 
be.  Nor  do  we  understand  that  a  note  declared  by  the  statute 
^.o  be  void  will,  in  the  hands  of  an  innocent  holder,  be  valid 
and  binding;  otherwise  the  statute  would  be  wholly  inopera- 
tive. 

The  principle  that  the  holder  of  an  instrument  prohibited 
by  statute,  although  negotiated  before  its  maturity,  is  not  pro- 
tected, is  well  illustrated  in  the  case  of  Bayley  v.  Taber^  5  Mass. 
285.  In  that  case  the  statute  had  declared  all  notes,  bills,  etc., 
of  a  particular  denomination  issued  by  a  banker  after  a  speci* 
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fied  day  shotdd  be  void.  It  appeared  that  the  notes  were 
issued  after  that  date,  but  were  antedated,  so  as  to  appear  to 
have  been  legally  issued;  yet  the  court  held  they  could  not  be 
enforced  in  the  hands  of  an  innocent  holder.  The  court  say 
that  it  is  not  altogether  certain  that  receivers  of  such  instru- 
ments are  entirely  tree  from  blame,  although  not  privy  to  the 
making  or  antedating  of  them.  The  laws  of  the  government, 
the  court  say,  are  presumed  to  be  known  to  all  of  the  citizens, 
and  "if  the  notes  were  in  fact  made  or  issued  after  they  were 
declared  void  by  statute,  and  after  a  penalty  was  attached  to 
passing  them,,  although  no  penalty  is  expressly  enacted  against 
the  receiver,  yet  the  act  of  receiving  them  was  necessary  to 
enable  the  offender  to  pass  them.  To  authorize  the  holder  to 
maintain  a  suit  and  recover  judgment  on  notes  of  this  descrip- 
tion so  situated,  when  the  legislature  has  declared  them  void, 
would  be  effectually  to  annul  an  act,  of  the  wisdom  and  policy 
of  which  the  legislature  alone  had  the  right  to  judge;  so  in  the 
case  under  consideration,  to  permit  a  recovery  would  be  to 
defeat  the  will  of  the  legislature  expressed  in  the  clearest  man- 
ner, that  bonds  shall  not  be  issued  until  authorized  by  an 
election  called  in  the  mode  prescribed. 

OlBScial  acts  derive  their  binding  force  alone  from  the  law. 
The  uttering  of  county  bonds  involves  the  necessity  of  levying 
taxes  for  their  payment,  and  to  that  extent  deprives  the  citizen 
of  his  property.  Under  the  frmdamental  principles  of  our 
government,  that  cannot  be  done  except  by  authority  of  law; 
nor  is  it  any  answer  to  say  the  election  resulted  in  a  majority 
in  favor  of  issuing  the  bonds,  as  majorities  are  as  powerless  to 
divest  a  person  of  his  property  as  are  minorities.  That  can 
by  either  only  be  done  in  the  manner  prescribed  by  law,  and 
the  election  being  illegally  called,  the  vote  failed  to  confer  the 
power. 

If,  then,  the  bonds  were  issued  without  authority,  they  were 
void,  and  if  void,  the  mere  levy  of  taxes  and  payment  of  inter- 
est could  not  render  them  valid.  In  the  case  of  SchwyUr 
County  V.  FarweUy  25  111.  181,  the  board  of  supervisors  had 
levied  and  collected  taxes  for  the  payment  of  interest,  several 
installments  of  which  had  been  paid,  and  still  it  was  held 
that  the  bonds  being  void,  the  holder  could  not  recover.  We, 
in  this  case,  make  the  distinction  between  the  want  of  power 
in  public  officers  to  perform  an  act,  and  a  case  where  they^ 
having  power,  execute  it  defectively.  In  the  former  case 
acquiescence  and  treating  it  as  having  been  performed  in  pur- 
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Boance  of  .authority  does  not  render  the  act  valid,  whilst  in 
the  latter  case  the  defects  may  be  of  such  a  character  that  the 
acts  might  become  valid  and  binding.  We  are  therefore  com- 
pelled to  hold  these  bonds  to  be  invalid  and  incapable  of 
enforcement,  on  the  grounds  set  up  in  the  pleadings.  The  plea 
presented  a  defense,  and  the  replication  was  no  answer  to  it, 
and  the  court  erred  in  overruling  the  demurrer. 

The  judgment  of  the  court  below  must  therefore  be  reversed, 
and  the  cause  remanded. 

Judgment  reversed. 

Towv  BovDS  lasusD  wh'hout  AuTHORiTr  of  Law  abm  Von>:  See  Town 
^Bo^eiier  t.  Affired  Bank,  SO  Am.  Deo.  746^  note  762;  Prtttyman  ▼.  Tate- 
wiO  OtK,  71  Id.  290,  note  236.  Bonds  iasned  by  mnnicipd  coxporatioiis, 
where  there  is  a  total  want  of  aathority  to  issue  them,  are  absolutely  void: 
BimeU  T.  OUp  qf  Kamknhe,  64  HL  251,  citing  the  principal  case.  The  omis- 
iioo  to  comply  with  the  essential  requirements  of  the  statute  in  holding  elec- 
tions  to  detezmine  whether  bonds  shall  be  issued  is  fittal  to  the  right  of  the 
snperyisora  of  the  county  to  issue  bonds:  Harding  v.  Rodtford  etc  B,  B.  Co,, 
66  Id-  92;  citing  the  principal  case.  An  election  to  authorize  the  issue  of 
OQonty  bonds,  called  by  the  county  court  instead  of  by  the  supervisors  of  the 
county,  as  required  by  law,  is  without  authority  of  law,  and  bonds  issued  in 
pursnanoe  thereof  are  absolutely  void:  Stephens  v.  People,  89  Id.  343,  also 
citing  the  principal  case.  But  if  a  municipal  corporation  has  power  to  issue 
bonds,  mere  irregularities  in  the  manner  of  their  issuance,  not  going  to  the 
power,  will  not  invalidate  them  in  the  hands  of  an  innocent  purchaser:  Burr 
V.  CV^  qf  Oarbondale,  76  Id.  469,  citing  the  principal  case. 

Thx  nmi czpal  case  ib  comd  in  Dati  v.  Hercules,  67  HL  449,  to  the  point 
that  where  the  authority  of  a  public  officer  is  a  matter  of  law  and  publio 
record,  it  may  be  presumed  tiut  a  party  dealing  with  him  knew  the  extent  of 
his  authority  in  the  premises;  and  in  WOBams  v.  Toum  qf  Boberts,  88  Id.  20^ 
io  the  point  that  whoever  deals  in  nnmieipal  bonds  is  chargeable  with  knowl- 
edge ^diether  the  precedent  conditioas  have  been  complied  with  in  their  issue. 

Thx  nasdFAis  oun  n  ixisiiirouigHiD  in  Supervisors  cf  Mereer  Co.  r, 
Hubbard,  46  m.  142. 


Johnson  v^  Baeeb. 

[88  Ixxmois,  98.] 

SUIfMOHS    SXBVXD    BUT    TwO    DaTB    SXfOBK    TRZAL,   WHIBK    StATUTB    Rb* 

QUXBSS  TmtBB,  confers  no  jurisdiction  of  the  person  of  the  defendant, 
and  a  judgment  rendered  against  liim  upon  such  a  service  is  utterly 
void,  and  can  be  questioned  at  any  time  and  in  any  proceeding,  direct  or 
collateral,  and  no  title  can  be  divested  or  transferred  under  such  judg- 
ment. 
AuTBOUQn  Tttlx  to  Laud  gakkot  bx  In quirbd  ikto  iob  Akt  Puxfosx  iv 
Acnoir  of  Fobciblx  Dxtadvxb,  yet  a  plaintiff  seeking  to  recover  in  such 
an  action  as  a  purchaser  at  a  sheriff's  sale  most  produce  a  valid  judg- 
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meiit,  an  exaoatum,  and  a  daed  for  the  premiaet  on  a  sale  by  the  aberilf 
under  sach  a  judgment.  To  reqoire  him  to  show  that  hie  purchase  waa 
legal  and  valid  im  not  requiring  the  trial  of  title  in  audi  action. 

PaBTT    PuBOHASZNO    A8  RiDKIMINO    ObXDITOR    18    DXEMXD  TO  HATB  HaD 

NonoB  of  the  reoorda  and  proceedings  of  the  court  that  rendered  the 
judgment  under  which  the  side  that  he  redeems  from  was  made,  and  il 
such  records  en  examination  would  show  that  such  judgment  was  void, 
because  the  court  had  not  jurisdiction  to  render  it,  it  is  his  neglect  not 
to  have  made  the  ^T^*ninfi<i5y"i  and  he  will  be  held  as  much  responsible 
for  the  consequences  as  if  he  had  made  the  eTamination  and  had  actual 
notice. 

Action  of  forcible  detainer  commenced  before  a  justice  of 
the  peace  by  Olof  Johnson  and  Samuel  Reming^n  against 
Jonathan  H.  Baker,  and  removed  by  appeal  into  the  circuit 
court,  where  a  trial  resulted  in  a  verdict  and  judgment  for 
the  defendant.  The  plaintiffs  sued  out  this  writ  of  error. 
The  other  {acts  are  stated  in  the  opinion. 

John  L  Bermett,  for  the  plaintiffs  in  error. 

Frost  and  ShaUenbergery  for  the  defendant  in  error. 

By  Court,  Walkeb,  C.  J.  In  this  case  plaintiffs  in  error 
claim  the  right  to  recover  under  the  act  of  1861  amend- 
ing the  forcible  entry  and  detainer  law.  They  recovered  a 
judgment  in  the  Henry  circuit  court  for  the  sum  of  $214.45, 
against  defendant  in  error.  An  execution  was  issued  and 
levied  upon  the  premises  in  controversy,  and  they  were  re- 
deemed from  a  previous  sale  by  the  sheriff,  on  an  execution 
issued  upon  a  transcript  of  a  judgment  from  the  docket  of  a 
justice  of  the  peace,  filed  in  the  circuit  clerk's  office,  which  was 
in  favor  of  Ezekiel  Husted  and  against  defendant  in  error. 
After  the  redemption,  when  the  property  was  offered  for  sale, 
no  person  bid  more  than  the  amount  paid  to  redeem,  and  the 
sheriff  struck  it  off  to  plaintiffs  in  error,  as  the  purchasers,  and 
made  them  a  deed  in  accordance  with  the  statute. 

Plaintiffs  in  error  read  in  evidence  the  execution,  and  the 
sheriff's  return  thereon,  showing  a  sale  under  the  execution 
issued  on  the'  transcript  of  the  justice's  judgment  in  favor  of 
Husted  and  against  defendant  in  error.  They  also  offered  to 
read  the  transcript  of  the  judgment  rendered  by  the  justice  of 
the  peace,  but  it  was  rejected  by  the  court,  and  plaintiffs  in 
error  excepted.  The  transcript  shows  that  defendant  was  only 
served  two  days  before  judgment  was  rendered  by  the  justice 
of  the  peace.  The  transcript  does  not  show  that  an  appear- 
ance was  entered  at  the  trial  before  the  justice.. 
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This  presents  the  question  whether  the  transcript  filed  in  the 
clerk's  office  was  such  as  to  warrant  a  sale  and  a  subsequent 
redemption  bj  a  junior  judgment  creditor.  The  statute  de- 
clares that  a  summons  shall  be  issued  bj  a  justice  of  the  peace, 
returnable  in  not  less  than  five  nor  more  than  fifteen  days  from 
its  date,  which  shall  be  served  at  least  three  days  before  the 
trial:  R.  S.  317,  sec.  21.  Such  a  service  or  an  appearance  is 
necessary  to  authorize  a  justice  of  the  peace  to  render  a  judg- 
ment. Neither  the  necessary  service  nor  appearance  was  had 
in  this  case.  The  summons  was  served  but  two  days  before 
the  trial,  whilst  the  statute  requires  three.  In  the  case  of  Par^ 
don  V.  Dwire,  23  IlL  672,  it  was  held  that  the  return  of  the  con- 
stable failing  to  show  that  the  justice's  summons  was  read  to 
the  defendant,  the  justice  fSEuled  to  acquire  jurisdiction  of  the 
person  of  the  defendant,  and  a  judgment  rendered  in  the  case 
was  utterly  void,  and  could  be  questioned  at  any  time  and  in 
any  proceeding,  direct  or  collateral,  and  that  title  could  not 
be  divested  or  transferred  under  it.  That  case  is  based  upon 
previous  decisions  of  this  court,  and  is  decisive  of  this  ques- 
tion, as  a  service  (or  an  insufficient  period  is  as  inoperative  to 
confer  jurisdiction  of  the  person  of  the  defendant  as  service  in 
some  other  mode  than  that  required  by  the  statute.  They  are 
both  void  because  they  fail  to  conform  to  and  are  in  violation 
of  the  statute.  And  it  follows,  as  the  judgment  is  utterly  void, 
that  such  a  sale  under  it  would  be  equally  void;  and  being 
void,  it  is  not  such  a  judgment  as  the  statute  contemplated  as 
the  basis  of  a  sale  from  which  a  junior  judgment  creditor 
might  redeem. 

It  is,  however,  insisted  in  answer  to  this  view  of  the  case, 
that  the  amendatory  act  of  1861  was  designed  to  afford  a 
■peedy  trial  firee  from  technicalities,  and  as  title  cannot  be 
tried  in  this  action  the  court  should  not  inquire  into  the 
validity  of  the  judgment  and  sale  under  which  the  claim  is 
made.  A  want  of  jurisdiction  of  the  person  of  the  defend- 
ant has  never  been  held  to  be  merely  technical,  but  is  of 
the  substance  of  a  proceeding.  It  is  based  upon  reason,  and 
is  the  only  safeguard  to  the  (air  administration  of  justice.  As 
the  law  stood  before  the  passage  of  this  amendatory  act,  title 
could  not  be  inquired  into  for  any  purpose  in  this  action. 
Nor  can  it  now,  but  the  plaintifi*  claiming  the  right  to  recover 
as  a  purchaser  at  a  sheriff's  sale  must  show  that  his  purchase 
conformed  to  the  law  authorizing  the  officer  to  sell.  To  do 
this  he  must  produce  a  valid  judgment,  an  execution,  and  a 
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deed  for  the  premises  on  a  sale  by  the  sheriff  under  such  a 
judgment.  When  this  is  shown,  the  defendant  in  the  execu- 
tion and  judgment  will  not  be  permitted  to  show  an  outstand- 
ing title  or  in  any  manner  try  the  validity  of  the  title.  When 
the  plaintiff  has  shown  that  he  is  a  legal  purchaser,  and  ac- 
quired a  valid  sheriff's  deed,  the  law  has  said  he  may  recover 
the  possession  against  the  defendant  in  execution.  But  to 
require  him  to  show  that  his  purchase  was  legal  and  valid  is 
not  requiring  the  trial  of  title  by  the  justice  of  the  peace  in 
this  action. 

The  purchaser  does  not  acquire  the  right  to  recover  by 
showing  that  he  bid  off  the  land  at  a  sheriff's  sale.  Until  he^ 
acquires  the  sheriff's  deed  after  the  redemption  has  expired, 
he  is  only  regarded  as  a  bidder.  If  the  sale  is  not  set  aside, 
or  a  redemption  is  not  made  within  the  period  limited  for  the 
purpose,  he  then  becomes  entitled  to  the  sheriff's  deed.  And 
inasmuch  as  judgments,  executions,  records  of  courts  and 
their  process  cannot,  under  the  rules  of  evidence,  be  proved 
orally,  they  must  be  produced  as  evidence,  or  at  least  authen- 
ticated copies.  To  require  such  evidence  is  not  a  trial  of  title 
any  more  than  is  the  production  of  a  lease  by  a  landlord  in  a 
forcible  entry  and  detainer.  Its  production  shows  a  title  to 
possession  and  estops  the  tenant  from  disputing  the  landlord's 
title;  and  the  production  of  a  valid  judgment,  an  execution, 
and  sheriff's  deed  estops  the  defendant  from  disputing  the 
title  of  the  purchaser  to  possession  of  the  land.  In  neither 
case  does  the  title  to  the  land  come  in  question,  but  simply 
the  right  to  its  possession. 

Records  and  proceedings  of  courts  are  public  documents,  to 
which  all  persons  have  access,  and  of  which  they  must  take 
notice.  When  plaintiffs  purchased  as  redeeming  creditors, 
they  should  have  examin^  the  transcript  from  the  justice's 
docket,  and  had  they  done  so  they  would  have  seen  the  jus- 
tice had  no  jurisdiction  of  the  person  of  the  defendant,  and 
that  the  judgment  was  unauthorized,  and  that  any  sale  under 
it  would  be  inoperative  and  could  confer  no  titie.  If  they 
fiedled  to  do  so,  it  was  a  neglect  of  duty  and  they  are  equally 
responsible  for  the  consequences  as  if  they  had  made  the  ex- 
amination and  had  actual  notice.  They  will  not  be  heard  to 
eay  that  they  did  not  have  the  notice,  because  it  was  open  to 
their  inspection,  and  entirely  accessible  to  them.  They  were 
endeavoring  to  acquire  legal  rights  by  the  process  of  the  law, 
and  in  doing  so  they  should  have  conformed  to  its  require- 
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mentBy  and  seen  that  other  persons  had  done  likewise.  The 
ooort  below  decided  correctly  in  rejecting  the  transcript  under 
which  the  first  sale  was  made,  as  there  was  not  such  a  service 
as  authorized  the  justice  to  render  a  judgment,  and  for  want 
of  a  valid  judgment  all  subsequent  proceedings,  like  the  judg- 
ment, were  void  and  incapable  of  conferring  any  rights  upon 
the  purchaser  under  the  transcript,  or  upon  their  assignees, 
which  plaintiffs  are  under  the  statute. 
The  judgment  of  the  circuit  court  must  therefore  b<^  alBSrmed. 


JlTDOMXNT  OF  CkyUBT   HAVINO  Ho  JUBISDIOnOH  OF   PeBSOF  OB  SUBJECT- 

lUiTKB  28  Vom:  See  Buiekerr.  Bmtk  qf  BrovmavUle,  S3  Am.  X)eo.  446,  note 
4S0,  where  other  oaees  are  odleoted.  Where  the  law  require*  the  sammons 
to  be  aerved  at  least  three  daysbefore  trial,  and  a  trial  ia  had  withia  a  shorter 
time,  without  any  appeanmoe  by  the  defendant,  the  ooort  does  not  acquire 
jurisdiction,  and  any  judgment  rendered  against  him  is  absolutely  void,  and 
may  be  questioned  in  any  other  proceeding,  direct  or  collateral:  Lec(ford  v. 
ITeber,  7  HL  App.  91,  citing  the  principal  case.  If  a  court  had  no  jurisdic- 
tion, aU  proceedings  undiar  its  judgment  are  absolutely  void,  and  a  redemp- 
tion cannot  give  any  validity  thereto:  Myivey  t.  Carpenter,  78  HL  683,  also 
citing  the  principal  case. 

Whatsvxb  is  StnrnonENT  to  Put  Puboha«eb  upon  Inqctibt  and  lead  to 
knowledge  is  notice:  OQmon  ▼.  WtMlow,  84  Am.  Dec  652;  Morriaon  ▼.  Kelli^, 
74  Id.  160,  note  178»  where  other  cases  are  collected. 

TiTLB  OF  PvBOHASKB  AT  Shbbiff's  Sale  Dspknds  UPON  What:  See  Cloud 
▼.  El  Dorado  Co,,  73  Am.  Dec  626,  note  628,  where  other  oases  are  collected. 
To  recover  as  purchaser  at  sheriff's  sale,  the  party  must  show  a  valid  judg- 
ment, execution,  and  sheriff's  deed,  and  failing  in  either,  he  must  be  defeated: 
Johnmm  v.  Bamtaek,  38  HL  114;  Harmon  t.  Lamed,  68  Id.  169,  both  citing  the 
principal  case. 

PfTBOHASEB   AT   EXXODTION    SaIJI    18  NOT   GlOTHBD    WTTH    LbOAL    TtTLB 

until  he  has  received  the  sheriff's  deed,  but  has  only  a  Uen  or  equity:  Reynold* 
w.  Harru,  76  Am.  Dec  469.  A  purchaser  under  judgment  and  execution  ac- 
quires no  new  estate,  but  only  a  lien,  until  the  expiration  of  the  period  of  re- 
demption: Stephau  v.  IllkioU  Jf.  F.  /.  Co.,  43  UL  331,  citing  the  principal 


FoBdBLK  Bhtbt  and  Dbtainxb,  whxn  Tttlx  mat  bb  Givbn  in  Evi- 
DKNOS  IN  AonoN  OF:  See  Beehr  v.  Cardwell,  TJ  Am.  Dec  660,  note  662,  where 
this  subject  is  fully  discussed.  Titie  cannot  be  tried  in  an  action  of  forcible 
detainer,  but  deeds  may  be  introduced  in  evidence  to  show  the  extent  of  the 
poasesnon:  amUhY.  Hoag,iliVL7&\\  see  also  note  to  CVt{f  v.  JBofimger,  6« 
Ass.  Dec  7S7. 
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COOLBY   V.    SCABLETT. 

[88  ILUKOM,  816.1 

Ijr  iLuiron^  Oral  TUtimoiit  m  Chancbbt  Suit  mat  bb  Pbbsxevbd  bi 
ItaoiTALS  or  Dbcbxi,  if  oonnsel  prefer  that  method,  and  an  i^pellate 
court  win  no  more  qneetion  the  statement!  in  nich  reeitila  than  it  will 
those  of  a  bill  of  exceptions  in  a  common-law  case.  If  a  drcait  jndge 
inadvertently  signs  a  decree  containing  erroneous  redtilB  of  the  proof, 
he  may  correct  it,  even  at  a  subsequent  term. 

Pbrsom  hayino  Ho  Iiraxunrr  m  PBooKEDnf  o  hxsd  hot  bb  Madb  Pabtt 

THKBBIO. 

Oouten  OF  Onb  Statb  cahnot  Anhul  Dbbd  of  Lands  or  Avothxb  Statb 
dnly  recorded  therein,  even  though  it  appear  that  such  deed  was  fraudu- 
lently obtained.  But  if  a  court  of  equity  in  the  former  state  has  ac- 
quired jurisdiction  of  the  person  of  one  who  has  by  fraud  obtained  a 
deed  for  land  lying  in  another  state  and  had  it  recorded  there,  it  may 
decree  that  he  and  his  grantee,  if  the  latter  is  not  entitled  to  be  pro- 
tected as  a  6on(i/<2e  purchaser,  shall  release  their  claims  acquired  under 
such  fraudulently  obtained  deed;  and  if  they  refuse  to  do  so  they  may 
be  attached  for  contempt  and  held  in  custody  until  they  execute  tiie  de- 
cree; and  if  in  the  mean  time  it  be  made  to  appear  that  they  are  seeking 
to  encumber  the  title  by  conveyances  to  third  persons,  that  may  be 
treated  as  a  contempt  for  which  the  court  may  attMh  and  punish  them; 
and  if  they  go  b^cnd  the  jurisdiction,  the  court  cm  appoint  a  special 

commissioner  to  make  the  conveyance  in  their  stead. 

•  

Appbal  from  the  circtiit  oourt  of  Kane  County.  The  opin- 
ion states  the  case. 

B.  F.  Parks,  for  the  appellant 
C  /.  MettneVf  for  the  appellee. 

By  Court,  Lawrence,  J.  One  Stephenson  bad  been  negotiate 
ing  with  Scarlett,  the  appellee,  for  the  purchase  of  land  belong- 
ing to  the  latter,  situated  in  the  state  of  Michigan.  He  was 
to  give  Scarlett  in  exchange  a  mortgage  on  certain  lands  in 
Bureau  County,  in  this  state,  and  a  deed  from  the  appellant, 
Cooley,  to  a  tract  of  land  in  Iowa,  which  he  represented  Cooley 
to  hold  in  trust  for  him.  Scarlett  was  to  convey  the  Michigan 
land  to  Cooley.  Scarlett  and  Cooley  both  executed  their 
deeds,  and  these  were  left  with  one  Johnson  as  a  depositary, 
to  remain  until  Scarlett  should  be  satisfied  with  the  title  of  the 
mortgaged  lands,  and  then  the  deeds  were  to  be  delivered. 
Scarlett  was  not  satisfied  with  the  title,  and  several  times  dur- 
ing the  month  of  August  demanded  back  his  deed  fit>m  John- 
son, but  failed  to  procure  it.  In  the  month  of  September, 
Cooley  procured  the  deed  from  the  depositary,  Johnson,  for 
the  Michigan  lands,  under  a  pretense  that  he  wished  to  get 
from  it  a  description  of  the  lands.    He  promised  to  return  it^ 
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but  instead  of  doing  so,  he  caused  it  to  be  recorded  in  the 
state  of  Michigan,  and  conveyed  the  land  to  Bidder  and  Per* 
rin,  who  also  caused  their  deeds  to  be  recorded.  Scarlett  then 
filed  his  bill  against  Cooley,  Bidder,  and  Perrin,  and  asked 
and  obtained  a  decree  cancding  these  deeds.  The  defendants 
below  appealed. 

The  facts  we  have  briefly  recited  are  set  out  with  much  detail 
In  the  decree.  It  is  urged  by  the  appellant's  counsel  that  no 
such  proof  was  made  on  the  hearing  or  appears  elsewhere  in 
the  record.  But  since  the  passage  of  the  act  allowing  oral  tes- 
timony in  chancery,  it  has  been  a  settled  practice,  under  re- 
peated decisions  of  this  court,  to  preserve  the  evidence  by 
recitals  in  the  decree,  if  counsel  prefer  that  method.  We  can 
no  more  question  its  statements  than  we  can  those  of  a  bill  of 
exceptions  in  a  common-law  case.  If  the  circuit  judge  has 
inadvertently  signed  a  decree  in  any  case  containing  erroneous 
recitals  of  the  proof,  he  may  correct  it,  even  at  a  subsequent 
term,  on  his  becoming  satisfied  that  an  error  in  this  respect 
has  been  committed. 

It  is  also  urged  that  Stephenson  should  have  been  made  a 
party.  This  was  not  necessary.  Stephenson  had  no  interest 
in  this  proceeding  as  it  stands  on  the  face  of  the  pleadings 
and  proofe.  The  object  of  the  bill  was,  not  to  cancel  a  con- 
tract with  Stephenson,  since  it  proceeds  upon  the  ground  that 
no  contract  was  ever  made,  but  simply  to  procure  the  cancel- 
lation of  an  instrument  which  Cooley  had  fraudulently  got 
into  his  possession,  and  under  which  he  claimed  title.  It  does 
not  appear  that  Stephenson  claimed  that  the  contract  between, 
himself  and  Scarlett  had  been  completed,  or  that  he  had  any 
connection  with  the  withdrawal  of  the  deed  by  Cooley.  On 
the  contrary,  Stephenson  seems  to  have  taken  back  from  Scar- 
lett the  note  secured  by  the  mortgage  on  the  Bureau  land. 

We  should  have  no  hesitation  in  affirming  the  decree  if  we 
could  regard  it,  in  its  present  form,  as  within  the  power  of  the 
court  to  make.  But  we  cannot.  It  purports  to  pronounce 
null  and  void  conveyances  of  land  situated  in  the  state  of 
Michigan,  which  conveyances  have  been  duly  recorded  in  the 
recorder's  office  of  that  state.  Now,  whether  these  recorded 
deeds  are  nullities,  even  under  this  fraud,  must  necessarily 
depend  upon  the  local  laws  of  Michigan,  which  we  cannot 
assume  to  administer.  The  courts  of  Michigan  may  well  claim 
the  exclusive  right  of  deciding  upon  the  recorded  titles  of  their 
own  lands,  and  would  be  apt  to  pay  but  slight  regard  to  thi« 
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decree.  Suppose  a  citizen  of  the  state  of  New  York  were  to 
bring  an  action  of  ejectment  in  this  state  against  the  occupant 
of  a  piece  of  land,  and  to  rebut  the  title  shown  by  the  defend- 
ant, should  produce  a  decree  of  a  New  York  court  pronouncing 
some  deed  in  the  defendant's  chain  of  title  to  be  a  nullity,  and 
rendered  in  a  proceeding  to  which  the  defendant  in  the  eject- 
ment was  not  a  party,  would  our  courts  pay  any  attention  to 
such  a  decree?  Of  what  avail  is  a  recorder's  office  if  deeds, 
duly  reduced  to  record,  can  be  annulled  by  a  chancery  proceed- 
ing in  another  state,  so  that  innocent  purchasers  cannot  be 
protected  under  them?  And  the  object  of  this  decree  is  to 
totally  annul  the  title,  so  as  to  cut  off  even  remote  and  bona 
fide  purchasers.  This  cannot  be  done  by  a  proceeding  in  this 
state. 

The  decree,  however,  may  be  remodeled  so  as  to  bring  it 
within  the  principles  of  chancery  jurisdiction  and  still  afford 
some  protection  to  the  complainants.  Cooley,  Bidder,  and 
Perrin  are  all  personally  before  the  court.  There  is  no  at- 
tempt to  prove  that  Bidder  and  Perrin  were  purchasers  for  a 
valuable  consideration,  and  they  do  not  even  claim  to  be  so  in 
their  answers,  which  are  sworn.  Being,  then,  personally  within 
the  jurisdiction  of  the  court,  it  can  compel  them  personally  to 
execute  to  Scarlett  a  release  of  all  claim  acquired  through  the 
deed  from  him.  If  they  refuse  to  do  so,  they  can  be  attached 
for  contempt,  blxA  held  in  custody  until  they  execute  the  de- 
cree; and  if,  in  tke  mean  time,  it  should  be  made  to  appear  to 
that  court  that  they  are  seeking  to  encumber  the  title  by  con- 
veyances to  third  persons,  that  also  might  be  treated  as  a  con-< 
tempt,  for  which  ihti  circuit  court  could  attach  and  punish 
them.  If  they  go  beyond  the  jurisdiction,  the  court  can  ap- 
point a  special  commissioner  to  make  the  conveyance  in  their 
stead. 

Decree  reversed  and  cause  remanded. 


OOUBTS  CANKOT  BT  JUDGlflZIT  OB  DbCBBB  P^flS  TnUI  TO  LaITD  BuVATM 

a  FoBXioir  Ooumtbt:  JohtmmT.  KSmbo,  75  Am.  Deo.  7S1;  aeo  alao  note  to 
Mo^nmay. Se^fnumr,  76  Id.  665;  SimrgUv.  Fay,  79  Id.  440;  note  ioNewkmy. 
Brcnacm,  65  Id.  95.  Title  to  lands  ntoated  in  another  state  cannot  be  invali- 
dated by  a  decision  of  an  inferior  court  in  Illinois,  and  whether  the  title  to 
soeh  lands  is  a  nullity  or  not  muss  depend  upon  the  local  laws  of  the  state 
where  they  are  sitoated:  (%/jm.  Co.  ▼.  OcmMRcreJof  ^oiO^  6S  DL  354^  citing 
the  principal  case. 

Ik  lLiJNoia»  Obal  Tbsidcont  cf  Chavoibt  Suits  mat  bb  Prbsebvbd 
BT  Rbcitals  tr  DbgbxBi  and  the  statements  in  the  decree  are  no  more  sub- 
ject to  question  than  those  in  a  bill  of  exoeptions  would  be  in  a  common-law 
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OMe:  WaOoer  ▼.  Ccarey,  53  SL  477;  Walter  v.  AU,  83  Id.  231,  both  citmg  th« 
principal  case.  And  where  the  decree  states  that  proofs  were  heard,  and  then 
inds  the  facts,  it  will  be  presumed  that  the  eridenoe  justified  the  finding,  nn- 
IssB  the  eridenoe  i^peaxing  in  the  leoord  fails  to  prore  the  iMts  found:  Me- 
hta§h  V.  Samiiden,  68  Id.  190^  also  dtiqg  the  principal  oaaa. 


Illinois  Gbntbal  Bailboad  Go.  v.  Smtsbb. 

188  ILUMOKS,  854.J 

QooM  Plaosd  lOB  SmPMSNT  DT  Casl  ow  RAn.BOAP  CoMPAinr  Skaitdxho 
OH  Snm-TRAaKf  nnder  ezdnsiTe  control  of  the  oompany,  with  the  assent 
of  the  company,  pass  into  the  possession  of  the  oompany,  whether  they 
be  placed  in  the  car  by  its  own  employees  or  by  other  persons. 

SiOHiNo  ow  Bill  ov  Ladino  dobs  not  Transver  PossiasiON  ov 
FisioHT  to  a  common  carrier^  bat  is  merely  evidence  that  he  has  receiTed 
the  possession,  and  this  fact  may  be  shown  by  any  other  legitimate  evi- 


LiABiLrrT  ow  Commov  Cabbue  u  Fhxd  by  AocoDmro  FBorBsir  to  be 
carried,  and  this  acceptance  is  complete  when  the  property  oomes  into 
his  possession  with  his  assent. 

Railroad  Compact  mat,  bt  Sfbqial  CoMTBAor,  Limit  im  Common-law 
LiABiLRT  for  loss  foT  injury  to  property  placed  in  its  possession  for 
transportation,  being  still  liaUe,  however,  for  gross  negligence  or  willfnl 
misfeasance.  Bat  it  cannot  restrict  its  liability  by  merely  proving  a 
naage  on  its  part  in  gi  viog  bills  o(  lading  to  notify  shippers  tiiat  the  oom- 
pany woald  not  be  liaUe  for  certain  kinds  of  losses. 

Assumpsit  by  Smyser  &  Co.  against  the  Illinois  Central  Rail- 
road Company  to  recover  damages  for  injury  to  certain  cotton 
belonging  to  the  plaintiffs  while  in  the  possession  of  the  defend- 
ant The  cotton  was  i>artially  consumed  by  fire,  communi- 
cated, as  was  supposed,  by  a  spark  firom  a  passing  engine 
belonging  to  the  defendant.  The  cotton  was,  at  the  time  of 
the  loss,  on  a  car  of  the  defendant,  standing  on  a  side-track, 
where  it  had  been  loaded,  but  no  receipt  or  bill  of  lading  had 
been  given  for  it  There  was  a  verdict  and  judgment  for  the 
plaintiffs,  and  the  defendant  appealed.  The  other  fSeusts  ap- 
pear from  the  opinion. 

McAUmUTj  JeweUj  /ocboiH  <^*mI  George  O.  OampbeUj  tor  the 
ppellants. 

John  G.  Rogertj  for  the  appellees. 

By  Court,  Walker,  C.  J.  It  is  insisted  in  favor  of  a  rever- 
sal in  this  case  that  the  cotton,  at  the  time  of  its  destruction, 
was  not  in  the  possession  of  the  railroad  oompany,  either  as  a 
common  carrier  or  for  safe-keeping;  and  that  the  court  below 


Digitized  by 


Google 


802  lujNon  Central  R.  R.  Go.  v.  Smtbeb.     [Illinois, 

erred  in  rejecting  the  evidence  of  the  usage  of  the  company  in 
their  business  at  Cairo.  It  appears  that  according  to  the 
mode  in  which  this  company  does  business  at  Cairo,  when 
warehousemen  have  cotton  to  ship  by  rail,  they  apply  to  the 
company  for  the  requisite  number  of  cars,  and  they  are  sent 
on  the  side-track  of  the  company  to  the  warehouse,  and  the 
shipper  there  loads  the  cotton  upon  the  cars,  makes  out  a 
manifest,  and  leaves  it  with  the  agent  of  the  company,  who 
has  the  bales  counted,  'and  if  found  to  be  correct,  a  bill  of 
lading  is  signed,  and  the  company  send  a  locomotive  and  re- 
move the  cars  thus  loaded  and  place  them  in  the  train  destined 
for  the  point  to  which  the  shipment  is  made. 

The  side-track  and  the  cars  belong  to  the  company,  and  are 
under  their  exclusive  control.  And  there  is  no  question  that 
the  company  placed  this  car  at  a  point  opposite  the  wharf-boat 
on  which  the  cotton  was  stored,  for  the  express  purpose  of 
having  it  transferred  from  the  boat  to  the  car,  that  they  might 
transport  it  to  the  point  desired  by  the  shipper.  The  company 
had  unquestionably  the  exclusive  use  and  control  of  their  road, 
side-tracks,  and  freight-cars;  no  use  could  be  made  of  them 
?dthout  the  consent  of  the  company.  So  long  as  a  car  remained 
on  their  road  or  side-track  it  was  under  their  control,  and,  neces- 
sarily, in  their  possession.  They  had  the  right  to  permit  their 
cars  to  stand  at  the  point  at  which  this  one  was  placed.  The 
company,  at  any  moment,  at  least  after  the  car  was  loaded, 
had  the  unquestioned  right  to  remove  it  to  any  other  part  of 
their  road,  but  the  commission  merchant  had  no  such  right, 
even  if  he  had  possessed  the  means.  He  simply  had  the 
right  to  load  the  cotton  on  the  car. 

The  wharf-boat,  on  the  contrary,  with  its  ccmtents,  was  in 
the  possession  of  the  commission  men,  and  the  cotton  so  con- 
tinued until  it  was  placed  in  the  car.  It  then  passed  into  the 
possession  of  the  company  as  effectually  as  if  it  had  been 
delivered  in  their  warehouse.  They  substituted  their  car  for 
their  warehouse,  no  doubt  for  the  mutual  convenience  of  all 
parties.  And  this,  too,  with  the  assent  of  the  company,  to 
promote  their  interest,  in  the  prosecution  of  the  business  for 
which  it  was  created. 

If  this  was  a  box-car,  the  company  had  the  right,  as  Hoon 
as  the  cotton  was  placed  in  it,  to  have  closed  and  locked  it. 
Or  if  an  open  car,  they  had  an  equal  right  to  have  secured  the 
cotton,  and  any  person  interfering  with  it  would  have  been  a 
trespasser,  and  the  company  could  have  recovered  damages 
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for  any  injury  thus  perpetrated.  No  difTerence  is  perceived  in 
recdving  freight  on  the  platform  of  their  depot  and  into  their 
cars  at  any  place  on  their  road  or  side-track;  or  whether  it 
is  placed  there  by  their  own  employees  or  by  other  persons,  so 
it  is  done  with  the  assent  of  the  company. 

It  is  not  the  mere  signing  a  bill  of  lading  which  transfers 
the  possession  of  freight  to  the  company,  but  it  is  the  evidence 
that  they  haye  received  possession.  Their  possession  may  be 
shown  by  any  other  legitimate  evidence.  The  liability  of  the 
common  carrier  is  fixed  by  accepting  the  property  to  be  trans- 
ported. If,  however,  goods  are  placed  on  his  cart,  boat,  or  car, 
without  his  knowledge  or  acceptance,  or  that  of  his  agent,  he 
is  not  liable:  Angell  on  Carriers,  sec.  140.  If  the  owner  or 
person  having  the  custody  of  the  goods  to  be  shipped  never 
parts  with  their  possession,  or  does  not  place  them  under  the 
control  of  the  carrier,  there  is  no  bailment,  and  consequently 
no  liability  incurred:  Id.  But  in  this  case  the  company,  by 
their  acts,  accepted  the  trust.  The  cotton  was  not  placed  in 
the  car  without  their  knowledge,  but  it  was  with  their  express 
assent.  Had  the  employees  of  Williamson,  Haynes,  <k  Co. 
placed  the  cotton  on  the  platform  of  the  depot,  with  the  assent 
of  the  company,  to  be  transported,  no  one  would  doubt  their 
liability,  and  yet  in  principle  no  difference  is  perceived. 

According  to  the  current  of  modem  decisions,  it  is  compe- 
tent for  a  common  carrier,  by  rail,  to  limit  his  common-law 
liability  by  express  contract  It  was  held  in  the  case  of 
Hliiwis  Central  R.  R.  Co,  v.  Morrison j  19  111.  136,  after  a  care- 
ful review  of  the  adjudged  cases,  that  railroad  companies 
could  restrict  their  liability  by  special  agreement,  they  still 
being  held  responsible  for  gross  negligence  or  willful  mis- 
feasance. But  in  that  case  the  rule  was  restricted  to  a  special 
contract,  nor  are  we  aware  that  any  well-considered  case  has 
carried  it  further.  And  we  have  no  disposition  to  do  so  unless 
compelled  by  authority.  But  this  rule  of  law  can  have  no 
application  to  this  case,  because  there  is  no  pretense  that  there 
was  any  special  agreement  restricting  the  liability  of  this 
company.  Their  liability  cannot  be  limited  by  showing  that 
it  was  the  usage  of  the  road  to  embrace  in  all  bills  of  lading 
for  the  shipment  of  ootton  that  the  company  should  not  be 
liable  for  losses  by  fire.  There  was  an  offer  to  prove  that 
such  had  been  the  usage  of  the  company,  and  that  it  was 
known  to  shippers.  If  this  had  appeared  it  would  not  have 
availed,  as  nothing  but  a  special  agreement  coold  have  that 
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effect:  We$tem  Trans.  Co.  y.  NewhaU^  24  IlL  466  [76  Am.  Dea 
760].  Even  to  pennit  it  to  the  extent  announced  in  the  case 
referred  to  is  a  relaxation  of  the  ancient  common  law,  which 
prevented  any  reetriction  of  the  carrier's  liability  even  by 
contract. 

But  to  merely  show  a  loose  usage  for  an  indefinite  period^ 
limited  to  a  few  persons  in  one  particular  locality  to  dbange 
the  carrier's  duty,  is  not  sanctioned  by  either  the  British  or 
American  decisions. 

The  question  of  diligence  is  one  of  fSeust  for  determination  by 
the  jury.  And  in  this  case  it  was  fairly  presented  for  their 
consideration,  and  we  think  the  evidence  warranted  the  con- 
clusion at  which  they  arrived.  Upon  a  careful  examination 
of  this  record,  we  are  unable  to  perceive  any  error  for  which 
the  judgment  should  be  reversed,  and  it  must  be  afiSrmed. 


When  Lzabilitt  ov  Coiofoii  Oabbdeb  CQiaiBfOQB»  iob  CkwM  oa  Bao- 
OAOE  RiOEivsD  by  him  for  transportatioii:  See  Hichox  v.  I^aMgaiudt  R,  JL 
Co.,  83  Am.  I>do.  143^  note  146,  where  other  oMes  are  ooUected.  Upon  a 
deliyery  and  aooeptanoe  of  gooda  for  tnuiaporttttioQ  by  a  oomnum  oarrier, 
his  oommon-law  liability  immediately  attachea»  and  if  th^  are  loet  by  fire 
while  awaiting  shipment^  the  carrier  is  liable  to  the  same  extent  as  if  the 
goods  were  in  transit^  onlen  his  liability  has  been  modified,  limited,  mt  re- 
stricted with  the  consent  of  the  shipper  or  owner  of  them:  BaUrwd  Co.  ▼. 
Barrett,  36  Ohio  St.  452;  citing  the  principal  case. 

CoioiON  Oabbue  mat  Ldot  his  ComfON-LAw  LiABniiTr  sr  Spboiai. 
OoNTBAor:  See  Judmmy.  Wutem  B.  JL  Ccrp.^  83  Am.  Bee.  646,  note  651, 
where  other  oases  are  ooUected;  Pemui^hnma  B.  M.  Co.v.  Sekwartmnbergerp 
S4Id.49a 

Ths  PBoraiPAL  OMB  IB  PurmiyuiHigD  In  Tokdo  0te.B^fOo,r.  OiMn^  81 
IU.518. 


SoHNBLL  V.  City  of  Ohioago. 

[88  ILUHOIS,  8811 
ftUHBiXm  OCfUWSB  mSBM  ALWAYS  OpKN  90B  PUSPOSB  OF  OBAMTDrO  LrTEBS 

aw  AsnaxmRAnom,  under  the  Illinois  act  in  force  in  Angost^  1849,  and 
no  extraoffdinafy  circnmstances  needed  to  be  phown  to  authorize  a  special 
term  to  be  held  for  that  porpose. 

Lf  COLLATKRAL  PEOCBXDnfO  InVOLTINO    TiTU  TO   LaVD  SoLD  BT  AdION- 

I8TBATOB9  it  wiU  be  presumed  that  the  probate  ooort  which  appointed  the 
administrator  had  before  it  proof  of  the  facts  necessary  to  anthoriM  it 
to  make  sach  appointment,  and  to  gi^e  it  power  to  act  in  the  case,  al- 
though on  a  direct  appeal  or  writ  of  error  from  the  probate  proceeding  it 
woold  be  held  irregnlar  and  set  aside. 
Whkrb  Petition  or  ADKnusTKAToa  iob  Obdib  to  Sbll  Lands  Dmcbtbis 
Thxm  CORBierLT  as  certain  lots  in  section  33,  but  the  abstract  mooomr 
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paajing  the  petitioai  and  the  in^tntocy  from  iHdch  the  abetimet  is  re- 
quired to  be  taken  describe  them  as  being  in  section  23^  and  the  order  of 
sale  directs  the  lands  in  the  petition  to  be  sold,  namely,  lots,  etc,  in  sec- 
tion  23;  the  notioe  of  sale  and  the  deed  made  to  the  porohaser  describing 
the  lands  oonrectly,  it  will  be  held  in  a  ooUatscml  proceeding  inrdving 
the  title  that  the  misdescription  of  the  sectioa  was  a  mere  dnioal  eiror, 
not  affMting  the  validity  of  the  sale. 
Wemmm  ArazmnuTcnt  Oim  Nones  that  Hs  will  Aptlt  at  Curraiir 
Tdm  ov  Coubt  fob  Obdbb  to  sell  lands  of  the  estate  for  the  payment 
of  debts,  he  must  ffle  his  petition  at  the  term  designated  in  the  notice, 
and  if  he  does  not  file  his  petition  nntil  a  term  sabseqnent  to  that  named 
lnhisnotice,a]l  the  proceedings  under  it  will  be  void.  The  presomption 
i%  on  sndi  notice,  and  a  fiuhire  to  file  the  petition  at  the  term  specified, 
that  the  application  is  abandoned.  To  charge  the  heirs  or  parties  in 
interest,  it  is  necessary  that  the  notioe  shoold  be  renewed  in  all  cases 
where  the  petition  is  not  filed  in  porsnance  of  the  notice. 

IfDKtt  HXIBB  ASM  KOT  B9T0FPBD  VBOM  ASSZBTINO  TiTLB  TO  LANDS  of  their 

ancestor,  sold  by  an  administrator  nnder  a  void  order,  by  the  mere  fad 
that  thttr  guardian  received  a  portion  of  the  proceeds  of  the  sa^  and  ap- 
plied it  to  their  nse,  where  it  is  i^^parent  from  their  nonage,  ignorance^ 
and  position  that  they  knew  nothing  of  the  proceedings  of  the  adminis- 
trator on  the  estate,  and  their  guardian  never  made  any  settlement  with 
them  of  hii  trusty  by  which  thij  ooold  know  the  true  state  of  the  facta. 
Wain  AoDT  ov  PuBOHAjnai  at  AmnngnuTOB's  Salb  Bmtibs  nrro 
Abbabobmbst  with  ADimnaTBATOB  that  the  latter  shaU  sell  two  lots 
of  lead  ti^gether,  if  the  lots  are  sold  lor  an  inadequate  jgnot,  the  sale 
wiU  be  dedared  invalid;  but  where  the  lots  so  sold  htbkg  an  adequate 
prioe  and  no  one  is  injured  by  the  arraogamoBt^  the  iii«|^ilaiity  wfll  be 
disregarded* 

Appeal  from  the  gaperior  oonit  of  Chieaga  The  opinum 
■tetes  the  case. 

A.  W.  Arrington  and  J.  S.  Page^  for  the  appeUants. 

Scammcnj  MeCagg^  and  FuUery  for  the  appellee. 

By  Court,  Bbbbsb^  J.  This  was  a  bill  in  chancery  brought 
fai  the  gaperior  court  of  Chicago  by  the  city  of  Chicago  against 
the  appellants,  to  restrain  and  perpetually  enjoin  them  from 
prosecuting  an  action  of  ejectment  they  had  commenced  in 
that  court  to  recover  the  possession  of  certain  premises  held 
by  the  city  and  claimed  to  belong  to  the  city. 

The  facts  of  the  case  are  in  substance  as  follows:  One 
Jacob  Milliman  in  his  lifetime  having  a  pre-emption  right  to 
out-lots  45,  46,  48,  and  49,  in  the  canal  trustee*s  subdivision 
of  section  thirty-three  (33),  in  town  40  north,  in  range  14  east, 
purchased  the  same  in  September,  1848,  for  the  sum  of  $725, 
paying  one  fourth  of  the  purchase-money  at  the  time  of  the 
sale,  and  executing  his  three  notes  to  the  trustees,  each  for  the 
sum  of  $181.25,  for  the  balance,  payable  in  one,  two,  and  three 
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years.  Milliman  died  in  possession  of  the  premises  on  the 
eighth  day  of  Angust,  1849,  intestate,  leaving  five  children,  all 
infants.  On  the  14th  of  August,  1849,  six  days  after  his 
death,  Cyrus  Bentley,  as  public  administrator  of  Cook  County, 
applied  for  and  obtained  letters  of  administration  on  the 
estate. 

On  the  8th  of  June,  1850,  the  administrator  published  a 
notice  in  a  newspaper  of  the  city,  that  he  would  apply  at  the 
regular  term  of  the  county  court  to  be  held  on  the  first  Mon- 
day in  August,  1850,  for  an  order  for  the  sale  of  all  the  inter- 
est of  the  intestate  in  these  out-lots  "  in  subdivision  section  33, 
40  north,  range  14/'  for  the  purpose  of  paying  the  debts  of  the 
deceased,  '^  upon  a  petition  and  abstract  to  be  then  and  there 
presented  for  such  purpose,  under  the  125th  section  of  the  act 
in  relation  to  wills,  etc." 

The  abstract  presented  showed  outstanding  debts  against 
the  estate  amounting  to  $220.12. 

In  the  inventory  of  the  real  estate  the  description  of  the  land 
is  as  follows:  ''  Out-lots  45,  46,  48,  49,  in  section  23,  township 
40,  range  14  east  Title  consists  in  certificate  issued  by  canal 
trustees  to  Milliman,  that  he  had  purchased  the  same  at  $725, 
and  paid  one  fourth,  and  given  them  notes  for  balance,  pay- 
able in  one,  two,  and  three  years." 

The  petition  is  in  the  usual  form;  it  states,  however,  that 
the  debts  against  the  estate  amount  to  $256.68|.  The  decree 
of  the  court  ordering  a  sale  of  the  whole  of  this  property  is 
in  proper  form  and  conforms  to  the  petition,  except  that  in  the 
decree  the  out-lots  are  described  as  in  section  twenty-three 
(23)  instead  of  thirty-three  (33),  their  true  location.  The 
last  clause  of  the  decree  is  as  follows:  "And  it  is  further 
ordered  that  the  above  proceedings  which  were  had  and 
ordered  by  the  court  at  the  last  September  term,  but  which 
were  omitted  to  be  then  entered,  be  now  entered  nwM  pro  tunc 
as  and  for  said  September  term,  to  wit,  of  the  date  of  October 
5th,  one  of  the  days  of  said  term,  and  to  have  the  same  force 
and  effect  as  if  then  entered." 

Notice  of  the  sale  was  duly  published,  wherein  it  is  stated 
that  the  interest  of  the  deceased  in  these  out-lots  will  be  sold, 
"  said  interest  consisting  of  a  canal  certificate,  on  which  there 
remain  to  be  paid,  on  the  sixth  day  of  September,  1851. 
$181.25." 

Lots  48  and  49  were  sold  together,  and  bid  off  by  the  city 
of  Chicago,  at  two  thousand  five  hundred  dollars,  all  which 


Digitized  by 


Google 


April,  1865.]      Schnsll  v.  Ci;rT  of  Chicaoo.  307 

has  been  paid.  It  appears  that  lot  45  contained  about  three 
acres  of  ground,  lot  46  about  one  acre,  lot  48  two  and  thirty- 
seven  one-hundredths  acres,  and  lot  49  ten  acres. 

There  is  evidence  going  to  show  that  the  administrator  was 
waited  on  by  an  agent  of  the  city,  who  prevailed  on  him  to 
offer  these  lots  together,  and  not  separately,  giving  an  assur- 
ance  that  the  city  would  make  a  liberal  bid  for  them  if  so 
offered.  It  is  also  shown  that  the  lots  sold  for  their  full  value 
at  that  time.  The  guardian  of  Milliman's  heirs,  on  the  30th 
of  May,  1859,  received  a  deed  from  the  canal  trustees,  of  these 
fimr  lots,  executed  to  the  heirs,  and  it  appears  the  administra- 
tor paid  the  balance  due  upon  the  lots  out  of  the  proceeds  oi 
this  sale  to  the  dty,  and  the  notes  Milliman  had  given  for  the 
deferred  payments  were  handed  to  the  guardian  by  the  ad- 
ministrator. 

It  is  in  proof  the  heirs  were  so  young  at  the  time  of  the  sale 
to  the  city,  and  for  some  years  thereafter,  as  not  to  be  pre- 
sumed to  have  any  knowledge  of  matters  of  this  kind, — iha,i 
they  were  separated,  living  in  different  families,  and  their 
education  neglected. 

The  city  bought  the  lots  for  cemetery  purposes,  and  fenced 
them  in  1852.  Catharine,  the  oldest,  knew  of  the  sale  in  1854, 
and  Caroline  in  1860,  and  Henry  about  the  same  time.  There 
is  no  evidence  that  David,  the  youngest,  had  any  knowledge 
of  the  proceedings,  or  of  matters  growing  out  of  them.  The 
proceeds  of  the  sale  paid  by  the  city  were  appropriated  to 
taking  up  the  notes  due  for  the  lots,  and  the  remainder  was 
paid  over  to  the  guardian  of  the  children,  who  appropriated 
it  to  their  use.  The  city  executed  a  deed  without  any  consid- 
eration, in  January,  1853,  for  two  burial  lots,  part  of  these 
premises,  to  tl^e  heirs,  being  the  lots  on  which  their  father  and 
mother  were  buried. 

The  city  has  divided  this  land  into  a  large  number  of  burial 
lots  and  sold  them  to  different  parties. 

The  bill  prays  that  the  appellants  '' release,  convey,  and 
oonfirm"  to  appellees,  out-lots  48  and  49,  and  for  general  relief^ 
and  for  an  injunction  to  stay  proceedings  in  the  ejectment 
suit    All  which  the  court  decreed. 

The  case  is  brought  here  by  writ  of  error,  and  is  assigned  for 
error, — 

1.  That  the  findings  of  the  court  are  not  warranted  by  the 
evidence; 

2.  That  the  biU  should  have  been  dismissed; 
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8.  Tke  decree  should  have  been  in  favor  of  the  defendants 
below,  Ok-  of  one  or  more  of  them. 

On  this  assignment  of  errors  many  points  are  made,  the 
most  important  of  which  we  will  notice. 

It  is  urged  by  appellants  that  all  the  proceedings  in  refer- 
ence to  the  administration  on  this  estate  and  the  sale  of  the 
premises  were  void,  because: — 

1.  Bentley  was  never  the  legal  administrator,  he  having  been 
appointed  at  a  special  term  of  the  county  court;  that  the 
statute  requires  the  terms  to  be  held  at  the  regular  time  fixed 
by  law  and  at  ''such  other  times  as  extraordinary  circum- 
stances iiiay  require,"  and  the  record  does  not  show  that  any 
emergency  had  occurred  authorizing  it  to  call  a  special  term. 

2.  That  Bentley  was  neither  a  relative  nor  creditor,  and 
the  court  had  no  power  to  appoint  him  until  sixty  days  after 
the  death  of  the  intestate. 

3.  That  the  intestate  was  an  inhabitant  of  this  state,  and 
the  application  for  the  appointment  of  the  public  administrator 
was  not  made  by  the  party  interested  therein,  but  by  the  public 
administrator  himself;  and  it  nowhere  appears  there  was  no 
relative  or  creditors  within  the  state,  to  whom  administration 
might  have  been  committed,  but  the  contrary  does  appear; 
and  therefore  the  whole  proceedings  were  void  for  want  of 
jurisdiction. 

In  support  of  this  position  the  case  of  Unknown  Hein  oj 
Langworthy  v.  Baker^  28  HI.  484,  is  referred  to.  That  was  a 
proceeding  by  writ  of  error  to  the  county  court,  and  this 
court  held  that  the  facts  not  aflSrmatively  appearing  which 
gave  the  court  power  to  act,  the  appointment  of  the  adminis- 
trator was  a  void  act,  and  consequently  the  order  of  sale  and 
the  sale  made  by  him  of  the  land  were  also  void. 

It  has  been  suggested  that  the  court  went  too  ffur  in  that  case, 
— farther  than  the  facts  of  the  case  warranted.  That  as  the 
county  court  had  complete  jurisdiction  of  the  subject-matter,  it 
should  have  been  intended  those  facts  existed  which  properly 
called  into  action  the  power  of  the  court. 

If  that  decision  is  to  be  so  modified,  then  these  objections, 
being  made  in  a  cdlateral  proceeding,  cannot  avail,  for  the 
court  in  such  a  proceeding  are  bound  to  presume  the  county 
court  had  before  it  the  facts  justifying  the  appointment  of  the 
public  administrator  as  the  administrator  on  this  estate.  It, 
perhaps,  was  going  too  far  in  the  case  cited  firom  23  Illinois  to 
say  the  entire  proceedings  were  void,  for  it  was  sufficient  to  say 
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in  the  case,  it  being  a  direct  proceeding  to  reyerse  the  action 
of  the  county  conrt,  that  the  action  of  that  court  was  not  in 
conformity  with  the  statute.  This  would  have  been  sufBcient 
to  justify  the  court  in  the  conclusion  to  which  it  arrived,  on 
the  merits  of  the  whole  case.  Here,  in  this  proceeding,  the 
courts  must  intend  an  occasion  had  arisen  or  extraordinary 
circumstances  required  the  appointment  of  this  administrator. 
But  we  believe  it  has  always  been  understood  that  the  probate 
court,  under  the  act  in  force  when  these  letters  were  granted, 
was  always  open  for  such  purpose,  and  no  extraordinary  cir- 
cumstances need  be  shown.  Oreat  injury  might  result  if  it 
were  not  so.  Such,  we  understand,  was  always  the  practice 
under  that  law.  The  statute  referred  to  under  ihe  second  head 
of  objection,  that  the  court  had  no  power  to  appoint  an 
administrator  until  sixty  days  after  the  death  of  the  intestate, 
is  the  fifty-fifth  section.  That  section  provides  that  the  widow 
shall  have  preference  in  the  administration,  but  if  no  widow  or 
other  relative  of  the  intestate  shall  apply  within  sixty  days 
firom  the  death  of  such  intestate,  the  court  of  probate  may 
grant  administration  to  any  creditor  who  shall  apply  for  the 
same;  and  in  case  no  such  application  be  made  by  any  creditor 
or  creditors  within  fifteen  days  next  ensuing  the  lapse  of  the 
said  term  of  sixty  days,  administration  may  be  granted  to  any 
person  the  judge  of  probate  may  think  will  best  manage  the 
estate;  but  in  cases  where  the  intestate  was  a  non-resident, 
or  without  a  widow,  next  of  kin,  or  creditor  in  this  state,  but 
having  property  within  the  state,  administration  shall  be 
granted  to  the  public  administrator,  and  to  no  other  person: 
Bcates's  Comp.,  sea  55,  p.  1190. 

Here  the  intestate  was  a  resident,  and  the  statute  seems  to 
require  a  delay  of  sixty  days  after  the  refusal  of  the  widow  (NT 
next  of  kin  to  administer  before  a  creditor  can  apply  for  let- 
ters, and  if  no  credits  applies  within  fifteen  days  after  the 
sixty  days,  making  seventy-five  days  from  the  death,  then  the 
judge  of  probate  can  appoint  any  person  (and  this  term  would 
include  the  public  administrator)  he  might  think  best  quali- 
fied to  manage  the  estate. 

Now,  if  it  was  error  to  make  this  appointment  before  sev- 
enty-five days  had  elapsed,  can  it  be  taken  advantage  of  in 
this  collateral  proceeding? 

Does  the  record  show  fSeusts  necessary  to  give  the  probate 
court  power  to  act  in  the  case?  The  application  by  Bentley 
for  letters  of  administration  was  made  on  the  14th  of  August. 
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1849,  and  the  record  of  the  appointment  recites  the  fact  that 
the  intestate  died  six  days  prior  thereto,  to  wit,  on  the  eighth 
day  of  August,  1849,  and  fails  to  show  there  was  no  widow, 
next  of  kin,  or  creditor  entitled  to  the  administration,  or  that 
they  had  refused  to  administer.  The  question  arises,  Must 
not  this  court,  in  this  proceeding,  presume  the  probate  court 
was  satisfied  on  those  facts?  May  not  the  probate  judge  have 
received  proof  thereof  before  he  acted?  As  there  is  no  law  re- 
quiring him  to  preserve  suck  proof  in  the  record,  must  we  not 
presume  such  proof  was  received  and  on  which  the  judge 
acted  ?  He  had  cognizance  of  the  subject;  his  jurisdiction  over 
it  was  complete,  and  if  he  erred  in  carrying  it  out,  such  error 
cannot  be  urged  in  this  collateral  proceeding  to  upset  them 
all.  There  is  not,  probably,  in  the  records  of  all  these  pro- 
bate justices,  a  case  to  be  found  wherein  the  record  will  show 
such  proof  was  received  before  letters  were  granted  to  a  person 
not  entitled  to  them,  except  in  certain  contingencies.  Those 
records  will  not  show  the  happening  of  those  contingencies, 
and  the  result  would  be,  if  tbis  objection  is  sustained,  that 
nearly  all  the  sales  by  administrators  so  appointed  through- 
out the  state  would  be  rendered  void,  to  the  great  loss  and  in- 
jury of  thousands  who  have  paid  in  good  faith  full  value  for 
the  property  so  sold  and  purchased.  On  an  appeal  or  writ  of 
error  from  such  proceedings,  this  court  would  undoubtedly 
hold  them  irregular  and  set  them  aside. 

It  is  contended  farther,  that  the  sale  is  void  for  the  reason 
that  the  lots  described  in  the  abstract  &om  the  county  court, 
and  attached  to  the  petition,  are  described  as  "out-lots  45,  46, 
48,  49,  in  section  23,"  instead  of  section  33,  which  is  the  land 
in  controversy;  that  the  inventory  of  the  real  estate  of  the 
intestate,  from  which  tbis  abstract  is,  by  law,  to  be  takto,  also 
describes  it  as  section  23,  and  so  does  the  order  of  sale  itself; 
hence,  it  follows  there  was  no  order  of  sale  for  the  land  in 
controversy. 

The  petition  describes  the  land  correctly  as  in  section  33, 
and  the  order  of  sale  directs  that  the  land  in  the  petition  be 
sold,  namely,  lots  45, 46, 48,  and  49,  in  section  23.  The  notice 
of  the  sale  contained  a  true  description  of  the  location  of  the 
lots,  and  so  does  the  deed  &om  the  administrator  to  the  ap- 
pellee. 

If  the  intestate  was  shown  to  have  possessed  lands  in  sec- 
tion 23,  or  if  it  had  been  shown  that  section  23  had  been  sub- 
divided into  out-lots,  numbered  as  these  are  numbered,  there 
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might  be  some  ground  for  the  objection.  But  nothing  of  the 
kind  is  shown,  and  this  misdescription  of  the  section  in  the 
inventory  and  order  of  sale  must  be  held  to  be  a  mere  clerical 
error,  not  affecting  the  validity  of  the  sale,  since  it  is  clear  the 
proper  lots  prayed  to  be  sold  were  sold,  and  were  the  lots  in- 
tended to  be  sold.  The  description  is  as  particular  in  the 
petition  as  in  the  inventory  and  order  of  sale,  and  the  lands 
described  in  the  petition  were  the  lands  ordered  to  be  sold. 

It  is  further  objected  that  the  notice  of  the  intended  appli- 
cation for  leave  to  sell  these  lots  was  published  June  8,  1850, 
and  that  the  petition  would  be  presented  for  an  order  to  sell 
"  at  the  regular  term  of  the  county  court  to  be  held  on  the 
first  Monday  of  August,  1850." 

The  records  show  no  presentation  of  any  petition  at  this 
term,  nor  any  proceeding  in  relation  thereto,  until  the  sixth 
day  of  October,  1850,  being  the  last  day  of  the  September 
term.  On  this  6th  of  October,  being  of  the  September  term, 
the  petition  was  presented  and  filed,  and  the  order  of  sale 
granted.  This  order  was  not  entered  in  fact  until  the  26th 
of  November,  the  day  before  the  sale,  when  it  purports  to  be 
entered  nunc  pro  twne  as  of  October  6th. 

In  answer  to  this  objection^  it  is  said  by  appellee  that  the 
administrator  did  appear  at  the  August  term  in  accordance 
with  his  notice,  and  make  the  application  for  leave  to  sell  the 
lots,  and  the  matter  was  laid  over  to  the  next  term;  that  the 
administrator  so  swears;  and  that  his  testimony  is  not  contro- 
verted. 

This  question  is  to  be  determined,  not  by  oral  testimony,  but 
by  the  record.  But  as  to  the  oral  proof  by  the  administrator, 
he  does  not  swear  that  he  presented  his  petition  or  filed  it  at 
or  before  the  August  term  and  for  that  term.  He  merely  says 
he  appeared  with  his  petition,  and  the  matter  was  laid  over 
until  the  next  term,  no  one  appearing  to  respond  to  the  peti- 
tion. Having  the  petition  in  his  pocket,  and  not  presenting 
it  and  having  it  filed  at  that  term,  was  not  a  compliance  with 
the  statute.  Who  laid  the  matter  over  is  not  stated.  Not 
the  court,  certainly,  for  no  petition  being  before  it,  the  court 
had  nothing  to  act  upon.  The  fact  that  no  parties  appeared 
to  respond  to  it  was  unimportant,  as  in  such  cases  there  is  very 
carely  any  appearance  of  the  opposite  party.  But  the  ad- 
ministrator himself  proves  that  the  petition  was  not  filed  at 
the  August  term,  tor  he  says,  at  the  next  term  he  thinks  it 
was,  he  again  appealed  wiUi  his  petition,  and  the  same  was 
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filed,  and  an  order  of  the  court  was  entered  granting  the  ap- 
plication. Of  course,  if  the  petition  was  filed  at  the  next 
term,  which  was  the  September  term,  it  could  not  have  been 
filed  at  the  August  term  unless  withdrawn  by  leave  of  the 
court,  and  of  this  there  is  no  evidence.  The  record  sustaint 
this  testimony  of  the  administrator,  and  showing,  as  it  does, 
that  the  petition  was  not  filed  until  the  September  term,  it 
never  came  under  the  notice  of  the  court  until  that  term. 

The  question  then  is,  Was  such  presentation  of  the  petition 
at  the  September  term,  when  notice  had  been  given  it  would 
be  presented  at  the  August  term,  a  compliance  with  the  stat- 
ute? and  if  not  such  compliance,  does  it  not  render  the  pro- 
ceedings void? 

This  question  has  already  been  determined  by  this  court. 
The  case  of  Tumey  v.  Tumey^  24  111.  625,  is  in  point. 

In  that  case  notice  was  given  by  the  administratrix  that 
she  would  apply  by  petition  to  the  circuit  court  of  Jo  Daviess 
County,  at  the  July  term,  1847,  for  an  order  to  sell  the  real 
estate  of  the  intestate.  This  petition  was  not  filed  until  the 
foIlo?dng  September  term,  and  this  court  held  that  the  fSailure 
to  file  the  petition  at  the  term  specified  in  the  notice  and  peti- 
tion, and  to  have  the  cause  docketed  at  the  July  term,  abated 
the  proceeding,  and  before  any  other  steps  could  be  taken  the 
heirs  and  parties  in  interest  should  have  been  again  brought 
into  court  by  another  notice,  as  if  none  had  been  previously 
given. 

We  see  no  reason  to  depart  firom  this  ruling  in  this  case. 
Had  the  administrator  at  the  August  term  filed  the  petition 
and  docketed  the  cause  at  that  term,  we  have  no  doubt  it 
would  have  been  competent  for  the  court  to  have  continued 
the  cause  to  a  subsequent  term,  and  then  granted  an  order  to 
sell.  The  presumption  is,  on  such  notice,  and  a  failure  to 
file  the  petition  at  the  term  specified,  that  the  application  is 
abandoned.  To  charge  the  heirs  or  parties  in  interest,  it  is 
necessary  the  notice  should  be  renewed  in  all  cases  where  the 
petition  is  not  filed  in  pursuance  of  the  notice:  See  also  Mor- 
ford  V.  Morrisj  decided  at  this  term  [not  reported];  Pardcn  v. 
Dwire,  23  111.  572. 

It  is  insisted,  however,  by  appellees,  that  the  appellants  are 
estopped  in  equity  trom  recovering  the  possession  of  this  prop- 
erty, inasmuch  as  they  have  had  the  money  which  the  admin- 
istrator received  firom  the  dty,  and  the  same  has  been  applied 
to  their  benefit  by  their  guardian,  and  cite  the  case  of  Petyn  v. 
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Seisey,  19  HI.  295  [68  Am.  Dec.  597],  as  controlling  this  case. 
In  fact,  appellees  say  the  case  of  Penn  y.  Reiseyj  wpra^  ^  nine 
on  all  fours"  with  this  case. 

Some  of  the  facts  in  that  case  were  similar  to  fetcts  in  this 
case,  bnt  the  leading  fact  there  is  wanting  in  this  case.  In 
that  case  it  was  proved  that  the  plaintiff  (and  Penn  was  a 
lawyer)  knew  all  the  facts  respecting  the  sale  of  the  lot  by 
the  guardian  of  Mrs.  Penn,  and  the  purchase  and  conveyance 
of  the  other  land  out  of  the  proceeds,  and  which  they  had  re- 
ceived and  enjoyed,  and  which,  at  the  time  of  the  trial,  were 
of  more  value  than  the  lot  in  controversy.  Those  plaintiffs 
knew  the  condition  of  the  property,  the  various  transfers  of 
it,  and  of  the  improvements  made  upon  it.  The  account  of 
the  guardian  on  his  settlement  was  closely  examined  and 
scrutinized  by  Penn,  who  made  no  complaint  of  its  £Edmes8| 
nor  did  he  taJce  any  exceptions  to  it,  and  the  land  conveyed 
by  the  guardian  to  the  heirs,  purchased  by  part  of  the  pro- 
ceeds of  the  sale  of  this  lot,  had  been  sold  by  Penn  and  wife 
for  a  large  sum  of  money.  This  lot  also  had  passed  through 
several  parties,  none  of  whom  had  any  notice  of  any  defect  of 
title,  and  the  only  defect  alleged  was  that  the  court  had  not 
formally  confirmed  the  sale  by  the  guardian.  In  this  case  the 
proof  is  abundant  that  these  ignorant  appellants,  then  in  their 
nonage,  did  not,  and  could  not  from  their  position,  know  any- 
thing of  the  proceedings  of  the  administrator  on  the  estate  of 
their  father,  nor  did  their  guardian  ever  have  any  settlement 
of  his  trust  with  them  by  which  they  could  know  the  true 
state  of  the  facts,  nor  with  the  court  appointing,  nor  was 
there  any  circumstance  caused  by  any  act  of  these  appel- 
lants, wldch,  in  our  judgment,  ought  to  operate  as  an  estoppel 
against  their  claim  to  recover  the  possession  of  these  lots.  Nor 
did  the  appellants  receive  the  money  for  which  the  lots  sold, 
as  a  large  part  thereof  was  appropriated  to  pay  for  the  title. 

There  is  evidence  tending  very  strongly  to  show  these  lots 
were  sold  together,  by  an  arrangement  made  with  the  admin- 
btrator,  by  Jones,  the  agent  of  the  city.  Had  the  lots  sold 
for  an  inadequate  price,  we  should  be  inclined  to  reverse  the 
judgment  on  that  ground,  but  as  they  brought  a  full  price 
and  no  one  was  injured  thereby,  we  make  no  point  on  that 

On  the  ground,  then,  that  the  petition  had  abated,  by  non« 
I^esentation  at  the  August  term,  the  order  thereon  and  aU 
subsequent  prooeedings  must  be  held  to  be  void  for  want  cf 
notice.    The  decreei  therefore,  is  reversed. 
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FiOUTBS  TO  GiTB  PBOPSS  NoTXCB  07  APPLIQATlOir  fOE   ObIOB  07  SaLB 

of  deoedent'i  real  estate,  effect  of:  See  CfibBcm  ▼.  Jioll,  S3  Am.  Dec.  181,  note 
183,  where  other  cftsee  are  odUeoted.  If  notiee  of  theapplicition  for  an  ogder 
hj  an  adminittrator  to  eell  lands  of  his  intestate  far  the  paTment  of  debts 
has  not  been  seired  or  girsm  in  the  mode  required  by  the  statats^  the  decree 
to  sell  the  lands  will  be  void,  and  may  be  qnestJoned  in  both  diMct  and  col- 
lateral  proceedings:  Hofwood  ▼.  (Mimif  60  SL  8t7»  eiting  the  principal  case. 

DxsGRipnoir  ov  Laud  in  Order  or  Sals  bt  Probatb  Ooubt,  wrbv 
Sufficient:  See  Monk  v.  Heme,  76  Am.  Dec  94,  note  97»  where  other  cases 
are  collected.  A  correct  deecription  in  the  schedule  attached  to  the  notioa 
of  intended  application  to  the  probate  coort  for  aathority  to  sell  lands  of  the 
intestate  may  be  resorted  to  if  necessary  to  supply  a  defect  in  the  petition 
sabseqnently  filed:  McNiU  v.  Turner,  16  WalL  364,  dting  the  principal  case. 

JuDOMENT  OF  Pbobate  Ck>imT  Gra2«tiko  ADMnnaT&ATiOK  cannot  be 
collaterally  attacked:  See  Drigg$  v.  AhboU,  65  Am.  Dec  214.  In  collateral 
proceedings  the  court  wUl  presume  that  the  probate  court  granting  letters  of 
administration  had  before  it  satis^M^tory  evidence  to  justify  its  action:  Hob- 
twn  ▼.  Ewan,  62  IlL  150;  Bostwkk  ▼.  Skimer,  80  Id.  154;  McNUt  v.  TWnsr, 
16  WalL  363,  all  citing  the  principal  case 

The  pbinchpal  oa&e  is  citsd  in  Dorlarqm  v.  Crtn,  71  SL  881,  to  the 
point  that  in  order  to  constitute  a  ratification,  the  act  reUed  upon  as  snoli 
must  have  been  done  with  full  knowledge  of  the  ri^ts  ol  the  paity*  and  ol 
the  consequences  o(  th«  aot 
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BwopwL  or  Pab  n  Imfbdhisnt  or  Bar  to  . 

noN  arising  by  a  man's  own  act,  or  where  he  is  forbidden  by  law  to 
speak  against  his  own  act  It  extends  to  and  binds  privies  hi  blood, 
privies  in  estate,  and  privies  in  law. 

Btert  Bstoppel  to  be  BiEDDf  o  onoBT  TO  BE  Bbciprogal,  and  should  bind 
both  parties,  and  therefore  a  stranger  can  neither  take  advantage  of  nor 
be  bound  by  an  estoppeL 

Bbtopfel  must  be  Certain  to  Evert  Iitteiit,  and  must  not  be  t4ken  by 
argument  or  inferenoc  Every  estoppel  ought  to  be  a  precise  affirmation 
of  that  which  creates  the  estoppel,  and  not  by  way  of  reeitaL 

Mere  Loose  Expressions  Inadvertentlt  Made  in  Ionoranob  ov  Pabtt's 
BiOBTS,  or  declarations  ambiguous  in  their  character,  cannot  cfeate  a  bar 
to  the  assertion  of  the  truth. 

Declarations  not  Acted  upon  can  never  Operate  as  Estoppel.  Mere 
declarations  to  strangers,  unless  communicated  to  and  acted  upon  by  the 
party,  will  not  operate  as  an  estoppeL  And  generally,  when  the  avenues 
of  information  are  equally  open  to  both  parties^  there  will  be  no  bar. 

Owner  of  Land  hating  his  Title  Dult  Recorded  has  Given  All  In* 
formation  of  his  claim  that  is  required  by  law. 

Plaintiff  in  Ejectment  Showing  Title  in  Htmhei.f  and  his  Grantor 
Dult  Recorded  is  not  Estopped  by  declarations  made  by  such  grantor 
to  the  effect  that  he  had  conveyed  the  lands  in  question  to  tho  grantors 
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of  the  <1fifftndant»  who  owned  the  adjoinliig  landa^  end  the*  he  no  longer 
hed  any  interest  in  each  lendsy  where  each  dedmtions  were  neither 
made  nor  oommnniceted  to  the  defendant  or  to  any  of  his  grantors  before 
their  pnrchaee  of  soeh  adjoining  lands^  and  were  not  an  indnoement  to 
soch  purchase. 
BfimrirjtL  nr  Pais  OAmroT  bi  Madb  Availablb  or  Codxt  or  Law  in  an 
action  of  ejectment. 

Ejeotmemt  to  recover  the  strip  of  land  deiscribed  in  the 
opinion.  The  land  on  each  side  of  this  strip  belonged  to  the 
defendant.  Samuel  Ellis,  the  common  soiurce  of  title,  in  June, 
1835,  conveyed  certain  lands  to  one  Hubbard,  and  in  the  fcd- 
lowing  August  he  conveyed  certain  other  lands  to  one  Jones. 
The  strip  in  controversy  lay  between  the  two  tracts  so  con- 
veyed. The  immediate  grantees  of  Ellis  fenced  in  the  entire 
land,  apparently  under  the  impression  that  their  conveyances 
included  the  strip  in  controversy,  but  the  deeds  themselves 
show  that  the  metes  and  bounds  did  not  include  this  strip. 
Ellis  never  conveyed  this  strip  until  1852,  when  he  gave  a 
quitclaim  deed  thereof  to  one  Haven,  under  whom  Mills 
claimed.  The  defendant  proved  that,  between  the  years  1836 
and  1849,  Ellis  had  declared  to  various  persons  that  he  had 
conveyed  all  these  lands  to  Hubbard  and  Jones,  that  he  had 
no  longer  any  interest  in  the  lands,  and  that  he  had  pointed 
out  the  boundary  line  between  Hubbard  and  Jones,  and  de- 
clared that  the  lands  of  the  two  met  on  this  line.  But  it  did 
not  appear  that  Ellis's  declarations  or  acts  were  known  to  any 
person  through  whom  the  defendant's  title  passed,  or  that  any 
such  person  was  misled  thereby  or  induced  thereby  to  believe 
that  he  was  acquiring  title  to  the  disputed  premises  at  the 
time  he  purchased.  The  jury  returned  a  verdict  for  the  de- 
fendant, upon  which  a  judgment  was  entered,  and  the  plaintiff 
appealed.    The  other  facts  appear  from  the  opinion. 

J.  8.  Page,  for  the  appellant. 
James  L,  Starkj  Jr.,  for  the  appellee. 

By  Court,  Walkeb,  C.  J.  This  was  an  action  of  cgectment 
for  the  recovery  of  a  strip  of  land  in  the  northeast  quarter  of 
section  34,  township  89  north,  range  4  east.  Both  parties 
claim  from  Samuel  Ellis  as  a  common  source  of  title.  Plain- 
tiff produced  a  regular  connected  chain  of  title  to  the  premises 
in  controversy.  And  a  recovery  was  opposed,  upon  the  ground 
that  Ellis,  and  those  claiming  under  him,  were  estopped  by 
matter  in  pais  from  asserting  title.  The  doctrine  of  estoppels 
in  paU,  at  this  day,  seems  to  be  that  they  are  equitable,  and 
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Qot  legal)  when  they  rehite  to  real  property.  An  estoppel  is 
defined  to  he  an  impediment  or  bar  to  the  assertion  of  a  right 
of  action  arising  by  a  man's  own  act,  or  where  he  is  forbidden 
by  law  to  speak  against  his  own  act.  It  extends  to  and  binds 
privies  in  blood,  privies  in  estate,  and  privies  in  law:  Co.  Lit 
852  a.  Lord  Coke  says  that  every  estoppel,  to  be  binding, 
ought  to  be  reciprocal,  and  should  bind  both  parties,  and  for 
that  reason  a  stranger  shall  neither  take  advanage  of  nor  be 
bound  by  an  estoppeL  That  because  it  concludes  a  man  from 
alleging  the  truth,  it  must  be  certain  to  every  intent,  and  must 
not  be  taken  by  argument  or  inference;  that  every  estoppel 
ought  to  be  a  precise  affirmation  of  that  which  creates  the 
estoppel,  and  not  by  way  of  recital:  Id. 

It  then  follows  from  this  rule  that  mere  loose  expressions 
inadvertently  made,  in  ignorance  of  the  party's  rights,  or 
declarations  ambiguous  in  their  character,  cannot  create  a  bar 
to  the  assertion  of  the  truth.  And  it  is  a  well-recognized  rule 
that  declarations  which  were  not  acted  upon  can  never  operate 
as  an  estoppel.  They  are  said  to  be  odious  to  the  law,  and  it 
is  for  the  reason  that  they  prevent  the  assertion  of  the  truth. 
They  are  only  sanctioned  to  prevent  the  perpetratioii  of  fraud 
and  to  effectuate  justice.  When  a  party  stands  by  and  sees 
another  acting  to  his  injury,  and  the  owner  declares  that  he  has 
no  claim,  equity  will  not  permit  him  afterwards  to  assert  his 
title  to  the  injury  of  the  person  he  has  thus  misled.  And  cases 
may  be  found  where  mere  silence,  by  the  true  owner  being  pres- 
ent and  failing- to  assert  his  right,  when  he  sees  a  person  pur- 
chasing the  property,  has  been  held  to  create  an  estoppel.  But 
to  operate  as  a  bar  to  the  assertion  of  his  right,  the  acts  of  the 
owner  must  contribute  to  the  injury  of  the  person  rolying  upon 
the  bar  before  he  can  be  estopped. 

Mere  declarations  to  strangers,  unless  communicated  to,  and 
acted  upon  by  the  party,  will  not  operate  as  an  estoppel.  And 
generally,  when  the  avenues  of  information  aro  equally  open  to 
both  parties,  thero  will  be  no  bar.  Nor  is  the  party  holding 
the  title  bound  to  seek  the  other  and  inform  him  of  his  rights, 
when  he  is  in  no  default.  The  owner  of  land,  having  his  title 
duly  recorded,  has  given  aU  the  information  to  the  purohaser 
which  the  law  requires.  So  a  person  in  the  actual  occupancy 
of  hj#  land  gives  theroby  all  the  information  of  his  claim  which 
is  required,  unless  specially  interrogated.  In  case,  however, 
he  was  not  in  possession,  or  his  title  was  not  recorded*  it  would 
bedifferont 
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In  the  case  at  bar,  plaintiff's  title  was  on  record,  and  it  was 
tlie  duty  of  persons  desiring  to  purchase  to  examine  the  title 
of  record,  and  the  presumption  is  that  such  was  the  case.  If 
BO,  they  were  fully  informed  that  Samuel  Ellis,  or  any  person 
through  whom  defendant  derives  title,  never  attempted  to  con- 
vey this  strip  of  land.  Nor  does  it  appear  that  any  person 
through  whom  defendant's  title  passed  was  ever  misled  or 
induced  to  believe  that  they  were  acquiring  title  to  these 
premises  at  the  time  they  purchased.  They  all  purchased  by 
metes  and  bounds,  and  acquired  aU  the  land  they  purchased. 
And  by  what  pretense  it  can  be  insisted  that  those  claiming 
adversely  to  plaintiff  have  ever  been  wronged  by  any  declara- 
tions made  by  Samuel  Ellis  is  beyond  our  comprehension. 
When  they  have  no  conveyance  for  the  land,  have  never  con- 
tracted for  its  purchase,  and  never  paid  anything  for  it,  we  are 
unable  to  perceive  how  any  fraud  has  been  committed  by  Ellis 
in  his  lifetime.  It  is  true  that  this  strip  adjoins  the  land  pur- 
chased by  defendant  in  error,  but  that  does  not  give  him  title, 
even  if  Samuel  Ellis  did  say  to  some  person  that  he  had  no 
claim  to  the  land.  Titles  to  land  are  not  so  fleeting  as  to  be 
acquired  or  lost  with  such  facility.  There  is  more  stability  in 
our  tenures  than  warrants  a  divestiture  by  such  slight  and 
trifling  acts  by  the  owner.  That  requires  more  solemn  and 
deliberate  action. 

Had  the  acts  which  were  proved  constituted  an  estoppel,  it 
would  have  been  simply  an  equitable  right  incapable  of  asser- 
tion in  a  court  of  law:  Wales  v.  Bogue^  31  111.  464.  There 
cun  be  no  pretense  that  mere  oral  declarations  can  ever  trans- 
fer the  legal  title,  and  equitable  title  and  demands  are  not 
cognizable  in  a  court  of  law.  Even  if  this  were  such  an  estop- 
pel as  defendant  claims,  the  legal  title  is  in  Ellis's  heirs  or 
grantees.  After  a  careful  examination  of  the  adjudged  cases, 
we  are  unable  to  find  that  such  estoppels  can  be  made  avail- 
able in  a  court  of  law.  Estoppels  relating  to  real  estate,  so 
far  as  we  can  find,  have  been  uniformly  enforced  in  courts  of 
equity,  and  usually  by  injunction.  And  this  is  manifestly  in 
accordance  with  the  analogies  of  the  law.  Legal  rights  of 
action  or  defense  are  allowed  in  courts  of  law,  whilst  those 
which  are  equitable  are  alone  cognizable  in  a  court  of  equity. 
Equitable  titles  created  by  parol,  and  not  within  the  statute 
of  frauds,  can  only  be  enforced  in  a  court  of  chancery.  If 
Buch  an  estoppel  operates  to  transfer  title,  or  to  produce  that 
effect,  it  is  upon  the  principle  that  an  equitable  estate  has 


Digitized  by 


Google 


818  Mills  v.  Obavxs.  [lUinoii, 

been  created,  and  not.  that  the  legal  title  has  been  trana- 
ferred. 

In  dome  cases  verbal  sales  of  land  are  taken  out  of  the  stat- 
ute of  frauds,  for  the  purpose  of  preventing  the  statute  from 
being  used  for  the  perpetration  of  the  fraud  it  was  designed  to 
prevent.  So  of  estoppels  relating  to  the  title  to  land,  if  the 
owner  does  by  parol  that  which  operates  as  a  fraud  and  in- 
justice upon  another  dealing  with  the  property,  equity  will 
not  permit  him  to  consummate  his  fraud  by  the  assertion  of 
his  legal  title.  In  Cochrane  v.  HarraWy  22  111.  846,  this  court 
held  that  where  a  person  stands  by  and  permits  another  to 
purchase  land  to  which  he  had  title,  and  failed  to  make  it 
known,  such  a  failure  to  assert  his  rights  constituted  an  equi- 
table estoppel.  But  an  estoppel  can  never  be  allowed  where 
it  would  itself  perpetrate  fraud,  work  injustice,  or  fSedl  to  pro- 
tect the  innocent  In  those  states,  however,  where  equitable 
rights  are  regarded  and  equitable  relief  adxmnistered  in  their 
courts  of  law,  estoppels  are  allowed  to  be  asserted  in  such 
courts,  and  their  decisions  would  not  apply  to  our  system  of 
jurisprudence. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

EsTOPFSL  nr  Pais,  VTsat  Ooiranrum:  8m  J?<y  ▼.  ifcJfifr0ry,  SS  Amu 
Deo.  S22,  note  824^  where  other  oMee  are  odUeoted. 

EsTorpxLB  MUST  BB  Rbozpbooal:  OecU  V.  OecOt  81  Am.  Deo.  e2S|  AInm 
der  v.  Walter,  60  Id.  688,  note  702. 

ESTOPPKL  18  NOT  GbKATKD  BT  ADlOBaiOVB  WmOH  ABB  HOT  AOXXD  UFOBy 

and  are  not  such  aa  would  prodnoe  injury  to  the  party  to  whom  they  an 
made:  DriikeUv.  Jfoteer,  80  Am.  Deo.  105,  note  107. 

Ehtofpbl  18  Dbfbnsb  Availablb  at  Law  nr  IinxiAirA:  See  Didbenom  ▼• 
Board  qf  CommMonen  cf  Biplep  Co,,  63  Am.  Deo.  878.  Eatoppel  may  be 
given  in  evidenoe  in  ejeotment  in  New  York:  Wood  ▼.  Jaeioon,  22  Id.  603. 

Equitablb  Estopfbl  nbvbb  Takb8  Placb  jnxLEm  Pabtt  SBEKora  fO 
Avail  Him8BLF  ov  It  haa  beea  actually  mialed:  JeweU  t.  ifitfer,  61  Am.  Deo. 
751,  note  756. 

No  Ebtoppbl  u  to  bb  Taseb  bt  Ibivbbbob  oe  ABOUMiirT:  t^eUTi 
EsUOe^  21  Am.  Deo.  454. 

Admission  bt  Mibtakb  d  vot  Bbxopfbl:  BtitaH  ▼.  LmUmffkm,  10  Am. 
Deo.  550,  note  553. 

Thb  FBoroiPAL  GASB  D  QOXSi^  amoDg  otheri^  in  SM  ▼.  Sia^  74  lad.  fH 
M  a  qneation  el  estoppel  laiaed  but  not  decided  in  thai  eaaa. 
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StBBUNO   V.   EXBFSATTLB. 

fM  IHDIAHA,  til 

Oontr  wm.  vor  Qmkeballt  Cokfel  Sncmo  Pbbiokmahoi^  iinlaH  it  oab 
■t  the  tisM  «zooote  the  whole  contract  on  both  tides,  or  at  least,  saob 
part  of  it  ae  the  court  can  ever  be  called  upon  to  enforce;  bnt  this  role 
is  sabjeet  to  some  exceptions,  and  among  the  exceptions  are  the  cases  of 
con  tracts  where  the  consideration  is  entire,  but  the  performance  sepa- 
rate. 

fnomo  Pebvobmakci  ov  Ck>NTKAor  whibkbt  Onb  Partt  Sklls  Tract 
or  liAjfi}  to  another,  and  pnts  him  in  possession,  agreeing  to  execute  to 
him,  on  payment  of  the  pnrchase-money,  a  title  bond,  conditioned  for 
the  execution  of  a  deed,  as  soon  as  he,  the  vendor,  obtains  his  deed,  wlU 
be  decreed  in  the  vendee's  suit  to  compel  the  execution  of  the  title  bond, 
where  he  alleges  therein  the  payment  of  the  purchase-mcney. 

Suit  for  specific  performance.    The  opinion  states  the  facta. 

W.  N.  Crane  and  W.  S.  Smithy  for  the  appellant. 

L.  M.  Ninde  and  R.  S.  Taylor ^  for  the  appellee. 

By  Court,  Oreoort,  J.  Suit  by  Klepsattle  against  Ster^ 
ling,  to  enforce  the  specific  performance  of  a  contract.  It  is 
averred  in  the  complaint  that  on  the  16th  of  February,  1858, 
the  plaintiff  purchased  of  the  defendant  certain  described  land, 
for  the  sum  of  fifty  dollars,  and  that  the  defendant  put  the 
plaintiff  in  possession  of  the  premises,  and  agreed  with  him 
to  execute  a  title  bond  therefor  on  the  payment  of  the  pur- 
chase-money, conditioned  for  the  conveyance  thereof  to  the 
plaintiff  as  soon  as  the  defendant  got  his  deed  for  said  land; 
that  the  plaintiff  has  fully  paid  the  defendant  for  said  land, 

sio 
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and  demanded  the  title  bond,  which  the  defendant  refused  to 
execute,  etc. 

A  demurrer  was  overruled  to  the  complaint  The  defend- 
ant answered  in  two  paragraphs,  amounting  substantially 
to  the  general  denial.  Trial  by  jury;  special  findings,  on 
which  the  circuit  court  decreed  specific  performance  of  the 
agreement  charged  in  the  complaint. 

The  evidence  is  in  the  record,  and  makes  a  strong  case  for 
the  plaintiff;  and  the  only  question  in  the  record  is,  Has  a 
court  of  equity  power  to  decree  the  specific  performance  of 
such  an  agreement? 

It  is  urged  that  this  contract  is  one  and  indivisible,  and 
therefore  the  plaintiff  has  failed  to  show  that  he  is  entitled  to 
specific  performance,  as  complete  relief  cannot  now  be  ob- 
tained, the  defendant  not  having  the  legal  title  to  the  land. 

The  rule  that  a  court  will  not  compel  specific  performance 
unless  it  can  at  the  same  time  enforce  the  whole  contract  on 
both  sides,  or  at  least  such  part  of  it  as  the  court  can  ever  be 
called  on  to  enforce,  is  subject  to  some  exceptions. 

In  cases  of  contracts  where  the  consideration  is  entire,  but 
the  performance  separate,  the  rule  does  not  always  prevail. 

The  case  of  Avery  v.  Zangfordy  1  Eay,  663,  was  this:  ''In 
1852  the  plaintiff,  Avery,  was  a  general  merchant,  residing  in 
Boscastle,  in  Cornwall,  and  trading  in  coals,  timber,  building 
materials,  lime,  com,  malt,  manure,  and  other  articles  of  gen- 
eral merchandise,  and  the  defendant,  Langford,  was  also  a 
general  merchant  at  Boscastle;  and  litigation  having  arisen 
between  them  as  to  the  boundary  of  certain  lands  belonging 
to  the  plaintiff  and  defendant,  it  was  compromised  upon  the 
terms  contained  in  a  written  agreement,  entered  into  between 
them  in  March,  1852,  which  were,  in  effect,  that  the  plaintiff 
should  purchase  of  the  defendant,  for  the  sum  of  sixteen  hun- 
dred pounds,  all  the  defendant's  lands  at  Boscastle,  within 
certain  limits,  free  from  encumbrance;  Mr.  Langford  to  enter 
into  bond  conditioned  to  pay  as  liquidated  damages  to  Mr. 
Avery  the  sum  of  two  thousand  pounds  if  the  said  Langford 
be,  after  the  twenty-ninth  day  of  September  next,  concerned 
in  any  trading  establishment  within  the  district  comprised  be- 
tween Morwenstow  and  New  Quay,  and  Launceston  and  Bod- 
min. This  was  a  suit  by  Avery  for  specific  performance  of 
this  agreement.  Decree:  specific  performance,  with  costs;  the 
form  of  the  bond  to  be  settled  in  chambers,  if  the  parties 
differ."    When  it  is  remembered  that  a  court  of  equity  wiU 
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restrain  by  ii^anction  the  Tiolation  of  such  an  agreement,  and 
perhaps  decree  specific  performance,  Beard  v.  DewnU^  6  Ind. 
200  [63  Am.  Dec.  880],  ibis  case  bears  a  strong  analogy  to 
the  case  at  bar. 

Mr.  Fry,  in  his  work  on  specific  performance,  on  the  author- 
ity of  the  case  of  GrofMfiUe  v.  BeiU,  19  L.  J.  Ch.  32,  says:  '<  Bnt 
where  the  contract  is  to  do  a  thing,  and  to  execute  a  deed  for  ^^ 

that  purpose,  and  this  deed  is  not  merely  incidental,  but,  so  to 
speak,  covers  the  whole  of  the  executory  part  of  the  contract, 
the  court  will,  it  seems,'  enforce  the  contract  by  the  execution 
of  the  deed,  though  the  acts  to  be  done  be  future,  and  to  be 
done  from  time  to  time.'' 

In  the  case  of  Ogden  v.  Ogderiy  4  Ohio  St  182,  it  was  held 
that  an  agreement  to  execute  a  mortgage  to  pay  money  at  a 
future  day  would  be  specifically  decreed. 

A  deed  of  defeasance  irill  be  required  to  be  executed  when, 
by  firaud,  accident,  or  mistake  the  grantee  has  £edled  to  exe- 
cute it:  Joyne$  v.  Stathamj  8  Atk.'  389;  Young  v.  Peachy^  2  Id. 
258;  Walker  v.Walhr,  2  Id.  99. 

We  take  it  for  granted  that  the  defendant,  as  he  put  the 
plaintiff  in  possession  of  the  land,  and  agreed  to  make  a  con- 
veyance when  he  got  his  deed  therefor,  was,  at  the  time,  the 
equitable  owner  of  the  land,  with  the  right  of  possession,  and 
as  the  record  shows  this,  and  that  the  defendant  would  not  be 
entitled  to  his  deed  for  some  time  thereafter,  we  think  that  a 
specific  performance  may  be  decreed.  The  purchase-money 
being  fully  paid,  a  title  bond,  with  the  right  of  possession,  will 
forever,  under  our  statute  (2  Gavin  and  Herd's  Statutes,  sec. 
696,  p.  283),  protect  the  plamtiff  in  his  possession,  and  make 
the  deed  of  conveyance  more  a  matter  of  form  than  otherwise. 
We  think  substantial  justice  was  done  in  this  case:  2  Id., 
sec  101,  p.  12:1. 

The  judgment  is  aflftrmed,  with  costs. 


Lewis  v.  Prekatt, 

AmLLMxm  OovBV  wm.  hot  Go  OomDB  ov  Rsoobd  and  hmr  oral  proof 
of  pvooiodiiiigi  of  Ik  lowor  ooort. 

\  VOT  BrOPPBD  IBOM  DUIIIJIO  IjtUEMl'MSJItnUB  TO  DXFBNDAlfT, 

hj  roMon  of  the  faot  ihaX  beforo  tho  suing  out  of  the  writ»  ho»  the  gar- 
akhooy  hhd  admittod  to  pUiutiff  that  he  waa  indebted  to  the  attachment 
defendant,  and  that»  if  gamiahed,  he  woold  pay  the  money  to  the 
plftintrffi 
AM.  nso  voi»  Lzxxvn-A 
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ATTAOflMBMT.    The  opinion  states  the  fSacts. 

C  E.  Walker  and  H.  C.  Newamb^  for  the  appellant 

S.  Mojar^  for  the  appellees. 

By  Coort,  Frazeb,  J.  This  was  a  proceeding  against  Lewis, 
as  garnishee.  He  answered,  denying  all  indebtedness,  etc.,  at 
any  time,  to  the  principal  defendant  in  the  suit.  To  his  an- 
swer the  plaintiffs  replied,  in  estoppel,  that  before  the  filing  of 
the  affidavit  in  garnishment,  he  admitted  and  represented  to 
the  plaintiffs  that  he  had  made  a  certain  purchase  of  property 
of  one  Bingham,  which  really' belonged  to  the  principid  de- 
fendant; and  that  a  portion  of  the  purchase-money  remained 
unpaid;  and  that  if  the  plaintiffs  would  garnishee  him,  Lewis, 
he  would  pay  the  same  to  the  plaintiffs,  by  means  of  which, 
before  Lewis  paid  such  purchase-money,  the  plaintiffs  were 
induced  to  and  did  prosecute  the  proceedings  in  garnish- 
ment, etc.  Lewis  demurred  to  this  reply;  his  demurrer  was 
overruled,  and  upon  this  ruling  error  is  assigned,  and  this  is 
the  only  question  arising  upon  the  record  of  the  court  below. 
3ut,  before  proceeding  to  its  consideration,  there  is  a  novel 
question  of  practice  in  this  court  which  must  be  disposed  of. 

The  appellee  joins  in  error,  and,  after  submission,  pleads 
specially  to  the  assignment  of  error,  and  in  bar  thereof,  that, 
upon  the  trial  below,  Lewis  was  permitted  to  offer  evidence 
that  he  was  not  indebted  to  the  principal  defendant,  whereby 
the  plaintiffs  were  deprived  of  the  benefit  of  their  estoppel. 
The  appellant  moves  to  strike  out  this  plea.  The  issue  of 
&ct  which  it  tenders  would  involve  an  investigation  here,  to 
ascertain  by  oral  proof  what  evidence  was  admitted  in  the 
court  below;  and  as  the  record  does  not  show  any  objection 
by  the  appellees  to  any  evidence  offered  below  by  the  appel- 
lant, in  consequence  of  which  we  must  presume  that  no  such 
objection  was  made,  we  have  the  appellee  claiming  here  that 
he  virtually  withdrew  his  reply  in  estoppeL  This  course  of 
practice  has  never,  that  we  are  aware  of,  been  attempted  in  a 
court  of  errors.  For  what  was  done  in  the  court  below  we 
must  look  only  to  the  transcript  of  its  record.  Every  part  of 
its  action  can  thus  appear,  if  the  parties  avail  themselves  of 
the  use  of  bills  of  exception;  and  where  this  has  not  been 
done,  it  would  be  strange  if  the  omission  can  be  supplied  by 
making  issues  of  fact  here,  upon  the  trial  of  which  we  are  to 
learn  what  was  done  below.  We  cannot  inaugurate  such  a 
practice,  and  accordingly,  we  direct  the  second  paragraph  of 
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the  appellees'  answer  here  to  be  stricken  out.  Indeed,  we 
would  do  this  on  our  own  motion,  or  wholly  disregard  it 

We  now  come  to  the  question  in  the  record.  The  matter 
alleged  by  way  of 'estoppel  falls  very  far  short  of  being  such. 
It  consists  merely  of  the  admissions  of  the  garnishee,  and 
that  the  plaintiffs  were  induced  thereby  to  commence  their 
proceedings  against  him  as  garnishee.  When  by  the  admis- 
sion of  a  fact  which  is  not  true  one  draws  another  into  a  line 
of  conduct  from  which  he  cannot  recede,  and  which  must  re- 
sult to  his  injury,  if  the  fact  be  otherwise  than  it  was  repre- 
sented, the  party  making  the  admission  will  not  afterward  be 
permitted  to  show  the  truth  to  be  otherwise,  for  the  reason  that 
be  would  thereby  perpetrate  a  fraud  upon  the  party  whom  he 
had  misled. 

It  is  difficult  to  see  how  the  doctrine  could  apply  against  a 
garnishee,  as  such.  He  must  answer  under  oath,  and  to  estop 
him  from  answering  truly  would  be  to  require  him  to  commit 
perjury.  And,  then,  the  proceeding  seems  designed  to  enforce 
only  the  rights  of  the  principal  defendant  against  the  gar- 
nishee, and  apply  them  to  the  satisfaction  of  the  plaintiff's 
demand  against  him;  and  is  not,  probably,  designed  to  enable 
the  plaintiff  to  compel  the  performance  of  additional  obliga- 
tions which  have  arisen  in  his  own  behalf  against  the 
garnishee.  But  we  need  not,  and  do  not,  place  the  present 
decision  upon  either  of  the  grounds  last  alluded  to.  It  is 
sufficient  that  the  facts  pleaded  do  not,  at  any  rate,  constitute 
an  estoppeL  The  plaintiff  parted  with  no  right,  and  relin- 
quished no  security;  he  stood  exactly  as  he  did  before  the 
appellant  made  the  representations  to  him,  in  all  his  relations 
with  the  whole  world,  except  that  he  commenced  his  proceed- 
ings of  garnishment,  and  thereby  incurred  costs.  And  the 
record  informs  us  that  the  appellant  at  once  offered,  in  open 
court,  to  repair  the  injury  by  confessing  judgment  for  such 
costs.  We  think  that  the  demurrer  should  have  been 
sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  proceed  according  to  this  opinion. 


Tbx  ranrciPAL  cask  d  omD  to  the  point  that  the  adminion  of  a  gM> 
■lahae  before  siiit  that  he  is  indebted  to  the  debtor  in  attachment  will  not 
eetop  him,  when  wimmoned  aa  gamiihee,  to  deny  that  faet:  Warden  t.  Baker, 
M  Wia.  61. 
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BuBOTTOM  V.  Mobbow. 

[M  IHDXAHA,  901] 

AmoniiiBiAiOE  vmmd  omlt  Adovt  Such  Prvgai/^iujis  AQjJun  Lon  ot 
PmoPOffT  BT  Fekx  m  pmdent  men  Are,  under  ainilar  oironmsttiices^ 
aooastomed  to  exardse;  and  tlierefore,  where  it  ^peered  tluit  mill-own- 
ers were  not  aoonetomed  to  insore,  it  wae  held  that  an  administrator, 
reoeiring  a  mill  as  part  of  his  decedent's  estate^  was  not  liable,  on  its 
loss  by  fire,  for  f ailnre  to  insore^ 

ADMnriBTKAXOB  IS    NOT    OHABaiABLl,  OSBDrABnT,  WITH  RUffTB  OV  RSAL 

EflTATS  which  aoomed  daring  his  administration. 
Rbal  Ebtati,  uiTLiaB  OiHiBwisi  DisFOSiD  07,  Gon  TO  Hubs,  and  not 
to  the  executor,  and  a  mere  power  given  to  the  ezeontor  to  sell  real 
estate  does  not  giro  him  a  ri^t  to  the  possession  thereof;  bat  to  entitle 
him  to  snch  possession,  the  land  or  its  nsofract  most  be  expressly  given 
to  him  Vy  the  wilL 

Sun  against  adminigtrator  for  waste  and  maladministra- 
tion.   The  opinion  states  the  facts. 

N,  B.  Bairdeny  O.  Holland,  and  C.  C.  BinUey,  for  the  ap- 
pellant. 

/.  D.  Howland  and  L.  Barbawr,  for  the  appellee. 

By  Coort,  Frazbb,  J.  This  was  a  suit  against  an  adminis- 
trator with  the  will  annexed,  for  waste  and  maladministra- 
tion. The  judgment  below  was  for  the  defendant.  The  cause 
was  tried  hj  the  court,  a  jury  having  been  waived.  The  facts 
were  found  specially,  and  we  think  that  the  evidence  was 
sufficient  to  justify  the  findings. 

But  there  are  two  questions  of  law  in  the  reoord  which  de- 
mand our  consideration. 

1.  A  mill,  which  was  leasehold  property,  was  destroyed  by 
accidental  fire,  being  at  the  time  it  was  burned  let  to  responsi- 
ble parties,  who,  by  the  terms  of  their  lease,  were  bound  to 
repair,  but  who  became  insolvent,  so  that  the  money  was  not 
made  upon  their  liability,  though  it  was  reduced  to  judgment. 
It  is  contended  that  the  administrator  ought  to  have  kept  the 
property  insured,  and  that  he  is  liable  for  having  neglected  to 
do  so.  No  authority  is  cited  for  this  proposition,  and  we  know 
of  none.  What  litUe  there  is  in  the  books,  so  far  as  our  search 
and  that  of  counsel  has  extended,  is  the  other  way:  Williams 
on  Executors,  1638;  2  Harrison's  Digest,  2998.  These  works 
cite  Bailey  v.  Govidy  4  Younge  &  C.  221. 

But  we  think,  with  the  judge  who  tried  the  case  below,  that 
the  administrator  ought  to  be  held  to  adopt  such  precautions 
against  loss  of  property  by  fire  as  prudent  men  are,  under 
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dmilar  ciroomstances,  accostomed  to  exercise  to  indemnify 
themselves  against  the  like  casualty.  This  would  be  bat 
reasonable  care,  and  ordinarily  an  administrator  is  held  to 
that.  The  decided  weight  of  the  evidence  was  that  mill- 
owners  in  that  region  were  not  generally  in  the  habit  of 
insuring,  in  consequence  of  the  high  rates  of  premium  de- 
manded. 

2.  Was  the  administrator  in  this  case  chargeable  with  the 
rents  of  the  real  estate  accrued  during  his  administration? 
Ordinarily  he  would  not  be,  but  here  there  was  a  will,  and  the 
question  depends  upon  it. 

The  provisions  of  the  will  are  as  follows:  *^  The  dwelling- 
house  and  lot  (except  that  part  of  it  occupied  by  a  store, 
which  stood  thereon),  with  certain  specified  village  lots,  were 
devised  to  the  widow,  who  is  plaintiff  in  this  suit.  Certain 
specific  bequests  were  also  made,  and  to  the  widow  an  annuity 
of  five  hundred  dollars.  The  residue  of  the  estate,  ^^  both  real 
and  personal,'^  was  given,  in  equal  parts,  to  a  nephew  and 
sister  of  the  testator.  It  was  directed  that  the  nephew,  one 
John  J.  Rubottom,  who  was  made  an  executor  (with  two 
other  persons),  should,  with  the  counsel  of  his  co-executors, 
continue  the  business  of  milling  and  merchandising,  as  the 
testator  had  conducted  it,  and  had  endeavored  to  instruct 
John  J.  The  real  estate  not  specially  devised  to  the  widow 
consisted  of  a  house  and  lot  used  in  connection  with  the  mill 
for  a  miller's  dwelling,  a  warehouse,  and  a  storehouse,  with 
the  ground  upon  which  they  stood,  and  which  were  used  in 
conducting  the  mercantile  and  milling  business,  and  also 
several  tracts  of  farming  lands. 

The  law  is  too  well  settled  for  controversy,  that  real  estate, 
unless  otherwise  disposed  of,  goes  to  the  heirs,  and  not  to  the 
executors,  and  that  a  mere  power  given  to  the  executor  to  sell 
real  estate  does  not  give  him  a  right  to  the  possession  thereof; 
that  to  entitle  him  to  such  possession,  the  land  or  its  usufruct 
must  be  expressly  or  by  necessary  implication  given  to  him 
by  the  will.  Such  is  not  the  testament  in  the  case  before  us. 
A  portion  of  the  real  estate  was  by  it  expressly  given  to  the 
widow,  and  the  residue  of  the  estate,  '^  both  real  and  personal," 
subject  to  specific  bequests,  was  disposed  of  to  the  nephew  and 
sister  of  the  testator,  thus  clearly  indicating  an  expectation 
on  his  part  that  it  would  not  be  necessary  even  to  sell  all  the 
real  estate.  Except  as  to  such  of  it  as  was  necessary  for  the 
mercantile  and  milling  operations,  there  is  nothing  whatever 
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upon  which  to  rest  the  implication  that  the  testator  intended 
that  the  executor  should  take  possession  of  the  real  estate  or 
receive  its  rents  and  profits.  It  is  true  that  the  wife's  annuity 
was  a  charge  upon  it,  for  the  satisfSaction  of  which  it  might  be 
necessary  to  sell  it,  but  the  right  to  its  possession  and  profits 
does  not  by  any  means  result  therefrom:  Doe  ex  dem.  Clenden- 
ning  v.  Laniusy  8  Ind.  441  [56  Am.  Dec  618].  It  may  fiEorly 
be  implied  that  John  J.  Rubottom,  as  executor,  should  use 
the  storeroom,  warehouse,  and  miller's  dwelling  in  conduct- 
ing the  milling  and  mercantile  business  as  he  was  by  the  will 
directed  to  do.  He  became  executor,  and  did  so  until  his 
resignation,  when  the  appellee  was  appointed  administrator 
with  the  will  annexed.  This  right,  if  impliedi  was  incident  to 
the  authority  to  conduct  the  business  directed.  But  as  we 
understand  the  will,  that  authority  was  personal  to  John  J. 
Rubottom,  ceasing  when  he  ceased  to  be  executor,  and  did  not 
continue  as  it  would  if  given  to  the  executors  generally  in  the 
bands  of  the  administrator  de  bonis  non:  2  Gavin  and  Hord's 
Statutes,  489. 
The  judgment  is  affirmed,  with  costs. 

LlABQJTT  OV   BZBODTOB  OB  ADMOnsnUTOB   fOB  IXMi  OV  FBOPnTT.  — 

It  is  not  meant  to  diaooat  hero  tho  liability  of  ezocaton  or  adminifltraton  for 
looea  in  theooono  of  tho  maDagementof  the  estate,  aa  from  bad  inTeetmenti» 
failure  of  duty  on  the  part  of  the  representatiTe,  and  tho  like.  Bat  there  are 
oaees  in  which  property  oomes  folly  into  the  pooae«ion  of  tho  ezeontor  and 
adminiirtrator,  and  ia  afterwards  wrongfoUy  taken  from  him  or  loet  by  aooident 
or  oaanalty,  and  it  ia  theae  which  wo  wiah  to  oonaider. 

Ezeoatora  and  adminiatratora  are  naoally  oompenaated  in  the  United  8tatea 
for  their  aervioeo  in  care  of  the  property,  and  they  are  therefore  held  liable 
for  property  coming  to  their  pooaeaaion,  as  ordinary  baileea  for  hire,  and  are 
bound  to  nae  the  ordinary  care  which  a  pmdent  man  would  beatow  on  hia  own 
property:  Mihell  ▼.  MUoeil,  6  Bidi.  Eq.  220;  Twiti^T.  Bouaer,  7B.C.  153;  and 
they  are  held  not  to  be  inanrera  againat  loaaea  by  accident  and  caaoalty  not 
the  reaolt  of  their  own  negligence:  MUstttY.  Jliikell,  5  Rich.  Eq.  220;  though 
it  was  held  otherwise  in  England:  Oram  ▼.  Smith,  7  East,  268;  but  this  caae 
waa  oTerroled  in  the  late  caae  of  Job  r.  Job,  L.  R.  6  Ch.  IHt.  562,  where  it  it 
decided  (on  the  groond  that  theae  offioera  are  not  oompenaated  in  England) 
that  their  liability  is  that  of  gratoitoos  bailees,  and  that  they  are  responaible 
only  in  case  of  wfllfol  defanlt. 

The  exoontor  or  administrator  is  oertainly  not  liable  for  loss  of  goods  taken 
by  the  pablio  enemy:  BeocTa  Ckm,  5  Goke^  84  a;  Wentworth'a  Ezeoatora,  234. 
Where  gooda  were  stolen  by  boxglars  from  the  posaeaaion  of  the  executor,  it 
waa  held  that  he  waa  not  liable  for  their  losa:  Joms  ▼.  LewU,  2  Yea.  Sr.  240. 
In  Stevens  ▼.  Oage,  55  N.  H.  175,  where  funds  were  deposited  in  a  safe  and 
were  atolen  by  robbera,  the  exoontor  waa  held  not  liaUe.  Funda  deposited 
in  a  bank,  and  loet  through  the  inaolTency  ol  the  bank,  were  held  not  charge- 
able to  the  executor:  Twiti^  t.  ffouter,  7  a  O.  153.    In  BoOey  ▼.  OomlU,  4 
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Toonge  &  O.  221,  it  b  held  tluit  tiie  repreaent&tlYe  of  »  daoedenf  •  estate  is 
not  bound  to  insure  or  continae  insurance  on  the  ]^typerty  of  the  estate,  an<^ 
will  not  be  liable  if  he  fail  to  insure  and  the  property  is  lost.  Where  an  ex- 
eontor  in  the  exercise  of  ordinary  care  delayed  for  four  months  selling  a  valu- 
able bird,  for  the  purpose  of  obtaining  a  better  price  for  the  estate,  and  the 
bird  died,  he  was  held  not  liable.  The  cases  upon  this  topic  are  few,  but 
those  instancies  illustrate  the  extent  of  liability  ondsr  such  oiroumstances  of 
loss  as  show  no  negligenoe  on  ths  part  of  the  exeoator  or  administrator. 


Indiana  and  Cinoinnati  R  R  Co.  v.  Guard. 

rat  IxniAiCA.  222.] 
In   INDIANA,   RaILBOAD   COMFAmSS  ARK    BbQUIBXD  BT  StATUTB  TO  FBVOB 

TBXIR  BoASB,  and  the  law  so  providing  is  construed  as  a  police  regula- 
tion for  the  safety  of  the  public;  and  therefore  the  fact  that  a  railroad 
runs  alongside  of  a  public  highway  wonld  seem  to  require  peculiar  care 
on  the  part  of  the  company  in  complying  with  the  law. 
LioisLATinuc,  nv  Rb-bnagtino  Law  without  Ohaxob  ob  AMBNDMBmr,  is 
deemed  thereby  to  adopt  the  construction  placed  upon  it  by  the  courts. 

Action  for  value  of  an  animal  killed  by  defendant's  loco- 
motive.   The  opinion  states  the  facts. 

D.  S.  MajoTf  for  the  appellant. 

W.  S.  Hotmafij  for  the  appellee^ 

By  Court,  Rat,  J.  The  questions  presented  by  these  records 
are  identical.  The  pleas  in  the  one  case  are  but  copies  of  the 
papers  filed  in  the  other,  differing  alone  in  the  date  of  the  oc- 
currence and  the  value  of  the  animals  killed.  The  rulings 
of  the  court  were  the  same  in  both  cases.  A  statement  of  the 
pleadings,  the  judgment,  and  the  fSacts  in  the  one  case  will 
therefore  be  sufficient. 

The  appellee  instituted  a  suit  for  the  value  of  an  animal 
killed  by  the  locomotive  of  the  appellant,  where  the  railroad 
was  not  fenced.  The  defendant  answered  by  one  paragraph, 
to  which  a  demurrer  was  sustained.  Defendant  then  filed 
three  additional  paragraphs  to  his  answer,  to  the  third  of 
which  a  demurrer  was  sustained.  Trial  upon  the  other  issues, 
and  judgment  for  the  plaintiff. 

The  complaint  charges  that  said  railroad  company,  on  the 
eighteenth  day  of  February,  1864,  was  running  a  train  of  cars 
on  said  railroad,  in  Dearborn  County,  Indiana;  that  said  lo- 
comotive and  train  struck  and  ran  over  and  killed  a  brown 
mule  belonging  to  said  plaintiff,  of  the  value  of  three  hundred 
dollars;  and  that  said  railroad  was  not,  at  said  time  and  place 
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where  said  mole  was  killed,  fenoed  in  by  said  defendant,  in 
manner  and  form  as  in  the  statute  provided. 

The  first  and  third  paragraphs  of  the  defendant's  answer 
are  substantially  the  same,  the  third  being  intended  to  be  a 
little  more  specific,  and  it  will,  therefore,  only  be  noticed. 
This  paragraph  alleges  *Uhat  said  mule  was  killed  on  the 
track  of  said  railroad  between  Lawrenceburgh  and  the  line 
dividing  the  states  of  Indiana  and  Ohio,  and  that,  at  the 
time  of  the  construction  of  said  railroad,  the  said  defendant 
acquired  the  right  of  way  for  said  road  over  a  strip  of  ground  • 
one  hundred  feet  wide  from  Lawrenceburgh  to  the  state  line 
aforesaid,  and  was  still  in  possession  and  had  control  of  the 
same  at  the  time  of  killing  said  mule;  that  there  was  a  state 
turnpike  road  or  public  highway  along  the  west  side  of  said 
strip  of  ground  or  right  of  way  adjoining  thereto;  that  at  the 
time  of  killing  said  mule,  said  plaintifi*  suffered  and  permitted 
said  mule  to  run  at  large  upon  said  public  highway,  well  know- 
ing that  said  public  highway  adjoined  said  right  of  way  of 
the  said  defendant;  that  said  mule  strayed  from  said  high- 
way upon  said  railroad  track  and  was  killed;  and  that,  at  the 
time  of  the  killing,  said  locomotive  and  train  were  run  and 
conducted  with  prudence  and  care.'' 

The  first  act  of  the  legislature  on  the  subject  of  railroad 
companies  fencing  their  roads  will  be  found  in  the  laws  of 
1853,  page  113;  the  next,  amendatory  of  the  former,  will  be 
found  in  the  laws  of  1869,  page  105,  and  the  last,  which 
repeals  all  former  laws,  will  be  found  in  the  laws  of  1868,  page 
25. 

This  court,  in  the  cases  of  Madmn  &  I.  R.  R.  Co.  v.  White- 
neck,  8  Ind.  217,  Indianapolia  &  C.R.R.  Co.  v.  Towmend,  10 
Id.  38,  New  Albany  and  Salem  R.  R.  Co.  v.  TiUon,  12  Id.  3  [74 
Am.  Dec.  195],  and  New  Albany  &  8.  R.  R.  Co.  v.  Maiden,  12 
Id.  10,  held  '*  that  the  act  of  March  1, 1853,  is  in  the  nature 
of  a  police  regulation,  designed  to  promote  the  security  of 
persons  and  property  passing  over  the  road,  and  hence,  though 
the  owner  of  the  animal  be  not  an  adjoining  proprietor,  and 
be  guilty  of  negligence  in  permitting  it  to  stray  upon  land 
adjoining  the  road,  he  may  recover  if  the  company  has  failed 
to  comply  with  the  requirements  of  the  statute." 

The  legislature,  with  this  construction  given  to  the  act  by 
repeated  decisions  of  this  court  before  it,  has  carefully  avoided, 
in  the  amendments  it  has  made  to  the  act,  any  material 
chauKc  that  could  relieve  it  from  the  force  of  these  rulings. 
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We  must  regard  the  legislation  upon  this  act  as  fully  adopt- 
ing the  constmdion  placed  npon  it,  and  whatever  views  we 
may  entertain  as  to  the  proper  interpretation  of  the  language 
of  the  statute,  still,  after  such  repeated  and  uniform  construc- 
tion has  been  given  to  it,  and  the  makers  of  the  law  have  so 
plainly  acquiesced  in  this  construction,  we  do  not  feel  at 
liberty  to  discuss  its  correctness.  The  cases  under  consider- 
ation present  no  new  points  for  decision.  The  railroad  com- 
pany was  bound  to  fence  its  road,  and  the  fact  that  it  ran 
alongside  of  a  public  highway,  construing  the  law  as  a  police 
regulation  for  the  safety  of  the  public,  would  seem,  in  the 
case  at  bar,  to  require  particular  care  in  complying  with  the 
provisions  of  the  act. 

The  judgments  are  affirmed,  with  three  per  cent  damages  in 
each  case,  and  costs. 

DuTT  OF  RAnjKUD  TO  FmgoE,  Aim  Vikumrr  ov  Laws  BaouLATnro 
FEvanro  of  Railbqaos:  See  New  Albm^  ^  8.  B.  B.  Co.  t.  racofi,  74  Am. 
Deo.  195,  and  note  200.  A  railroad  eompany  ia  wiihoat  doubt  liable  for  atook 
killed  or  injured  at  a  point  where  it  ia  required  bylaw  to  fenoe  ita  traek,  and 
has  not  done  ao:  LomamUe  N.  A.  S  O.  B.  B.  Co.  t.  Zmk,  S6  Ind.  219;  and 
thia  without  ref erenoe  to  the  qamtiaa  of  ita  own  nflgliymoe  or  of  fault  on 
plaintifT'a  part:  J^ermmvUle  M.  S  L  B.  B.  Co.  t.  Bc$$,  S7  Ind.  6I9»  both 
citing  the  principal  case. 

LiGisLaTiTU  IN  Rs-KMAomro  SxATom  wiTHODT  CBAiron  OR  AMBf^ 
MXNT  ia  deemed  to  adopt  oonstmotifla  pnt  npon  it  bj  the  ooorti:  Indkmapolk 
4i  C.  B,  B.  Co.  r.  MeKkmeif.  24  Ind.  286»  dtmg  the  prine^  i 


GbOSSLBY   V.  (yBBIBN. 

[M  iin>XA]iA,  ssft.] 

VisDiOT  BnmiBBD  nr  Flaxn  a3si>  Dbfzaht  OrponnoH  to  All  Bvibkicob 
ooght  inataatly  to  be  aet  aaide. 

Ik  DsTXBMni ATioir  ov  Pitbuo  Unurr  of  Pboposxd  Hiobwat,  while  it  ia 
neoeaaary  to  oonaider  the  wanta  of  the  partioolar  neighborhood  whioh 
deairea  it|  yet  the  intereata  of  the  oommnnity  ontaide  of  anch  neighbor- 
hood ooght  not  to  be  diaregarded. 

In  DinkMHiATioii  OF  PuBuo  Utilxtt  OF  Pboposxd  Hiobwat,  damagea 
which,  if  it  were  eatabliahed,  woold  hare  to  be  paid  for  the  land  appro- 
priated ooght  to  be  taken  into  ocmaideration. 

That  is  not  to  bb  Dumsd  Hiohwat  of  Pubuo  UiiLnnr  whioh,  if  eatab- 
liahed,  would  render  nnfit  for  nae  another  of  nrach  greater  importaaoa^ 
aa,  for  example,  an  important  line  of  railway,  or  make  the  transit  of  paa- 
aengera  npon  the  latter  aeriooaly  dangerooa. 

OaouND  Used  for  Railway  Ownxd  bt  Privatb  Corporation,  if  it  can  be 
appropriated  at  all,  in  whole  or  ia  part,  nnder  the  right  of  eminent  do- 
main,  eannot  be  so  appropriated  wtthont  being  paid  for. 
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AivBAL  loi  noM  BMnnm  or  Ooavrr  Boabi^  utoh  Prnmu  las  Bioh- 
WAT»  to  the  efibet  that  the  roftd  ■hoald  not  be  ostabliahad  vnleM  the  pe- 
tttionert  would  pay  damagee  fixed  by  the  Tieweray  who  reported  thai 
the  road  woold  not  be  of  pabHo  vtOity,  and  aaMaaed  damagea  in  favor  of 
oertain  of  the  peraoDs  through  whoae  landa  it  woold  paaa. 

IV  PBOGBBDniO  TO  ErABUBH  HiOHWAT^  OBJSOEEOir  THAT  KAlOi  OV  PBI- 

80X8  THBOI70H  WH08B  Lahds  It  WILL  Pa88  are  not  enffioiently  denoted 
in  the  petition  ia  waived  if  not  made  before  the  appointmeot  of  Tiewef% 
eepedally  if  not  made  by  aooh  peraona  themaelToa. 

If  VnrwBBs  Aptoiiited  to  Lay  out  Hiohwat  Find  "Iholosuu"  <ni 
Routs  petitioned  for,  the  owner  of  which  will  not  oonaent  that  the  road 
ahall  be  located  throogh  it,  and  they  aacertain  that  a  good  roate  for  a 
road  oan  be  otherwiae  had,  they  cannot  locate  the  road  through  aooh 
indoeore;  nor  can  they  locate  it  npon  aooh  other  roate  if  aooh  roota 
woold  be  an  eaaential  departore  from  the  roate  mentiooed  in  the  peti- 
tion. 

If  Bxpomr  of  Vxxwsbs  Afpoihtkd  to  Lat  out  Hiohwat  d  Snjon  Oov- 
GXRNnro  Imglobors  on  the  roate,  it  will  be  preaamed  that  there  ia  noQ% 
or  that  the  owner  baa  given  the  conaentreqaired;  and  the  aame  preaom^ 
tion  will  be  entertained  where  the  deoinon  of  the  ooonty  board  haa  been 
appealed  from,  and  tried  by  a  jury,  and  a  general  verdict  haa  been  ran* 
dered  for  the  petitionera. 

OOUBSB    OF    PnOGBBDCro  RlQUIRID  ST  StATDTB  WHBT  IxOUmjBMB  '. 

JEBM  ia  not  prereqnidte  to  the  jnriadiction  of  the  ooonty  board  to  i 
liflh  a  hi^way. 

JmuaDwi'ioN  wnx  hot  bb  Dbbhsd  to  bavb  bbbk  Aoquibxd  bt  Ouubti 
BoABD  to  eatabliah  a  highway  nnleaa  the  facta  neceaaary  to  give  the  jnria> 
diction  appear  affirmatively  on  the  record;  bat  when  the  joriadiction  haa 
been  obtained,  the  aame  preaamption  will  be  indulged  in  fiivor  of  the 
regnlaiity  of  aU  aabaeqoent  proceedingi  aa  ii  entertained  in  ordinaiy- 
caaaa  in  conrta  of  gmeral  joriadiotion. 


Petition  for  establishment  of  a  pnblic  highway.  The  opin- 
ion states  the  fetcts. 

O.  H.  F0M9  T.  A.  Hendriekif  and  0.  B.  Hwdy  for  the  appel- 
lants. 

D.  JIfoM,  /.  (yBriefiy  and  B.  K.  EUioU^  for  the  appellees. 

By  Court,  Fbazbr,  J.  This  was  a  petition  for  the  establish- 
ment of  a  public  highway.  Upon  remonstrance,  the  board  of 
commissioners  appointed  reviewers,  who  reported  that  the  pro- 
posed road  would  not  be  of  pnblic  utility,  and  also  assessed 
the  damages  of  John  Crossley  at  fifteen  dollars,  of  Gustavus  H. 
Voss  at  five  dollars,  and  the  P.  &  1.  R.  R.  Co.  at  one  hundred 
dollars;  and  thereupon  the  board  dismissed  the  petition  unless 
Uie  petitioners  would  open  and  maintain  the  road  at  their  own 
expense.  The  petitioners  appealed  to  the  court  of  common 
pleas,  where  the  question  of  the  public  utility  of  the  road,  and 
of  the  damages  of  the  remonstrants,  were  submitted  to  a  jury. 
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The  verdict  was,  that  the  proposed  road  would  be  of  public 
utility;  that  Croesley's  damages  would  be  twenty  dollars,  and 
that  neither  Voss  nor  the  railroad  company  would  be  entitled 
to  any  damages.  Over  a  motion  for  a  new  trial  by  the  remon- 
strants, there  was  judgment  upon  the  verdict,  and  the  remon- 
strants appeal  to  this  court. 

This  judgment  must  be  reversed*  The  verdict,  upon  the 
subject  of  damages  especially,  seems  to  have  been  rendered  in 
utter  defiance  of  all  the  evidence,  and  the  court  below  should 
not  have  hesitated  an  instant  to  set  it  aside.  Upon  that  sub- 
ject there  was  no  real  conflict,  and  the  evidence  itself  appears 
on  its  face  so  reasonable  and  obviously  true  that  we  cannot 
doubt  our  duty.  As  to  Voss,  the  evidence  was  that  between 
four  and  five  acres  of  his  land,  renting  for  four  dollars  per  acre, 
would  be  occupied,  and  two  thousand  rails  would  be  required 
to  fence  it.  There  is  no  evidence  whatever  that  the  road  would 
benefit  him.  As  to  the  railroad  company,  the  proposed  road 
is,  for  a  distance  of  about  two  miles  and  three  quarters,  to  run 
ten  feet  from  the  east  rail  of  the  railroad,  except  where  fills 
and  grades  will  prevent,  thus  occupying  thirty  feet  of  their 
right  of  way,  the  use  of  a  part  of  which  is  absolutely  neces- 
sary for  raihroad  purposes.  In  many  places  the  ditch  would 
occupy  all  the  space  between  the  railroad  and  the  proposed 
highway,  rendering  it  impossible  to  fence  for  the  protection  of 
the  railroad  track.  The  property  and  trains  of  the  company 
would  thus  be  constantly  endangered,  and  the  use  of  its  rail- 
road be  dangerous  to  passengers  upon  it  There  is  nothing 
whatever  to  indicate  that  the  railroad  company  would  derive 
any  advantage  firom  the  proposed  highway,  nor  is  it  easy  to 
conceive  how  that  would  be  possible.  In  such  a  state  of  facts, 
a  verdict  finding  that  the  company  would  sustain  no  damage 
whatever  is  surely  not  to  be  permitted  to  stand,  unless  the 
court  is,  in  all  cases,  wholly  to  refuse  to  exercise  that  author- 
ity over  the  verdict  which  it  is  as  much  its  duty  in  a  clear 
ease  to  exercise  as  it  is  to  try  the  case  at  alL 

Upon  the  question  of  the  utility  of  the  proposed  road,  it  ap- 
peared that  it  would  be  dan|;erous  to  the  public  to  use  it  so 
near  to  the  railroad;  that  there  were  other  routes,  equally  eli* 
gible  in  other  respects,  firee  firom  that  objection,  and  which 
would  not  interfere  with  the  corporate  firanchises  of  the  rail- 
road company.  Now,  in  determining  the  question  of  utility,  it 
is^  of  course,  necessary  and  proper  to  consider  the  wants  of  a 
lingle  neighborhood.    But  we  must  also  look  bey<md  that.    It 
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would  be  absurd  to  shat  our  eyes  to  the  interests  of  the  whole 
community  outside  of  the  particular  neighborhood  which 
needs  the  sought-foif  highway;  and  it  would  be  impossible  to 
say  that  that  was  a  highway  of  public  utility  which  would  be 
of  great  conyenience  to  the  people  of  a  smsll  given  territory, 
but  the  establishment  of  which  would  either  render  unfit  for 
use  another  highway  of  vastly  greater  public  importance,  or 
put  in  serious  danger  the  many  thousands  of  people  having 
occasion  to  use  that  other  more  important  way.    In*  a  legal 
sense,  this  railroad  is  such  a  public  highway,  though  owned 
by  and  operated  for  the  profit  of  a  private  corporation.    It 
may  be  true  that  it  is  subject  to  the  great  sovereign  right  of 
eminent  domain,  and  that  it  might  be  taken  firom  end  to  end 
for  a  common  public  road,  if  it  can  be  supposed  to  be  possible 
that  the  public  would,  on  the  whole,  be  benefited  thereby. 
But  in  the  very  nature  of  things,  that  state  of  facts  would 
scarcely  exist,  unless  no  other  practicable  route  for  such  com- 
mon road  could  be  had.    And  so,  under  like  necessity,  and 
where  the  interests  of  the  great  public  required  it,  it  may  be 
that  the  franchises  of  the  corporation,  to  a  greater  or  less  ex- 
tent, might  be  taken  for  public  use,  and  appropriated  to  a 
oommon  highway.    But  in  either  case,  the  property  of  the  cor- 
poration, like  that  of  a  citisen,  must  be  paid  for.    The  oonsti- 
tution  of  the  state  requires  it,  and  neither  courts  nor  juries 
have  any  power  or  right,  in  law  or  morals,  to  say  otherwise. 
And  then  the  amount  of  such  compensation  becomes,  in  the 
very  nature  of  things,  an  element  to  be  considered  in  determin- 
ing the  question  of  public  utility.    Will  it  cost  the  public 
more  than  it  will  be  worth?    In  the  case  in  hand,  the  evi- 
dence discloses  no  fact  tending  to  show  any  necessity  what- 
ever for  interference  with  the  franchises  of  the  corporation. 
So  far  as  there  is  any  evidence  upon  that  subject  (and  the 
onus  was  upon  the  petitioners),  it  tends  to  show  that  another 
and  a  better  location  for  the  road  could  be  had  which  would 
equally  well  accommodate  the  neighborhood.    But  it  is  need- 
less to  pursue  the  subject    Enough  has  been  said  to  show 
that,  in  view  of  the  well-settled  doctrines  of  the  law  touching 
the  matter,  the  finding  of  the  jury  upon  the  question  of  public 
utility  was  clearly  against  the  evidence. 

Whether  existing  law  authorizes,  under  any  circumstances, 
the  taking  of  any  part  of  the  property  of  the  P.  &  I.  R.  R.  Ca 
for  a  common  highway,  it  is  not  necessary  now  to  determinei 
Assuming  that  it  may  be  taken  (an  opinion  to  which  we  in- 
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dine),  we  have  indicated,  in  general  temuii  the  circrnnfttanceg 
which  would  authorize  it,  and  that  they  neceesarily  ent^r  into 
the  question  of  the  utility  of  the  proposed  highway. 

A  number  of  other  questions  are  agitated  in  the  briefs,  which 
may  be  shortly  disposed  of. 

We  are  of  opinion  that  the  petitioners  had  a  right,  under  the 
statute,  to  appeal  from  the  action  of  the  board  of  commission* 
ers,  as  they  did:  1  Qtmn  and  Herd's  Statutes,  p.  864,  sec.  26. 

The  petition  represented  that  the  lands  of  " Weaver,'* 

and  others  named,  would  be  affected  by  the  proposed  road. 
Inasmuch  as  it  appears  in  the  record  elsewhere  that  the  lands 
of  three  Weavers, — Michael,  Benjamin,  and  Peter, — all  of 
whom  are  petitioners,  would  be  affected,  we  think  the  defect 
in  the  original  petition  is  cured;  and  at  any  rate,  objections  of 
that  character,  if  not  made  before  the  appointment  of  viewers, 
ought  not,  we  think,  to  be  entertained  afterward,  especially  if 
made  by  other  parties. 

Section  16  of  the  highway  act,  1  Oavin  and  Herd's  Statutes, 
863,  which  prohibits  the  viewers  from  locating  a  highway 
through  an  inclosure  without  the  owner's  consent,  unless  a 
good  way  cannot  otherwise  be  had,  is  intended  for  the  govern- 
ment of  the  viewers,  and  if  they  find  such  inclosure  upon  the 
route  petitioned  for,  the  owner  of  which  does  not  so  consent, 
and  they  find,  upon  examination,  that  a  good  route  for  a  road 
can  be  otherwise  had,  the  statute  makes  such  facts  an  absolute 
bar  to  the  establishment  of  a  highway  there,  and  the  viewers 
are  not  possessed  of  a  roving  commission  which  gives  them 
authority  to  locate  a  road  in  any  place  materially,  if  at  all, 
different  from  that  mentioned  in  the  petitbn.  The  statute 
which  requires  them  to  locate  it  on  the  best  ground  ought  not 
to  be  held  to  authorise  them  essentially  to  depart  from  a  defi- 
nite route  petitioned  for.  When  the  report  is  silent  as  to  the 
interference  of  any  such  inclosure,  it  would  be  in  accordance 
with  the  rule  applicable  in  other  cases  to  assume  that  there 
was  no  such  inclosure,  or  that  the  owner  had  given  the  requi- 
site consent.  When  the  case  is  appealed,  and  tried  by  a  jury, 
a  general  verdict  for  the  petitioners  ouj^t  to  be  regarded  as 
covering  that  question.  Where,  as  in  this  case,  the  questions 
of  utility  and  of  damages  only  are  put  to  the  jury,  and  the  re> 
monstrants  do  not  ask  that  the  question  concerning  indosures 
shall  be  also  submitted,  we  think  it  too  late  for  them  to  raise 
any  question  about  it  afterward.  The  statute  is  silent  as  to 
the  practice,  and  that  which  prevails  in  ordinary  suits  is  not 
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exactly  applicable  to  the  subject  Bat  there  muBt  be  a  prao- 
ticci  and  the  sooner  it  is  settled  the  better.  It  approaches 
very  near  to  legislation  to  do  it,  and  yet  we  cannot  avoid  it 
That  which  we  have  indicated  seems  simple,  famishing  an 
easy  mode  of  reaching  the  merits,  and  giving  little  opportanity 
to  defeat  the  establishment  of  highways,  unless  they  ought  to 
be  defeated.  We  regard  the  course  required  by  the  statute, 
where  inclosures  interfere,  as  a  thing  not  necessary  to  give  ju- 
risdiction, but  a  proceeding  in  the  matter  after  the  jurisdiction 
has  been  obtained.  All  the  facts  necessary  to  give  jurisdictum 
in  a  road  case  must  affirmatively  appear  by  the  record,  else  the 
jurisdiction  will  not  be  deemed  to  have  been  acquired.  But 
as  to  proceedings  in  the  cause  after  jurisdiction  to  proceed  has 
been  obtained,  the  same  presumption  in  support  of  their  regu- 
larity will  be  indulged  as  in  ordinary  cases  with  courts  of 
general  jurisdiction.  This  is  a  well-established  principle,  and 
the  conlSict  in  the  cases  upon  the  subject,  which  must  have 
perplexed  every  lawyer  who  has  had  occasion  to  examine 
them,  has  resulted  from  losing  sight  of  the  distinction  between 
the  facts  required  to  entitle  the  tribunal  to  take  jurisdiction 
and  those  occurring  afterward  in  the  exerdse  of  jurisdiction. 
The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  triaL 

way  appear,  the  aame  pnaomptioiia  in  favor  of  the  regnlirity  of  its  proceed* 
ings  are  indulged  in  at  in  ordinary  caaee  in  ooorti  of  general  jurisdiction: 
Porter  V.  SUmt,  73  Ind.  8;  MtUer  t.  Porter^  71  Id.  625;  and  to  the  same  effect^ 
in  Bubstanoe,  see  Board  qf  CommMonert  t.  MarHU,  46  Id.  118;  SpamkUitg  r. 
BcUdwm,  81  Id.  877,  aU  dttng  the  principal  oaie. 

ArpxAL  Libs  vbom  Dmbioh  ov  Oomrrr  Boabd  ^^■mi— h>g  petition  for 
opening  and  maintenance  of  highway:  SeeiSMtAv.  i8o0aro0^84Ind.288^citii^ 
the  principal  case. 

In  EaroiAnNO  Damaois  iob  Taxdto  Laxb  iob  Hiohwat,  benefits  te 
complainant  from  proposed  way  may  be  considered:  Bdgamcm  v.  Moore,  84 
Ind.  600,  citing  the  principal  case. 

Objioiion  that  Kaios  w  FnsoHS  thboooh  wbdss  Lavd  Hiohwat 
wouia>  Pass  do  not  i^pear  in  the  petition  mast  be  made  before  appointment 
of  Tiewars^  or  ift  la  waivsdi  Omss  V.  JIMoi^  86  Ind.  60^  dtii^  the 
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Jenkess  V.  JeNNB8& 

QSHXBALLT,  DOIOOILB   OV  WzirX  18    DTOBMDfKD    B¥   ThAT   OF   HuSlJkirp; 

bat  where  there  hM  been  »  final  eeperfttioa  of  hwbeiid  and  wif e»  edJ 
they  have  their  actual  permanent  residenoe  in  different  atatea,  the  domi- 
cile of  the  hnaband  cannot  be  regarded  aa  fixing  that  of  the  wife,  ao  aa 
to  confer  or  ooat  the  jnriadiotion  in  a  aait  for  diroroe. 
Bmimroi  OF  DzFiniAiiT  nr  Staxb  is  not  KaonBABT  in  AcnoM  lom 
DivoBCB  in  Indiana  to  enable  him  to  file  hia  eroaa-petitioQ  and  obtain 
affirmative  relief. 

Action  for  divorce.    The  opinion  Btates  the  facts. 

D.  D.  PraU  and  D.  P.  Baldwin,  for  the  appellant 

Diekey  and  Blakej  for  the  appellee. 

By  Court,  Frazbb,  J.  The  appellant  filed  his  petition 
agahist  the  appellee,  his  wife,  for  divorce.  The  wife  answered, 
and  also  filed  a  cross-petition,  praying  a  divorce  in  her  own 
behalf,  and  thereupon  the  appellant  dismissed  his  petition, 
and  answered  the  cross-petition  by  a  general  denial.  Upon 
trial,  the  court  found  the  facts  specially,  and  its  conclusions 
of  law  thereon,  and  decreed  a  divorce  to  the  wife,  with  eight 
hundred  dollars  as  alimony.  The  husband  appeals.  The 
special  findings,  so  far  as  need  be  set  forth  to  exhibit  the  ques- 
tions before  us,  are  as  follows: — 

That  the  parties  were  lawfully  married  some  eighteen  or 
twenty  years  ago;  that  they  have  never  had  a  child;  that  the 
wife  has,  for  most  of  the  time  since  her  marriage,  been  an  m- 
valid;  that  the  plaintiff  was  guilty  of  mistreating  her,  as 
chared  in  the  cross-petition,  and  that  she  is  entitled  to  a  di- 
vorce and  eight  hundred  dollars  alimony;  that  she  resolved 
three  years  ago  last  fall  to  part  from  him  and  go  to  live  with 
her  father  and  brother  in  the  state  of  Pennsylvania,  and 
accordingly  left  at  that  time  with  her  father,  and  has  been 
living  ever  since  with  her  father  and  brother  in  that  state, 
without  any  intention  of  returning  to  this  state  to  reside  here; 
that  she  never  did  return,  except  to  defend  this  suit,  last  fall 
and  at  the  present  time,  and  to  prosecute  her  cross-petition, 
and  intends  to  return  to  that  state  on  the  conclusion  of  the 
present  trial,  and  the  conclusions  of  law  upon  these  facts 
are: — 

1.  That  the  court  has  jurisdiction  to  try  and  determine  the 
cross-petition,  by  reason  of  having  acquired  jurisdiction  to 
try  the  petition  of  the  plaintiff,  and  that  the  diJsmissal  of  that 
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petition  does  not  oust  that  jnrisdictiony  and  that  it  was  not 
necessary  for  the  wife  to  allege  or  prove  that  she  was  a  Ixma 
fide  resident  of  the  state  for  one  year  previous  to  filing  said 
cross-petition. 

2.  That  if  it  were  necessary,  the  wife  has  not  lost  her  domi- 
dle  in  Miami  County,  Indiana,  hy  reason  of  her  residence  in 
Pennsylvania,  and  is  to  be  deemed  and  taken  as  a  resident  of 
the  same  county  with  her  husband  (because  of  his  domicile 
here),  and  for  the  purposes  of  this  suit. 

Proper  exceptions  to  the  conclusions  of  law  of  the  court  be* 
low  present  two  questions  for  our  determination. 

1.  In  case  of  final  separation  of  husband  and  wife,  and  their 
actual  permanent  residence  in  different  states,  is  the  domicile 
of  the  husband  to  be  regarded  as  fixing  that  of  the  wife,  so  as 
to  confer  jurisdiction  in  a  divorce  case? 

In  the  view  we  entertain  of  the  case  befiyre  us  this  question 
is  not  now  important  But  it  is  in  the  record,  and  has  been 
argued  by  counsel,  and  it  is  probably  our  duty  now  to  decide  it 

The  general  rule  undoubtedly  is,  that  the  domicile  of  the 
wife  is  determined  by  that  of  her  husband.  This  rule  results 
firom  the  legal  identity  of  husband  and  wife,  constituting  them 
one  person  in  law,  and  firom  her  duty  to  dwell  with  him.  But 
it  is  argued  on  behalf  of  the  appellant  that  the  identity  of 
domicile  is  a  presumption  which  may  be  rebutted  in  a  divorce 
case;  that  any  act  of  the  husband  which  entitles  the  wife  to  a 
divorce  immediately  discharges  her  irom,  any  obligation  to 
dwell  with  him;  that  in  such  a  case  she  must  separate  firom 
him  to  preserve  her  legal  rights,  or  the  cohabitation  will  be  a 
condonation  of  the  act;  and  that  when  the  duty  of  dwelling 
together  ceases,  the  presumption  must  also  cease. 

There  is  much  force  in  tlds  argument,  and  it  is  not  without 
direct  authority  to  support  it  In  Schonwald  v.  Schonwaldj  2 
Jones  £q.  867,  it  was  held  that  'Hhe  maxim  that  the  domicile 
of  the  wife  follows  that  of  the  husband  cannot  be  applied  to 
give  jurisdiction."  And  it  was  decided  that,  at  any  rate,  the 
statute  of  North  Carolina  requiring  three  years'  residence  there 
before  a  party  could  sue  for  divorce  meant  actual  residence,  — 
a  living  there  in  fact;  that  any  other  construction  would 
defeat  the  purpose  of  the  statute,  which  was  to  prevent  the 
residents  of  other  states  firom  obtaining,  in  the  courts  of  that 
state,  divorces,  when  they  could  not  obtain  them  at  home.  But 
precisely  the  contrary  doctrine  has  been  held  in  Massachusetts. 
In  Greene  v.  Oreene.  11  Pick.  410,  the  husband,  while  residing 
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in  Rhode  Island,  abandcmed  hia  wife,  and  removed  to  Massa* 
chosetts,  she  continuing  £Dr  five  years  to  reside  in  Rhode 
Island,  when  she  went  to  the  county  of  his  domicile  in  Mas- 
sachusetts, and  immediately  sued  for  a  divorce  a  menaa  et 
thoro.  The  statute  required  a  residence  in  Massachusetts  to 
give  jurisdiction.  The  jurisdiction  was  sustained  upon  the 
ground  that  the  domicile  of  the  husband,  as  a  matter  of  law, 
determines  that  of  the  wife.  But  in  Harteau  v.  HarteaUy  14 
Id.  181  [25  Am.  Dec.  872],  the  wife,  after  being  deserted  by 
her  husband  in  New  York,  returned  to  her  former  home  in 
Massachusetts  to  live,  and  afterward  filed  her  libel  there  for 
divorce,  the  husband  still  retaining  his  domicile  in  New  York. 
A  decree  was  refused  for  want  of  jurisdiction  upon  other 
grounds,  but  it  was  ruled  that  the  maxim  ^Hhat  the  domicile 
of  the  wife  follows  that  of  the  husband"  cannot  be  applied 
in  such  a  case  to  oust  the  court  of  jurisdiction;  that  the  law 
will  recognize  the  wife  as  having  a  separate  existence,  sepa- 
rate interests,  and  separate  rights  in  those  cases  where  the 
object  of  the  proceedings  is  to  show  that  the  marriage  relation 
itself  ought  to  be  dissolved;  otherwise  the  parties  would  stand 
on  very  unequal  grounds,  as  the  husband  could  change  his 
own  domicile  at  will,  and  thus,  in  many  cases,  deprive  the  wife 
of  all  opportunity  of  enforcing  her  rights.  In  fiill  accord  with 
this  doctrine  is  the  case,  in  our  own  state,  decided  at  an  earlier 
date,  of  Tolen  v.  Tokuy  2  Black!  407  [21  Am.  Dec.  742].  In 
that  case  the  parties  resided  in  Kentucky  when  the  cause  of 
divorce  arose.  The  wife  afterward  removed  to  this  state, 
animo  manendif  and  brought  her  suit  for  divorce,  the  husband 
never  having  resided  here;  and  it  was  held  that  the  court  had 
jurisdiction.  The  doctrine  of  that  case  has  been  universally 
adopted  in  practice  here  ever  since,  and  it  must  be  considered 
settled.  It  is  a  denial  of  the  most  essential  municipal  author- 
ity to  say  that  a  state  has  no  jurisdiction  to  determine,  ac- 
cording to  its  laws,  the  social  status  of  the  people  residing  in 
good  faith  within  it;  and  in  doing  so  it  may,  perhaps,  inci- 
dentally affect  that  of  people  dwelling  in  other  states.  There 
is  no  principle  upon  which  the  two  Massachusetts  cases  above 
mentioned  can  be  reconciled,  unless  it  be  that  the  wife,  for  the 
purposes  of  such  a  suit,  may  have  two  domiciles  in  separate 
states,  either  of  which  gives  jurisdiction.  With  great  respect 
for  a  court  always  ranking  among  the  very  first  for  the  pro- 
found learning  and  high  character  of  judges  composing  it,  we 
cannot  assent  to  this  proposition.    Under  a  statute  like  ours, 
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especially,  which  requires  a  bona  fide  residence  here  for  a  given 
time  to  confer  jurisdiction  in  the  first  instance,  we  must  for- 
get the  purpose  of  the  statute  itself,  and  the  just  limits  which 
the  universally  recognized  principles  of  public  law  impose  upon 
every  state,  in  exercising  the  power  of  regulating  the  domestic 
relations,  before  we  can  be  prepared  to  hold  that  one  who  never 
dwelt  here  is  at  liberty  to  appeal  to  our  court  as  a  plaintiff 
seeking  divorce.  To  do  so  would  be  to  substitute  a  construc- 
tive residence  for  that  actual  bona  fide  dwelling  here,  animo 
manendiy  which  it  was  the  purpose  of  our  legislature  to  require. 

2.  The  remaining  question  depends  upon  the  construction 
to  be  given  to  our  statute  of  divorces.  It  is,  whether  upon 
cross-petition  by  a  non-resident  our  courts  have  jurisdiction 
to  grant  divorce  where  the  original  cause  was  within  the  juris- 
diction ? 

Section  6  of  our  divorce  act  provides  that  '^  divorces  may 
be  decreed,"  etc.,  *'on  petition  filed  by  any  person  who,  at  the 
time,"  etc.,  *'  shall  have  been  a  bona  fide  resident  of  the  state 
one  year  previous  to  the  filing  of  the  same,  and  a  bona  fide 
resident  of  the  county  at  the  time  of  filing  such  petition." 
By  the  eleventh  section  a  mode  is  provided  for  giving  notice 
to  the*  defendant  when  not  a  resident  of  this  state,  and  by  sec- 
tion 14  it  is  enacted  that,  ^^in  addition  to  an  answer,  the  de- 
fendant may  file  a  cross-petition  for  divorce,  and  when  filed 
the  court  shall  decree  the  divorce  to  the  party  legally  entitled 
to  the  same.  If  the  original  petition  be  dismissed  after  the 
filing  of  a  cross-petition,  the  defendant  may  proceed  to  the 
trial  of  the  cross-petition,  without  further  notice  to  the  adverse 
party."  These  provisions  must  be  construed  together,  and  if  it 
can  reasonably  be  done,  full  effect  must  be  given  to  each  of  them. 

A  brief  review  of  our  recent  legislation  concerning  divorces 
may  aid  us.  In  1852,  we  permitted  any  resident  of  the  county 
to  apply  to  our  courts  in  that  county  for  a  divorce,  and  his 
own  affidavit  of  such  residence  was  made,  prima  faciej  suffi- 
cient evidence  of  it  Under  that  act  such  monstrous  abuses 
were  practiced,  to  the  ii^ury  of  unsuspecting  husbands  and 
wives  in  other  states,  that  our  statute  became  a  reproach  to 
us  abroad.  The  mischief  was  not  that  parties  re<dding  else- 
where came  to  the  domiciles  of  their  husbandb  or  wives  here, 
and,  in  response  to  their  applications  for  divorce,  obtained 
decrees  on  their  own  behalf,  on  cross-petitions  filed.  Quite 
otherwise.  It  was  that  persons  from  other  states,  leaving 
home  upon  pretended  visits  of  business  or  pleasure,  never  in- 
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tending  to  domicile  here,  and,  in  many  cases,  not  remaining  a 
day  among  us,  and  sometimes  not  even  entering  onr  borders 
at  all,  had,  by  the  barest  frauds  and  perjuries,  procured 
divorces  in  our  courts.  As  the  fourteenth  section  then  stood, 
the  dismissal  of  the  petition  carried  the  cross-petition  with  it, 
and  enabled  a  plaintiff,  who  must  be  defeated  by  the  resident 
or  non-resident  defendant  upon  cross-petition,  by  dismissing 
his  petition  as  often  as  a  cross-petition  was  filed,  to  annoy  and 
perhaps  exhaust  the  defendant  so  that  finally  no  defense 
would  be  made.  In  a  case  like  the  one  before  us,  where  the 
defendant  is  a  wife  residing  in  a  distant  state,  it  is  easy  to  see 
that  this  consequence  might  easily  be,  and  how  non-resident 
defendants  might  be  outraged.  The  protection  of  the  rights 
of  the  people  of  other  states,  and  a  regard  for  the  good  name 
of  our  own  state  abroad,  demanded  imperatively  that  both 
sections  6  and  14  should  be  amended  so  as  to  shut  the  door 
against  these  mischiefs  and  abuses;  and  accordingly,  they 
were  amended  in  1859,  and  put  in  the  form  which  we  have 
copied  in  a  preceding  part  of  this  opinion.  It  is  due  to  our 
character  as  a  state  to  say  that  this  remedial  legislation  has 
put  an  effectual  check  upon  the  pre-existing  state  of  affairs, 
and  that  it  is  believed  that  the  judges  of  our  nisi  prius  courts, 
by  being  careful  to  require  proof  of  the  facts  which  give  juris- 
diction, and  our  prosecuting  attorneys,  by  vigilance  in  oppos- 
ing divorces,  as  the  law  requires,  whenever  the  defendant 
makes  default,  are  quite  as  successful  in  preventing  the  fraud- 
ulent practices  of  which  we  have  spoken  as  are  the  tribunals 
of  most  of  our  sister  states.  If  these  continue,  they  will  be 
chargeable,  not  to  our  laws,  but  to  those  who  are  intrusted 
with  their  administration. 

It  must  be  quite  apparent  that  to  hold  the  requirement  of  a 
year's  residence  applicable  to  defendants,  as  well  as  peti- 
tioners, is  not  only  to  give  section  6  a  construction  not  re- 
quired by  its  language,  but  also  to  make  it  conflict  with  the 
general  terms  of  section  14.  Nor  is  this  all.  A  consequence 
would  be,  that  in  two  cases  precisely  alike  in  their  facts,  the 
defendant  in  one  being  a  resident,  and  in  the  other  a  non- 
resident, the  former  might  result  in  a  decree  for  divorce  on 
i^ross-petition,  with  such  alimony  as  ought  to  be  given  where 
the  plaintiff  is  in  fault;  while  in  the  latter,  that  vindication 
of  character  which  can  often  be  secured  only  by  a  decree  could 
not  be  had  by  the  defendant,  nor  could  tiie  alimony  be  ad- 
justed upon  the  basis  of  the  &ct  that  the  defendant  was  the 
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party  aggrieved.  Such  a  discrimination  against  non-resident 
defendants  finds  no  place  within  the  letter  of  the  statnte,  still 
less  in  its  spirit,  and  a  constmction  which  wonld  allow  it 
would  invite,  in  the  class  of  cases  in  which  they  could  be 
most  successfdlly  perpetrated,  the  very  worst  abuses  which 
the  amendment  of  section  14  was  intended  to  prevent. 

So  fEU*  as  the  decree  affects  the  status  of  the  plaintiff,  who  is 
a  resident,  and  imposes  upon  him  a  pecuniary  liability  for  the 
alimony  allowed,  which  will  be  effective  here,  we  suppose 
there  can  be  no  doubt  that  it  was  competent  for  an  Indiana 
court  to  go,  if  it  proceeded  according  to  our  laws.  Whether 
the  courts  of  Pennsylvania  will  regard  the  social  condition  of 
the  defendant  as  having  been  changed,  is  not  a  question  for 
us.  It  is  to  be  regretted,  however,  that  questions  of  that  class 
have  not  been  always  dealt  with  upon  general  principles  of 
public  law  rather  than  maxims  of  local  policy. 

Upon  the  question  in  hand,  we  concur  with  the  learned 
judge  below,  in  his  conclusion  of  law,  ^'that  the  circuit  court 
had  jurisdiction  to  try  and  determine  the  cross-petition,"  etc., 
*'  and  that  it  was  not  necessary  for  the  defendant  to  prove 
that  she  was  a  bona  fide  resident  of  this  state  for  one  year  pre- 
vious to  filing  said  cross-petition." 

Thus,  while  our  statute  is  intended  to  prevent  non-residents 
from  making  use  of  our  courts  to  perpetrate  firauds  upon  their 
unsuspecting  wives  or  husbands,  by  coming  here  to  petition 
for  divorces,  it  at  the  same  time  arms  them  with  every 
weapon  of  defense  which  is  afforded  to  our  own  people  when 
brought  into  court  at  the  suit  of  those  whose  bona  fide  resi- 
dence here  gives  us  jurisdiction.  As  we  construe  the  statute, 
section  14  is  the  complement  of  section  6,  and  both  together 
are  well  calculated  to  protect  non-residents,  prevent  abuses, 
and  promote  the  enlightened  administration  of  justice  in 
divorce  cases. 

The  judgment  is  affirmed,  with  one  per  cent  damages  and 
costs.  

DoMidLi  OonnuLLT:  See  OUman  t.  Oilman,  83  Am.  Dec.  602,  and  notes. 
Domicile  of  hiubaad  aa  domicile  of  wife:  See  Beard  r.  Kmooe,  63  Id.  125,  and 
note.  The  role  that  the  domicile  of  the  hnshand  ia  the  domicile  of  the  wife 
doea  not  apply  in  caaaa  of  deaertion  by  the  hnaband:  IhUehar  t.  JhOcher,  39 
Wis.  650,  citing  the  principal  caae. 

JuRisDionoN  nr  Divobos  Gases  is  Aoqudod  if  one  party  reside  within 
the  territory,  though  the  other  ia  a  non-reaident:  Hood  t.  State,  56  Ind.  270; 
People  V.  DavfeU,  25  Mich.  272,  both  citing  the  principal  caae.  As  to  juris- 
diction over  foreignera  in  divorce  cases  generally,  see  the  Botea  to  Hammr  r. 
Tumer.  7  Am.  Dec.  206-20S,  and  TofaiT.  Tolm^  21  Id.  747-752. 
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Onaioir  OiBsnot  d  not  Boukb  to  Keoeetm  Uotna  iqib  TKAVSKXKTATKni 
vnlaM  it  is  properly  Moored  end  addreewd. 

BxrOIAL  OF  COMMOir  C*^»ynnt  TO  COOKT  MONXT  TaKIV  fOR  TRAITSFOBTA* 

vxm,  et  the  leqoeet  of  the  ooniignor,  will  not  ereste  any  pieeamptioii 
egeinit  bim  eo  to  the  amoont  oontaizied  In  the  peokage. 
BaoiEAL  zv  Cknoum  Cabbimb's  Rioxift,  Qmai  ion  Pagkaob  of  Mokst 
in  a  iBilid  onvelopeb  that  it  la  **iaid  to  oontain''  a  ghren  amoimt»  ia  not 
prima/ade  endoioe  that  the  peokage  did  in  hat  oontam  the  amoont 


Aono!!  againBt  oomnum  carrier  for  foiltire  to  deliver  certain 
moneyB.    The  opinion  states  the  &ct8. 

H.  W.  Harrington  and  O.  A.  JTordy,  for  the  appellant 
/.  E.  McDonald^  A.  L.  BoachSy  and  D.  Sheehy  for  the  ap- 
pellee. 

By  Coorti  Rat,  J.  Complaint  for  a  failure  to  deliver  to  the 
consignee  of  the  plaintiff  one  hundred  dollars.  The  defend- 
ant is  charged  with  having  received  the  same  as  a  common 
carrier.  Answer,  deniaL  Trial  by  juryi  and  finding  for  de- 
fendant 

Exceptions  were  taken  to  instructions  of  the  judge  before 
whom  the  cause  was  tried,  and  to  the  overruling  of  the  motion 
for  a  new  trial,  and  it  is  insisted  that  the  finding  of  the  jury 
is  not  supported  by  the  evidence.  The  evidence  introduced 
by  the  pUintiff  was,  that  he  took  to  the  office  of  the  defend- 
ant, in  the  dty  of  Madison,  $1,182.16  in  currency,  and  re- 
quested Burke,  the  agent  of  ^e  defendant,  to  count  it,  saying, 
^  Here  is  a  one-thousand-dollar  bill,"  holding  the  same  in  his 
hand,  ''and  you  can  count  the  rest"  The  agent  replied, 
*'  No,  we  don't  count  money  here."  The  money  was  placed  in 
an  envelope,  the  plaintiff  could  not  recollect  whether  by  him- 
self or  by  Burke,  and  the  envelope  was  closed  by  wetting  the 
gum  upon  it  The  package  was  addressed  by  Burke.  The 
envelope  was  introduced  in  evidence,  with  the  wax  seals  and 
stamp  of  the  company  upon  it  The  plaintiff  also  introduced 
evidence  to  show  that  when  the  package  was  received  in  New 
York  City  by  the  consignees,  it  was  by  them  opened  at  one 
end,  and  the  money  taken  out  and  counted,  and  the  package 
found  to  contain  only  $1,082.16. 

The  receipt  given  by  the  company  contained  these  words: 
*'  Received  of  William  A.  Fitzgerald  one  package,  sealed,  and 
said  to  contain  $1,182.16,  addressed,"  etc. 
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The  evidence  introduoed  by  the  defendant  was  that  of 
Burke,  the  agent,  who  stated  that  he  declined  to  count  the 
money  because  it  was  against  the  rules  of  the  company.  That 
the  plaintiff  placed  the  money  in  the  envelope,  and  inclosed 
it  by  wetting  the  mucilage  and  closing  down  the  envelope; 
that  he,  Burke,  took  the  package,  sealed  up  as  it  waB  with 
the  gum,  and  directed  it  as  Mr.  Fitzgerald  requested,  and  does 
not  know  what  amount  of  money  was  in  the  package.  Burke 
placed  one  wax  seal  upon  the  envelope  before  the  plaintiff  left 
the  office,  and  had  all  the  seals  on  before  he  had  gone  fifty 
steps  away.  The  package  was  placed  in  the  iron  safe,  which 
was  locked,  and  the  only  key  kept  in  the  possession  of  the 
agent,  and  the  money  sent  in  the  morning,  sealed  up  in  a  bag 
with  wax  seals  and  locked  in  an  iron  safe.  The  wax  was 
impressed  with  the  seal  of  the  office  at  Madison.  The  pack- 
ages sent  from  Madison  were  checked  off  in  Cincinnati,  and 
resealed  in  a  bag,  and  placed  in  a  safe,  and  sent  to  New  York 
in  care  of  an  agent.  One  duplicate  key  was  in  Cincinnati, 
and  one  in  New  York.  The  agent  who  accompanied  the 
package  had  no  key  to  the  safe  in  his  charge.  Upon  cross- 
examination,  the  agent  stated  that  he  '^  had  the  chance  to' 
count  the  money,  if  he  wished,  but  that  they  did  not  count 
money,  as  it  would  make  the  defendant  liable." 

The  plaintiff  requested  the  court  to  instruct  the  jury  as 
follows: — 

'^A  written  receipt,  or  bill  of  lading,  given  by  the  agent  of 
the  company,  stating  that  the  company  had  received  from  the 
plaintiff  'one  package,  sealed,  and  said  to  contain  $1,182.16, 
addressed  to  Andrews,  Giles,  Sanford,  &  Co.,  70  and  72  Frank- 
lin Street,  New  York,  to  be  forwarded,'  is  prima  facie  evidence 
that  the  plaintiff  did  deliver  to  the  defendant  such  package 
[containing  said  amount  of  money],  addressed  as  aforesaid; 
and  if  you  believe  from  the  evidence  that  said  package  was 
delivered  to  such  agent  of  the  defendant,  at  the  time  alleged, 
and  was  not  sealed,  but  was  open,  and  that  the  plaintill 
requested  said  agent  to  count  said  money,  and  see  that  there 
was  the  sum  of  $1,182.15  therein,  but  that  said  agent  then  and 
there  refused  to  count  said  money,  but  sealed  up  the  packiige 
without  counting  it,  such  a  state  of  fiacts  may  be  considered 
by  you  as  evidence  tending  to  show  that  said  amount  of  money 
was  in  the  package  [and  the  burden  would  thereby  be  thrown 
on  the  defendant  to  show  by  a  preponderance  of  evidence,  and 
to  your  satisfaction,  that  said  sum  of  money  was  not  in  said 
package  when  the  same  was  delivered  to  said  agent]." 
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The  court  gave  the  instraction,  except  the  portion  included 
in  brackets.  The  last  part  of  the  instruction  was  correctly 
refused,  as  it  required  the  defendant  to  show  to  the  satisfaction 
of  the  jury  that  the  sum  of  money  was  not  delivered  to  the 
agent  This  would  permit  the  plaintiff  to  recover  upon  prtTna 
facie  evidence,  unless  the  defendant  could  not  only  rebut  a 
presumption,  but  establish  his  defense  to  the  absolute  satisfac- 
tion of  the  jury.  The  plaintiff  is  not  entitled  to  the  benefit  of 
a  doubt  created  by  the  evidence. 

The  court  gave  these  instructions  to  the  jury: — 

"1.  If  the  jury  find  ftom  the  evidence  that  the  company 
delivered  the  package  to  the  consignees  intact,  as  received  by 
said  company,  the  company  is  not  liable  further  as  a  common 
carrier. 

"2.  The  plaintiff  charges  that  on  the day  of  October, 

1863,  he  delivered  to  the  defendant,  in  the  city  of  Madison, 
Indiana,  a  package  of  money,  containing  $1,182.16,  which  the 
defendant,  as  a  common  carrier,  received  and  agreed  to  deliver 
to  Andrews,  Giles,  Sanford,  &  Co.,  at  70  and  72  Franklin  Street, 
New  York,  and  that  defendant  did  not  deliver  said  package  as 
stipulated,  containing  $1,182.16,  but  only  delivered  $1,082.16. 
The  defendant  takes  issue  upon  these  averments,  and  upon 
this  issue,  the  burden  of  proof  rests  upon  the  plaintiff  to  show, 
by  a  preponderance  of  evidence,  that  he  did  deliver  to  the 
defendant  a  package  of  money  containing  $1,182.16,  as  charged 
in  his  complaint  If  this  fiEtct  is  established  to  your  satisfac- 
tion, the  burden  of  proof  is  upon  the  defendant  to  show  that 
the  package  containing  $1,182.16  was  delivered  as  stipulated. 

'^3.  The  receipt  given  by  the  agent  of  the  defendant  for  the 
package  of  money  when  it  was  delivered  has  been  offered  in 
evidence,  and  there  is  a  difference  of  opinion  between  the 
opposing  counsel  as  to  the  construction  to  be  given  to  that 
receipt  The  counsel  for  the  plaintiff  insisting  that  the  receipt 
is  prima  facie  an  admission  that  the  defendant  received  from 
the  plaintiff  $1,182.16,  and  devolves  upon  defendant  the  bur- 
den  of  proof  to  show  ttiat  that  amount  was  not  received.  We 
think,  gentlemen,  that  the  receipt  should  be  interpreted  like 
any  other  contract  between  parties,  and  that  the  language 
used  should  be  ^ven  its  ordinary  construction;  and  the  lan- 
guage of  the  receipt  does  not,  in  our  opinion,  amount  to  an 
admission  on  the  part  of  the  defendant  that  the  package  con- 
tained $1,182.16. 

'^4.  There  is  testimony  tending  to  show  that  it  is  a  rule  of 
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the  Adams  Express  Company  (the  defendant)  that  the  agents 
of  the  eompany  shall  not  count  money  packages,  bat  receipt  for 
the  package  as  sealed,  and  said  to  contain  a  specified  sum. 
We  think  a  company  may  organize  as  a  common  carrier,  and 
establish  such  a  role,  and  it  will  then  be  optional  with  the 
pabllo  to  patronize  it  or  not." 

The  plaintiff  excepted  to  the  giving  of  these  charges. 

It  is  insisted  by  the  appellant  that  the  nse  of  the  word  ^'in- 
tact'' in  the  charge  set  oat  second  in  order  was  improper,  as 
the  primary  meaning  of  the  word  is  ^nntouched.''  If  the 
jury  so  understood  the  word  used,  it  would  require  the  com- 
pany to  deliver  the  package  '^untouched,''  as  it  was  received, 
to  the  consignees.  We  are  at  a  loss  to  discover  ^w  so  strict 
a  rule  applied  to  the  defendant  could  injure  the  plaintiff  on 
the  trial.  The  objection,  however,  has  no  merit,  as  the  jury 
had,  doubtless,  sufficient  intelligence  to  arrive  at  the  proper 
meaning  of  the  word  from  the  context 

The  only  questions  presented  by  the  instructions,  then,  are, 
whether  the  court  properly  refus^  to  instruct  the  jury  that 
the  words  '^  said  to  contain,"  in  the  receipt,  were  prima  facie 
evidence  of  the  amount  actually  inclosed  in  the  package;  and 
whether  the  refusal  of  the  agent  to  count  the  money  when  re- 
quested threw  the  burden  of  the  issue  upon  the  defendant. 
The  rule  is  well  settled,  that  before  any  inference  can  be 
drawn  from  the  passiveness  or  silence  of  a  party,  the  circum- 
stances must  be  such  as  not  only  afforded  him  an  opportunity 
to  act  or  speak,  but  such  as  would  properly  and  naturally 
call  for  some  action  or  reply:  1  Oreenl.  Ev.,  sec.  197.  Clearly, 
in  this  case,  the  agent  did  not  intend  to  admit  the  amount 
stated  by  the  plaintiff  to  be  the  correct  sum,  as  he  placed 
his  refusal  expressly  upon  the  ground  that  his  counting  the 
money  would,  in  his  opinion,  render  the  defendant  liable.  Was 
it,  then,  the  duty  of  the  agent  to  count  the  money,  and  thus 
furnish  to  the  plaintiff  an  admission  by  the  defendant's  agent 
of  the  contents  of  the  package  about  to  be  delivered  to  the 
company  for  transportation  to  New  York?  The  money  was 
to  be  conveyed  in  a  sealed  package.  The  package  was  re- 
ceived sealed  up,  according  to  the  testimony  of  the  agent  of 
the  defendant  The  company  would  only  receive  it  when 
thus  properly  enveloped  and  secured.  Declining  to  count  the 
money  or  receive  it  before  properly  secured,  the  agent  re- 
ceipted for  the  package,  and  as  the  plaintiff  well  knew,  with 
no  other  knowledge  beyond  his  statement  of  the  exact  amount 
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incloBed.  It  was  not  the  duty  of  the  company  as  a  common 
carrier  to  receive  money  for  transportation  unless  the  same 
was  properly  secured  and  addressed.  How,  then,  can  it  be  in- 
sistedy  that  before  the  package  is  in  such  condition  that  the 
company  was  bound  as  a  carrier  to  receive  it,  the  agent  must 
inspect  it  while  in  the  possession  of  the  shipper?  In  our 
opinion^  the  company  was  under  no  obligation  to  furnish  to 
the  plaintiff  evidence  of  the  contents  of  a  package  received 
under  such  circumstances.  The  agent  gave  a  receipt  for  the 
package,  with  its  marks,  and  sealed  and  impressed  it  with 
the  office  marks  peculiar  to  the  office  at  Madison.  The  evi- 
dence given  in  the  receipt  is  sufficient  to  enable  the  plaintiff 
to  identify  the  package,  and  that  is  all  that  can  be  required 
of  the  carrier.  A  receipt  for  the  article  is  sufficient,  and  the 
plaintiff  must  be  able  to  establish  the  value,  and  cannot  re- 
quire the  carrier  to  furnish  such  evidence  for  him.  A  dif- 
ferent rule  would  require  the  company  to  become  not  only  a 
carrier,  but  an  appraiser  of  the  value  of  all  articles  about  to 
be  intrusted  to  them  for  transportation. 

The  carrier,  then«  being  under  no  obligation  to  count  the 
money,  no  presumption  can  be  created  against  him  by  his  re- 
fusal to  do  so  at  the  request  of  the  plaintiff. 

Did  the  r^^ceipt,  then,  create  such  a  presumption  against  the 
defendant?  The  recital  in  the  receipt,  if  it  had  absolutely 
admitted  the  sum  claimed  to  have  been  contained  in  the  en- 
velope, would  only  have  been  prima  fade  evidence  of  the 
amount,  and  could  have  been  contradicted  by  parol  evidence: 
1  Greenl.  Ev.,  sec.  805.  In  the  case  under  consideration,  the 
evidence  of  the  plaintiff,  that  the  agent  declared  that  they 
did  not  count  money  there,  and  that  the  amount  was  stated 
in  the  receipt  firom  the  declarations  of  the.  plaintiff  alone, 
would  have  prevented  any  such  presumption  arising  from  the 
instrument. 

But  the  language  of  the  receipt  is  not  prima  facie  evidence 
of  the  amount  of  money  contained  in  the  package.  '^  Received 
of  William  A.  Fitzgerald  one  package,  sealed,  and  said  to  con- 
tain $1,182.15,"  cannot  be  held  to  be  an  admission  that  the 
agent  knew  the  contents  of  the  package,  for  the  statement 
that  he  received  it ''  sealed ''  rebuts  any  implication  of  knowl- 
edge on  his  part  of  the  contents,  and  the  words  '^  said  to  con- 
tain $1,182.15,"  refer,  therefore,  clearly  to  the  statement  of 
the  person  who  deliveored  the  sealed  package  to  the  agent. 

W^»  ^ard  the  instructions  given  by  the  court  as  having 
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placed  the  plaintiff's  case  before  the  jury  in  the  most  favor- 
able lighty  and  we  cannot  disturb  the  finding  of  the  jury, 
rendered  as  it  was  with  the  sealed  envelope  before  them,  with 
the  impressions  on  the  wax  of  the  seal  of  the  Madison  office, 
and  open  only  at  the  end,  with  the  testimony  of  the  plain- 
tiff's witness  that  he  had  so  opened  it  and  taken  oot  the  con- 
tents. 

We  are  not  clear  that  the  finding  of  the  jury  is  not  in  ao- 
oordance  with  the  weight  of  the  evidence;  we  are  satisfied 
that  it  is  not  without  evidence  to  support  it. 

The  judgment  is  affirmed,  with  costs. 


Ybbby  V.  Bobinsoh; 

ftf  IXMAIIA,  14] 

Win's  Ihoboaxs  Lranvr  m  hxb  HnsBAHii's  Lahm  is  vox  Lost  n 
MosTo^QB  of  radi  lands  by  him  and  iattdomut  aala  thereunder,  where 
the  wife  wm  not  a  party  to  the  mortgage;  and  the  laet  that  the  landa 
were  afterwarda  aold  on  partition,  to  whioh  the  widow  w»e  not  a  party, 
would  not  diyest  her  of  her  oontingent  intereet 

Pabtition.    The  opinion  states  the  facts. 

J.  W.  Chapmany  H.  W.  HarringUm^  and  0.  A.  JTorNy^fixr  ths 
appellants. 

C.  E.  Walker  amd  A.  J).  MaUheum^  for  the  appellee. 

By  Court,  Eluott,  J.  Euphemia  Bobinson  filed  a  com- 
plaint in  the  court  of  common  pleas  of  Jefferson  County, 
alleging  that  she  was  seised  in  fee,  as  the  widow  of  Thomas 
J.  Robinson,  deceased,  of  one  third  of  five  undivided  ninths 
of  a  certain  lot  in  the  city  of  Madison,  and  that  the  defendants, 
Mary  Jane  Verry,  the  widow,  and  others,  the  children  of  John 
Verry,  deceased,  were  seised  of  the  residue  of  said  lot,  and 
praying  partition,  etc.  The  defendants  answered  in  denial. 
The  issue  was  submitted  to  the  court  for  trial,  who  found  the 
plaintiff  entitled  to  one  third  of  five  ninths  of  the  lot  in  fee  as 
claimed  in  the  complaint,  and  appointed  commissioners  to 
make  partition  thereof  accordingly. 

The  commissioners  having  reported  that  the  property  could 
not  be  divided  *' without  great  injury  thereto,  and  to  the  interest 
of  the  owners  thereof,"  the  court  ordered  and  decreed  that  the 
same  should  be  sold,  and  the  proceeds  divided  among  the  pro- 
prietors, according  to  their  respective  interests,  and  appointed 
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Richard  J.  Bright  a  commissioner  to  sell  the  same  on  terms 
specified  in  the  order. 

The  defendants  having  taken  and  filed  the  proper  exceptions 
to  the  several  findings  and  orders  of  the  court,  and  having 
filed  an  appeal  bond,  which  was  approved  by  the  court,  there- 
upon appealed  from  the  finding  of  the^  court,  that  the  plaintiff 
was  seised  of  one  third  of  five  ninths  of  said  lot,  and  from  the 
final  order  for  the  sale  thereof  based  on  said  finding. 

The  finding  and  order  of  the  court  below  are  based  on  an 
agreement  of  the  parties  as  to  the  facts  of  the  case,  which  is 
made  a  part  of  the  record,  and  is,  in  substance,  as  follows:  — 

That  Uie  plaintiff  was  married  to  Thomas  J.  Robinson  in  the 
jear  1845,  and  lived  with  him,  and  was  his  wife  up  to  the  time 
of  his  death,  in  November,  1863;  that  prior  to  the  year  1845, 
the  father  of  Thomas  J.  Robinson  died  intestate,  seised  in  fee- 
simple  of  lot  No.  7,  described  in  the  complaint,  leaving  a  wife 
and  nine  children,  to  whom  the  lot  descended;  the  wife  died 
before  1853;  that  prior  to  the  year  1853,  said  Thomas  J.  Robin- 
son purchased,  and  had  conveyed  to  him  in  fee,  the  interests  of 
four  of  the  other  children  in  said  lot,  and  consequently  then 
held  five  undivided  ninths  thereof;  that  in  September,  1853, 
said  Thomas  J.  mortgaged  said  five  ninths  of  the  lot  to  John 
Verry,  the  husband  of  the  defendant  Mary  Jane  Verry,  and  the 
father  of  the  other  defendants,  to  secure  a  debt;  but  that  his 
wife,  the  plaintiff  in  this  suit,  did  not  join  in  said  mortgage; 
that  at  the  September  term,  1856,  of  the  Jefferson  circuit  court, 
John  Verry  obtained  a  decree  of  foreclosure  on  said  mortgage 
against  said  Robinson,  and  fiir  the  sale  of  said  five  ninths  of 
the  lot  for  the  payment  of  said  debt;  to  which  suit  Euphemia, 
the  plaintiff,  was  not  a  party;  that  a  proper  execution  was  sub- 
sequently issued  on  said  decree,  and  the  five  ninths  of  said  lot 
was  sold  and  conveyed  by  the  sheriff  to  said  John  Verry;  that 
said  John  Verry  subsequently  instituted  proper  legal  proceed- 
mgs  in  the  Jefferson  circuit  court  against  the  other  proprietors 
of  said  lot  for  partition,  he  claiming  five  ninths  thereof;  and 
such  proceedings  were  had  therein  that  the  court  appointed  com- 
missioners to  make  said  partition,  and  to  set  off,  in  severalty,  to 
said  Verry  five  ninths  of  the  lot,  and  one  ninth  to  each  of  the 
other  four  proprietors;  that  the  commissioners  so  appointed  re- 
ported to  the  court  that  in  their  judgment  the  lot  could  not  be 
so  partitioned  without  great  damage  to  the  interests  of  said 
owners;  and  thereupon  the  court,  on  motion  of  said  Verry, 
ordered  that  said  lot  be  sold,  as  provided  by  the  statute,  and 
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that  the  prooeedB  be  divided  among  Ihe  owners,  in  proportion 
to  their  respective  interests,  and  appointed  a  commissioner  to 
make  said  sale;  that  said  commissioner,  after  having  the  lot 
duly  appraised,  sold  the  same  at  public  auction  to  said  John 
Verry  for  twelve  hundred  dollars,  two  thirds  of  the  appraised 
value  thereof;  that  said  sale  was  reported  to  and  confirmed  by 
the  court;  that  said  Verry  paid  the  purchase-money  in  full, 
but  that  before  a  deed  was  executed  to  him  both  he  and  the 
said  commissioner  died;  that  afterward,  on  the  petition  of  the 
wife  and  heirs  of  said  John  Verry,  defendants  in  this  suit^ 
the  lot  was  conveyed  to  them  under  said  purchase  by  a  com- 
missioner appointed  by  the  court  for  that  purpose;  that  in 
January,  1864,  and  before  the  commencement  of  this  suit,  the 
plaintiff  requested  said  Mary  Jane  Verry  and  the  other  de* 
fendants  to  set  off  to  her,  or  account  to  her  for,  her  undivided 
interest  in  said  lot;  that  the  said  Thomas  J.  Robinscm  and 
John  Verry  both  died  intestate,  and  that  said  proceedings  in 
partition,  and  said  sale  and  conveyance,  all  took  place  in  the 
lifetime  of  said  Thomas  J.  Robinson,  but  neither  he  nor  the 
plaintiff  in  this  suit  was  made  a  party  thereto. 

The  agreement  also  extends  to  matters  relating  to  the  im- 
provements on  the  lot,  at  the  date  of  the  mortgage  to  Verry, 
and  those  made  by  Verry  after  his  purohase,  but  as  no  ques« 
tion  is  raised  in  this  court  involving  those  matters,  a  state- 
ment of  them  in  this  opinion  is  unnecessary. 

It  was  also  agreed  that  all  matters  of  defense  should  be 
given  in  evidence  under  the  general  denial. 

Under  this  state  of  £eusts  it  is  insisted  by  the  appellants  that 
Euphemia  Robinson,  the  plaintiff  below,  has  no  interest  in  or 
to  any  part  of  said  lot,  and  that  the  finding  of  the  court  to  the 
CO-- trary,  and  the  final  order  of  sale,  is  therofore  erroneous, 
and  this  presents  the  only  question  for  the  consideraticm  of 
this  court. 

The  statute  of  descents  enacts  that  *'if  a  husband  die  tes- 
tate or  intestate,  leaving  a  widow,  one  third  of  his  real  estate 
shall  descend  to  her,  in  fee-simple,  firee  from  all  demands  of 
creditors,''  etc.:  1  Gavin  and  Herd's  Statutes,  sec.  17,  p.  294. 
Section  27  of  the  same  act  provides  that  **  a  surviving  wife  it 
entitled,  except  as  in  section  17  excepted,  to  one  third  of  all 
the  real  estate  of  which  her  husband  may  have  been  seised  in 
fee-simple,  at  any  time  during  the  marriage,  and  in  the  con- 
veyance of  which  she  may  not  have  joined,  in  due  form  of 
law;  and  also  of  all  lands  in  which  her  husband  had  an  equi- 
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Uble  interest  at  the  time  of  his  death.''  And  the  thirty-fifth 
section  declares  that  '^no  act  or  conTeyanoei  performed  or 
executed  bj  the  husband  without  the  assent  of  his  wife,  evi- 
deneed  bj  her  acknowledgment  thereof  in  the  manner  required 
by  law,  nor  any  sale,  dispoeitioni  transfer,  or  encumbrance  of 
the  husband's  property,  by  virtue  of  any  decree,  execution,  or 
mortgage  to  which  she  shall  not  be  a  party,  except  as  pro- 
vided otherwise  in  this  act,  shall  prejudice  or  extinguish  the 
right  of  the  wife  to  her  third  of  his  lands,  or  to  her  jointure, 
or  preclude  her  from  the  recovery  thereof^  if  otherwise  entitled 
thereta" 

In  the  case  at  bar,  Thomas  J.  Robinson,  the  husband  of 
Buphemia,  the  plaintiff,  was  seised  in  fee  of  the  real  estate  in 
controversy  during  the  coverture,  and  in  1858  mortgaged  it  to 
Verry,  but  his  wife,  Buphemia,  did  not,  in  any  form,  join  in 
or  become  a  party  to  the  mortgage.  The  title  of  Thomas 
was  sold  on  a  foreclosure  of  the  mortgage,  and  purchased  in 
by  Verry;  but  Euphemia  was  not  a  party  to  that  suit,  or  in 
any  manner  affected  by  the  decree  or  sale.  Nor  was  she  a 
party  to  the  proceedings  for  partition  prosecuted  by  Verry,  and 
upon  which  the  lot  was  Bold  and  purchased  in  by  him. 
Thomas  J.  Robinson,  the  husband,  died  in  1868,  leaving  the 
plaintiff,  his  wife,  surviving  him. 

These  (acts  would  seem  to  bring  the  case  within  the  pro- 
visions of  the  statute,  and  entitle  the  plaintiff  to  one  third  ol 
the  five  ninths  of  the  lot,  of  which  her  husband  was  seised 
during  the  marriage. 

It  is  conceded  by  the  appellants  that  the  purchase  by  Verry 
of  the  interest  of  Thomas  J.  Robinson,  at  the  sale  under  the 
mortgage,  did  not  divest  the  contingent  interest  of  Euphemia, 
his  wife.  But  it  is  insisted  that  the  subsequent  sale  of  the  lot, 
under  the  proceedings  for  partition,  by  destroying  the  co-ten- 
ancy, invested  Verry,  the  purchaser,  with  an  absolute  fee  in 
the  entire  lot,  and  divested  the  contingent  interest  of  the  plain- 
tiff. The  argument  in  support  of  the  position  is  understood 
to  be  that  the  act  of  Robinson,  in  executing  the  mortgage,  and 
the  act  of  the  law  in  the  foreclosure  and  sale,  made  Verry  a 
co-tenant  with  the  other  owners,  and  invested  him  with  the 
same  right  that  Robinson  had,  before  Verry  took  his  place, 
under  the  sale,  and  that  as  long  as  the  tenancy  in  common 
existed,  the  contingent  right  of  the  plaintiff  was  not  affected 
by  the  feud  that  the  title  of  her  husband  had  passed  to 
Verry,  but  that  the  latter  stood  in  the  same  relation  to  the 
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contingeDt  right  of  the  wife,  that  Robinson,  the  husband^ 
would,  if  he  had  oontinaed  to  hold  the  interest  purchased  hj 
Verry.  And  hence  it  is  farther  argned,  that  the  sale  under 
the  proceedings  for  partition,  instituted  bj  Verry,  as  the  repre- 
sentative of  Robinson,  had  the  same  effect  in  divesting  the 
contingent  interest  of  the  wife  that  it  would  have  had  if  Rob- 
inson, the  husband,  had  continued  to  hold  the  fee,  and  had 
instituted  the  proceedings  in  partition. 

This  position,  we  think,  cannot  be  maintained.  Verry,  as 
the  purchaser  of  Robinson's  title  under  the  mortgage,  did  not 
stand  in  the  same  relation,  in  all  respects,  to  the  contingent 
right  of  the  wife  that  Robinson,  the  husband,  did  before  the 
mortgage.  Indeed,  if  the  conclusion  arrived  at  by  the  appel- 
lants' counsel  as  to  the  effect  of  Verry's  purchase  under  the 
proceedings  for  partition  is  correct,  the  difference  in  their  rela- 
tions to  the  interest  of  the  wife  would  be  radical.  Holding 
the  tide  of  Robinson,  Verry  instituted  the  proceedings  for  par- 
titioQ,  under  which  he  became  the  purchaser  of  the  lot,  and 
now  claims  that  by  virtue  of  that  sale  the  contingent  right  of 
Mrs.  Robinson  became  divested  and  lost.  But  if  Robinson 
had  continued  to.  hold  the  titie,  and  had  instituted  the  pro- 
ceedings for  partition,  and  become  the  purchaser,  it  is  clear 
that  the  interest  of  his  wife  in  that  event  would  have  been 
increased  instead  of  destroyed,  as  claimed  by  the  appellants. 

By  the  sale  under  the  mortgage  the  titie  of  the  husband, 
which,  prior  to  the  mortgage,  was  directiy  united  with  the 
contingent  right  of  the  wife  growing  out  of  the  marriage  rela- 
tion under  the  law,  became  severed  from  it.  The  titie  was  no 
longer  a  unit.  The  estate  of  the  husband,  out  of  which  sprang 
the  claim  of  the  wife,  became  divested  and  passed  into  the 
hands  of  a  stranger,  not  an  absolute  and  unencumbered  fee, 
but  subject  to  the  contingent  claim  of  the  wife,  depending, 
however,  upon  the  then  uncertain  contingency  that  she  should 
survive  her  husband.  This  suggests  the  argument  which,  to 
our  minds,  setties  conclusively  the  question  under  discussion. 

Robinson  was  seisedof  an  unconditional  and  unencumbered 
fee  in  the  five  ninths  of  the  lot  The  contingent  right  of  the 
wife  is  a  mere  incident  under  the  law  of  that  seisin  of  the  hus- 
band, and  though  the  entire  titie  was  in  the  husband,  he  could 
Deither  mortgage  nor  sell  the  interest  of  the  wife,  unless  she 
voluntarily  joined  in  the  conveyance.  But  she  did  not  join 
in  the  mortgage,  and  therefore  both  the  mortgage  and  the  sub- 
sequent purchase  of  Verry  under  it  were  subject  to  the  con- 
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tingent  right  of  Mrs.  Robinson.  In  that  pnichase  Verry  did 
not  pay  for  or  acquire  a  title  to  that  right.  He  did  not  own 
it,  and  his  title  was  therefore  subject  to  it. 

In  the  suit  for  partition  he  represented  the  title  or  interest 
acquired  by  his  purchase  under  the  mortgage,  and  no  more, 
and  the  sale  of  the  lot,  so  far  as  Verry's  interest  was  concerned, 
could  not  invest  the  purchaser  with  any  better  title,  or  greater 
interest  in  the  property,  than  was  held  by  Verry,  and  which 
he  represented  in  Uiat  suit. 

This  position  is  not  only  sustained  by  the  statute  quoted  in 
a  previous  part  of  this  opinion,  and  by  reason  and  necessity, 
but  also  accords  with  the  letter  of  the  statute  under  which  the 
sale,  in  the  proceedings  for  partition,  was  made. 

The  twenty-first  section  of  the  statute  concerning  the  parti* 
tion  of  lands,  2  Gavin  and  Herd's  Statutes,  365,  provides  that 
'^  whenever  it  shall  appear  to  the  cpurt  that  the  purchase- 
money  for  the  land  sold  has  been  duly  paid,  the  court  shall 
order  such  commissioner,  or  some  other  person,  to  execute 
conveyances  to  the  purchaser,  which  shall  bar  all  claims  of 
such  owners  to  said  lands  as  effectually  as  if  they  themselves 
had  executed  the  same." 

We  do  not  stop  to  discuss  the  question  whether  Verry,  by 
his  purchase  under  the  partition,  did  more  than  to  acquire  the 
title  of  the  other  tenants  in  common,  and  whether,  in  contem- 
plation of  law,  his  title  to  the  five  ninths  did  not  remain  in 
him  in  the  same  condition  that  it  would  if  he  had  acquired 
the  title  of  his  co  tenants  by  private  purchase  from  them;  but 
we  p^ace  the  case  on  the  broad  ground  that  if  the  lot  had  been 
purchased  at  the  sale  under  the  proceedings  for  partition  by  a 
stranger  to  the  record,  it  would  not  have  divested  the  contin- 
gent right  of  the  plaintiff  in  this  suit.  It  is  not  intended  to 
controvert  the  position  assumed  by  counsel,  that  the  rights 
of  the  wife  in  her  husband's  real  estate  are  subject  to  legisla- 
tive control  while  they  remain  inchoate.  Nor  do  we  discuss 
the  question  as  to  the  effect  of  various  statutory  provisions 
authorizing  the  appropriation  of  lands  for  public  use,  as  we  do 
not  think  that  the  authorities  referred  to  on  that  and  kindred 
subjects  throw  any  light  on  the  question  under  discussion  here. 

We  are  referred  to  the  case  of  Weaver  v.  Oreggy  6  Ohio  St. 
547  [67  Am.  Dec.  855],  which  is  claimed  to  be  an  authority 
in  point  in  favor  of  the  appellants.  That  was  a  petition  for 
dower  under  the  statute  of  Ohia  The  husband  of  the  plain- 
tiff, during  the  ooverture,  was  seised  as  tenant  in  common  U 
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one  undivided  fimrth  part  of  oertain  landa.  Pfooeedingi  tor 
partition  were  institated,  bat  the  lands  were  adjudged  not  to 
be  susceptible  of  partition,  and  were  sold  by  the  sheriff,  by 
order  of  the  court,  under  the  provisions  of  the  statute,  and  the 
proceeds  divided,  during  the  lifetime  of  the  husband.  It  was 
held  that  the  sale  of  the  lands  under  the  proceedings  for  pai^ 
tition  divested  the  inchoate  contingent  dower  interest  of  the 
wife.  Mr.  Justice  Brinkerhoff,  in  delivering  the  opinion  of  the 
court,  says:  ^^The  right  of  dower  in  the  wife  subsists  in  virtue 
of  the  seisin  of  the  husband;  and  this  right  is  always  subject 
to  any  encumbrance,  infirmity,  or  incident  which  the  law  at- 
taches to  that  seisin,  either  at  the  time  of  the  marriage  or  at 
the  time  the  husband  became  seised.  A  liability  to  be  divested 
by  a  sale  in  partition  is  an  incident  which  the  law  affixes  to 
the  seisin  of  all  joint  estates;  and  the  inchoate  right  of  the 
wife  is  subject  to  this  incident.  And  when  the  law  steps  in 
and  divests  the  husband  of  his  seisin,  and  turns  the  realty 
into  personalty,  she  is,  by  the  act  and  policy  of  the  law,  re- 
mitted, in  lieu  of  her  inchoate  right  of  dower  in  the  realty,  to 
her  inchoate  right  to  a  distributive  share  of  the  personalty  into 
which  it  has  been  transmuted." 

We  do  not  controvert  the  correctness  of  this  decision.  It  is 
not  in  point  in  the  case  at  bar,  and  therefore  we  decide  nothing 
in  reference  to  it  There  the  sale  was  under  proceedings  for 
partition  during  the  seisin  and  life  of  the  husband;  his  seisin 
was  divested  by  the  act  of  the  law,  and  his  entire  interest  in 
the  land  sold  and  converted  into  personalty  and  paid  to  him. 
But  here  the  husband  mortgaged  his  interest,  subject  to  the 
inchoate  contingent  right  of  the  wife,  and  Verry's  purchase 
of  that  interest,  under  the  mortgage,  did  not  divest  the  contin- 
gent right  of  the  wife;  and  hence,  in  the  subsequent  proceed- 
ings in  partition,  he  did  not  represent  any  greater  interest  than 
that  acquired  by  his  purchase  under  the  mortgage. 

The  principle  involved  in  this  case,  we  think,  was  settled  by 
this  court,  in  accordance  with  the  opinion  expressed  here,  in 
the  case  of  Bank  v.  HawnOj  6  Ind.  20. 

The  judgment  is  affirmed,  with  costs. 

Inohoati  Bioht  of  DowxBp  Natitbs  AMD  TSjxmn  evi  8te  Moorer.  Maifor 
lifN.  r.,  69  Am.  Deo.  473,  «Bd  note  476;  Weaner  r.  On/fg,  VJ  Id.  866;  and 
tm  to  the  effect  of  a  mortgige  on  inoh  right,  tee  the  extended  note  to  JBUek' 
eoek  y.  HarrvngUm,  6  Id.  229,  and  MeCabe  t.  BeUowi^  66  Id.  467.  In  FleUMer 
T.  Holmes,  32  Ind.  636,  citing  the  principal  case,  the  court  aay  that  the  righti 
of  a  wife  in  the  lands  of  her  husband  are  recognized.  In  Indiana,  ''as  a  pree 
ent  inchoate  right,  like  dower  was,  and  protected  Vikm  H* 
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Day  V.  Vallbttb. 

[25  nrDXAHA,  42.1 

Wbbrx  PuBOBAflEft  AT  BxBODTioN  Salb  Fasls  TO  Pat  AnocniT  ov  Bm, 
md  judgment  is  taken  against  him  for  the  amoont  of  the  bid  and  dam- 
ages, there  is  no  equitable  lien  upon  the  land  in  laTor  of  the  ezeoatioa 
plaintiff  for  the  pnrohase-moiiey. 

Each  Pabagrapb  of  Complaivt  must  OoirrAiN  nr  Itsblv  Suvtioisnt  Avsit- 
XX5T8  to  oonstitote  a  good  oanse  of  action. 

FORMKB  Rbooyxrt  18  PRDfA  Fagib  Gonci^usivb  Bab  TO  Latkr  Sutt,  whcre 
by  the  rooord  of  the  former  suit,  filed  with  a  plea  of  former  reoov^ery,  it 
appeared  that  the  issnes  joined  in  the  former  siiit  inrolyed  the  questions 
presented  in  the  later  suit»  bat  there  were  also  other  issues  in  the  former 
suit  which,  if  found  for  the  same  party,  would  have  produced  the  same 
result;  though  the  jury  might  decide  such  of  the  issues  as  were  invoWed 
in  the  present  case  the  other  way. 

Miu  Ikdxx  ov  Rboord  n  not  Compuaxvgb  with  Bulk  of  Coukt  which 
requires  the  filing  of  an  abstract  of  the  reoofd. 

Action  for  certain  moneys  claimed  to  be  due  upon  an  exe- 
cution Bale.    The  opinion  states  the  feu^ts. 

T,  A.  Hendricks  and  W.  R.  Harrition^  for  the  appellants. 

/.  A,  Bealy  for  the  appellee. 

By  Conrti  Fbajebb,  C.  J.  Where  upon  the  sale  of  lands 
upon  execution  the  purchaser  fails  to  pay  the  amount  of  his 
bid,  and  the  execution  plaintiff  obtains  judgment  against  such 
purchaser  for  the  amount  of  his  bid,  and  ten  per  cent  damages, 
there  is  no  equitable  lien  upon  the  land  in  favor  of  the  execu- 
tion plaintiff  for  the  purchase-money,  as  in  case  of  vendors. 
The  execution  plaintiff  is  not  a  vendor,  nor  a  privy  in  estate  or 
in  law,  and  it  is  only  in  favor  of  spoh  that  the  lien  exists:  3fc- 
Kmip  V.  McKiUip,  8  Barb.  552. 

The  third  paragraph  of  the  complaint  as  amended  in  this 
case  shows  no  case  entitling  the  plaintiff  below  to  any  relief 
whatever,  and  the  demurrer  to  it  ought  to  have  been  sustained. 
Each  paragraph  must  contain  within  itself  sufficient  averments 
to  constitute  a  good  cause  of  action.  This  not  only  fails  to 
show  that  the  plaintiff  has  any  cause  of  action,  but  it  utterly 
omits  to  connect  him  in  any  manner  with  the  facts  which  it 
alleges,  or  to  refer  to  anything  which  does  so  connect  him. 
Our  code  is  not  liberal  enough  to  warrant  us  in  sustaining 
such  a  paragraph. 

Error  is  assigned  upon  the  action  of  the  circuit  court  in  sus- 
taining a  demurrer  to  the  third  paragraph  of  the  answer,  which 
set  up  a  former  judgment  in  the  same  matter.  A  copy  of  the 
record  of  the  former  suit  is  made  part  of  the  paragraph,  from 
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which  it  appears  that  the  issues  in  that  case  involved  the  ques- 
tion iu  this,  and  that  there  was  a  general  finding  and  judg- 
ment against  the  plaintiff  in  this  case.  There  were  other 
issues,  however,  which,  if  determined  for  the  same  party, 
wouid  have  produced  the  same  finding  and  judgment,  though 
thf^  jury  might  decide  such  of  the  issues  as  were  involved  in 
the  present  case  the  other  way.  It  may  be,  therefore,  that  the 
former  judgment  is  not  necessarily  a  conclusive  bar  to  this 
Huit;  but  this  need  not  be  now  decided.  Is  it  such  prima 
facie  f  We  think  so:  Agate  v.  Richards^  5  Bosw.  456.  The 
demurrer  ought  therefore  to  have  been  overruled. 

It  was  not  error  to  strike  out  the  fourth  paragraph  of  the 
answer  on  motion,  it  being  substantially  the  same  as  the  third 

There  are  a  large  number  of  other  questions  urged  by  coun- 
sel, but  inasmuch  as  the  appellant  does  not  present  them  as 
the  practice  requires,  they  are  not  considered.  A  mere  index 
to  the  transcript  is  not  a  compliance  with  the  tenth  rule  of  this 
court. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  set  aside  so 
much  of  its  proceedings  as  are  inconsistent  with  this  opinion. 

Each  Count  ui  Plbadiho  should  vm  CamnMrm  n  Itskj;  and  state  a 
cause  of  action:  7%n9man  ▼•  Bekidere  B,  B.  Co.,  64  Ajsl  Deo.  416.  Iliia  is 
the  settled  law  in  Indiana  and  other  states:  Cflatie  ▼.  Fcaiher§km,  82  Ind.  144; 
Poaery.Eaf7ie8l,^I(L^lS;  PemMpbfaniaCfo,  v.  BbUernuMm,  99  Id.  26;  Clark 
▼.  WltUaher  /.  Co.»  9  Mo.  App.  448,  aU  citing  the  principal  case. 

On  Puea  of  Formib  Rbootsbt,  EvmsNCB  is  AnMWsnw.B  to  show  that  the 
issues  presented  in  the  later  snit  were  not  tried  in  the  former  canse:  De8$ar 
r.  RkJtt  1  Wils.  (Ind.)  374;  Init  no  evidence  is  admissible  to  prore  that  what 
appears,  on  the  record  in  the  former  snit,  to  have  been  determined^  was  not 
In  fact  so  determined:  Lamien  v.  (hofge^  49  Ind.  321|  both  citing  the  prin- 
cipal case.     . 


Benxett  V.  Welch. 

[25  IKDUNA,  110.] 

Laches  is  Ground  for  Dxnial  of  Spioifio  Pxbformanob  where  twenty- 
three  years  have  elapsed  from  the  date  of  a  contract  for  the  purchase  of 
real  estate,  daring  thirteen  years  of  which  no  payments  were  made  by 
the  purchaser.  But  there  is  no  laches  where,  in  such  a  case,  the  vendor 
has  preserved  the  vigor  of  the  contract  for  his  own  benefit  by  the  pend- 
ency of  an  action  to  enforce  a  lien  for  the  purchase-money,  and  the 
vendee,  answering  to  that  action,  offers  to  perform,  and  asks  specific  per- 
formance against  the  vendor;  for  the  latter,  by  his  own  act,  has  thereby 
)0Qtinuoa8ly  recognized  the  obligation  of  the  ccntract. 
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Bill  in  equity.    The  opinion  states  the  facts. 

R.  C  Gregory  and  H.  Jones^  Jr.,  for  the  appellants. 

Z.  Bairdj  J.  A.  Steiftj  and  J.  J.  JoneSj  for  the  appellee. 

By  Court,  Fbazer,  C.  J.  In  1844,  Welch  filed  his  bill  in 
chancery  against  the  appellees,  then  infants,  who  were  the 
heirs  at  law  of  William  Bennett,  deceased,  also  against,  the 
widow  and  administrator  of  Bennett,  for  the  purpose  of  sub- 
jecting to  sale  certain  lands  in  Tippecanoe  and  Fountain 
counties,  alleged  to  have  been  sold  by  him  to  Bennett  in  his 
lifetime,  in  1838,  to  satisfy  the  unpaid  purchase-money  claimed 
to  be  due  him.  He  obtained  a  decree  under  which,  in  1845, 
the  lands  in  Tippecanoe  County  were  sold  to  him  for  four 
thousand  dollars, — not  sufficient  to  satisfy  the  decree, — and 
having  obtaired  a  deed  under  his  purchase,  he  went  into  pos- 
session of  the  lands  in  both  counties.  In  1846,  he  filed  a 
claim  against  Bennett's  estate  for  the  balance  of  his  decree, 
which  was  allowed,  and  in  1848,  he  received  firom  the  admin- 
istrator upon  that  claim  $313.09.  In  1856,  the  present  appel- 
lants and  the  other  defendants  in  the  chancery  cause  removed 
it  to  this  court  by  writ  of  error,  and  after  it  had  remained 
here  five  years  the  decree  was,  in  1861,  reversed,  and  the  cause 
remanded.  The  appellants  then  filed  a  counterclaim,  aver- 
ring that  their  ancestor  had  paid  a  larger  part  of  the  purchase- 
money  than  was  alleged  in  the  bill;  that  Welch  had  been  in 
possession  of  the  lands  since  1845,  and  asking  that  the  rents 
and  profits  since  that  date  be  charged  to  Welch,  in  satisfEic- 
tion  of  so  much  of  the  purchase-money,  claiming  that  the 
whole  would  thus  be  satisfied,  but  offering  to  pay  any  sum 
that  might  be  found  due  him  when  ascertained,  and  pra3ring 
that  thereupon  he  be  compelled  to  convey  in  specific  perform- 
ance of  his  contract  with  their  ancestor.  Welch  subsequently 
amended  his  original  complaint,  and  afterward  demurred  to 
the  counterclaim,  and  then,  at  a  later  date,  1862,  dismissed 
his  complaint.  The  counterclaim  was  variously  amended. 
A  demurrer  to  it  was  overruled;  an  answer  was  then  filed,  a 
reply  to  the  answer,  and  a  demurrer  to  the  reply,  which  was 
by  the  court  overruled  to  the  reply,  but  sustained  to  the  counter- 
claim, and  final  judgment  thereon  rendered  for  Welch. 

The  only  question  before  us  arises  upon  the  action  of  the 
court  below  upon  the  demurrer,  and  that  questicu  is,  Was 
the  counterclaim  sufficient?  It  seems  very  plain  to  us  thai 
the  allegations  of  the  answer  to  the  counterclaim  must  ba 
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ezolnded  from  ccmsideration  in  the  decision  of  this  question. 
Whether  the  pleading  to  which  the  demurrer  was  carried  back 
and  sustained  was  good  must  be  determined  upon  its  own 
averments,  in  connection  with  those  of  the  original  complaint, 
and  can  in  no  measure  depend  upon  any  subsequent  pleading. 
This  observation  is  caUed  for  by  the  fact  that  the  question  is 
argued  on  behalf  of  the  appellee,  and  seems,  from  an  opinion 
of  the  judge  below,  appended  to  the  appellee's  brief,  to  have 
been  decided  as  if  the  averments  of  the  subsequent  pleading 
were  to  be  deemed  a  part  of  the  counterclaim  in  considering 
the  question. 

Time  was  not  of  the  essence  of  the  contract.  This  is  con- 
ceded and  need  not  therefore  be  illustrated.  The  contract 
was  one  which,  prima  faciej  would  properly  justify  the  exer- 
cise of  the  power  of  a  court  of  equity  in  compelling  its  specifio 
performance.  This,  too,  is  not  questioned.  But  it  is  insisted 
that  the  laches  of  the  appellants  preclude  the  exercise  of  this 
power  in  their  behalf  in  this  case.  Twenty-three  years  had 
elapsed,  during  which  a  large  part  of  the  purchase-money  had 
remained  unpaid,  and  during  the  last  thirteen  years  of  that 
time  no  payments  whatever  had  been  made  by  the  appellants 
or  the  administrator  of  their  ancestor.  It  is  scarcely  to  be 
centre  verted  that  such  delay  would  be  prima  facie  sufficient  to 
prevent  a  court  of  equity  from  interposing  to  give  relief  by  a  de- 
cree for  specific  performance,  in  f&vor  of  parties  thus  in  default. 

But  here  the  appellee  as  late  as  1848  received  money  upon 
the  contract.  His  appearance  in  this  court  as  late  as  1861, 
resisting  a  reversal  of  his  decree,  was  an  affirmance  of  the 
contract.  His  prosecution  of  that  case  in  the  court  below 
after  its  reversal  here  until  about  one  year  after  the  counter- 
claim was  filed  was  an  effort  on  his  part  to  enforce  the  con- 
tract His  action  sought  its  specific  performance  as  certainly 
as  did  the  counterclaim.  Both  parties  concurred,  tJien,  in 
desiring  and  seeking  its  performance,  and  treating  it  as  ob- 
ligatory in  equity,  until  the  moment  when  the  appellee  dis- 
missed his  suit,  in  1862.  Until  that  event  the  controversy 
between  the  parties  was  not  whether  the  contract  should  be 
held  obligatory,  for  each  sought  to  compel  the  other  to  per- 
form it,  and  thereby  recognized  its  binding  force  against  him- 
self. But  the  amount  due  the  appellee  was  contested  by  the 
appellants,  and  they  sought  to  charge  him  with  the  rents  and 
profits  during  the  time  he  was  in  possessioii  under  his  pur- 
chase by  virtue  of  the  decree,  which  he  resisted. 
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Where  the  mere  lapee  of  time  has  been  held  to  bar  an  ap- 
plication for  specific  performance,  it  has  usoally  been  on  the 
ground  that  an  abandonment  of  the  contract  conld  be  inferred, 
or  a  purpose  to  speculate  on  the  defendant  by  delay.  And 
there  can  be  no  doubt  that  the  delay  in  the  case  before  us  was 
abundantly  sufficient  to  have  justified  the  appellee  in  regard- 
ing the  purchase  as  haying  been  abandoned.  But  by  seeking 
to  enforce  it  he  preserved  its  vigor  for  his  own  benefit,  and  it 
would  not  be  creditable  to  our  jurisprudence  if  he  could  be 
sustained  in  saying  that  he  shidl  nevertheless  be  discharged 
from  its  performance  by  his  own  mere  volition.  While  seek- 
ing to  compel  a  specific  performance,  and  continuing  thereby 
to  admit  an  obligation  to  perform  on  his  part,  his  acts  were 
certainly  inconsistent  with  an  intention  to  object  to  doing  «o 
on  account  of  the  lapse  of  time,  and  this  must  be  deemed  a 
waiver  of  that  objection.  Thus  the  doctrine  is  stated  by  Mr. 
Fry  in  his  treatise  on  specific  performance,  sec.  745,  on  the 
authority  of  King  v.  WiUon^  6  Beav.  124.  The  same  rule  is 
recognised  in  Rector  v.  PricSj  1  Mo.  880,  and,  indeed,  seems  to 
be  not  only  fairly  deducible  from  the  authorities,  but  emi- 
nentiy  just  and  reasonable.  That  a  party  who  brings  his  suit 
to  compel  his  adversary  to  perform,  when  the  adversary  takes 
him  at  his  word,  and  in  court  offers  to  perform  whatever  can 
be  required,  and  asks  that  the  plaintiff  may  be  held  also  to 
perform,  may  thereupon  refuse,  ought  never  to  be  heard  of  in 
a  court  of  justice.  It  would  be  simple  trifiing,  and  it  seems  to 
us  ought  not  to  be  tolerated. 

The  case  of  Green  v.  Russ^Uj  5  Hill,  188,  cited  on  behalf  of 
the  appellee,  does  not  appear  to  us  to  be  inconsistent  with  the 
views  already  expressed.  That  case  was  trover  for  a  span  of 
horses.  The  defense  was,  that  the  horses  were  the  defendant's, 
having  been  obtained  firom  him  by  a  contract  of  purchase 
which  was  void  for  frraud.  The  plaintiff  having  shown  that 
the  defendant  had  at  one  time  sued  for  the  purchase-money 
of  the  horses  before  it  was  due  under  the  contract,  his  suit, 
however,  resulting  in  nothing,  on  account  of  defects  in  the  pro- 
ceedings, insisted  that  the  defendant  was  estopped  from  ques- 
tioning tiie  validity  of  the  contract.  It  was  held  that  the  suit 
did  not  estop  the  defendant  from  showing  that  the  contract 
was  void  for  fraud.  This  was  undoubtedly  correct,  for  the 
sufficient  reason,  if  no  other  had  existed,  that  the  previous 
suit  was  itself  in  disaffirmance  of  the  contract,  and  not,  as  in 
the  case  before  us,  to  enforce  it.    The  view  we  have  expressed 
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in  this  case  does  not  rest  upon  the  ground  of  estoppel,  an'i 
in  no  respect  involves  the  doctrine  upon  that  subject.  We 
merely  hold  the  appellant  bound  in  equity  because  he  had, 
by  his  own  acts,  continuously  recognized  that  obligation, 
and  sought  to  enforce  the  correlative  obligation  of  the  other 
party. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  set  aside  its 
action  on  the  demurrer  and  its  subsequent  proceedings,  and 
proceed  according  to  this  opinion. 

Gregory,  J.,  having  been  of  counsel,  did  not  sit  in  this 
case. 


Laohis  nr  SssKxzro  Rujir  Babs  Bight  to  Spxamo  Pxrjobmahcb, 
WHB5:  See  the  note  to  Smith  y.  Thompson,  54  Am.  Deo.  132  et  seq.;  and  aee 
De  Cordova  y.  ^fiis^  6S  Id.  136.  The  principal  caae  is  dted  in  Hamilton  r, 
PUmt,  SI  Ind.  42G,  to  the  point  steted  in  the  t^UoAm. 


LouisviLLB  AND  New  Albany  Railboad  Gompant 
V.  State  ex  bel.  MoCabty. 

[95  UtnULHA,  177.] 

Boujiro  Stock  o»  RiniBoiD  ni  so  OoN2»crxD  with  Pubfosxs  and  Usn 
OF  Track  Ain>  Sufsbstrxtoturs  that  it  is  within  the  power  of  the  legii- 
latore  to  treat  it  aa  real  property,  for  the  porpoees  of  taxation. 

Ihdzana  Gonstitution  iK>Bs  not  Bbquirr  Uniform  Mxthod  of  Valua- 
tion OF  Propertt  for  Taxation,  Init  only  *'  sach  regolations  aa  shall 
aacore  a  just  yalnation  **;  and  in  determining  how  this  end  shall  be  se- 
cored,  the  legislatore  mnst  ezendse  a  discretion,  and  unless  the  method 
adopted  be  clearly  inadeqwate  to  secore  the  resolt,  the  courts  cannot  in- 
terfere. 

Seatutr  Protidino  that  Appraiskrs,  in  Ebtdcatino  Valitx  of  Boad  for 
Purpose  of  Taxation,  shall  take  into  consideration  the  location  of  the 
road  for  business,  the  competition  of  other  roads,  its  earnings,  etc.,  ii 
constitutionaL 

Mandamus  will   not  Lib  whxrb  Statutb  has  Exfrbsslt  Protidbd 

AnOTHSR  ADBQUATK  BlMXDT. 

Timx  for  Making  Biturn  of  Taxablb  PRoraBrr  in  Indiana  stated. 

Action  against  raihroad  company  for  failure  to  file  its  state- 
ment of  property  for  taxation.    The  opinion  states  the  facts. 

r.  L.  Smith  and  M.  C.  Kervj  for  the  appellant 

D.  E.  TFiHtamsofH  aUomey-generdlf  and  H.  Crawford^  tor  Um 
state. 
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By  Conrty  Ray,  J.  The  auditor  of  state  filed,  in  the  court  of 
common  pleas  of  Floyd  County,  an  affidavit  charging  that  the 
appellant  did  not,  between  the  first  day  of  January,  1864,  and 
the  first  day  of  June  next  ensuing,  file  with  the  auditor  of 
Floyd  County,  where  the  principal  office  of  the  company  was 
situated,  a  statement  of  the  amount  of  its  capital  stock  for 
taxation,  and  praying  for  a  mandUifMU  requiring  it  to  do  so. 
A  motion  was  made  upon  this  affidavit  for  a  mandamvSf  and 
upon  the  overruling  of  a  demurrer,  an  alternative  writ  was 
issued.  A  return  was  made  to  the  writ,  and  upon  motion,  the 
return  was  rejected,  and  a  peremptory  mandamus  was  issued. 
The  questions  presented  by  these  rulings  of  the  court  were 
properly  reserved,  and  are  now  before  us  for  our  consideration. 
The  first  question  we  will  examine  is,  whether  the  appellant 
was  in  default  in  not  having  made  a  statement  to  the  auditor 
of  Floyd  County  of  the  amount  of  its  capital  stock  for  taxa- 
tion. 

An  act  of  the  legislature  was  approved  March  4,  1859, 
entitled  ''An  act  to  amend  the  sixth,  eighth,  ninth,  and  four- 
teenth sections  of  an  act  entitled  'An  act  to  provide  for  the 
appraisement  of  real  estate,  and  prescribing  the  duties  of  offi- 
cers in  relation  thereto,'  approved  December  21,  1858,  also 
defining  the  duties  of  appraisers  and  deputy  appraisers  and 
the  auditor  of  state." 

If  this  was  the  only  law  in  force  in  regard  to  the  appraise- 
ment and  taxation  of  the  property  of  railroad  companies,  then 
no  such  statement  was  required  to  be  furnished.  The  appel- 
lant insists  that  this  was  and  is  the  only  law  in  force  on  this 
subject 

The  appellee  denies  that  the  amendment  of  1859  to  the  act 
of  1858  is  valid,  and  insists  that  the  "Act  to  provide  for  the 
valuation  and  appraisement  of  real  property,"  etc.,  approved 
June  21,  1852,  with  the  amendments  to  that  act  approved 
December  21, 1858,  is  the  only  law  in  force  providing  for  the 
appraisement  and  taxation  of  the  property  of  railroad  com- 
panies. 

The  first  objection  presented  to  the  amendatory  act  of  1859 
is,  that  the  title  embraces  as  the  subject  to  be  appraised  real 
estate  alone,  and  that  the  act,  after  providing  for  a  ''val- 
uation of  all  lands,  town  lots,  depot  grounds,  and  buildings 
and  improvements  thereon,  other  than  road-beds,  switches, 
and  side-tracks,  and  railroad  tracks  and  superstructures 
thereon,  used  or  held  by  railroad  companies,  according  to  the 
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same  role  prescribed  for  ascertaining  the  value  of  other  real 
property,"  proceeds  to  direct  that  the  appraisers  shall  ''then 
appraise  the  value  of  said  road  per  mile,  through  their  re- 
spective counties,  including  in  that  valuation  the  value  of  all 
the  rolling  machinery  aforesaid,  depots,  depot  grounds,  and 
machine-shops."  This  rolling  machinery,  it  is  insisted*  is 
personal  property,  and  not  coming  within  the  subject-matter 
stated  in  the  title,  as  required  by  section  19,  article  4,  of  the 
constitution  of  this  state,  must  be  stricken  from  the  act,  and 
then  the  act,  fEuling  to  provide  for  the  valuation  for  taxation 
of  such  personal  property,  would  not  comply  with  section  1, 
article  10,  of  the  constitution,  requiring  that,  ''the  general 
assembly  shall  provide  by  law  for  a  uniform  and  equal  rate 
of  assessment  and  taxation;  and  shall  prescribe  such  regula- 
tions as  shall  secure  a  just  valuation  for  taxation  of  all  prop- 
erty, both  real  and  personal,  excepting  such  only  for  municipal, 
educational,  literary,  scientific,  religious,  or  charitable  pur- 
poses as  may  be  specially  exempted  by  law."  This  objection 
is  not  well  taken.  The  rolling  machinery  is  intimately  con- 
nected with  the  purposes  and  uses  of  the  railroad  track  and 
superstructure,  and  the  power  of  the  legislature  to  treat  it  as 
realty  for  the  purposes  of  taxation  cannot  be  seriously  ques- 
tioned. It  is  so  treated  in  this  act,  and  is  therefore  embraced 
in  the  title. 

The  act  further  provides  that,  in  making  the  estimate  of 
the  value  of  the  road,  "  the  appraisers  shall  take  into  con- 
sideration, in  addition  to  the  rule  prescribed  for  the  valuation 
of  real  estate,  the  location  of  such  road  for  business,  the  com- 
petition of  other  roads,  its  earnings  above  current  expenses 
and  repairs,  its  condition  for  present  and  future  business,  so 
as  to  enable  them  to  arrive  at  the  actual  present  value  of  such 
road,  independent  of  what  it  cost  or  the  amount  of  its  in- 
debtedness." It  is  objected  that  this  requires  a  special  method 
of  appraising  the  real  estate  of  railroad  companies,  and  con- 
travenes the  provision  of  the  constitution  last  cited.  But  the 
constitution  does  not  require  a  uniform  method  of  valuation 
of  property,  but  only  "such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  both  real  and  personal.*' 
The  legislature  must  use  a  discretion  as  to  the  best  method  of 
securing  a  just  valuation  of  property,  and  unless  the  method 
adopted  be  clearly  inadequate  to  secure  that  result,  we  cannot 
question  its  action.  The  elements  that  make  up  the  value  of 
a  railroad  are  not  identical  with  those  that  give  value  to  other 
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property,  and  it  is  certainly  proper  to  take  into  account  in 
estimating  such  value  every  consideration  enumerated  in  the 
statute.  Indeed,  it  seems  to  us  that  the  direction  was  hardly 
required,  as  an  intelligent  appraiser  would  naturally  give 
weight  to  all  these  things  in  making  an  estimate  of  the  value 
of  the  railroad. 

The  appeUee  also  urges  that  the  act  does  not  provide  for 
the  appraisement  and  taxation  of  the  personal  property  of 
railroad  companies,  and  therefore  fails  to  comply  with  the 
constitulional  requirement  that  all  real  and  personal  prop- 
erty should  be  taxed,  except  as  therein  mentioned. 

The  act,  however,  does  not  profess  to  include  personal  prop- 
erty. It  is  but  an  amendment  of  certain  sections  of  the  act 
of  1858,  Mipra,  and  that  act  only  related  to  the  appraisement 
of  real  estate,  and  only  repeals  ''  so  much  of  sections  32,  33, 
84,  and  35  of  'An  act  to  provide  for  the  valuation  and  as- 
sessment of  the  real  and  personal  property,  and  the  collection 
of  taxes  in  the  state  of  Indiana;  for  the  election  of  township 
assessors,  and  prescribing  the  duties  of  assessors,  appraisers 
of  real  property,  county  treasurers,  and  auditors,  and  the 
treasurer  and  auditor  of  state,'  approved  June  21,  1852, — as 
are  inconsistent  with  the  provisions  of  this  act." 

The  act  of  1858,  then,  only  repeals  so  much  of  the  act  of 
1852  as  relates  to  the  appraisement  of  real  estate,  including 
rolling  stock  of  railroads,  and  leaves  in  full  force  all  the  re- 
quirements of  that  law  in  regard  to  the  furnishing  to  the 
auditor  of  the  proper  county  a  list  of  all  the  stock  in  said 
company,  and  its  value.  The  stock  includes  all  the  personal 
property  of  a  railroad  company:  State  v.  Hamiltonj  5  Ind.  310. 
The  law  of  1859,  and  so  much  of  the  law  of  1852  as  did  not 
conflict  with  its  provisions,  therefore  remained  in  force,  and 
provided  for  the  listing  and  appraisement  of  all  the  property, 
real  and  personal,  of  railroad  companies,  and  is  therefore  not 
objectionable  in  foiling  to  comply  with  the  requirements  of  the 
constitution.  It  was,  then,  the  duty  of  the  appellant,  in  obe- 
dience to  the  law  ot  1852,  stipraf  to  have  furnished  to  the 
auditor  of  Floyd  County,  between  the  first  day  of  January 
and  the  first  day  of  June,  a  list  of  all  personal  property  of 
said  company,  except  its  rolling  machinery,  and  its  value. 
This,  the  affidavit  avers,  the  appellant  failed  to  do.  It  then 
became  the  duty  of  the  auditor,  upon  such  failure,  to  proceed 
to  make  such  list,  as  required  by  section  37  of  the  act  of  1852, 
tupruj  and  the  railroad  company  had  no  longer  a  right,  and 
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could  not  be  required,  to  make  such  statement:  State  v. 
Hamilton,  6  Ind.  310.  If  it  were  not  provided  by  statute 
that,  upon  failure  of  the  railroad  company  to  file  such  state* 
ment  within  the  time  required  by  law,  the  auditor  of  the 
county  shall  proceed  to  make  the  same,  a  mandamus  would 
doubtless  lie  to  compel  the  officers  of  the  railroad  to  furnish 
the  list  after  the  time  had  expired;  but  the  rule  is  well  estab- 
lished that  mandamus  will  not  lie  where  the  statute  has  ex- 
pressly provided  another  adequate  remedy.  Upon  the  failure 
of  the  appellant  to  comply  with  the  law,  it  became  the  duty  of 
the  auditor  of  the  proper  county  to  prepare  the  statement,  and 
the  auditor  of  state  could  look  only  to  him.  This  is  in  accord- 
ance with  the  ruling  of  the  court  in  the  case  we  have  cited, 
and  we  are  not  disposed  to  question  its  correctness. 

For  the  reason  stated,  the  court  should  have  overruled  the 
motion  to  reject  the  return  of  the  appellant  to  the  alternative 
writ. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  this  opinion. 

Wbkbs  GoNgrmrnoN  RBQunun  only  "Just"  Valuatiov  vor  Taxa- 
noN  OT  Pbopertt,  the  taxmg  power  ia  to  use  its  discretion  in  determining 
what  ia  a  **  just"  valuation:  FT^ato^y  y.  Bag$dale,  33  Ind.  110;  Wisamtm  O. 
R.  Co,  V.  Tofflor  Co.,  52  Wis.  79,  both  citing  the  principal  case. 

Makdamvb  does  not  Lu  whxbb  thjdui  18  Another  Adbquats  Bxm- 
SDT:  See  Fremoni  v.  Crippen,  70  Am.  Dec.  711,  and  note,  and  see  the  princi- 
pal case  cited  to  this  effect  in  Indkmapolis  S  C  R,  R,  Co,  v.  Lawrenceimry,  87 
Ind.  496;  Boone  Co,  t.  ROey,  3S  Id.  196;  Qardmer  t.  Hcme^,  8S  Ind.  26. 


LiNOK  V.  Kbllet. 

[25  IimiANA,  278.] 

Words  "I  hays  F— kkd  Bbbscoa  Kxllbt  Ohb  Huin>RiD  Tnon"  are 
actionable  per  $e,  the  word  "f — ked"  having  a  recognized  meaning, 
bat  the  words  "  I  have  screwed  Beck  Kelley  one  hundred  times  **  are  not 
actionable,  nnless  the  word  "  screwed  "  is  aided  by  other  averments. 

br  AcnoN  ior  Slandir,  jw  Complaint  FAnjn>  to  Show  that  the  sexual 
intercourse  implied  by  the  words  charged  as  slanderous  was  illicit,  the 
defect  would  be  cured  by  answer  admitting  the  speaking  of  the  words, 
and  alleging  that  he  had  so  had  illicit  intercourse  with  the  plaintiff,  and 
that  she  had  consented  thereto. 

Slamdeb.    The  opinion  states  the  facts. 

H.  L.  Morrison,  L.  McClurg^  and  J.  N.  8im$^  for  the  appel- 
lant 
R.  P.  Davidson,  for  the  appellee. 
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By  Court,  Gbxgoby,  J.  Rebecca  Eelley  sued  the  appellant 
in  the  court  below  for  slander.  The  words  charged  are,  *'  I 
have  f— ked  Rebecca  Eelley  one  hundred  times."  "  I  have 
screwed  Beck  Eelley  one  hundred  times." 

The  defendant  answered  that  ''he  did  speak  the  words 
charged  in  the  complaint,  but  that  he  only  spoke  them  to  a 
friend  in  confidence,  without  any  intention  of  giving  the  same 
publicity,  or  otherwise  injuring  the  plaintifif,  but  that  in  fact 
the  words  were  true  at  Uie  time  he  uttered  them.  That  he 
had  many  times,  prior  to  the  speaking  of  the  words,  had  illicit 
sexual  intercourse  with  the  ^aintifi*,  to  all  of  which  she  at 
the  time  consented."  The  plaintiflf  replied  by  the  general 
denial.  Trial  by  jury;  verdict  for  the  plaintiff.  The  defend- 
ant moved  in  arrest  of  judgment,  on  the  grounds:  1.  That 
the  plaintiff's  complaint  did  not  disclose  a  right  of  action; 
2.  That  the  plaintiff's  complaint  did  not  allege  facts  suffi- 
cient to  entitle  her  to  a  judgment.  The  court  below  overruled 
the  motion  and  rendered  judgment  on  the  verdict,  and  this  is 
assigned  for  error.  It  is  claimed  that  the  words  charged  do 
not  import  whoredom,  and  are  not  actionable  per  Be.  We 
think  otherwise.  The  word  "f— ked,"  although  not  to  be 
found  in  any  vocabulary  of  the  EngUsh  language,  is  as  well 
understood  as  any  other  English  word:  Edgar  v.  McCuteJien. 
9  Mo.  758.  A  number  of  common  English  words  are  not  to 
be  found  in  the  standard  lexicons  of  the  language  on  account 
of  their  vulgarity.  It  may  be  that  the  word  "  screwed  "  is  not 
actionable  in  the  absence  of  other  averments,  but  if  one  set  of 
the  words  charged  are  actionable  per  se^  the  motion  in  arrest 
was  rightly  overruled. 

It  is  urged  that  the  words  spoken  do  not  import  that  the 
intercourse  between  the  plaintiff  and  defiendant,  implied  there- 
in, was  unlawful.  If  this  was  so,  the  answer  cures  the  de- 
fect The  fietcts  averred  in  the  complaint,  however,  show  prima 
facie  that  the  relation  of  husband  and  wife  did  not  exist 
between  the  plaintiff  and  the  defendant,  and  sexual  inter- 
course between  persons  sustaining  any  other  relation  is  un« 
lawful,  and  an  act  of  whoredom.  The  circuit  court  committed 
no  error  in  overruling  the  motion  in  arrest  of  judgment. 

The  judgment  is  affirmed,  with  costs,  and  ten  per  cent  dam* 
ages. 

W0B]>  ''SgBBWXD"  DOM  VOT  iMrOBT  SnVAL  TXTWMSOfUmni  8m  JiibB  T, 

rodbrm  79  Am.  Dea  477. 
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MoKnioht  V.  Knisblt. 

[95  IWDIAMA,  08.1 

AmAL  mus  La  TO  Supssn  Coubtvbom  LmBLooDVOBT  OnnDtdivMi- 
ing  the  pttymant  of  numay  into  ooaii,  in  »  prooaeding  sapplonMntHy  to 
exocutioQ. 

Wbebx  Comkeboial  Papxe  n  Biobzvxd  m  Patiodit  avd  BzfXHouiBB- 
MXirr  OY  Pss-EXoniMO  Bxbt,  the  holder  is  entitled  to  proteotioiL 

Obbxr  oy  Goubt  DntvcTDffo  ABSxansBB  oy  Kon,  Bboiivxd  m  Patmsmt 
ov  FuE-szurriNO  Dibt,  to  be  made  pertiet  to  »  prooeeding  rapplemen- 
tary  to  ezecation  which  had  been  oommenoed  after  each  aasignmait^  for 
the  pnxpoae  of  trying  the  qneetion  whether  they  were  holdem  of  the  paper 
in,good  faith,  and  also  directing  the  payment  into  court  of  the  moiMjy 
dne  upon  the  notea,  ia  not  axtthoriaed  by  the  Indiana  atatnta. 

Pbocsedikq  Bupplementary  to  execution.  The  opinion  states 
the  &ct6. 

IL  and  H.  Crawford^  tar  the  appellants. 

7.  L.  Smith  and  M.  0.  Kerr^  for  the  appellees. 

By  Court,  Gregory,  J.  This  is  a  proceeding  hy  Knisely^ 
Stout,  and  Kellogg,  judgment  creditors  of  Richie,  against 
Richie,  Akin,  McKnight,  Webber,  and  Crawford,  under  the 
statute  regulating  ^'proceedings  supplementary  to  execution": 
2  Oavin  and  Herd's  Statutes,  260  et  seq.  The  complaint 
averred  that  Akin  had  certain  choses  in  action  in  his  posses- 
sion which  belonged  to  Richie;  that  the  appellants,  McEnight 
and  Webber,  were  indebted  to  Richie  in  the  sum  of  twelve 
hundred  dollars,  on  account  of  certain  notes  executed  by  them 
to  him.  The  defendants  answered  under  oath,  and  Richie  and 
Akin  answered  interrogatories  put  to  them  by  the  plaintiffs. 

The  cause  was  submitted  to  the  court  for  trial;  the  evidence 
was  heard;  the  court  found  the  amounts  due  the  plaintiffii 
from  Richie  on  the  judgment  set  forth  in  the  complaint,  ap* 
pointed  a  receiver,  and  ordered  Akin  to  deliver  to  the  receiver 
the  choses  in  action  in  his  hands  belonging  to  Richie,  and  or- 
dered McEnight  and  Webber  to  pay  into  court  the  money  due 
from  them  on  their  notes  to  Richie;  and  ordered  the  members 
of  certain  firms,  as  soon  as  their  names  could  be  ascertained 
by  the  plaintiffs,  to  be  made  parties  to  the  proceedings  to  an- 
swer as  to  whether  they  were  the  holders  of  the  notes  of  Mc- 
Enight and  Webber  in  good  fEuth.  The  cause  was  continued. 
McEnight  and  Webber  appeal  to  this  court  from  the  order  re- 
quiring them  to  pay  the  money  due  from  them  into  court. 

The  evidence  is  in  the  record.  The  notes  of  the  appellants 
to  Richie  were  payable  at  a  chartered  bank  in  this  state,  and 
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are  by  statate  oommeiciai  paper,  govenied  by  ihe  law  mer- 
chant. Before  the  oommencement  of  these  proceedings  the 
notes  had  been  assigned  to  di£forent  firms  in  payment  of  pre- 
existing debts  due  firom  Richie  to  them.  A  motion  is  made 
by  the  appellees  to  dismiss  the  appeal,  on  the  ground  that 
there  is  no  judgment,  final  or  interlooatory,  firom  which  an 
appeal  can,  under  the  statute,  be  taken. 

The  statute  provides  that ''  appeals  to  the  supreme  coxirt 
may  be  taken  from  an  interlocutory  order  of  any  court  of  com- 
mon  pleas  or  circuit  court,  or  judge  thereof  in  the  following 
cases:  1.  For  the  payment  of  money;  to  compel  the  execution 
of  any  instrument  of  writing,  or  the  delivery  or  assignment  of 
any  securities,  evidences  of  debt,  documents,  or  things  in  ac- 
tion ":  2  Gavin  and  Herd's  Statutes,  p.  277,  sec.  676.  It  is  con- 
tended that  the  words  ''  for  the  payment  of  money,"  mean  the 
payment  firom  one  party  to  a  suit  to  another;  that  they  do  not 
embrace  orders  for  the  payment  of  money  into  court  This  is 
not  a  fair  construction  of  the  clause  under  consideration. 
This  is  a  remedial  statute,  and  must  be  liberally  construed. 
The  evils  intended  to  be  remedied  were,  that  the  defendants 
were  often  compelled  to  part  with  their  money  under  errone- 
ous interlocutory  orders  of  the  common  pleas  and  circuit 
courts,  and  were  subjected  to  the  inconvenience  of  having  it 
tied  up  to  await  the  slolW  process  of  a  long  litigation,  without 
the  right  of  appeal  until  after  final  judgment.  An  order  to 
compel  a  defendant  to  pay  a  plaintiff  money  can  rarely  be  said 
to  be  interlocutory.  In  the  very  nature  of  things,  an  interlocu- 
tory order  for  the  payment  of  money,  in  most  cases,  is  such  an 
order  as  will  place  the  money  in  a  condition  to  abide  the  final 
judgment  of  the  court  We  think  that  an  appeal  will  }ie  in 
this  case.  The  court  below  had  no  power,  under  the  statute, 
to  order  the  holders  of  comm^tdal  paper,  assigned  to  them  by 
the  judgment  debtor  for  a  pre-existing  debt,  before  the  com- 
mencement of  the  proceedings,  to  be  made  parties.  The  only 
provision  of  the  statute  as  to  parties  in  a  case  like  the  one  in 
judgment  is  this,  that  '^  after  tiie  issuing  or  return  of  a  judg- 
ment against  the  property  of  the  judgment  debtor,  or  any  one 
of  the  several  debtors  in  the  same  judgment,  and  upon  an 
affidavit  that  any  person  or  corporation  has  property  of  such 
judgment  debtor,  or  is  indebted  to  him  in  any  amount,  which, 
together  with  other  property  claimed  by  him  as  exempt  from 
execution,  shall  exceed  the  amount  of  property  so  exempt  by 
law,  such  person,  corporation,  or  any  member  thereof  may  be 
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required  to  appear  and  answer  concerning  the  same  aa  above 
provided  ":  2  Gavin  and  Hord's  Statutes,  pp.  261, 262,  sec.  522. 
There  was  no  conflict  in  the  evidence  as  to  the  facts,  viz.,  that 
the  notes  in  question  were  commercial  paper,  and  that  they 
had  been  assigned  before  the  commencement  of  these  proceed- 
ings for  a  pre-existing  debt  due  from  Richie  to  the  persons  to 
whom  the  assignments  were  made.  McEnight  does  swear  that 
he  was  called  on  for  the  payment  of  these  notes  by  Crawford, 
the  attorney  of  Richie,  after  the  dismissal  of  a  prior  proceed- 
ing. But  it  is  not  shown  that  Crawford  held  them  as  the 
attorney  of  Richie.  There  was  nothing  in  his  relation  to 
Richie  which  would  have  prevented  him  from  acting  as  the 
attorney  of  the  holders  of  this  paper.  This  demand  of  pay- 
ment, moreover,  was  before  the  commencement  of  these  proceed- 
ings. Says  Mr.  Parsons:  ''It  is  now  quite  well  settled,  that 
in  the  first  of  the  three  cases  before  stated,  namely,  where 
negotiable  paper  is  received  in  payment  and  extinguishment 
of  a  pre-existing  debt,  the  holder  is  entitled  to  protection  ":  1 
Parsons  on  Notes  and  Bills,  221.  The  learned  author  has  in 
a  note  (b)  collected  the  authorities  on  this  point  But  this  is 
not  an  open  question  in  this  state:  VaUette  v.  Masofij  1  Ind. 
288;  Wesibrook  v.  Bobinaon,  6  Blackf.  105. 

As  the  statute  does  not  authorize  the  making  of  the  holders 
of  the  paper  parties  to  the  action,  it  Vould  follow  that  they 
could  at  any  time  demand  payment  of  McKnight  and  Web- 
ber, and  that  the  latter  could  not  protect  themselves  by  the 
order  of  the  court  in  a  case  in  which  the  former  were  not  par- 
ties and  could  not  be  made  parties.  There  is  nothing  in  the 
pleadings  or  proofii  tending  to  show  that  the  assignments  of 
these  notes  were  fraudulent 

The  judgment  of  the  court  below  ordering  the  payment  of 
the  money  due  from  McEnight  and  Webber  on  their  notes 
into  court  is  reversed,  with  costs,  and  the  cause  renumded  to 
said  court  for  further  prooeedings  in  accordance  with  this 
opinion. 

BioHis  or  HoLDiaTAxnio  Nora  iQaPu-KZisiiNo  Dnr:  Mmatuidr,  WhUt^ 
69  Am.  Deo.  8S6;  or  m  ooUateAl  •ecnrity:  Lee  t.  Smead^  71  Id.  494»  and  notoo. 
In  Indiana  it  is  hold  that  if  taken  in  diaohaige  of  a  pre-exiiting  debt,  the 
holder  of  the  note  is  entitled  to  proteotioot  and  may  enforoe  it:  Spurgin  t. 
iiePheelen,  42  hkd.  BI29;  Straughanr.  FaMOd,  80 Id.  600,  dting  the  princi- 
pal case. 

Afpbal  Lnn  ntOM  IimRLOCfnoBr  Ordbb  directing  payment  of  money 
into  oonrt  in  a  proceeding  supplementary  to  ezeoation:  Cook  v.  OHmene*  ^oL 
fiodl;  73  Ind.  a6(^  eitiiig  the  prindpal  4 
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Baksemeb  V.  Toledo  and  Wabash  Bailway  Ca 

[25  INDLLMA,  4S4.J 
HULBOAB  CoiiPAimB    ABB    GOMMOlf  CaBBTBBH,  AVD  ABB  LlABLB  AS    SUOH 

by  the  rales  of  the  oommon  law  for  lotaes  occurring  from  may  accident 
which  may  befall  the  goods  daring  the  transit^  except  saoh  as  result 
from  the  act  of  Ood  or  the  publio  enemy. 

OoMMOK  Cabbibbs  BY  Waoons  arb  Rbquibkd  TO  Dblitbb  Goods  to  Oob- 
8IONBB  at  his  house  or  place  of  business,  and  their  liability  as  such  con* 
tinnes  until  such  delivery;  but  this  rule  does  not  apply  to  common 
carriers  by  tcsscIb  on  the  seas,  lakes,  or  navigable  rivers,  or  by  railroads. 

Wabbhousb  OB  DxpoT  AT  TowN  OB  Statiok  TO  Which  Ooodb  abb 
Shifpbd  bt  Bailboad  is  the  proper  place  of  delivery  to  the  consignee, 
and  when  they  are  so  discharged  from  the  cars,  and  in  the  absence  of  the 
consignee  are  dafely  stored  in  the  company's  warehouse,  the  liability  of 
the  railroad  company  as  a  common  carrier  is  terminated,  without  notice 
to  consignee  of  the  arrival  of  the  goods. 

Bailboad  Company  is  Liablb  as  TVarbhodsbxan  vob  Goods  Siobbd  at 
the  place  to  which  they  were  consigned  and  have  been  brought^  and  as 
such  it  is  required  to  keep  the  goods  in  store  for  the  consignee  for  a  rea- 
sonable time,  without  additional  reward. 

Action  against  railroad  company  for  value  of  certain  goods. 
The  opinion  states  the  facts. 

/.  H.  Brown  and  A,  A.  Pricey  for  the  appellants. 

By  Court,  Elliott,  J.  The  appellants,  who  were  the  plain- 
tiffs below,  sued  the  railway  company  to  recover  the  value  of 
four  cases  of  boots  and  shoes,  received  by  the  defendants  at 
the  company's  depot  at  Lafayette,  to  be  carried  to  Marshfield, 
in  Warren  County,  and  there  delivered  to  Isaac  N.  Julian,  one 
of  the  plaintiffs,  to  whom  they  were  consigned. 

The  complaint  alleges  that  the  freight  train  on  which  the 
goods  were  shipped  was  due  at  Marshfield  at  six  o'clock  p.  m. 
of  the  29th  of  November,  1864,  at  which  time  the  consignee, 
who  resided  in  Marshfield,  and  near  the  defendant's  station 
and  depot  at  that  place,  was  at  said  depot  ready  to  receive 
said  goods,  but  that  for  some  cause  said  freight  train  did  not 
arrive  at  that  place  until  after  nine  o'clock  of  the  same  even- 
ing; that  upon  the  arrival  of  the  train  the  goods  were  un- 
loaded from  the  car,  and  deposited  in  the  warehouse  and 
depot  of  the  defendant  at  Marshfield;  that  during  the  same 
night,  and  before  any  notice  of  their  arrival  had  been  given 
to  the  consignee,  said  warehouse  and  goods  were  destroyed  by 
fire.  The  complaint  seeks  to  charge  the  defendant  only  as  a 
common  carrier,  and  not  as  a  warehouse  keeper.  The  court 
sustained  a  demurrer  to  the  complaint,  because  it  did  not 
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state  fiaots  mifficient  to  oonstitntea  oaose  of  action.  The  plains 
tiffs  excepted,  and  the  court  gave  final  judgment  against  them 
for  costs. 

The  only  question  presented  in  the  case  is.  Is  the  defendant 
liable  as  a  common  carrier  for  the  value  of  Uie  goods  thus  de- 
stroyed before  notice  to  the  consignee  of  their  arrival? 

Railroad  companies  are  common  carriers,  and  as  such  are 
liable  by  the  rules  of  the  common  law  for  losses  occurring 
from  any  accident  which  may  befall  the  goods  during  the 
transit  from  any  cause,  except  such  as  arise  from  the  act  of 
Crod  or  the  pubUc  enemy.  In  the  present  case  it  is  evident 
that  the  loss  did  not  result  from  any  cause  within  the  ex- 
ception. Nor  is  it  shown  by  the  complaint  that  it  was 
from  any  default  or  negligence  of  the  company,  its  agents,  or 
servants. 

If  at  the  time  of  the  loss  the  relation  of  the  defendant  in 
respect  to  the  goods  was  that  of  a  common  carrier,  then  the 
defendant  is  liable  in  this  suit,  because,  as  a  common  carrier, 
the  company  is  bound  as  an  insurer  to  take  the  risk,  and  no 
question  of  default  or  negligence  can  arise  in  the  case.  Though 
the  loss  may  have  resulted  from  a  cause  for  which  neither  the 
defendant  nor  its  servants  were  in  any  degree  chargeable,  still, 
as  a  common  carrier,  the  company  is  liable  and  must  bear  the 
loss.  This  stringent  rule  of  the  common  law  is  founded  in 
necessity,  arising  from  the  nature  of  the  employment,  as  a 
protection  against  frauds  of  which  it  would  seldom  be  possible 
to  adduce  proper  legal  evidence.  But  on  the  other  hand,  if 
when  the  goods  arrived  at  Marshfield,  and  were  unloaded 
from  the  cars  and  deposited  in  the  defendant's  warehouse  for 
delivery  to  the  consignee,  the  transit  was  at  an  end,  and  the 
defendant's  liability  as  a  common  carrier  terminated,  and  the 
company  continued  thereafter  to  have  possession  of  the  goods, 
not  as  a  common  carrier,  but  in  the  capacity  of  a  warehouse- 
man, and  was  only  responsible  for  the  care  and  diligence  at- 
tached by  law  to  that  relation,  which  does  not  extend  to  a  loss 
by  fire  not  caused  by  the  default  of  the  warehouseman  or  that 
of  his  servants,  the  company  is  not  liable. 

As  a  general  rule,  common  carriers  by  wagons  are  required 
to  deliver  the  goods  to  the  consignee  at  his  house  or  place  of 
business,  and  their  liability  as  such  continues  until  such  de- 
livery is  made;  but  this  rule  is  not  applicable  to  common 
carriers  by  vessels  on  the  seas,  lakes,  or  navigable  rivers,  noi 
to  common  carriers  by  railroads.    Vessels  are  necessarily  con- 
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fined  to  the  water,  and  discharge  their  cargoes  on  the  wharves 
at  public  landings,  and  in  such  case  general  custom,  arising 
from  necessity  and  the  convenience  of  commerce,  sanctions 
such  discharge  as  the  proper  place  of  delivery.  If  the  con- 
signee is  not  present  to  receive  the  goods,  the  carrier  may  dis- 
charge himself  from  further  liability  by  notifying  the  condgnee 
of  their  arrival,  and  allowing  reasonable  time  for  him  to  pre- 
pare to  take  them  away,  or  if  the  consignee  cannot  be  found, 
by  having  them  stored  in  a  proper  warehouse  for  him.  Cars 
on  a  railroad  are  necessarily  confined  to  the  track  of  the  road, 
and  unless  the  consignee  should  have  a  warehouse  immedi- 
ately by  the  track,  an  actual  delivery  cannot  be  made  without 
a  change  in  the  means  of  transit  From  the  very  nature  of 
this  mode  of  carriage,  the  convenience  of  the  company,  if  not 
an  absolute  neoessity,  demands  that  depots  or  warehouses 
should  be  erected  at  places  where  goods  are  received  and  dis- 
charged, in  which  they  may  be  safely  stored,  and  that  there 
should  also  be  agents  at  such  places  for  the  transaction  of  the 
necessary  business.  These  warehouses  constitute  the  proper 
places  of  delivery.  The  consignee  must  be  presumed  to  know 
that  the  goods  are  there  discharged,  and  that  it  is  his  duty  to 
receive  them  at  that  place.  When  the  goods  have  reached 
their  destination  the  transit  is  at  an  end,  and  we  think  that 
when  they  are  discharged  from  the  cars,  and  in  the  absence  of 
the  consignee  or  his  agent  to  receive  them,  are  safely  stored  in 
the  warehouse,  the  liability  of  the  company  as  a  common  car^ 
rier  is  then  terminated,  without  notice  to  the  consignee  of  their 
arrival  When  the  goods  are  thus  safely  stored,  the  charac- 
ter of  a  warehouseman  attaches  to  the  company,  and  as  such 
it  is  required  to  keep  the  goods  in  store  for  the  consignee  for 
a  reasonable  time  for  him  to  receive  and  take  them  away, 
without  additional  reward.  But,  during  such  time,  the  rail- 
road company  is  only  liable  as  a  warehouseman  for  the  want 
of  that  degree  of  care  and  diligence  incident  to  that  relation. 
This  is  but  a  reasonable  and  just  rule  as  applicable  to 
this  particular  mode  of  carriage,  and  to  the  relation  estab- 
lished thereby  between  the  railroad  company  and  the  shipper, 
and  the  manner  in  which  the  business  is  necessarily  con- 
ducted. It  is  also  supported  by  authority.  In  Norway  Plains 
Co.  V.  Botian  and  Maine  R.  R.  Co.j  1  Gray,  263  [61  Am.  Dec. 
423],  the  consignee  had  notice  of  ihe  arrival  of  the  goods,  but 
the  question  is  very  fully  and  ably  discussed  by  Chief  Justice 
Shaw.  It  is  there  said:  **The  nature  of  the  transportation, 
AK.  DM.  VOk  Lxxxvn-M 
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though  on  land,  is  much  more  like  that  by  sea,  in  this  respect, 
that  from  the  very  nature  of  the  case  the  merchandise  can 
only  be  transported  along  one  line  and  delivered  at  its  termi- 
nation, or  at  some  fixed  place  by  its  side,  at  some  intermediate 
point.  The  rule  in  regard  to  ships  is  very  exactly  stated  in 
the  opinion  of  Buller,  J.,  in  Hyde  v.  Trent  and  Mersey  Navir 
gation  Co.,  5  Term  Rep.  397,  thus:  'A  ship  trading  from  one 
port  to  another  has  not  the  means  of  carrying  the  goods  on 
land;  and,  according  to  the  established  course  of  trade,  a  de- 
livery on  Uie  usual  wharf  is  such  a  delivery  as  will  discharge 
the  carrier.'  Another  peculiarity  of  transportaticm  by  rail- 
road IS,  that  the  car  cannot  leave  the  track  or  line  of  rails  on 

which  it  moves From  this  necessary  condition  of  the 

business,  and  from  the  practice  of  these  transportation  com- 
panies to  have  platforms  on  which  to  place  the  goods  from  the 
cars,  in  the  first  instance,  and  warehouse  accommodation  by 
which  they  may  be  securely  stored,  the  goods  of  each  consign- 
ment by  themselves,  in  accessible  places,  ready  to  be  delivered, 
the  court  are  of  opinion  that  the  duty  assumed  by  the  railroad 
corporation  is, — and  this  being  known  to  the  owners  of  the 
goods  forwarded,  must,  in  the  absence  of  proof  to  the  con- 
trary, be  presumed  to  be  assented  to  by  them,  — that  they  will 
carry  the  goods  safely  to  the  place  of  destination  and  there 
discharge  them  on  the  platform,  and  then  and  there  deliver 
them  to  the  consignee  or  person  entitled  to  receive  them,  if  he 
is  there  ready  to  take  them  forthwith,  or  if  the  consignee  is 
not  there  ready  to  take  them,  then  to  place  them  securely  and 
to  keep  them  safely  for  a  reasonable  time,  ready  to  be  deliv- 
ered when  called  for.  This,  it  appears  to  us,  is  Uie  spirit  and 
legal  efifect  of  the  duty  of  the  carrier  and  of  the  contract  be- 
tween the  parties  when  not  altered  or  modified  by  special 

agreement Prom  this  view  of  the  duty  and  implied 

contract  of  carriers  by  railroad,  we  think  there  result  two  dis- 
tinct liabilities:  first,  that  of  common  carriers,  and  afterward, 
that  of  keepers  for  hire,  or  warehouse  keepers,  the  obligations 

of  each  of  which  are  regulated  by  law This  view  of 

the  law  applicable  to  railroads  as  common  carriers  of  mer- 
chandise afifords  a  plain,  precise,  and  practical  rule  of  duty  of 
easy  application,  well  adapted  to  the  security  of  all  persons 
interested.  It  determines  that  they  are  responsible  as  com- 
mon carriers  until  the  goods  are  removed  from  the  cars  and 
placed  on  the  platform;  that  if,  on  account  of  their  arrival  in 
the  night,  or  at  any  other  time  when,  by  the  usage  and  course 
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of  bosinesB,  the  doors  of  the  merchandise  depot  or  warehouse 
are  closed,  or  for  any  other  cause  they  cannot  then  be  deliv- 
ered, or  if,  for  any  reason,  the  consignee  is  not  there  ready  to 
receive  them,  it  is  the  duty  of  the  company  to  store  and  pre- 
serve them  safely  under  the  charge  of  competent  and  careful 
servants,  ready  to  be  delivered,  and  actually  to  deliver  them 
when  called  for  by  the  party  authorized  and  entitled  to  re- 
ceive them;  and  for  the  performance  of  these  duties,  after  the 
goods  are  delivered  from  the  cars,  the  company  is  liable  as  a 
warehouseman  or  a  keeper  of  goods  for  hire." 

To  the  same  effect  are  the  cases  of  Thomas  v.  Boston  and 
Providence  R.  R.  Co.,  10  Met.  472  [43  Am.  Dec.  444],  and 
Demy  v.  New  York  Central  R.  R.  Co.,  13  Gray,  481  [74  Am. 
Dec.  645].  In  Richards  v.  Michigan  SorUhem  etc,  R.  R.  Co.^ 
20  ni.  404,  it  was  held  that  to  terminate  the  liability  as  a 
common  carrier  it  is  not  necessary  that  the  railroad  company 
should  give  notice  of  the  arrival  of  the  goods  to  the  owner  or 
consignee,  and  that  so  soon  as  the  goods  arrive  at  their  desti- 
nation, or  at  the  terminus  of  the  road,  and  are  unloaded  and 
placed  safely  and  securely  in  the  railroad  company's  ware- 
house, the  responsibility  of  the  conmion  carrier  ceases,  and 
that  of  the  warehouseman  attaches.  The  same  ruling  was 
made  in  Porter  v.  Chicago  and  Rock  Island  R.  R.  Co.,  20  Id. 
407  [71  Am.  Dec.  286].  In  New  Albany  and  Salem  R.  R.  Co. 
V.  Campbelly  12  Ind.  56,  the  question  was  discussed,  but  not 
decided,  for  the  reason  that  the  consignee  had  notice  of  the 
arrival  of  the  goods,  and  had  paid  the  freight  on  them  before 
they  were  destroyed.  A  contrary  doctrine  was  held  in  the 
case  of  Moses  v.  Boston  a/nd  Maine  R.  R.  Co.,  32  N.  H.  523  [64 
Am.  Dec.  381],  and  we  are  referred  by  the  appellant  to  nu- 
merous other  cases,  but  on  an  examination  of  them  we  find 
them  all  against  common  carriers  by  water.  We  think  there 
was  no  error  in  sustaining  the  demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 


DuTT  OF  Railroad  Ck>MPAirr  as  to  BsLPrxBT  of  Goods;  duty  to  give 
notioe  of  arrival;  and  liability,  when  terminates:  See  Porter  v.  Chicago  etc 
Co,,  71  Am.  Dec  286,  and  note  citing  other  cases.  By  delivery  of  goods  at 
its  station,  the  liability  of  a  railroad  company  as  carrier  ceases,  and  it  is  then 
liable  as  a  warehouseman:  American  Sepresi  Co.  v.  HockeU,  30  Ind.  252;  On- 
dimati  d:  C,  A.  L.  Co.  v.  McCool,  26  Id.  141;  PiMmrgK  C,  df  8L  Lcms  JTy 
Co.  r.  Nash,  43  Id.  426. 
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SoLiNasB  V.  Jewbtt. 

^  IMDIAXA,  479.J 

tooii  MnxAKi  as  to  QuAiinTT,  nr  Oohtbaot  voa  Saui  ijsf  LAiro,  when 
the  oomplaming  perty  hee  not  been  guilty  of  any  fnnd  or  enlpehle  negli- 
genoe^  zior  hee  otherwiee  impeired  the  eqiiity  reenltbig  from  the  mietake, 

will  entitle  him  to  relief  whether  the  oontnct  be  exeoated  or  ezeoatory. 

« 

Action  for  recovery  of  money  paid  under  mistake.  The 
opinion  states  the  facts. 

/.  A.  Stein  and  O.  0.  and  A.  0.  Behm^  toe  the  appellant. 

B.  C.  Oregcry^  for  the  appellee. 

By  Court,  Rat,  J.  This  is  an  action  by  the  appellee  to 
recover  money  alleged  to  have  been  paid  to  the  appellant 
under  a  mutual  mistake  of  facts.  It  is  charged  that  the  ap- 
pellant sold  a  farm  to  the  appellee  at  $22  per  acre,  estimatiug 
the  quantity  of  land  sold  at  181  acres,  making  $3,982.  The 
land  is  described  in  three  distmct  parcels,  and  one  of  these 
is  described  as  ''  containing  121  acres,  more  or  less,"  but  con- 
tained in  fact  but  84  and  81-100  acres.  The  answer  is  a  gen- 
eral denial,  with  an  averment  that  the  land  was  sold  for  a 
gross  sum,  and  that  the  appellee  had  an  equal  or  better 
opportunity  for  information,  and  was  as  well  informed  as  to 
the  quantity  of  the  land  as  the  appellant;  that  upon  the 
^  tract  book,  in  the  office  of  the  auditor  of  said  county,  the 
said  tract  was  marked  as  containing  said  quantity  of  121 
acres,  and  had  been  so  described  in  subsequent  deeds,  and  the 
appellant  so  conveyed  the  land, '  each  party  taking  the  risk  of 
winning  or  losing  by  a  surplus  or  deficit.' "  The  jury  returned 
a  general  verdict  for  the  appellee,  and  in  answer  to  interrog- 
atories, found  that  the  land  was  sold  as  described  in  the  origi- 
nal government  surveys,  by  the  acre;  that  there  was  no  fraud 
or  deceit  willfully  practiced  upon  the  appellee  at  the  time  of 
the  sale  with  regard  to  the  number  of  acres  contained  in  the 
several  tracts  of  land  mentioned  in  the  deed;  that  the  appel- 
lee was  influenced  in  his  opinion  as  to  the  quantity  of  land 
purchased  by  the  original  surveys,  and  not  by  any  act  or  word 
of  the  appellant,  knowingly,  and  that  the  appellant  had  no 
knowledge  by  actual  measurement  or  otherwise  of  the  exact 
number  of  acres;  that  the  words  '^  more  or  less,"  in  the  deed, 
qualifying  the  quantity,  were  used  without  fraud  or  deceit; 
that  both  parties  were  alike  ignorant  of  any  deficiency  in  the 
number  of  acres  of  land  contained  in  the  several  tracts  sold 
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and  conveyed,  but  they  both  estimated  the  quantity  at  181 
acres,  and  neither  party  contemplated  or  expected  that  there 
would  be  a  loss  of  more  than  36  acres,  but  the  estimate  of  181 
acres  was  through  the  "gross  mistake"  of  both  parties;  that 
the  appellant,  at  the  time  of  the  execution  of  the  deed,  in- 
sisted upon  being  paid  for  181  acres  of  land,  at  the  rate  of  $22 
per  acre,  and  that  the  appellee  did  not  discover  the  deficiency 
until  he  had  made  full  payment 

The  appellant  moved  for  judgment  upon  the  special  finding, 
and  excepted  to  the  action  of  the  court  in  overruling  his 
motion  and  rendering  judgment  for  the  appellee. 

In  the  case  of  Harrison  v.  Talboty  2  Dana,  258,  Chief  Justice 
Robertson,  after  a  somewhat  careftil  review  of  the  decided 
cases  involving  the  principles  decisive  of  this  case,  deduces 
from  them  the  following  rule:  "When  it  is  evident  that  there 
has  been  a  gross  mistake  as  to  quantity,  and  the  complaining 
party  has  not  been  guilty  of  any  fraud  or  culpable  negligence, 
nor  has  otherwise  impaired  the  equity  resulting  from  the  mis- 
take, he  may  be  entitled  to  relief  from  the  technical  or  legal 
effect  of  his  contract,  whether  it  be  executed  or  only  execu- 
tory." This  we  regard  as  the  rule  in  equity,  and  the  special 
finding  in  this  case  brings  it  clearly  within  the  rule.  The  jury 
expressly  find  that  the  deficiency  of  36  acres  in  a  tract  said 
to  contain  121  acres,  more  or  less,  was  not  contemplated  by 
the  parties  to  the  contract,  but  was  the  result  of  the  "  gross 
mistake"  of  both  parties. 

In  the  case  of  Quemd  v.  Wbodlief^  decided  by  the  court  of  ap- 
peals of  Virginia,  and  repor^.ed  in  2  Hen.  &  M.  173,  note,  the 
tract  of  land  sold  was  estimated  as  containing  800  acres,  but 
was  found  afterward  to  comprise  but  a  little  over  608  acres, 
"so  that,"  in  the  langugage  of  the  court,  "both  parties  were 
mistaken  in  the  quantity  and  number  of  acres  contracted  for, 
and  the  mistake  ought  to  be  rectified  in  a  court  of  equity,  and 
the  appellant  allowed  a  deduction  fit)m  the  price  agreed  by 
him  to  be  given  for  said  land  for  the  deficiency  in  quantity, 
that  deficiency  being  too  great  for  a  purchaser  to  lose  under 
an  agreement  for  a  reputed  quantity,  notwithstanding  the 
words  '  more  or  less '  inserted  in  the  deed,  which  should  be 
restricted  to  a  reasonable  allowance  for  small  errors  in  survey 
and  variations  in  instruments." 

Again,  in  Campbell  v.  WUmorey  6  J.  J.  Marsh.  209,  where  a  tract 
of  land  had  been  sold  and  conveyed  as  containing  124  acres, 
more  or  less,  and  it  was  subsequently  ascertained  to  contaia 


Digitized  by 


Google 


874  Souvoicm  v  Jvwvrr.  [Indiana, 

182  aores,  a  judgment  was  ordered  for  the  additional  eight 
acres,  at  tbe  price  per  acre  at  which  the  land  had  been  sold. 
Mr.  Justice  Washington  observed,  in  the  case  of  Thomas  v. 
Pern/j  1  Pet  C.  C.  49,  "  that  when  the  land  sold  is  said  to  con- 
tain about  so  many  acres,  both  the  grantor  and  grantee 
consider  these  words  as  a  representation  of  the  quantity  which 
the  grantor  expects  to  sell  and  the  grantee  to  purchase.  The 
words  ^  more  or  less '  are  intended  to  cover  a  reasonable  excep- 
tion or  deficit.  If  the  difference  between  the  real  and  the 
represented  quantity  be  very  great,  both  parties  act  obviously 
under  a  mistake,  which  it  would  be  the  duty  of  a  court  of 
equity  to  correct."  So  in  Putnam  v.  Hill,  2  Russ.  520,  and 
Hill  v.  Buckley,  17  Ves.  395,  this  rule  is  recognized. 

We  are  referred  to  the  case  of  Faure  v.  Martin,  7  N.  Y.  210, 
as  conflicting  with  this  rule.  That  case  is  reviewed  by  the 
court  which  pronounced  that  opinion  in  the  later  decision  of 
Belknap  v.  Sealey,  14  Id.  143  [67  Am.  Dec.  120].  It  is  there 
said  that  "  the  case  in  this  court  of  Faure  v.  Martin,  throws  no 
light  upon  the  question.  There  the  agreement  was  to  sell  a  cer- 
tain farm  described  as  containing  ninety-six  acres,  be  the  same 
more  or  less,  at  the  price  of  sixty  dollars  per  acre.  The  contract 
was  afterward  consummated  by  a  conveyance  describing  the 
quantity  in  the  same  manner,  and  a  mortgage  was  taken  for 
part  of  the  purchase-money,  computed  on  the  number  of  acres 
specified  at  sixty  dollars  per  acre,  precisely  according  to  the 
agreement.  The  actual  quantity  was  ascertained  to  be  only 
eighty-six  acres,  and  the  suit  was  brought  to  stay  the  fore- 
closure of  the  mortgage,  after  tendering  the  amount  due,  with 
a  deduction  for  the  deficiency.  The  plaintiff  offered  to  prove 
that  there  was  a  mistake  in  respect  to  the  quantity,  induced 
by  the  false  and  fraudulent  representations  made,  both  when 
the  agreement  and  deed  were  executed.  But  the  fatal  objec- 
tion to  the  proof  and  to  the  suit  was,  that  the  complaint  al- 
leged neither  mistake  nor  fraud  in  the  agreement,  leaving  the 
question  one  of  construction  purely;  and  the  construction  was 
held  to  be  that  the  sale  was  in  bulk,  and  that  the  number  of 
acres,  and  the  sum  to  be  paid  per  acre,  were  specified  only  as 
a  mode  of  arriving  at  the  price  in  gross.  The  proof  offered 
was  rejected  distinctly  on  the  grotmd  that  it  was  inadmissible 
under  the  pleadings,  and  on  that  ground  the  cause  was  decidud. 
I  need  not  say  that  the  construction  of  a  contract  is  one  thing, 
and  the  question  whether  it  should  be  rescinded,  or  relief 
granted  against  it  on  the  ground  of  fraud  or  mistake,  is  quite 
another." 
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The  case  of  Ketchum  v.  Stout^  20  Ohio,  453,  was  decided 
against  the  complainant,  and  relief  was  refused,  on  account  of 
the  want  of  equity  in  the  complaint.  In  deciding  the  case,  it 
is  said:  "  It  seems  to  the  court  that  the  equity  of  the  case  is 
with  the  defendant."  A  court  of  equity  would  therefore  of 
necessity  dismiss  the  bill. 

Nor  can  we  regard  the  distinction,  sometimes  referred  to  in 
discussing  this  question,  between  executory  and  executed  con- 
tracts as  existing.  Such  a  distinction  cannot  be  sustained 
upon  principle,  for  the  power  of  a  court  of  equity  to  grant  re- 
lief from  fraud  or  mistake  in  a  contract  has  never  been  thus 
restricted,  nor  do  the  decisions  in  this  class  of  cases  thus  limit 
it.  We  have  already  cited  cases  where  relief  has  been  granted 
after  the  deed  had  been  executed.  In  our  opinion,  the  court 
committed  no  error  in  overruling  the  motion  by  the  appellant 
for  judgment  upon  the  special  findings,  and  in  rendering  judg- 
ment for  the  appellee. 

The  judgment  is  affirmed,  with  one  fourth  of  one  per  cent 
damages  and  costs. 

Gregory,  J.,  was  absent  in  this  case,  having  been  of  coun- 
sel. 


Thx  prdicifal  oasb  18  DmrnroirigHXD  In  JQn^  ▼.  Brown,  64  Ind.  370, 
irhare  it  is  held  that  when  there  is  no  mutual  w*^«*^ir^  nor'frand  practised, 
the  mere  fmct  that  upon  survey  the  land  is  found  to  be  less  in  quantity  than 
the  amount  mantionad  in  the  deed  is  not  ground  for  relief  in  equity. 


Love  v.  Wells. 

|25Iin>XAHA,60i.| 
Died  Mads  oar  Sukdat  is  Von>. 
OoHTRACT  OrHiBWiai  Valh),  but  Vom  ohlt  bboaubb  Mads  ok  Svitdat, 

constitutes  an  exception  to  the  general  rule  that  void  contracts  are  not 

susceptible  of  ratification. 
Dksd  Takxs  Effbot  vbom  Tzmb  of  its  Delivxrt,  and  though  signed  and 

acknowledged'on  Sunday,  if  delivered  on  another  day  it  is  a  valid  deed, 

whatever  may  be  the  effect  upon  the  acknowledgment. 

OlfB  WBOSB  DnD  18  EXXOUTKD  ON  SUNDAT,  BITI  WhICH  BT  PBOCCntSMBirT 

OF  Gbamtor  U  dated  upon  the  preceding  day,  cannot  assert  the  invalid- 
ity of  the  deed  against  a  subsequent  bonajide  purchaser. 

Action  to  recover  possession  of  realty.    The  opinion  states 
the  facts. 
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W.  E.  Niblaek  and  W.  H.  Wdf,  for  the  appeUants. 
R.  A.  ClemefUs^  Jr.^  for  the  appellee. 

Bj  Court,  Eluott,  J.  This  was  a  suit  broagbt  bj  Wells, 
the  appellee,  against  the  appellants,  to  recover  the  possession 
of  a  certain  tract  of  land. 

The  defendants  below  answered  by  a  general  denial.  The 
court  to  which  the  cause  was  submitted  for  trial  bj  agreement 
of  the  parties  found  for  the  plaintiff.  A  motion  by  the  defend- 
ants for  a  new  trial  was  overruled;  judgment  for  the  plaintiff. 
The  defendants  appeal.  The  evidence  is  made  a  part  of  the 
record  by  a  bill  of  exceptions.  On  the  trial  the  plaintiff  gave 
in  evidence  a  deed  of  conveyance  in  fee  to  himself  for  the  land 
in  controversy,  dated  October  25, 1845,  from  Charles  F.  Wells 
and  wife,  said  Charles  F.  being  the  original  patentee  from  the 
United  States.  The  defendants  then  gave  in  evidence  a  deed 
from  the  plaintiff  and  wife  to  the  Evansville,  Cleveland,  and 
Indianapolis  Straight  line  Railroad  Company,  dated  the  26th 
of  April,  conveying  to  said  railroad  company  the  land  in  con- 
troversy in  fee-simple.  This  deed  was  acknowledged  before  a 
justice  of  the  peace  of  Daviess  County,  the  certificate  of  ac- 
knowledgment bearing  the  same  date  as  the  deed,  and  was 
recorded  in  the  recorder's  office  of  said  county  on  the  eleventh 
day  of  July,  1856.  The  consideration  stated  in  the  deed  is 
one  thousand  dollars,  the  receipt  of  which  is  acknowledged. 
The  defendants  further  proved  by  the  proper  deeds  of  convey- 
ance that  the  railroad  company,  for  a  valuable  consideration, 
sold  and  conveyed  said  land  to  Carpenter  and  Love  in  fee,  on 
the  23d  of  July,  1856,  who,  on  the  second  day  of  April,  1858,  sold 
and  conveyed  the  same  to  Oliver  H.  Smith.  These  deeds  were 
also  acknowledged  and  recorded;  that  from  the  railroad  com- 
pany to  Carpenter  and  Love  was  recorded  June  30, 1857,  and 
the  one  from  the  latter  to  Smith,  April  26, 1858.  It  further 
appears  by  the  evidence  that  since  the  date  of  the  last-named 
deed  the  said  Smith  has  deceased,  leaving  surviving  him  three 
children,  who  are  his  heirs,  one  of  whom  is  the  wife  of  the  de- 
fendant. Love,  ''who  claims  to  have  the  possession  and  some 
title  to  the  lands  mentioned  in  the  complaint  under  or  through 
the  deeds  given  in  evidence  by  the  defendants." 

The  defendants  having  closed  their  evidence,  the  plaintiff 
being  sworn,  was  permitted,  over  the  objection  of  the  defend- 
ants, to  testify  in  his  own  behalf  that  the  deed  executed  by 
him  to  the  railroad  company,  dated  April  26,  1856,  was  in 
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Ceu^  executed  on  the  27th  of  April  of  that  jear,  the  same  being 
Sunday.  He  testified  in  substance  as  follows:  That  although 
said  deed  from  him  to  the  raihroad  company  purports  to  have 
been  executed  on  the  twenty-sixth  day  of  April,  1856,  yet  that 
in  fact  it  was  executed  and  acknowledged  by  him  and  his 
wife  on  the  27th  of  April,  1856,  which  was  Sunday;  that 
Asahel  C.  Page,  who  resided  in  his  neighborhood,  was,  at  the 
time  of  the  execution  of  the  deed,  one  of  the  directors  of  said 
railroad  company,  and  negotiated  the  purchase  of  the  land  in 
controversy  on  behalf  of  the  company;  that  said  Page  came 
to  the  plaintiff's  house  the  day  the  deed  was  executed,  bring- 
ing with  him  the  justice  of  the  peace  who  took  the  acknowl- 
edgment, and  told  the  plaintiff  he  would  like  to  have  the  deed 
that  day,  to  which  the  plaintiff  assented.  The  deed  was  then 
prepared,  signed,  and  acknowledged,  and  by  agreement  be- 
tween Page,  the  plaintiff,  and  the  justice,  the  deed  and  the  cer- 
tificate of  acknowledgment  were  dated  back  one  day,  so  as  to 
make  all  appear  to  have  been  dcme  on  Saturday,  the  26th,  in- 
stead of  Sunday,  the  27th,  of  the  month.  At  the  time*  the  deed 
was  executed  'Hhe  land  had  some  small  improvements  on  it, 
but  had  been  mostly  vacant  and  wholly  unoccupied  since  that 
time;  some  timber  had  been  taken  off  since,  but  not  by  order 
of  the  railroad  company  that  he  was  aware  of."  The  plaintiff 
further  testified  that  he  had  done  nothing  since  to  ratify  the 
deed;  'Hhat  he  had  never  since  had  possession  of  the  land  or 
exercised  any  acts  of  ownership  over  it,  but  it  had  been  his 
intention  ever  since  a  short  time  after  the  deed  was  executed 
to  reclaim  the  land  at  some  time  or  in  some  way,  but  that  he 
never  gave  the  railroad  company,  or  anybody  claiming  the 
land  under  it,  any  notice  that  he  claimed  the  land  until  some- 
time in  June,  1864,  when  Love,  one  of  the  defendants,  came  to 
Washington,  the  county  seat,  to  sell  this  and  some  other  lands, 
in  pursuance  of  a  notice  previously  posted;  that  on  that  day 
the  plaintiff  told  said  Love  'that  he  claim^  the  land  in  con- 
troversy, and  protested  against  its  sale';  that  in  consequence 
of  said  notice  Love  did  not  offer  to  sell  the  land  in  controversy 
on  that  day;  that  after  the  deed  in  question  was  executed  it 
was  left  with  Browning,  the  justice  of  the  peace  who  took  the 
acknowledgment,  to  be  delivered  to  Page,  and  he.  Browning, 
took  it  away  the  same  evening,  and  the  plaintiff  never  saw  it 
afterward  until  its  production  on  the  trial." 

James  Wade  was  also  sworn  as  a  witness  for  the  plaintiff, 
and  >  ^  evidence  substantially  corroborated  the  statements 
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of  the  plaintiff  as  to  the  drcumstances  attending  the  execution 
of  the  deed,  and  that  it  was  executed  on  Sundaj. 

The  plaintiff,  Wells,  bases  his  claim  to  recover  the  land  ex- 
clusively  on  the  ground  that  his  deed  to  the  railroad  companj, 
having  been  executed  on  Sunday,  is  void,  and  therefitre  con- 
voys no  title  whatever  to  the  railroad  company. 

A  statute  in  force  at  the  time  the  deed  was  executed  pro- 
vides ^'that  if  any  person  of  the  age  of  fourteen  years  and 
upwards  shall  be  found  on  the  first  day  of  the  week,  commonly 
called  Sunday,  rioting,  hunting,  fishing,  quarreling,  at  common 
labor,  or  engaged  in  their  usual  avocations,  works  of  charity 
and  necessity  only  excepted,  such  person  shall  be  fined,"  etc 
An  exception  is  also  made  in  favor  of  those  who  conscientiously 
observe  the  seventh  day  of  the  week  as  the  sabbath,  travelers, 
etc.:  2  Gavin  and  Herd's  Statutes,  481. 

In  Link  v.  ClemmenSj  7  Blackf.  479,  it  was  held,  under  a 
similar  statute,  that  a  replevin  bond  executed  on  Sunday  came 
within  the  term  '*  common  labor,"  and  was  therefore  void,  as 
being  a  contract  prohibited  by  law. 

And  so  in  Reynolds  v.  Stevenson^  4  Ind.  619,  it  was  held  that 
a  promissory  note  executed  on  Sunday  was  void.  In  that  case 
it  is  said:  ''It  is  admitted  that  the  note  in  question  was  made 
on  Sunday.  Then  the  record  presents  this  question:  Did  the 
making  of  it  constitute  an  act  of  'common  labor?'  We  think 
the  statute  was  intended  to  prohibit  every  description  of  secular 
business  not  within  the  exceptions  pointed  out  by  itself.  The 
execution  of  this  note  was  secular  business  and  not  embraced 
by  the  exceptions.  This  view  is  sustained  by  various  adjudi- 
cations made  upon  statutes  the  provisions  of  which  are  in  effect 
the  same  as  ours:  AUen  v.  Deming,  14  N.  H.  133  [40  Am.  Dec. 
179];  Towle  V.  Larrahee,  26  Me.  464;  Adams  v.  HamM,  2  Doug. 
(Mich.)  78  [43  Am.  Dec.  455];  see  also  notes  to  2  Parsons 
on  Contracts,  764  e." 

It  is  also  a  general  rule  of  the  law  that  void  contracts  are  not 
susceptible  of  ratification.  But  in  Banks  v.  Weris^  13  Ind.  203, 
it  was  held  that  contracts  not  otherwise  obnoxious,  but  void 
only  because  made  or  executed  on  Sunday,  formed  an  exception 
to  the  general  rule,  and  were  susceptible  of  subsequent  ratifi- 
cation. We  think  the  ruling  in  that  case  is  fully  sustained 
by  the  authorities  there  referred  to,  as  well  as  by  the  principles 
of  right  and  reason.  Contracts  prohibited  by  la\tr  because  they 
are  in  their  natiure  contrary  to  public  policy,  or  repugnant  to 
the  good  of  society  or  public  morals,  are  void,  and  in  their  vary 
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nature  incapable  of  subsequent  ratificatioii.  But  contracts 
Toid  only  because  made  on  Sunday,  proper  and  lawful  in  all 
other  respects,  stand  on  a  different  basis,  and  may  well  form 
an  exception  to  the  general  rule  that  void  contracts  are 
incapable  of  subsequent  ratification. 

In  Adams  v.  Oay^  19  Vt.  358,  it  is  said  that  contracts  made 
on  Sunday  should  be  held  an  exception,  in  some  sense,  from 
the  general  class  of  contracts  which  are  void  for  illegality. 
They  are  not  tainted  with  any  general  illegality,  but  are  only 
illegal  as  to  the  time  in  which  they  are  entered  into.  It  is 
not  sufficient  to  avoid  them  that  they  have  grown  out  of  a 
transaction  on  the  sabbath,  and  although  closed  upon  that 
day,  yet  if  affirmed  upon  another  day,  they  then  become  valid. 
This  court,  in  Banks  v.  WertSj  supray  after  referring  to  this 
and  other  cases,  add:  ''These  decisions  relate  alone  to  con- 
tracts made  on  Sunday.  They  proceed  on  the  ground  of  a 
retention  of  the  property,  and  a  subsequent  ratification  by  the 
parties,  and  in  principle  they  seem  to  be  correct." 

Here,  Wells,  after  executing  the  deed,  abandoned  the  pos- 
session of  the  land  to  the  railroad  company,  retained  and 
still  retains  the  purchase-money,  set  up  no  claim  to  the  land, 
and  exercised  no  acts  of  ownership  whatever  over  it  for  a 
period  of  over  eight  years.  Now,  applying  to  these  facts  the 
principles  laid  down  in  the  cases  above  referred  to,  it  seems 
but  reasonable  to  hold  that  by  these  acts,  both  afSrmative  and 
negative,  the  execution  of  the  deed  was  subsequently  ratified 
by  Wells.  But  we  do  not  place  the  decision  of  the  case  on  this 
ground. 

Another  question  is  incidentally  presented  by  the  record  in 
this  case.  A  deed  takes  effect  from  the  time  of  its  delivery, 
and  not  from  the  time  it  may  be  signed  and  acknowledged. 
It  may  be  drawn  up,  signed,  and  even  acknowledged  on  Sun- 
day, but  if  not  delivered  until  a  subsequent  day  it  is  a  valid 
deed,  whatever  might  be  the  effect  of  the  acknowledgment 
made  on  Sunday:  2  Parsons  on  Contracts,  764  g,  and  authori- 
ties there  cited.  The  evidence  in  the  case  at  bar  does  not  show 
when  the  deed  was,  in  fact,  delivered.  It  does  not  show  that 
it  was  delivered  on  Sunday.  The  only  evidence  bearing  on 
the  point  is  that  of  the  plaintiff,  who,  as  we  have  seen,  testi- 
fied that  when  the  deed  was  executed  '4t  was  left  with  Brown- 
ing, the  justice  who  took  the  acknowledgment,  to  be  delivered 
to  Page,  and  he.  Browning,  took  it  away  the  same  evening." 
Page,  to  whom  Browning  was  to  deliver  the  deed,  was  th« 
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agent  of  the  railroad  company,  but  there  is  no  evidence  to 
show  that  Browning  was  an  agent  of  the  company.  He  went 
to  Wells  with  Page,  but  in  taking  the  acknowledgment  he 
was  transacting  business  for  Wells,  and  not  for  the  railroad 
company.  Wells  delivered  the  deed  to  Browning,  or  rather 
the  latter  retained  it  to  be  delivered  to  Page,  the  agent  of  the 
company,  and,  as  ffur  as  is  shown  by  the  evidence,  Browning 
seems  to  have  been  the  agent  of  WeUs  for  the  delivery  of  the 
deed  to  Page,  and  the  evidence  is  silent  as  to  when  the  delivery 
was  actoaUy  made. 

But  assuming  that  the  deed  was  delivered  on  Sunday,  the 
question  then  arises.  Can  Wells,  who  executed  the  deed  to  the 
railroad  company,  set  up  its  invalidity  against  the  subsequent 
vendees  of  the  company,  who  purchased  the  land  for  a  val- 
uable consideration  in  good  £uth,  and  without  notice,  either 
actual  or  constructive,  that  the  deed  was  executed  on  Sunday? 
We  are  clear  in  the  oinnion  that  he  cannot. 

The  evidence  shows  that  at  the  instance  of  Wells,  both  the 
deed  and  the  justice's  certificate  of  acknowledgment  were 
antedated,  to  make  it  appear  that  the  deed  was  a  valid  one, 
and  upon  its  tsce  it  did  so  appear.  In  this  condition  it  was 
delivered  to  the  railroad  company,  and  sent  to  be  recorded. 
Wells  abandoned  the  possession  of  the  land,  and  claimed  no 
interest  in  it.  Under  these  circumstances,  it  appearing  &om 
the  deed  that  the  railroad  company  had  a  perfect  and  inde- 
feasible title  to  the  land,  Carpenter  and  Love  purchased  it 
for  a  valuable  consideration  in  good  £uth,  and  without  any 
notice  whatever  that  Wells's  deed  to  the  railroad  company  was 
executed  on  Sunday;  and  still,  Wells  gave  them  no  notice  of 
the  fact,  nor  did  he  assert  any  claim  or  title  to  the  land  for 
years  after  they  sold  and  conveyed  it  to  Smith.  Under  these 
circumstances,  if  Wells  can  be  allowed  to  reclaim  the  land 
by  showing  that  the  deed  is  void  because  it  was  executed  on 
Sunday,  it  will  be  permitting  him  by  his  own  unlawfcd  act 
to  perpetrate  a  gross  fraud  upon  innocent  purchasers.  To  such 
an  act  the  law  will  not  lend  its  aid  or  give  its  sanction. 

Mr.  Story  says:  ^^  No  man  can  reasonably  doubt  that  if  a 
party,  by  the  willful  suggestion  of  a  fialsehood,  is  the  cause  of 
prejudice  to  another,  who  has  a  right  to  a  full  and  correct 
representation  of  the  fsictj  his  claim  ought,  in  conscience,  to  be 
postponed  to  that  of  the  person  whose  confidence  was  induced 
by  his  representation.  And  there  can  be  no  real  difference 
between  an  express  representation  and  one  that  is  naturally 
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or  necessarily  implied  from  the  drcmnstanoee.  The  whole- 
some maxim  of  the  law  upon  this  subject  is,  that  a  party  who 
enables  another  to  commit  a  fraud  is  answerable  for  the  con- 
sequences ":  1  Story's  Eq.  Jur.,  sec.  884,  p.  412.  Here,  Wells, 
by  executing  and  delivering  the  deed  to  the  railroad  company, 
and  intentionally  giving  to  it  a  false  date,  so  as  to  make  it 
appear  valid  on  its  fSBU)e,  enabled  the  latter  to  practice  a  fraud 
on  innocent  purchasers.  See  also  CammowweaUh  v.  Kendigj  2 
Pa.  St  448;  Bloxsome  v.TFtOiaiiw,  8  Bam.  &  C.  282;  Fennel  v. 
Ridlerj  5  Id.  406;  2  Parsons  cm  Ckmtracts,  765. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

YAUDirr  OF  Suitdat  Comnucm:  8m  SmUk  t.  WUeox^  82  Am.  Deo.  302; 
and  the  eeiee  etted  in  the  note.  11i«l  seoli  oontnoti  ere  Y<nd»  see  Rogen  v. 
WeMem  Union  T.  Co.,  78  Ind.  109;  Chikti  v.  M.  S.  Oftiirdh,  02  Id.  SOOt  end 
this  nile  appliee  to  promieeofy'noteet  QlUmri  v.  FucAon,  tt^  Id.  S74.  Ooii- 
tnote  void  onljr  beoenee  mede  on  Simdejr  mejr  be  ratified,  and  in  thia  repvd 
stand  in  a  diffoNot  light  from  other  Toid  oontraoti:  Hoamomidgt  t.  Mmdift 
UId.ai    AUe<theab0feohethe|ffiM^eMe. 
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ri8  IOWA,  ao&i 
teooHP  TkAirsnm  of  Pbomibsobt  Notx  OAinroT  ICmiTADr  Acpdob 

AOAZN8T  Vaywse,  ezoept  by  Tirta«  of  a  oontrAot  of  mdonemflni. 
Smokd   TRANsnouDi  OF  PBOMI880BT  NoTx  GAUiror  MADfTAnr   Acnov 

AOAnrsT  Patbb  for  the  payee's  fnad  In  the  trensfer  of  the  note  to  the 

first  transferee. 

T&AK8FKRRIB  OF  PbOIOSSORT   KoTB  WITHOUT  BlOOUSSS  18    EXKMPT  FBOM 

Ordinart  BsBPONsiBiLiTDn  OF  IiTDOBSKB;  but  vnless  otherwise  agreed, 
he  impliedly  warrants  that  the  paper  is  genuine,  that  it  is  of  the  kind  or 
description  it  purports  to  be,  that  the  parties  to  it  are  mdjwrit  and  ena- 
ble of  contracting,  that  it  has  not  been  paid,  and  that  he  has  done 
nothing  and  will  do  nothing  to  prevent  the  transferee  from  collecting  it; 
and  he  ii  liable  for  any  fraud  practiced  by  him  in  the  transfer. 

TRANSFERBKB  of  PBOMISSORT  NoTR  WITHOUT  RbOOUBSB  n  NOT  LlABLB  ON 

Paper  Transfibrbd,  in  the  cases  where  an  action  can  be  maintained 
against  him,  but  for  the  original  consideration  or  its  Tslue,  or  for  the 
fraud  practiced. 

LfDORSIMKNT  OF  PrOMISSORT  NoTB  WITHOUT   RrOOURSK  TrANBFIRS  TiXLI 

TO  NoTi,  but  not  the  right  to  maintain  an  action  for  fraud  practiced 
upon  such  indorser  In  the  transfer  of  the  note  to  him  by  the  payee. 

Instruction  to  Jury  is  Profkr,  in  AonoN  for  Fraubulint  Rrprxsinta* 
TI0N8  IN  Transfer  of  Proiossort  Notr  by  indoners  without  reoonxss^ 
that  if  the  defendants,  or  either  of  them,  frandulently  suppressed  or 
withheld  facts  material  to  be  known,  this  would  be,  In  law,  a  fraud,  and 
actionable,  if  any  injury  to  the  plaintiff  resulted  therefrom. 

Knowlbdor,  Bxldef,  or  Intention  of  Witness  mat  be  Givbn  in  Bvi- 
DENOE,  when  it  is  a  material  fact,  giving  to  the  opposite  party  a  liberal 
scope  in  the  cross-examination;  but  in  such  a  case  the  court  should  state 
to  the  jury  that  in  judging  of  the  knowledge,  belief,  or  intention  of  the 
witness,  they  should  consider  all  the  ftusts  and  drcumstanoes,  and  thai 
the  statement  d  the  witness  in  that  respect  is  not  oonclnsive. 


Digitized  by 


Google 


June,  1865.]  Watson  v.  Chesire.  383 

Action  bj  Watson  against  Jciin  Chesire,  Wesley  Chesire, 
and  John  M.  Griffith.  The  promise  »ry  note  in  controversy 
was  executed  to  the  Chesires  by  one  Uoore,  in  part  payment 
of  land  sold  by  the  Chesires  to  Moore,  and  was  secured  by  a 
mortgage  on  a  portion  of  the  land.  The  Chesires  subsequently 
indorsed  the  note  without  recourse  to  the  defendant  Griffith, 
who  in  turn  indorsed  it  without  recourse  to  the  plaintiff. 
The  plaintiff  failed  to  recover  payment  from  Moore,  and  now 
brings  this  action.    Further  fetcts  are  stated  in  the  opinion. 

/.  S.  Polk,  for  the  appellant. 
C.  C.  NourBCf  for  the  Chesires. 

By  Court,  Dillon,  J.  1.  The  first  error  assigned  by  the 
plaintiff  is,  that  ''  the  court  erred  in  sustaining  the  defend- 
ants' demurrer  to  the  first  count  of  the  petition."  This  makes 
it  essential  to  set  out  the  substance  of  this  count  with  ac- 
curacy. 

It  commences  by  alleging  that  John  and  Wesley  Chesire 
held  and  owned  the  Moore  note  and  mortgage,  describing 
them;  that,  January  20,  1860,  the  said  Chesires,  for  a  good 
and  valuable  consideration  (but  not  alleging  what),  sold  and 
assigned  said  note  to  their  co-defendant,  Griffith,  whereby 
they  falsely  warranted  the  said  note  to  be  genuine,  unpaid, 
and  unsatisfied  in  any  way;  that  afterwards  Griffith,  assignee 
as  aforesaid,  sold  and  assigned  said  note  to  the  plaintiff  for  a 
good  and  valuable  consideration,  whereby  he,  Griffith,  falsely 
warranted,  etc.,  as  above;  that  plaintiff  relied  upon  said  war- 
ranties and  paid  Griffith  for  said  note;  that  the  said  note,  at 
the  time  the  same  was  assigned  by  the  Chesires  to  Griffith,  and 
by  Griffith  to  the  plaintiff,  '^  had  been  fully  paid,  extinguished, 
and  nothing  was  due  thereon  from  the  said  Moore  to  the  de- 
fendants or  either  of  them";  whereby  "  the  defendants  fraudu- 
lently deceived  the  plaintiff,  to  his  damage "  in  the  amount 
of  said  note.  Copies  of  these  assignments  are  set  forth,  show- 
ing that  they  were  made  "  without  recourse."  The  first  was 
an  assignment  in  full  by  J.  and  W.  Chesire  to  "  John  M.  Grif- 
fith or  order,  without  recourse."  The  next  was  in  blank,  as 
follows:  "  Without  recourse.    John  M.  Griffith." 

To  this  the  court  sustained  a  demurrer,  both  in  behalf  of 
the  Chesires  and  of  Griffith. 

We  will  consider  the  case  with  respect  to  the  Chesires 
separately  and  first. 
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Upon  consideratioDy  we  think  the  demurrer  wae  rightly  sue* 
tained. 

It  ie  onlj  by  treating  this  count  as  founded  upon  the  indorse- 
ment that  the  plaintiff's  action  against  the  Chesires  has  any 
color  or  plausibility. 

There  is,  except  through  the  indorsement,  no  privity  be- 
tween the  plaintiff  and  the  Chesires.  The  latter  sold  the  note 
to  Griffith,  and  not  to  the  plaintiff.  The  plaintiff  purchased 
of  Griffith,  not  of  the  Chesires.  No  transaction  is  alleged 
between  the  plaintiff  and  the  Chesires.  Hence  the  plaintiff's 
right  to  sue  the  latter,  if  it  exists  at  all,  must  exist  by  virtue 
of  the  contract  of  indorsement. 

Now  if  this  count  be  treated  as  one  ex  eofUraetu  -upon  the 
indorsement,  it  is  not  maintainable,  because  the  indorsement 
on  its  £aoe  negatives  and  rebuts  any  personal  liability  on  the 
part  of  the  Chesires.  This  is  the  object  and  eflfoot  of  an  in- 
dorsement ^'  without  recourse." 

Such  an  indorsement  transfers  title,  but  stipulates  for  ex- 
emption from  the  ordinary  responsibility  of  an  indorser.  It 
will  not,  however,  protect  the  assignor  from  liability  over  from 
firaud  and  misrepresentation  in  the  assignment  of  the  note. 
In  point,  see  Wdch  v.  Lindoj  7  Cranch,  159;  2  Curtis's  ed.  496; 
Efier  v.  Funlj  8  Pa.  St.  468,  469;  PreUyman  v.  ShoH,  6  Harr. 
(Del.)  360;  BichardBon  v.  Lineoln^  6  Met  201;  Bice  v.  Steamsj 
8  Mass.  225  [8  Am.  Dec.  129];  Wake  v.  Foeter,  83  Me.  424; 
Ooupy  V.  Harden,  7  Taunt  159,  per  Dallas,  J.;  Chitty  on  Bills, 
218,  225,  235;  Story  on  Promissory  Notes,  sec.  146;  Lytme  v. 
JfiUer,  6  Gratt  427  [52  Am.  Dec.  129]. 

Suppose  it  to  be  true  that,  in  the  transfer  of  the  Moore  note 
by  the  Chesires  to  Griffith,  the  latter  was  deceived  and  de- 
£niuded.  This  would  give  Griffith  his  right  of  acti<m  against 
the  former.  Suppose  it  to  be  true,,  also,  that  the  plaintiff  was 
deceived  and  defrauded  by  Griffith.  This  would  give  him  a 
right  of  action  against  the  latter.  He  could  not  sue  the 
Chesires  for  the  fraud  they  practiced  upon  Griffith. 

So  that  the  reasoning  drives  us  back  to  the  point  at  which 
we  started,  viz.,  the  plaintiff  cannot  sue  the  Chesires  ex  con- 
traetu,  having  had  no  transaction  with  them  except  upon  the 
indorsement  If  the  first  count  is  treated  as  being  founded 
upon  that,  it  fails,  because  the  indorsement  itself  not  only 
does  not  create,  but  expressly  avoids,  a  cause  of  action:  Vide 
authorities  above  cited. 

The  case  presents  the  question,  What,  in  the  absence  of 
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special  contract,  are  the  obligations  of  the  transferrer  of  nego- 
tiable paper,  who  indorses  it  without  recourse?  It  seems  to 
us  that  the  obligations  of  a  transferrer  of  such  paper,  by  in- 
dorsement without  recourse,  are  substantially  the  same  as 
those  of  a  transferrer  of  such  paper  when  payable  to  bearer 
by  delivery  merely. 

It  is  a  clear  and  well-settled  doctrine,  that  such  a  transfer 
does  not  make  the  party  liable  as  indorser.  When  be  in- 
dorses paper  without  recourse,  or  transfers  it  (if  payable  to 
bearer  or  if  indorsed  in  blank)  by  delivering  merely,  with- 
out putting  his  name  upon  it,  he  ceases  to  be  a  party  to  the 
paper.  He  cannot  be  made  liable  as  a  party  to  or  upon  the 
instrument. 

There  may  be  a  liability  in  such  cases,  but  it  arises  upon 
the  transaction,  upon  the  facts  of  the  case,  to  be  asserted  in 
an  action  for  the  original  consideration,  its  value,  or  for  fraud 
practiced,  and  not  upon  the  indorsement  or  upon  the  paper 
transferred.  Speaking  of  the  same  general  subject,  in  the  well- 
known  case  of  Jones  v.  Ryde,  1  Marsh.  167,  8.  C,  5  Taunt. 
489,  Gibbs,  C.  J.,  says:  "The  ground  of  resisting  this  claim 
is,  that  it  was  a  negotiable  security  without  indorsement;  and 
that  when  the  holder  of  a  negotiable  security  passes  it  away 
without  indorsing  it,  he  means  not  to  be  responsible  upon  it  '* 
This  doctrine  was  fully  discussed  in  the  case  of  Fenn  v.  Har- 
rison^ 3  Term  Rep.  767;  and  the  proposition  is  true,  but  only 
to  a  certain  extent.  "  If  a  man  pass  an  instrument  of  this 
kind  without  indorsing  it,  he  cannot  be  sued  as  indorser,  but 
he  is  not  released  from  the  responsibility  which  he  incurs  by 
passing  an  instrument  which  appears  to  be  of  greater  value 
than  it  really  is."  And  this  case  is  recognized  as  authority 
in  the  text-books,  and  in  England  in  subsequent  cases:  WUr 
hinson  v.  Johnson j  8  Bam.  &  C.  428;  and  in  this  country: 
Cahoi  Bank  v.  Morton,  4  Gray,  166. 

The  accepted  doctrine  on  this  subject  may  be  thus  stated: 
Where  a  note  is  transferred  without  recourse,  equaUy  as  when 
it  is  transferred  by  delivery  only,  the  transferrer  is  exempted 
from  all  the  ordinary  responsibilities  which  attach  to  such  a 
transfer:  See  authorities  first  in  this  opinicm  cited. 

But  he  does  not,  unless  such  is  the  agreement,  understand- 
ing, or  contract  of  the  parties,  stand  free  from  all  obligations. 
Thus,  imless  otherwise  agreed,  he  warrants  that  the  paper  so 
transferred  is  genuine,  and  not  forged  or  fictitious:  Jones  v. 
Ryde,  supra;  FuUer  v.  Smith,  Ryan  &  M.  49;  S.  C,  1  Car.  A  P. 

▲m.  Dm.  Vol.  LXXXVQ-Sft 
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197;  Chitty  on  Bills,  245;  Story  on  Promissory  Notes,  sec.  118; 
Aldrich  y.  Jacksonj  5  R.  I.  218;  2  Parsons  on  Notes  and  Bills, 
c.  2,  sec.  2,  p.  37,  and  authorities;  Lyons  v.  Miller,  6  Gratt.  427 
[52  Am.  Dec.  129];  Morrison  v.  Currie,  4  Duer,  79;  Cabot  Bank 
V.  Mortony  supra;  Rieman  v.  Fisher,  4  Am.  Law  Reg.  433.  He 
warrants  by  implication,  nothing  to  the  contrary  being  shown, 
that  it  is  of  the  kind  and  description  that  it  purports  on  its 
face  to  be:  Alien  v.  Pegram,  16  Iowa,  163,  in  relation  to  illegal 
bank  stock;  OompeHz  v.  Bartlett,  2  El.  &  B.  849;  S.  C,  24  Eng. 
L.  &  Eq.  156,  where  the  vendor  of  a  bill  was  held  liable,  though 
he  did  not  put  his  name  upon  it;  Yov/ng  v.  Cole,  3  Bing.  N.  C. 
724,  as  to  liability  of  vendor  on  the  sale  of  invalid  Guatemala 
bonds;  and  see,  further,  the  authorities  above  referred  to,  and 
Kempson  v.  Sanders,  11  Bing.  5;  Redfield  on  Railways,  50,  note; 
Hilliard  on  Sales,  p.  456,  sec.  37;  Eaton  v.  Melius,  7  Gray,  566, 
which  decides  that  there  is  an  implied  warranty  that  the 
assignor  has  done  nothing,  and  will  do  nothing,  to  prevent  the 
assignee  from  collecting  the  claim  assigned. 

So  there  is  an  implied  warranty,  unless  it  is  otherwise 
agreed,  that  the  parties  to  the  instrument  are  sui  juris,  and 
capable  of  contracting:  TheaU  v.  Newell,  19  Vt  202;  LobdeU  v. 
Baker,  1  Met.  193  [35  Am.  Dec.  858];  S.  C,  3  Id.  469;  Jones 
V.  Crosthwaite,  17  Iowa,  393,  and  cases;  2  Parsons  on  Notes 
and  Bills,  39;  but  no  implied  warranty  of  their  solvency: 
Chitty  on  Bills,  245;  2  Parsons  on  Notes  and  Bills,  41;  Epler 
V.  Fimk,  8  Pa.  St.  468;  Burgess  v.  Chapin,  5  R.  I.  225.  So 
there  is  an  implied  warranty  that  the  instrument  transferred 
has  not  been  paid.  And  generally,  it  is  laid  down  by  Mr. 
Parsons  (2  Notes  and  Bills,  c.  2,  p.  41),  who  follows  and  closely 
copies  Mr.  Chitty  (Bills,  247),  that  '4n  all  cases  where  the 
assignor"  (we  may  add  whether  by  delivery  or  by  indorsement, 
made  ^^witiiout  recourse''),  ''of  a  bill  or  note  knows  it  to  be  of 
no  value,  and  the  assignee  receives  it  in  good  faith  (not  aware 
of  the  fact),  paying  a  valuable  consideration  of  any  kind,  the 
assignor  may  be  compelled  to  repay  or  return  the  consideration 
thus  received.''  And  see  Burgess  v.  Chapin,  5  R.  1. 225,  whioh 
holds  an  assignor  without  indorsement  to  be  liable  upon  the 
ground  of  fraud, — the  rule  of  caveat  emptor  otherwise  applying. 

But  in  all  such  cases  the  action  is  not  upon  the  paper  trans- 
ferred, but  against  the  vendor  or  transferrer  upon  and  for  the 
original  consideration  or  its  value,  or  for  the  fraud  practiced; 
and  the  latter  is  "  liable  to  the  vendee,"  to  use  the  language 
of  Ames,  C.  J.,  in  Aldrich  v.  Jackson.  5  R.  I.  218.  ''  for  what 
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he  has  received  from  him  on  the  ground  of  fieklare  of  consid- 
eration." Without  quoting,  see  2  Parsons  on  Notes  and  Bills, 
37,  and  note;  KepJiartv,  Butcher,  17  Iowa,,  240;  Chitty  on  Bills, 
246,  and  authorities  cited;  Story  on  Promissory  Notes,  5th 
ed.,  sec.  117,  and  cases  cited  in  notes  4  and  5;  Welch  y.  Undo, 
7  Cranch,  159;  Prettyman  v.  ShoH,  5  Harr.  (Del.)  360;  Eaton 
V.  MeliuSy  7  Gray,  566,  holding  that  in  the  absence  of  fraud  in 
the  assignor,  the  assignee  can  only  recover  of  him  the  amount 
of  the  consideration  paid  for  the  assignment,  with  interest. 

If  the  foregoing  views  are  correct,  it  follows  that  the  plain- 
tiff, holding  simply  the  indorsement  of  the  Moore  note  '*  with- 
out recourse,"  could  not  sue  the  Chesires  on  the  indorsement 
His  remedy,  if  he  could  not  make  out  a  case  upon  the  facts, 
would  be  a  special  one  against  Griffith,  of  whom  he  purchased 
the  note,  and  to  whom  he  made  payment  therefor.  So  Grif- 
fith's remedy  would  be  against  the  Chesires.  Under  our  stat- 
ute it  may  be  that  Griffith  might  specially  assign  his  cause 
of  action  against  the  Chesires  to  the  plaintiff;  but  the  mere 
indorsement  of  the  note  without  recourse  would  not  have  this 
effect.  Such  an  indorsement  operates  simply  to  transfer  the 
title  to  the  note — not  an  independent  cause  of  action.  The 
demurrer  as  to  the  first  count  of  the  petition  was  beyond  doubt 
properly  sustained  as  to  the  Chesires. 

And  if  we  are  right  in  considering  it  as  being  intended  as 
one  upon  the  indorsement,  and  not  as  one  intended  and 
adapted  to  recover  the  consideration  paid  for  the  note,  it  was 
also  properly  sustained  as  to  Griffith.  • 

%  The  second  count  in  the  petition  charged  the  defendants 
jointly  with  falsely  and  fraudulently  representing  to  the  plain- 
tiff, with  a  view  to  induce  him  to  purchase  the  said  note  and 
take  an  assignment  without  recourse,  that  it  was  all  right 
and  wholly  unpaid,  etc.;  whereas  the  contrary  was  true,  etc. 

This  clearly  set  out  a  cause  of  action, — a  case  of  fraud. 
Issue  was  taken  on  this  cotmt,  and  the  cause  was  tried  thereon 
by  a  jury,  who  found  for  the  defendants. 

The  plaintiff  complains  of  the  charge  of  the  court,  but,  as 
we  think,  without  foundation.  The  court  charged,  in  sub- 
stance, that  if  the  fraud  aUeged  was  proved,  the  plaintiff 
should  recover  against  aU  the  defendants,  or  those  who  com- 
mitted the  fraud.  The  charge  defined  the  elements  or  ingredi- 
ents necessary  to  constitute  fraud.  No  complaint  on  this  he:iJ 
is  made.  The  court  charged  that  if  the  defendants  or  either 
of  them  fraudulently  suppressed  or  withheld  facts  material  to 
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be  known,  this  would  be  in  law  a  fraud,  and  actionable,  if  any 
injoiy  to  the  plaintiff  resulted  therefrom. 

From  a  carefril  examination  of  the  charge  and  instructions 
of  the  court,  in  connection  with  the  testimony,  we  think  the 
cause  was  most  fairly  and  intelligentiy  put  to  the  jury. 

If  the  directions  to  the  jury  are  exceptionable  at  all,  we 
think  the  defendants,  rather  than  the  plaintiff,  have  the  bet- 
ter right  to  complain.  We  see  no  reason  to  interfere  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence. 

3.  On  the  trial  the  defendant,  Wesley  Chesire,  was  callekl 
as  a  witness  for  the  defendants.  He  testified  that  the  plain- 
tiff, near  the  time  he  obtained  the  note  of  Griffith,  told  him 
(the  witness)  that  he  was  about  to  trade  for  it  '^  I  told  Wat- 
son," says  the  witness,  '^  that  he  had  better  not  trade  for  it; 
that  Griffith  had  been  out  to  Moore's,  and  Moore  said  he  would 
not  pay  the  note;  that  we  had  misrepresented  a  piece  of  tim- 
ber land  to  him.  There  was  something  said  about  the  defense 
Moore  had  (or  claimed  to)  set  up.  I  told  him  that  we  did 
not  misrepresent  iV^  The  witness  was  then  asked  this  ques- 
tion: ^^  State  what  you  know  about  the  truth  of  the  representa- 
tions you  made  to  Watson  in  regard  to  Moore  having  a  defense 
to  the  note,  and  what  you  then  believed  in  relation  to  it." 
Objected  to  by  plaintiff;  objection  overruled.  Witness  an- 
swered: "I  do  not  think  he  had  any  just  defense."  To  a 
similar  question  he  also  answered:  '*I  did  not  believe  that 
Moore  had  a  defense  to  the  note." 

The  error  assigned  is,  that  it  is  not  permissible  to  allow  a 
witness  to  testify  as  to  his  belief,  especially  in  reference  to  a 
question  upon  which,  in  a  case  of  fraud,  the  whole  cause 
usually  turns. 

We  admit  that  it  is  going  a  great  way  to  allow  this  to  be 
done,  especially  where  the  witi^ess  is  a  party  to  the  suit,  tes- 
tifying at  his  own  instance  and  in  his  own  behalf.  Yet  the 
authorities  do  hold  that  when  the  knowledge,  belief,  or  inten- 
tion of  the  witness  is  a  material  fact,  it  may  be  testified  to  the 
jury,  the  same  as  any  other  fact;  giving  to  the  opposite  party 
a  liberal  scope  in  the  cross-examination:  Thatcher  v.  Phinney, 
^  Allen,  146,  149;  Lombard  v.  OKwr,  7  Id.  165;  Fisk  v.  Ches- 
ter, 8  Gray,  506.  So  in  Seymour  v.  Wilson,  14  N.  Y.  567,  it 
was  held  that  on  an  issue  of  fact  as  to  whether  a  transfer  of 
property  was  fraudulent,  and  in  a  case  where  the  facts  did 
not  necessarily  prove  fraud,  but  only  tended  to  that  conclu- 
sion, it  was  competent,  where  the  transferrer  ia  a  witness,  to 
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ipquire  of  him  whether  in  making  the  transfer  he  intended 
to  delay  or  defraud  his  creditors.  "  Such  evidence,"  says 
the  court,  ^^  should  be  received  for  what  it  may  be  considered 
worth." 

In  such  case  the  court  should,  if  asked,  and  perhaps  on  its 
own  motion,  state  to  the  jury,  in  substance,  that  in  judging  of 
a  man's  belief,  knowledge,  or  intention,  they  should  consider 
all  the  evidence  and  all  of  the  circumstances;  that  his  state- 
ment in  that  respect  was  not  conclusive  upon  them;  but  they 
should  arrive  at  their  own  conclusion  upon  the  whole  case, 
including,  of  course,  the  statement  of  the  witness,  and  giving 
it  such  weight  as  under  all  the  circumstances  they  believe  it 
fairly  entitled  to. 

It  follows  that  the  court  did  not  err  in  permitting  the  ques- 
tions to  be  answered. 

Affirmed. 

CoLB,  J.,  having  been  consulted  in  the  oause,  took  no  part 
in  its  determination. 

iKDOBsncnT  ''WITHOUT  RioouBSB."— A  regtrictiTe  moda  of  tniufer- 
zing  negotiable  paper,  well  reoognbed  by  the  mercantile  world  and  by  the 
law,  is  that  of  indonement  **  mna  recoHrs, "  or  ''  without  reoonrse. "  The  trans- 
ferrer who  thus  indortee  the  paper  transfers  a  good  title,  bat  relieres  himself 
from  liability  on  the  indorsement  itMlt  It  is  therefore  a  peculiarly  appro- 
priate indorsement  for  an  agent  to  make  in  transferring  his  principal's  paper: 
See  Oimp^  ▼.  Hardm,  7  Tknnt.  169,  163;  &  C,  2  Marsh.  464.  The  term  is 
necessarily  applicable  only  to  an  indorser,  and  not  to  an  original  prooiiaor: 
CldUU  y.  WymoM,  44  Me.  433;  8.  0.,  69  Am.  Dec  111. 

Althoogh  it  is  nsoal  in  making  such  an  indccsement  to  use  the  words 
*'Mns  reawfrt,"  " without  recoorse^**  or  '^without  reoonrse  to  me,"  yet  any 
words  showing  the  same  intention  of  the  indorser  will  have  the  same  effect. 
As  a  transfer  of  ''all  my  right  and  title  in  the  within  note,  to  be  enjoyed  in 
the  same  manner  as  may  have  been  by  me  ":  HaUey  ▼.  Falconer,  32  Ala.  636; 
or,  "I  order  the  contents  of  this  note  to  be  paid  to  M.  R.,  at  bis  own  risk  ": 
Rke  T.  Steam$,  3  Mass.  226;  S,  C,  3  Am.  Dec.  129;  or,  "Indorser  not 
holden ":  Tiamk  Bank  v.  8m3eff,  27  Me.  226.  But  if  an  indorsement  is  in- 
tended to  be  without  recourse,  it  should  indicate  that  intention;  for  it  is 
well  settled  that  an  unqualified  indorsement,  in  full  or  in  blank,  cannot 
be  ocntroUed  as  against  a  subsequent  bonajide  holder  without  notice,  or 
eren  as  against  the  immediate  indorsee,  by  evidence  of  a  parol  understand- 
ing or  agreement  that  the  transfer  should  be  without  recourse:  1  Daniel  on 
Negotiable  Instruments,  sees.  699,  719;  2  Randolph  on  Commercial  Piaper, 
sec.  779;  Dale  t.  Otar,  38  Conn.  16;  8.  C,  9  Am.  Rep.  363;  Odam  v.  Beard, 
1  Blackf.  191;  WUtamv.  BUuk^eid.  609;  Xee  ▼.  FfZ^  37  Ind.  107,  110;  Sandi 
r.Wood,  1  Iowa,  263;  Skhmerr.Cfkureh,  96  Id.  91;  DoolUtle  v.  Ferry,  20  Kul 
230;  8.  C,  27  Am.  Rep.  166;  Crocker  ▼.  OfetekeO,  23  Me.  392;  Lawrence  v. 
Dob^ne,  30  Ma  196;  Bodne^  v.  Wilson,  67  Id.  123;  Lewie  t.  Dunlap,  72  Id 
174;  HiU  V.  SkMU,  81  N.  a  260;  &  a,  31  Am.  Rep.  499;  Ckarlee  y.  Denie, 
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42  Wis.  56;  &  C,  24  Am.  Rep.  383;  Martin  y.  Cole,  lOiV.  8.  9(>;  amira,  Pilx 
V.  Sireei,  Moody  k  M.  266.  The  lei^al  effect  of  the  written  indonemeiit  can- 
not be  controlled  by  parol  in  either  case;  and  in  case  of  a  Umajide  holder, 
the  general  principles  of  negotiable  instnunents  wocdd  prevent  the  agreement 
from  being  sdt  up.  Yet,  where  the  agreement  between  the  indorser  and  in- 
dorsee creates  such  an  equitable  relation  between  them,  in  respect  to  the 
indorsement  without  restriction,  that  the  indorser  is,  in  eflfoct^  an  aooommo- 
dation  indorser,  such  agreement  may  be  proved:  Dale  t.  Otar,  39  Conn.  80; 
and  it  may  be  proved  against  the  indorsee  in  a  case  involving  trust  and  fraud 
in  obtaining  the  paper  indorsed  simply  in  blank:  HUl  v.  Efy,  5  Serg.  &  R. 
863;  and  see  ffarriaon  v.  McKim,  18  Iowa,  485.  Where  an  indorser  omitted 
by  mistake  to  write  over  his  indorsement  "without  reoourse,"  these  words 
may  be  added  by  consent  of  both  parties,  without  any  new  consideration,  at 
any  time  while  his  indorsee  is  the  owner  of 'the  note,  and  if  they  are  after- 
wards stricken  from  the  note  by  such  indorsee  without  the  indorser's  consent, 
these  facts  may  be  shown  in  an  action  by  the  indorsee  against  the  indorser: 
Beat  V.  Wood,  5  Ma  App.  591.  The  indorser  may  show  that  the  words 
*' without  recourse  "  were  written  by  him  at  the  time  he  indorsed  the  note: 
PretidetU  etc  qf  FUchburg  Bank  y.  Oreemoood,  2  Allen,  434. 

An  indorsement  without  reoourse  does  not  impair  the  negotiable  quality  of 
the  pi^er:  Rice  v.  Steams,  3  Mass.  225;  S.  C,  3  Am.  Dec.  129;  Upham  v. 
Prftice,  12  Mass.  14,  15;  iZ^  v. /Wni^  8 IV.  St  468;  Xomoa;  v.  PiooC,  2  Rand. 
247,  260.  Kor  will  such  an  indorsement  be  of  itself  sufficient  to  put  a  subse- 
quent indorsee  upon  inquiry  as  to  any  defense  which  might  be  set  up  to  the 
paper  by  a  prior  party:  Steoeneon  v.  0*Neai,  71  SI.  314;  Borden  v.  Clark,  26 
Mich.  410;  KeUey  v.  Whiimey,  45  Wis.  110;  Bpler  v.  Fumk,  supra;  Lomax  v. 
Pkot,  SMpra;  Bisbmg  v.  Chaham,  14  IV.  St.  14;  S.  0.,  53  Am.  Deo.  510;  but 
see  Richardson  v.  Linooln,  5  Met.  201,  204;  Pierce  v.  JHeker,  16  N.  H.  322; 
S.  C,  41  Am.  Deo.  728.  The  payee  of  a  promissory  note,  who  reacquires  it 
after  indorsing  it  without  recourse,  then  stands  in  the  position  of  an  ordi- 
nary transferee:  Calhoun  v.  Albin,  48  Mo.  304. 

The  peculiar  effect  of  an  indorsement  without  recourse  is  that  it  transfers 
the  title  to  the  indorsee,  but  without  rendering  the  indorser  personally  re- 
sponsible on  the  paper:  ChittyonBillB,  13th  Am.  ed.,  *228, 235, 242;  Stoiy  on 
PMmissory  Notes,  sec.  146;  Qyles  on  Bills,  7th  Am.  ed.,  *154;  1  Daniel  on 
KegotiaUe  Instruments,  sees.  670,  700;  1  Edwards  on  Bills  and  Notes,  sec 
398;  2  Randolph  on  Commercial  P&per,  sec  720;  JSToifay  v.  Falconer,  32  Ala. 
536;  ChalUss  v.  McCrum,  22  Kan.  157, 160;  8.  C,  31  Am.  Rep.  181;  WaUe  v. 
i^O0<er,  33 Mc  424;  Richardson r.  Lincoln,  5  Met.  201,  204;  Crq/tr,  Flemino, 
46 Pa.  St.  140;  OherY,  Goodridge,  27  Qntt.  d^S;  Lyonr.  Swings,  17  \^s.  61, 
70;  Crosby  v.  Rouh,  16  Id.  616;  S.  C,  84  Am.  Dec  720;  Welsh  v.  Lindo,  7 
Cranch,  159.  The  effect  is  the  same  as  a  transfer  of  paper,  payable  to  bearer, 
by  delivery:  See  the  principal  case;  ChaXUss  v.  McCrum,  supra;  CaL  Civ. 
Code,  sec  3118.  Although  the  indorser  incurs  no  liability  on  the  paper,  he 
nevertheless  impliedly  warrants  that  the  signatures  of  prior  parties  thereon 
are  ^^enuine:  Dwnont  v.  Williamson,  18  Ohio  St.  515;  and  that  there  is  n« 
want  of  or  illegality  in  the  consideration  between  the  original  parties  which 
can  be  set  up  against  the  indorsee:  ChalUss  v.  McOrwn,  supra;  Ticonic  Bank 
r.  Smiley,  ^Ue.  225;  Blethingr,  Lwering,  5S  Id.  ^7;  Frater  v.  jy/ntfilUers, 
2  Pft.  St.  200;  S.  C,  44  Am.  Dec  190;  Hanmtm  v.  Richardson,  48  Vt.  608; 
8.  C,  21  Am.  Rep.  152;  but  see  Rayne  v.  Ditto,  27  La.  Ann.  622.  The  in- 
dorser  would  therefore  be  liable  if  a  set-off  by  the  maker  of  a  note  against 
the  payee  could  be  claimed  against  the  indorsee:  Tieonk  Bank  ▼.  Smiley, 
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m^pra;  or  where  the  note  is  not  the  legal  obligation  of  the  maker  to  the  full 
•moont,  on  aooonnt  of  nsnry:  Chaliias  ▼.  McCrwitj  tupra;  or  where  the  note 
ii  Toid  beoaoae  given  for  intoxicating  liqnors:  ffcmmun  t.  Bkhardson,  wpra, 
and  the  like.  So  an  indorser  without  reooorae  is  liable  if  he  sella  a  bill 
which  cannot  be  enforced  against  the  parties  for  want  of  a  stamp:  Ocmperta 
V.  BarOeU,  2  EL  ft  B.  849;  S.  O.,  24  Bng.  L.  ft  Eq.  156.  There  is  also  an 
impUed  warranty  that  the  parties  to  the  instrument  are  capable  of  contract- 
ing, and  that  the  indorser  has  a  good  title  to  the  paper:  See  the  prijicipal 
case;  1  Daniel  on  Negotiable  Instruments,  sec  670.  The  indorser  is  further 
responsible  for  any  fraud  practiced  by  him  in  the  transaction  of  the  transfer: 
PreUywan  v.  8htn^  5  Harr.  (DeL)  360;  Da^ion  v.  TiUoUmi,  39  Iowa,  404,  405, 
citing  the  principal  case.  But  there  is  no  warranty  that  tiie  prior  parties  are 
sdvent:  See  the  principal  case.  When  the  indorser  is  liable,  the  liability 
aoemes  when  the  indorsement  is  made,  and  the  statute  of  limitations  then 
begins  to  run:  Bletking  ▼.  Lowering,  58  Me.  437. 

Thb  PBiNdPAL  GASX  IS  oiTBB  in  MiUet  ▼.  Duffon,  36  Iowa,  437,  to  the 
point  that  the  assignor  of  a  judgment  without  recourse  is  not  discharged,  un- 
less otherwise  agreed,  from  liability  upon  an  implied  warranty  that  it  is  a 
▼atid  and  subsisting  judgment  for  the  amount  it  purports  to  be;  it  is  referred 
to  in  Scojield  v.  Moore,  31  Id.  244,  in  holding  that  the  assignors  of  a  judg- 
ment incurred  no  personal  liability  under  their  assignment;  in  State  v. 
Wooderd,  20  Id.  548,  549,  on  the  point  that  an  indorser  is  liable  to  his  in- 
dorsee for  failure  of  consideration;  and  in  Hunter  ▼.  Ayhoorth,  -38  Id.  213,  on 
the  point  that  the  assignor  of  a  contract  for  the  purchase  of  school  lands 
undertakes  that  all  the  legal  incidents  of  the  contract  shall  pass  to  his 
assignee,  and  that  he  will  do  nothing  to  abridge  the  legal  rights  of  the  latter. 
It  is  also  cited  in  Bani  qf  Montreal  v.  Thayer,  2  McCrary,  6,  S.  C,  7  Fed. 
Bep.  625,  to  the  effact  that  to  allege  in  a  pleading  that  representations  were 
made  with  intent  to  deceive  would  add  nothing  to  the  allegation  that  they 
were  fslsely  and  fraudulently  made;  and  in  Browne  t.  Hickle,  68  Iowa,  333» 
to  the  point  that  when  it  is  material  to  determine  the  motive  or  intention 
with  which  an  act  was  done,  tho  testimony  ol  the  one  doing  the  act  as  to  his 
aMihre  or  intention  is  competent  evidence. 


Donaldson  v.  Mississippi  and  Missouri  R  E.  Go. 

ri8  lOWA,  380.J 
OOBPOaiXIOH    IB   LlASLB    IN  CiVIL    AOTlOll    WOR    WbONOVUL    AOTB    OW    ITi 

SsKVANTs,  Doin  nr  its  Bbcplotmxnt,  Causino  Death  ow  PxitaoN,  un- 
der section  4111  of  the  Iowa  Revision  of  1860,  providing  that  "where  a 
Wrongful  act  produces  death,  the  perpetrator  is  civilly  liable  for  the 
injury." 
MiaxxR  IB  LiABLB  voR  ToBTious  Aots  OF  SmtVANTs,  doue  in  his  employ- 


CoispoRATiOK  IB  LiABLB  FOR  Wbo50ful  Aotb  OW  IIS  Sbrvaktb^  dooo  in  its 
employment^  and  may  even  be  indicted  for  aots  of  misfeasanoe  or  non- 


BuWOOSTRAOnm  JOR  BuILDINO  BbIDOIB  IOR  RaILIUIAB  IB  not  GO-BIRVAHT 

with  those  employed  by  it  in  managing  its  trains,  so  as  to  relieve  the 
railroad  from  responsibility  for  injuries  caused  to  the  former  through  the 
B^gUgenoe  of  the  latter. 
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ViEDiCT  fOK  PLAcrmv  nr  Aotion  vob  Kbouoxnoi  will  not  bb  8bt  Asnm 
by  the  nipreine  ooiirt»  where  the  evidenoe  in  the  oMe  is  <<Mifli«fet«£r^  t^kdi 
im  properly  snbmitted  to  the  jury  under  each  inetmotions  M  ooiild  not 
have  prejudiced  the  defendant. 

That  Dbciasbd  was  Riqhtfullt  and  not  KsouonnLT  oe  Imfbopeblt 
ON  Tbaok  MT78T  BB  Shown  bt  PLADmiv,  either  by  direct  teetimoay*  or 
by  preenmption  from  facte  and  drcnmstanoes  prored,  in  an  aotion  ag»inat 
the  railroad  company  to  recover  damages  for  negligently  naming  over 
and  killing  the  deceased. 

BVIDBNOB  IN  ChIBF  MAT  BB  InTBODUGBD  AITBE  PaBTIBS  HAVB  RiSTBD^  IN 

DisoBETiON  OF  CouBT,  and  this  discretion  will  only  be  reviewed  by  the 
supreme  coort  in  case  of  manifest  abuse. 

EVIDBNOB,   AS   ATFBCriNO  QUBSTION    OF  DaXAOBS  FOB  KbOLIOBNTLT  CaUS- 

iNo  Dbath  of  Pbbson,  mat  BB  Pbopbblt  GiVBN,  of  exact  situation  of 
the  deceased,  his  occupation,  annual  earnings,  age,  health,  habits,  and 
estate,  if  the  jury  be  guarded  by  an  instruction  that  if  they  find  for  the 
plaintifi^  they  should  allow  such  damage  as  the  estate  of  the  deceased 
suffered  pecuniarily  by  his  death,  but  should  not  allow  anything  on  ao- 
oount  of  his  pain  and  suffering  before  his  death,  or  for  the  grief  and  dis- 
tress of  his  family  on  account  thereof,  or  for  the  loss  of  his  society. 

WmiBSs  IS  NOT  Qualified  to  Tbstift  as  Expbbt  as  to  Exfeotation  of 
LiFB  at  a  certain  age,  where  he  has  had  but  an  experience  of  six  months 
as  a  life  insurance  agent. 

CiBf.TW.B  Tablm  abb  Admosiblb  in  Btidbbcb  to  Show  Rzpbotation  of 
Human  Lifb,  th^  being  standard  tables  oo  that  subject. 

Action  by  the  administrators  of  one  Briokel  to  recover 
damages  for  the  death  of  Brickel,  alleged  to  have  been  caused 
by  the  wrongful  act  of  the  defendant  Brickel,  who  was  a  sub- 
contractor for  the  building  of  bridges  for  the  defendant,  was 
engaged,  on  the  day  of  the  injury,  in  loading  timbers  on  the 
defendant's  cars,  on  the  south  side  of  the  depot  at  Iowa  City. 
After  he  had  finished,  he,  with  his  partner  and  four  or  five 
employees,  started  to  go  across  the  several  tracks  of  the  de- 
fendant to  the  north  side  of  the  depot  to  assist  another  person 
in  loading  a  wagon  on  a  car.  Some  employees  of  the  defendant 
were  engaged  in  making  up  a  freight  train,  and  in  clearing  the 
main  track  for  the  arrival  of  a  train,  then  nearly  due.  Just 
before  the  deceased  and  the  others  had  started  to  go  across  the 
tracks,  the  depot-engine  with  a  number  of  heavily  loaded  cars 
had  passed  along  one  of  the  interior  tracks  going  east,  and 
had,  unobserved  to  those  crossing,  been  switched  upon  the 
north  track,  and  was  being  pushed  west  along  that  track, 
down  the  grade,  without  giving  any  signals,  at  a  greater  speed 
than  usual.  Some  platform-cars  standing  on  the  north  track 
were  struck  by  the  train  as  the  deceased  was  in  the  act  of 
crossing,  and  were  driven  rapidly  along  the  track,  knocking 
the  deceased  down,  and  running  over  and  killing  him.     Some 
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of  the  persons  with  the  deceased  narrowly  escaped.  The 
phiintiff  had  a  Terdict  for  fifteen  hundred  dollars,  upon  which 
judgment  was  entered  accordingly,  and  the  defendant  appealed. 
The  questions  in  the  case  appear  from  the  opinion. 

EdfMmda  and  Ramomj  and  Cook  and  Drury^  tat  the  appel- 
lant. 

Clark  and  Brother^  Clarke  and  DanU,  and  O.  FoUom^  for  the 
appellees. 

By  Court,  Colb,  J.  1.  At  common  law  no  right  of  action 
for  the  recovery  of  damages  existed  against  one  who  had  caused 
the  death  of  another.  This  rule  was  founded  partly  upon  the 
theory  that  the  civil  remedy  was  merged  in  the  public  offense. 
Our  statute  has  changed  this  rule,  and  provides  (Revision,  sec. 
4110  [2500]),  'Hhe  right  of  civil  remedy  is  not  merged  in  a 
public  offense,  but  may,  in  all  cases,  be  enforced  independently 
of  and  in  addition  to  the  punishment  of  the  latter."  Revision, 
sec.  4111  [2501]:  ''Where  a  wrongful  act  produces  death,  the 
perpetrator  is  civilly  liable  for  the  injury." 

The  English  statute,  which  was  enacted  before  ours,  provides 
that,  ''when  death  shall  be  caused  by  the  wrongfal  act,  neglect, 
or  default,  such  as  would  (had  death  not  ensued)  have  entitled 
the  party  to  an  action,  an  action  may  be  maintained,"  etc. 
The  New  York  statute,  passed  a  year  after  the  English,  also 
expressly  includes  cases  of  neglect  and  default,  and  makes  the 
employee,  through  whose  wrongfal  act,  neglect,  or  default  the 
death  was  caused,  liable  to  indictment,  etc.,  as  for  a  felony. 

Aside  from  the  express  requirement  of  our  Revision,  that 
"its  provisions,  and  all  proceedings  under  it,  shall  be  liberally 
construed,  with  a  view  to  promote  its  objects  and  assist  the 
parties  in  obtaining  justice"  (Revision,  sec.  2622),  we  should 
have  no  serious  di£Sculty  in  holding  that  any  action  could  be 
maintained  under  our  statute  which  could  be  under  the  Eng- 
lish or  New  York  law.  In  view  of  such  express  rule  of  con- 
struction, the  question  is  more  free  from  doubt. 

While  an  employer  is  not  responsible  for  all  the  torts  of  his 
employee,  and  certainly  not  for  those  of  which  the  employee  is 
guilty  when  they  are  entirely  aside  from  his  service,  and  have 
no  connection  with  his  duties,  yet  the  general  principle  is,  that 
the  employer  is  responsible  for  the  tortious  act  of  his  employee, 
which  was  done  in  his  service:  1  Parsons  on  Contracts,  87. 
And  an  action  for  a  wrong  lies  against  a  corporation,  when  the 
thing  done  is  within  the  purpose  of  the  incorporation,  and  it 
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has  been  done  in  such  a  manner  as  to  constitate  what  would 
be  an  actionable  wrong  if  done  by  a  private  individual:  Cheen 
V.  London  General  Omnibus  Co,y  6  Jur.,  N.  8.,  pt.  1,  228,  cited 
in  8  Am.  Law  Reg.  702.  That  a  corporation  may  be  liable  for 
the  wrongful  act  of  its  servants,  as  well  as  for  their  neglect 
and  default,  is  clear  upon  both  principle  and  authority.  A 
corporation  is  an  attribute  of  individuality,  conferred  upon  a 
collective  and  changeable  body  of  persons;  and  while,  by  the 
favor  of  the  law,  this  artificial  individuality  is  enjoyed  by  a 
corporation,  it  is  difficult  to  see  why  the  liability  of  such 
individuality  should  be  less,  in  any  given  case,  than  that  of 
natural  individuals:  Thayer  v.  St,  LowSy  Alton^  and  Terre 
Haute  R.  R.  Co.,  22  Ind.  26. 

Nor  is  the  argument,  founded  upon  the  idea  that  a  corporis 
tion  is  not  subject  to  indictment,  well  founded.  It  is  true  that 
Lord  Holt  is  reported  to  have  laid  it  down,  generally,  that  a 
corporation  is  not  indictable  at  all,  though  its  individual  mem- 
bers are:  Anonymous,  12  Mod.  559.  But  this  doctrine  has  been 
overturned  to  a  very  great  extent,  the  earlier  cases  holding 
that  Lord  Holt's  rule  did  not  apply  to  cases  of  non-feasance, 
and  therefore  that  corporations  were  liable  to  indictment  for 
not  repairing  a  bridge,  a  road,  or  wharf,  where  by  statute  or 
prescription  it  was  bound  so  to  do,  but  not  for  acts  of  misfea- 
sance. But  this  distinction,  after  full  consideration  of  the  au- 
thorities in  the  case  of  Regina  v.  Cheat  North  of  England 
Railway,  9  Q.  B.  316,  was  overthrown,  and  corporations  held 
liable  to  indictment  for  misfeasance  as  well  as  non-feasance. 
This  doctrine  has  been  approved  in  this  country:  State  v. 
Morris  and  Essex  R.  R.,  23  N.  J.  L.  360;  Commonwealth  v.  New 
Bedford  Bridge  Co.,  2  Gray,  339;  Commonwealth  v.  Nashua 
and  Lowell  R.  J?.,  2  Id.  54;  Commonwealth  y.Vermont  and  Mas^ 
sachusetts  R,  R.,  4  Id.  22;  State  v.  Vermont  Central  R.  jR.,  27  Vt. 
103;  see  also  Redfield  on  Railways,  515  et  seq.;  1  Bishop's 
Crim.  Law,  sees.  306-310;  1  Wharton's  Am.  Grim.  Law,  sees. 
85-90;  Angell  and  Ames  on  Corporations,  sees.  394-396.  And 
still  later  it  has  been  decided  that  an  incorporated  company 
might  be  sued  for  libel  transmitted  by  their  telegraph:  Whit- 
field V.  Southeast  R.  R.  Co.,  4  Jur.,  N.  S.,  pt.  1,  p.  688;  PhUa- 
delphia,  W.,  &  B.  R.  R.  v.  Qwigley,  21  How.  202,  and  authori- 
ties cited.  And  for  an  assault:  Eastern  Counties  R.  R.  Co.  v. 
Broom,  6  Ex.  314.  And  for  faloe  imprisonment:  Chilton  v. 
London  and  Croydon  R.  R.  Co.,  16  Mees.  &  W.  212.  And  that 
they  might  also  be  guilty  of  acts  maliciously  committed  with 


Digitized  by 


Google 


June,  1865.]    Donaldson  v.  Mississippi  etc.  R.  R.  Co.       395 

a  view  to  injure  individuals  or  rival  companies:  Chreen  v.  Lon- 
don Oeneral  Omnibus  Co.,  6  Jur.,  N.  S.,  pt.  1,  p.  228.  And  that 
a  corporation  may  maintain  an  action  for  libel  for  words  pub- 
lished of  them  concerning  their  trade  or  business,  by  reason  of 
which  they  have  suffered  special  damages:  Trenton  Mut.  L.  & 
F.  I'M.  Co,  V.  Perrine,  23  N.  J.  L.  402  [57  Am.  Dec.  400].  It 
has  not  been  controverted,  however,  as  yet,  by  any  authority, 
that  a  corporation  cannot  be  guilty  of  perjury  nor  of  treason. 
But  Mr.  Bishop  says  no  reason  appears  why  a  corporation, 
having  by  law  the  power  to  act,  should  not  also  have  by  law 
the  power  to  intend  to  act;  and  mere  intentional  wrong  acting 
is  all  which  is  necessary  in  a  class  of  criminal  cases:  1  Bish- 
op's Crim.  Law,  2d  ed.,  sec.  307. 

The  objection,  therefore,  to  the  maintenance  of  this  action 
against  the  corporation,  under  our  statute,  on  the  ground  that 
a  master  or  employer  is  only  liable  for  the  neglect  or  default 
of  his  servant  or  employee,  and  not  for  his  wrongful  acts,  is 
not  well  taken.  Nor  is  the  further  objection  that  the  statute, 
by  using  the  word  "  perpetrator,"  gives  a  civil  remedy  for  the 
damages  resulting  from  criminal  acts  only,  of  which  it  is 
erroneously  assumed  a  corporation  could  not  be  guilty;  and 
hence  if  the  construction  of  the  statute  contended  for  by  ap- 
pellant's counsel  was  the  correct  one,  it  would  not,  under  the 
authorities  cited,  preclude  this  action. 

The  liability  of  the  corporation,  however,  either  civilly  or 
criminally,  would  not  probably  be  held  to  exempt  the  imme- 
diate agent  in  doing  the  wrong  from  original  or  concurrent 
liability  therefor. 

2.  The  deceased,  although  a  subcontractor  for  the  building 
of  bridges,  and  therefore  indirectly  in  the  employ  of  the  de- 
fendant, yet  his  duties  were  so  entirely  in  another  department 
and  wholly  disconnected  with  operating  the  road  as  that  his 
relation  to  the  employees  managing  the  train  which  ran  over 
him  cannot  be,  in  any  proper  sense,  said  to  be  that  of  a  co- 
servant:  GHUnwaUr  v.  Madison  &  Ind.  R.  iJ.,  5  Ind.  339  [61 
Am.  Dec.  101];  Philadelphia  &  R.  R.  R.  Co.  v.  Derbyy  14  How. 
468;  1  Parsons  on  Contracts,  89,  and  authorities  cited,  note. 

Nor  does  the  proof  disclose  that  the  person  for  whom  he 
started  to  render  voluntary  assistance  in  loading  a  wagon  on 
the  cars  was  a  servant  of  the  defendant. 

The  rule,  therefore,  that  corporations  having  employed  per- 
sons of  ordinary  skill  and  care,  by  whose  unauthorized  act  or 
negligence  another  is  injuredi  cannot  be  held  liable  for  such 
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injury,  as  laid  down  in  Degg  v.  Midland  R.  R.  Co.^  5  Am. 
Law  Reg.  500,  in  the  court  of  exchequer,  to  which  we  are 
referred  by  counsel,  has  no  application  in  this  case.  That 
rule  is  the  same  as  that  settled  by  the  leading  cases  of  Prieit* 
ley  V.  Fowler  J  8  Mees.  &  W.  1;  Farwell  v.  Boston  and  Worceeter 
R.  R.  Co.,  4  Met.  49;  and  Murray  v.  S.  C.  R.  R.  Co.,  1  Mo- 
Mull.  886  [86  Am.  Dec.  268];  and  followed  in  very  many 
cases  since. 

3.  Upon  the  question  as  to  what  negligence  on  the  part  of 
the  deceased  would  preclude  a  recovery,  the  court  below  in- 
structed the  jury  as  liberally  for  defendant  as  any  rule  recog- 
nized by  the  courts  of  the  country  would  justify. 

The  court  instructed  the  jury  that, ''  it  must  appear  to  you 
that  the  act  was  committed  without  the  fault  or  wrong  of  the 
deceased.  It  is  the  duty  of  a  person  approaching  a  railway 
track  to  take  care  against  the  approach  of  danger;  and  inas- 
much as  it  is  impossible  for  a  train  to  be  suddenly  stopped 
(a  fact  which  is  generally  known),  therefore  a  person  ap- 
proaching a  track  in  sight  of  a  moving  train  should  use  all 
reasonable  care  to  aVoid  possible  danger,  and  should  take  no- 
tice of  the  fact.  It  is  an  essential  element  in  plaintiff's  case 
that  deceased  was  rightfully  upon  the  track. 

^'The  'wrongful  act'  of  the  defendant  must  have  produced 
death;  that  is,  the  death  in  this  case  must  have  been  produced 
solely  by  the  wrongful  act  of  the  railroad  company;  for  if 
Brickel  contributed  to  it  by  any  wrong  of  his,  there  can  be  no 
recovery. 

''To  authorize  a  recovery  for  injuries  done  by  a  railroad 
company,  it  is  not  enough  to  show  llie  company  guilty  of  neg- 
ligence, but  it  must  appear  that  the  injured  party  was  not 
also  negligent  and  blamable.  It  is  the  duty  of  the  party  in- 
jured, as  well  as  the  party  accused  of  negUgence,  to  use  all 
reasonable  means  to  foresee  and  prevent  injury;  and  if  such 
means  are  not  employed  by  the  iigured  party,  there  can  be 
no  recovery  for  the  injury." 

The  last  paragraph  was  drawn  by  defendant's  counsel  and 
given  at  their  request.  Without  now  determining  whether  the 
rule  as  thus  given  to  the  jury  is  the  correct  one,  it  seems  to 
be  as  liberal  for  defendant  as  any  authority  can  be  found  to 
sustain.  There  is  a  modification  of  this  rule  which  has  the 
merit  of  much  fairness  (whatever  may  be  the  difficulty  in  its 
application)  stated  in  the  case  of  Scott  v.  Dublin  and  WicUoy^ 
Wy  Co.,  11  L  R.  C.  L.  377,  where  it  was  held,  "  nor  can  he  re- 
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coyer,  notwithstanding  there  is  negligence  on  the  part  of  the 
defendant,  if  he  has  so  far  contributed  to  the  accident  by  the 
want  of  ordinary  care,  that  but  for  that  the  accident  would  not 
have  happened;  but  though  the  plaintiff  has  so  contributed  to 
the  accident,  he  is  not  disentitled  to  recover,  if  the  defendant 
might,  by  ordinary  care,  have  avoided  the  consequences  of  the 
plaintiff's  neglect;  and  when,  but  for  the  plaintiff's  negligence 
at  the  time,  he  might  have  escaped  the  consequences  of  the 
defendant's  negligence,  he  cannot  recover." 

The  evidence  in  this  case  upon  the  question  of  negligence 
is  conflicting,  and  was  properly  submitted  to  the  jury  under 
such  instructions  as  could  not  have  prejudiced  the  defendant 
Under  such  circumstances,  whatever  may  be  our  view  aside 
from  the  verdict  as  to  the  weight  of  evidence,  the  verdict  of 
the  jury  cannot,  according  to  our  previous  holdings,  be  set 
aside:  Gordon  v.  Pitty  3  Iowa,  385;  Rusb  v.  Steamboat  War 
EagUj  14  Id.  363,  and  authorities  cited;  McKay  v.  Tkoring- 
ton,  15  Id.  25. 

4.  The  questions  of  fact  as  to  whether  the  deceased  was  in 
the  employ  of  the  defendant  in  the  same  depar^ent  with 
those  by  whose  act  the  injury  was  caused,  so  as  to  make  him 
a  co-servant,  and  as  to  his  being  rightfally  upon  the  track, 
were  also  fairly  submitted  to  the  jury  upon  the  conflicting 
testimony  of  the  witnesses,  and  proper  instructions  of  the  court. 
The  ver^ct  is  therefore  conclusive  upon  these  questions:  See 
authorities  last  above  cited. 

5.  After  the  plaintiffs  had  closed  their  evidence  in  chief  and 
rested,  and  the  defendant  likewise,  the  plaintiff  then  called 
other  witnesses  to  prove  the  general  custom  of  the  public  to 
cross  the  defendant's  track  and  depot  at  the  place  where 
Brickel  was  killed,  in  order  to  show  that  he  was  rightfully 
there.  The  defendant  objected  to  the  testimony  of  such  wit- 
nesses, on  the  ground  that  it  was  irrelevant  and  not  rebutting, 
but  testimony  in  chief,  and  plaintiffs  had  introduced  testi- 
mony thereon  in  chief.  The  court  overruled  the  objection,  and 
admitted  the  testimony  which  was  material.  It  is  true  that  it 
devolved  upon  the  plaintiffs,  in  order  to  make  out  their  case, 
to  show  that  the  deceased  was  rightfully,  and  not  negligently 
or  improperly,  upon  the  track.  This  fact  may  be  shown  by  di- 
rect testimony,  or  by  presumption  arising  from  facts  and  cir- 
cumstances already  proved  in  the  case:  Johnson  v.  Hudson 
River  R.  R.  Co.j  20  N.  Y.  65  [75  Am.  Dec.  375].  To  have 
sustained  the  objection  and  excluded  the  testimony  would 
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liave  been  error  sufficient  to  justify  the  reversal  of  the  judg- 
ment at  the  instance  of  the  plaintiff,  as  was  held  by  this  court 
in  the  case  of  Davidion  v.  Overhvlsery  3  O.  Greene,  196;  Lauh 
son  V.  CampbeUy  4  Id.  413.  Aside  from  these  rulings,  however, 
we  should  be  inclined  to  hold  that  it  was  a  matter  of  discre- 
tion in  the  district  court,  and  only  reviewable  by  this  court  in 
case  of  manifest  abuse:  RuUedge  v.  Evans^  11  Iowa,  287; 
SamueU  v.  OHffith,  13  Id.  103;  Wheder  v.  SrnUh,  13  Id.  564. 
The  defendant  then  offered  to  recall  two  witnesses  and  re-ex- 
amine them  upon  the  same  question,  which,  on  objection  by 
the  plaintiff,  was  refused.  In  our  view  of  the  case,  there  was 
no  abuse  of  discretion  in  this  refusal:  See  last-cited  cases. 

6.  The  plaintiff's  counsel,  in  making  his  case  by  the  testi- 
mony, asked  the  witness  to  state  the  family  and  their  respect- 
ive ages,  left  by  the  deceased,  and  also  his  occupation,  his 
annual  earnings,  and  his  property,  to  all  of  which  the  defend- 
ant objected,  on  the  ground  that  the  questions  were  improper, 
impertinent,  and  an  incorrect  mode  of  ascertaining  the  dam- 
ages. The  objections  were  overruled,  the  ruling  excepted  to, 
and  the  ^tnesses  answered.  The  court  instructed  the  jury 
that  if  they  should  find  for  the  plaintiff,  they  would  find  such 
damage  as  the  estate  of  Brickel  suffered  in  a  pecuniary  way 
by  his  death;  that  they  should  not  allow  anything  on  account 
of  the  pain  and  suffering  of  the  deceased  before  his  death,  or 
for  the  grief  and  distress  of  his  family  on  account  of  his  death, 
or  for  the  loss  of  his  society. 

When  a  jury  is  thus  guarded  against  an  allowance  of  dam- 
ages for  improper  causes,  it  would  seem  that  no  prejudice 
could  result  if  the  jury  should  be  fully  advised  by  the  testi- 
mony of  the  exact  situation  of  the  deceased,  his  occupation, 
annual  earnings,  age,  health,  habits,  &mily,  and  estate.  Many 
of  these,  and  possibly  other  fSEtcts,  may  have  a  just  influence 
in  determining  the  pecuniary  damage  to  the  estate.  We 
would  not  be  understood,  however,  as  determining  that  evi- 
dence as  to  the  number  and  ages  of  his  children  is  strictly 
proper. 

7.  The  plaintiff  introduced  and  proved  by  a  witness  that  he, 
the  witness,  was  a  life  insurance  agent,  resides  at  Iowa  City, 
and  had  been  for  six  months  then  last  past;  that  he  had  the 
seventeenth  annual  report  of  the  New  York  Life  Insurance 
Company  with  him,  on  page  21  of  which  were  the  Carlisle 
Tables  of  Mortality;  and  stated  that  the  expectation  of  life  at 
the  age  of  forty-one  years  (which  was  the  age  of  the  deceased) 
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was  twenty-six  and  ninety-seven  hundredths  years.  The  Car- 
lisle Tables,  as  contained  in  the  book,  were  then  introduced 
and  read  to  the  jury,  showing  the  expectation  of  life  at  the 
age  of  forty-one  years,  as  stated  by  the  witness. 

The  defendant  objected  to  the  testimony  of  the  witness  and 
the  introduction  of  the  Carlisle  Tables;  the  witness  had  not 
shown  himself  qualified  as  an  expert  on  the  subject  so  as  to 
be  competent  to  testify  as  such. 

The  Carlisle  Tables,  being  standard  tables  on  that  subject^ 
however,  were  competent,  according  to  the  holding  of  this 
court  in  thjo  case  of  Bowman  v.  Woodsj  1  G.  Greene,  441,  where 
the  case  of  Collin  v.  SimpsoUy  1  Car.  &  P.  73,  holding  other- 
wise, was  considered,  and  the  doctrine  as  recognized  in  2 
Beck's  Medical  Jurisprudence,  page  666,  preferred.  The  error 
in  admitting  the  testimony  of  the  witness  was  error  without 
prejudice,  as  its  exclusion  could  not  alter  the  case:  Johnson 
V.  Hudson  River  R.  R.  Co.,  6  Duer,  633-648;  S.  C,  20  N.  Y. 
65  [75  Am.  Dec.  376],  affirmed. 

There  were  seven  instructions  given  by  the  court,  as  asked  by 
defendant;  two  asked  were  modified  and  given,  and  nineteen 
were  refused.  Several  of  those  refused  were,  in  substance,  the 
same  as  those  given  by  the  court  on  its  own  motion.  Our 
approval  of  the  action  of  the  court  in  refusing  the  others,  as 
well  as  giving  those  excepted  to,  is  based  upon  grounds  already 
sufficiently  set  forth  in  this  opinion. 

Affirmed. 
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Id.  72;  Emmert  ▼.  ChiU,  39  Iowa,  692,  citing  the  principal  case. 

Mastkii  is  Liablb  for  Torts  of  Servant  Done  wiTHnr  Soopb  or  his  Em- 
pLOY^ifiKT:  Hagan  v.  Providence  etc  R.  K.,  62  Am.  Dec  377;  Moir  ▼.  Hopkins, 
63  Id.  312,  and  the  notes  thereto;  TJiamet  Steamboat  Co,  v.  Houeaiome  R,  R,, 
63  LL  154;  McChure  ▼.  Orant,  G7  Id.  49;  Oalena  etc  R.  R.  t.  Roe,  68  Id.  674; 
Ctark  ▼.  Fry,  72  Id.  690;  CUif  qf  Detroit  v.  Corey,  80  Id.  78;  Korah  ▼.  City  qf 
Ottawa,  83  Id.  255;  Andrua  ▼.  Howard,  84  Id.  680;  and  compare  Cox  ▼.  Keahy, 
76  Id.  325;  Hageratown  Bank  r.  Adcum  Mkepreu  Co.,  ^  Id.  iM;  hat»oeJame$ 
V,  San  Frandaoo,  66  Id.  626.  The  principal  case  is  dted  to  this  point  in  Yatee 
V.  Squiree,  19  Iowa,  28.  As  to  an  employer's  liability  for  the  acts  or  omissions 
of  an  independent  contractor  or  his  servants,  see  City  qfJ>etroit  v.  Corey,  80 
Id.  78,  and  the  cases  in  the  note  thereto;  Oardnerr.  Smith,  74  Id.  722;  Seam- 
mofi  ▼.  Citif  qf  Chicago,  79  Id.  834. 

Corporatiom  n  Liabub  for  Wbohovul  Aon  or  Sirtaiiti  Dorr  within 
Scope  of  thxer  Bmflotmimt:  Jomesr.  Western  Vermont  R.  R.,  62 Am.  Dec 
206;  Btaek  t.  CarroUitm  R.  R.,  63  Id.  686;  Moore  t.  FUehhmrg  R.  R.,  64  Id. 
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83»  and  the  notes  to  these  cases;  OObmoatery.  Madkm^ic.  R,  S.,  61 IL  101; 
Mad  Rkfortie,  B.  R.  v.  JBorfter,  67  Id.  312;  Hemdermmw.  8mAmkmh€$e.  R.  R., 
67  Id.  676;  Tinmnan  ▼.  Bdvidete  Delaware  R.  R.,  69  Id.  566;  Bcpkku  ▼. 
Atlantk etc  R.  R.,  72  Id.  287;  Main  v.  NarthEademR.  A.,  76  Id.  725^  and 
note;  New  York  etc  TeL  Co.  r,  Drybwrg,  78  Id.  338;  Pemw^hamki  R.  R.  y. 
Vandiver,  82  Id.  620.  As  to  whether  corporfttians  are  indictaUe,  see  Staie  t. 
Great  Works  etc  Co,,  37  Id.  38;  LottigMe  etc  R.  R.  ▼.  State,  75  Id.  778. 

Mastib's  LiABiLiTr  lOB  Ikjubixb  to  Sbrtakt  thbough  Kbquokncb  ov 
Fellow-skrvamt:  See  Fox  v.  8aa4ford,  67  Am.  Dec  587,  and  note;  Uad 
River  etc  R.  R.  ▼.  Barber,  67  Id.  312;  Ca^iier  ▼.  Tiaytor,  69  Id.  317;  IlUmM 
etc  R.  R.  ▼.  Cox,  71  Id.  298;  Ohw  etc  R.  R.  y.  TmdaU,  74  Id.  259;  Bfnkh  v. 
New  Torketc  R.  R,,  75  Id.  305;  Washburn  v.  NasfmUe  etc  R.  R.,  75  Id.  784; 
Cooper  T.  MuUms,  76  Id.  638;  NaskmOsetc  R.  R.  t.  BWott,  78  Id.  506;  Fro- 
aierv.PetmsykamaR.R.,  80  Id.  467;  (yConnett  r.  Battimare  etc  R.  J?.,  83  Id. 
549;  Thayerv.  SuLemsetcR.  R.,  85  Id.  409;  Snowv.  Housatome  R.  R.,  85 
Id.  720. 

Fbllow-sebtaitts,  Who  arx:  See  Fox  t.  SantHford,  67  Am.  Dec  587,  and 
note;  MadRweretc  R.  R.  ▼.  Barber,  67  Id.  312;  Ohio  etc  R.  R.  v.  TmdaU, 
74  Id.  259;  Fraoer  ▼.  Pemtsphfania  R.  R.,  80  Id.  467. 

CoKTRDiDTOBT  NsoLiOKNOB  AS  DsfBATiNO  Rboowbt:  See  Ckopmon  ▼.  New 
Haioen  R.  R.,  75  Am.  Dec  344,  and  note;  East  Tennessee  etc  R.  R,  v.  8L  Jolm, 
73  Id.  149;  OaeeU  v.  Mamehester  etc  R.  R.,  77  Id.  422;  Chicago  etc  R.  R.  r, 
Dewey,  79  Id.  374;  McCuUy  v.  Clarke,  80  Id.  584.  A  party  cannot  recover 
for  injuries  caused  by  the  negligence  of  another  when  his  own  negligence  was 
the  proximate  canse  of  the  injury:  Spencer  y.  lUmois  Central  R,  R.,  29  Iowa, 
58;  Artz  ▼.  Chicago  etc  R,  R,,  38  Id.  297;  Sherman  v.  Western  Stage  Co,,  24 
Id.  559,  aU  citing  the  principal  case  Bat  the  negligence  of  the  plaintiff  must 
contribute  proximately  to  the  injury  to  defeat  the  recovery:  Adams  ▼.  Wig^ 
gins  Ferry  Co,,  72  Am.  Dec  247,  and  the  cases  in  the  note  thereto;  IsbeU  v. 
New  Torketc  R.  R.,  71  Id.  78;  Chieagoetc  JffyT.  Oom,  84Id.  755. 

PLAnrmrF,  WHJcrmtR  must  Show  Waut  ov  Contbxbutobt  Kboliobncb: 
See  note  to  Farish  v.  Reigle,  62  Am.  Dec  686;  Lucas  v.  New  Bedford  etc 
R.  R,,  66  Id.  406;  Johnson  v.  Hudson  River  R.  R.,  75  Id.  375,  and  note;  Go- 
hagan  t.  Boston  etc  R.  R.,  79  Id.  724;  Warren  v.  Fitehburg  R.  R:,  85  Id. 
700.  The  principal  case  is  cited  to  the  affirmatiTe  of  this  question  in  Carlin 
T.  Chicago  etc  R,  R^ZJ  Iowa,  322;  Patterson  t.  B.  <6  M,  R.  R,,  38  Id.  280; 
Murphy  v.  Chicago  etc  R.  R.,  45  Id.  664;  and  it  is  referred  to  in  Wright  v. 
nUnois  etc  TeL  Co.,  20  Id.  215;  Sherman  r.  Western  Stage  Co.,  24  Id.  565,  as 
quoting  the  rule  to  the  same  efliMtp  laid  down  in  Scott  y.  Dublin  etc  R*y,  11 
L  R.  C.  L.  377. 

MxASUBB  OF  Daxaobs  vob  Causino  Dbath  of  Pkbsoh:  See  note  to  Careg 
Y.  Berkshire  R.  R.,  48  Am.  Dec  637;  Chicago  v.  M^forf  68  Id.  553;  and  note; 
Ohio  etc  R.  R,  y.  TmdaU,  74  Id.  250.  In  the  case  of  one  who  has  passed  his 
majority,  the  damages  sustained  by  his  death  are  such  as  result  to  his  estate, 
and  an  estimate  of  which  may  be  based  upon  evidence  of  his  age,  occupation, 
health,  habits,  etc:  Walters  v.  Chicago  etc  R.  R.,  36  Iowa,  460;  it  is  there- 
fore proper  to  show  his  expectancy  of  life,  as  thereon  may  be  based  sn  esti- 
mate of  the  damage  to  the  estate:  36  Id.  461;  but  compensation  for  the 
pecuniary  loss  to  the  decedent's  estate  is  alone  allowed,  and  there  is  no 
basis  for  damages  for  the  pain  and  suffering,  or  for  the  grief  of  his  relatives: 
Rose  V.  Des  Moines  Valley  R.  R,,  39  Id.  255;  and  see  MuUUwmey  v.  [llinow 
Central  Ry,  36  Id.  468;  Coates  v.  Burlington  etc  R'y,  62  Id.  494.  The  prin- 
cipal case  is  cited  to  these  propositions. 
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BxPEBTB,  Who  abb  Compxtut  to  Tistift  ah:  See  Hamnumd  v.  Wood- 
man^  66  Am.  Dec  219,  and  note;  StcUe  ▼.  Brown^  70  Id.  168;  CUjf  Cwneil  qf 
Montgomery  t.  OOmer,  70  Id.  562;  Chieago  etc  B,  B,  y.  Oeorge,  71  Id.  239; 
Jonee  v.  Fimeh,  75  Id.  73;  New  Orleans  etc.  B.  B.  v.  AUbrUton,  75  Id.  98; 
Marcy  V.  Barnes,  77  Id.  406;  FUnt  ▼.  FUnt,  83  Id.  615;  ISmerson  t.  LoweU 
Oas  Light  Co.,  83  Id.  621. 

MsDiGAL  AMD  ScnuiTiiTO  WoBXs  A8  BviDSivoB:  See  Ashmrth  t.  KUtndge^ 
69  Am.  Dec  178,  and  note  diacn aging  the  question;  MMm  v.  Batky,  62  Id. 
171;  State  ▼.  Brown,  70  Id.  168. 

Thx  friitglpal  0A8B  IS  dTBD  in  PhUo  V.  Illinois  Central  B.  B,,Z3  Iowa,  49, 
to  the  point  that  where  an  employee  of  a  railroad  company  is  injured  in  c<m- 
sequenoe  of  the  negligence  of  a  co-employee,  the  company  will  be  regarded 
as  "the  perpetrator  "  of  the  act,  within  the  meaning  of  section  4111  of  the 
Revision;  it  is  explained  in  Sherman  ▼.  Western  Stage  Co,,  24  Id.  551,  to  the 
effect  that  the  "wrongful  act "  spoken  of  by  the  foregoing  section  is  used  to 
express  the  same  idea  as  the  "wrongful  act,  neglect,  or  default"  of  other 
statutes;  it  is  referred  to  in  Oreenlea/v,  Illinois  Central  B,  B.,  29  Id.  40,  on 
the  question  when  negligence  is  a  question  of  law  for  the  court;  and  it  is 
cited  in  Mwrpk^  v.  Chicago  etc  B.  B.,  38  Id.  546,  per  Beck,  J.,  dissenting,  to 
the  point  that  a  license  to  use  the  track  of  a  railroad  by  pedestrians  may  be 
inferred 'from  acquiescence  in  the  use,  with  the  knowledge  of  the  company; 
and  in  Todd  v.  Branner,  30  Id.  440,  and  Sngder  v.  Eldridge,  31  Id.  130,  to  the 
point  that  where  the  evidence  is  conflicting,  the  supreme  court  will  rarely 
disturb  a  verdict  on  the  ground  that  it  is  not  warranted  by  the  evidence; 
and  it  is  further  referred  to  in  McNiehoU  v.  WHson,  42  Id.  892,  and  Meadows 
V.  Hawieye  Ins,  Co,,  67  Id.  60,  on  the  point  that  the  court,  in  the  exercise  of 
discretion,  may  permit  a  party  to  introduce  evidence  omitted  by  inadver- 
tence, miitake,  or  ignorance,  after  he  has  rested  his  caae. 


State  v.  Gabbon. 

riB  Iowa,  172.1 
UnCABBISD  FnCALB    MAT  BXFOBM    AKD  GaIM  ChAEAOTIB    VOR  CHAflTITT, 

within  the  meaning  of  section  4209  of  the  Iowa  Revinon  of  1860,  mak- 
ing the  seduction  of  a  female  of  "  previously  chaste  character  "  a  crime, 
where  she  has  become  unchaste  by  sexual  intercourse. 
QuisnoN  OF  Prkviouslt  Ohastx  Chabactxr  ov  Prosioutrix  18  Okb  or 
Fact  for  Jxmx,  in  a  criminal  prosecution  for  seduction. 

Indictment  for  Beduction.  The  defendant  was  tried  and 
convicted,  and  appeals.    The  facts  are  stated  in  the  opinion. 

J,  C.  and  B.  J,  Hall,  for  the  appellant. 

C,  C.  N<mr$ej  attomey-generaly  for  the  state. 

By  Coort,  Cole,  J.  The  evidence,  which  is  before  us,  dis- 
closes the  following  facts  in  substance.  The  defendant  was  a 
school-teacher,  and  boarded  in  the  family  of  the  father  of  the 
girl  upon  whom  the  offense  is  charged  to  have  been  committed. 
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At  the  time  defendant  became  a  member  of  the  family,  which 
was  in  July,  1857,  the  girl  was  not  quite  eis^ht  years  old, — her 
eighth  birthday  occurring  in  the  September  following.  She 
attended  his  school,  and  in  a  short  time  an  intimacy  existed 
between  them,  which  soon  resulted  in  unlawful  commerce. 
Such  intimacy  and  commerce  continued  for  several  years,  the 
defendant  still  remaining  in  the  family,  and  she  his  pupil, 
until  the  fall  of  1862,  when  he  left  and  was  absent  eight  or 
nine  months  in  the  United  States  naval  service,  and  then 
returned  to  the  family. 

During  the  intimacy  from  1857  to  1862,  she  appeared,  to 
her  parents  and  others,  to  manifest  much  regard  for  defend- 
ant, and  to  be  greatly  under  his  control.  He  made  her  fre- 
quent presents  during  that  time,  and  secured  her  submission 
to  his  wishes,  at  times,  by  threats  to  take  the  presents  from 
her  in  case  she  refused.  While  the  defendant  was  absent  she 
conducted  herself  with  the  utmost  propriety,  and  never  had 
the  attention  of  any  other  person  than  defendant  After  his 
return,  by  promise  of  marriage,  etc.,  he  secured  a  renewal  of 
the  unlawful  commerce,  which  produced  pregnancy  before  the 
girl  was  fourteen.  A  short  time  before  the  birth  of  the  child 
the  defendant  left,  and  did  not  return  until  forced  to  do  so  by 
legal  process  under  this  prosecution.  This  is,  of  course,  a  very 
condensed  statement  of  the  evidence. 

The  counsel  for  defendant,  not  controverting  the  fact  of  se- 
duction, claims  that  the  offense  was  complete  at  the  time  of 
the  first  sexual  intercourse,  and  that  a  prosecution  therefor  is 
barred  by  the  statute.  And  further,  that  any  subsequent 
seduction  of  the  s^me  victim  could  not  be  within  the  statute, 
because  she  could  not  be  "of  previously  chaste  character": 
Revision,  sec.  4209;  Code  of  1851,  sec.  2586. 

It  is  claimed,  on  the  part  of  the  state,  that,  although  she 
may  have  had  sexual  intercourse  with  the  defendant  before  he 
left  for  the  naval  service,  yet  if  she  hiad  reformed  and  was 
chaste  in  fact  at  the  time  of  the  seduction  after  his  return, 
such  latter  offense  was  within  the  statute. 

The  district  court  adopted  the  latter  view,  and  gave  a  series 
of  instructions  consistent  therewith,  the  first  of  which  was  as 
follows:  "If  the  jury  believe,  from  all  the  evidence,  that  when 
defendant  returned  from  Port  Royal  the  prosecutrix  was  a  girl 
of  chaste  character,  and  that  defendant,  by  virtue  of  an  en- 
gagement of  marriage,  and  through  any  influence  and  control 
he  had  unduly  acquired  over  her,  succeeded  in  overcoming  hci 
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virtue,  and  had  illicit  sexual  intercourse  with  her,  and  got  her 
with  child,  then  he  is  guilty  of  seduction  at  that  time,  even 
though  he  had  some  years  previous  had  similar  connection 
with  her.'' 

The  district  court  refused  instructions  asked  upon  the  basis 
of  defendant's  theory  of  the  law,  the  fifth  and  sixth  of  which 
were  as  follows:  "5th.  If  the  jury  find,  from  the  evidence,  that 
the  defendant  had  carnal  knowledge  of  the  prosecuting  wit- 
ness on  divers  occasions  prior  to  a  time  which  is  eighteen 
months  distant  (excluding  the  time  defendant  was  absent  from 
the  state)  from  the  date  of  the  presentment  of  this  indict- 
ment, then  they  should  acquit  the  defendant,  notwithstanding 
the  defendant  may  have  had  sexual  intercourse  with  her  dur- 
ing the  eighteen  months. 

"6th.  It  is  not  possible  that  a  woman  over  ten  years  of  age, 
and  of  ordinary  understanding,  who  submits  in  the  ordinary 
manner  to  the  lascivious  embraces  of  a  man,  can  be  of  chaste 
character,  within  the  meaning  of  this  indictment." 

Very  many  other  instructions  were  asked  by  the  defendant, 
embodying  the  same  principle  as  the  above,  which  were  either 
refused  absolutely  or  so  modified  as  not  to  be  inconsistent 
with  the  first  instructions  given  as  above. 

As  an  original  question,  and  having  in  view  the  well-ac- 
cepted meaning  of  the  word  "  chaste,"  the  writer  of  this  opinion 
would  have  little  or  no  difficulty  in  accepting  the  theory  of  the 
defense  as  the  true  and  correct  one.  Webster  defines  "chaste  " 
as  meaning:  "  1.  Pure  from  all  unlawful  commerce  of  sexes; 
applied  to  persons  before  marriage,  it  signifies  pure  from  all 
sexual  commerce,  undefiled;  applied  to  married  persons  true 
to  the  marriage  bed;  2.  Free  from  obscenity;  3.  In  language, 
pure,  genuine,  uncorrupt,"  etc.  Chaste,  then,  according  to 
Webster,  as  applied  to  the  prosecuting  witness,  means  free 
from  all  sexual  commerce. 

Such,  however,  does  not  appear  to  be,  under  the  authorities, 
the  legal  significance  of  the  word  "  chaste,"  as  used  in  stat- 
utes defining  the  crime  of  seduction.  In  the  case  of  Andre  v. 
State,  5  Iowa,  389  [68  Am.  Dec.  708],  it  was  held  by  this 
court,  that  in  order  to  establish  the  unchaste  character  of  an 
unmarried  female  it  is  not  necessary  to  prove  that  she  has 
been  guilty  of  sexual  intercourse;  and  that  the  term  "  chaste 
character,"  as  used  in  our  statute,  was  used  as  signifying 
what  the  person  really  is  in  distinction  from  that  which  she 
may  be  reported  to  be:  Carpenter  v.  People,  8  Barb.  603;  Boak 
V.  StaU,  5  Iowa,  430. 
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It  is  laid  down  by  Mr.  Bishop,  in  his  most  excellent  com* 
mentaries  on  criminal  law,  vol.  2,  sec.  1019,  that  'Hhe  mean- 
ing  of  the  term  'previous  chaste  character'  is,  that  she  shall 
possess  actual  personal  virtue,  in  distinction  from  a  good 
reputation.  But  though  she  has  fallen,  yet,  if  at  the  time  of 
the  seduction  she  is  reformed,  her  case  is  within  the  statute." 
The  same  view  was  taken  in  Carpenter  v.  People^  supra;  also 
in  Commonwealth  v.  McCarty,  4  Pa,  L.  J.  136;  Denslow  v.  Van 
Homy  16  Iowa,  476;  Smith  v.  MUbum,  17  Id.  30. 

In  the  report  of  the  revisers  of  the  Pennsylvania  statutes, 
the  revisers  say:  *'  To  constitute  the  penal  offense  of  seduction 
under  the  act  of  April  11,  1843  (the  words  of  which  were  *any 
female  of  good  repute'),  there  must  be  illicit  connection, 
and  the  female  must  be  drawn  aside  from  the  paths  of  virtue, 
which  she  was  honestly  pursuing  at  the  time  the  defendant 
approached  her;  but  a  single  error  on  the  part  of  the  female 
will  not  place  her  beyond  the  protection  of  the  act,  if  she  has 
repented  her  error  and  is  walking  in  the  path  of  virtue,  and 
enjoying  the  esteem  of  her  acquaintances  when  she  is  led 
Astray":  2  Wharton's  Am.  Crim.  Law,  sees.  2672,  2673,  and 
notes.  The  case  of  Safford  v.  People,  1  Park.  Cr.  474,  is  not 
inconsistent  with  this  view.  In  that  case  the  evidence  dis- 
tinctly negatived  the  idea  of  reformation. 

The  question  of  previously  chaste  character  by  the  prose- 
cutrix is  one  of  fact,  essential  to  be  shown  in  order  to  make 
out  the  offense,  and  is  one  of  the  tsLCis  to  be  determined  by 
the  jury.  Whether  the  woman  has  not  such  previously  chaste 
character,  although  she  has  never  had  sexual  intercourse  with 
a  man  or  its  counterpart, — whether  she  has  such  previously 
chaste  character,  although  she  has  had  such  intercourse  and 
reformed,  are  questions  of  fact,  to  be  submitted  to  and  decided 
by  the  jury. 

In  this  case  there  was  evidence  submitted  to  the  jury,  with- 
out objection,  tending  to  show  the  previous  sexual  intercourse 
by  the  prosecutrix  with  the  defendant,  and  also  evidence 
tending  to  show  her  reformation,  and  the  court  having  prop- 
erly instructed  the  jury  as  to  the  law  of  the  case,  with  their 
finding,  which  is  not  clearly  against  the  evidence,  we  must  be 
content. 

There  is  still  another  view  of  the  case  which  might  lead  to 
an  affirmance  of  the  judgment  below.  We  do  no  more  than 
suggest  it,  since  we  are  agreed  in  placing  our  judgment  on  the 
ground  already  stated.    It  is  this:   The  prosecutrix  was  of 
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such  tender  age  up  to  the  time  the  linutation  would  not  bar 
as  to  be  incapable  of  consenting  to  a  marriage  (Revision,  sec. 
2516),  and  incapable  of  that  unchaste  mind  and  heart  which 
would  defeat  the  action.  At  all  events,  she  was  chaste  as  to 
all  the  world  except  defendant 
Affirmed. 

SsDucnoN  AS  Criminal  Ovwvxsm — Qknsral  Katubs.  — Seduction  m  a 
criminal  offense  is  of  statutory  origin,  and  is  not  punishable  at  the  common 
law:  Deety*!  Grim.  Law,  sec.  135  b;  Anderson  v.  CommanweaUh,  5  Rand.  G27. 
The  statutes,  however,  yary  so  much  in  their  language  that  it  is  impossible  to 
give  a  uniform  definition,  and  any  discussion  will  be  necessarily  confined  to 
an  examination  of  the  different  statutory  elements.  The  Rnglish  statutes 
4  4  5  PhiL  &  M.,  c  8,  sec.  2,  90eo.  IV.,  c  31,  sec.  20,  24  &  25  Vict,  c  100, 
sec.  55,  are  not  statutes  against  seduction  as  that  term  is  technically  used 
in  the  American  penal  laws,  but  concern  the  taking,  conveying,  and  enticing 
away  of  females  from  persons  having  charge  of  them;  nor  does  section  266  of 
the  California  Penal  Code,  which  speaks  of  a  person  who  "inveigles  or  en- 
tices any  unmarried  female  **  away,  for  purposes  of  prostitution,  or  to  have 
'*  illicit,  carnal  connection  "  with  men,  cover  the  technical  offense  of  seduc- 
tion: PeopU  V.  Roderigaa,  49  CaL  9. 

As  generally  understood,  seduction  is  the  use  of  some  influenoe,  art»  prom- 
ise, or  deception  by  a  man  by  which  he  induces  a  woman  to  surrender  httr 
chastity:  SUsU  v.  Bkrce,  27  Conn.  319;  Croghan  v.  SlcUe,  22  Wis.  444;  People 
V.  C7arJfe,  33  Mich.  112;  S.  C,  1  Am.  Crim.  Rep.  660;  State  v.  Fitzgerald,  63 
Iowa,  268;  People  v.  Hoyai,  53  CaL  62;  and  a  conviction  for  seduction  cannot, 
consequently,  be  sustained  where  the  evidence  fails  to  show  that  any  artifice, 
promise,  or  deception  was  used  by  the  defendant:  State  v.  Craiqford,  34 
Iowa,  40.  If  the  intercourse  be  accomplished  by  force,  or  without  the  con- 
sent of  the  woman,  the  crime  is  plainly  not  seduction,  but  rape:  State  v. 
Klwjsley,  39  Id.  439;  Stale  v.  Lewia,  48  Id.  578;  S.  C,  30  A^.  Rep.  407; 
Croghan  v.  State,  eupra;  People  v.  Royal,  supra.  And  mere  illicit  interoonrse 
is  not  seduction:  Scfford  v.  Peopl',  1  Park.  Cr.  474;  People  v.  Clark,  mtpra; 
State  V.  Fitzgerald,  supra;  although  a  promise  of  marriage  be  made:  People  v. 
Clark,  mtpra.  But  "the  exact  amount  or  what  kind  of  seductive  arts  is 
necessary  to  establish  the  offense  charged  cannot  be  defined.  Every  case 
must  depend  upon  its  own  peculiar  circumstances,  together  with  the  condi- 
tion in  life,  advantages,  age,  and  intelligence  of  the  parties ":  State  v.  Hlg^ 
don,  32  Iowa,  262.  To  accomplish  sexual  intercourse  with  a  virtuous  woman, 
pending  an  engagement  to  marry  her,  may  be  seduction  "by  persuasion  and 
promise  of  marriage,"  as  that  phrase  is  used  in  a  statute,  although  consent 
be  obtained  without  other  persuasion  than  that  in  proposing  the  intercourse 
and  repeating  the  promise  of  marriage:  Wilson  v.  State,  58  Ga.  328.  The  use 
of  seductive  arts  sufficiently  appears  where  the  defendant  promised  to  marry 
the  prosecutrix,  and  assured  her  that  the  act  would  not  be  wrong,  in  view  of 
the  fact  that  they  were  soon  to  be  married:  State  v.  Ueatherton,  60  Iowa,  175. 

It  is  competent  for  the  jury  to  consider  what  was  the  defendant's  conduct 
towards  the  prosecutrix  subsequent  as  well  as  prior  to,  and  at  tho  time  of, 
the  alleged  seduction,  in  determining  whether  her  consent  was  gained  by 
the  employment  of  aednotive  meaiis:  State  v.  Currah,  51  II.  112;  S.  C  3 
Am.  Crim.  Rep.  406;  and  evidenoa  of  the  oonduet  and  appearane  of  the  par« 
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ties  on  the  day  following  the  alleged  offense  is  relevant  on  this  question:  LewU 
r.  People,  87  Mich.  518;  S.  C,  2  Am.  Crim.  Rep.  75;  and  where  the  proeeoa* 
triz  testified  that  the  defendant  told  her  that  certain  other  girls  allowed  snob 
liherties,  it  is  proper  to  ask  her  their  names,  as  evidence  bearing  on  the  means 
used  in  effecting  the  seduction:  Id. ;  but  in  Wilson  v.  State,  73  Ala.  527,  it  was 
held  not  permissible  for  the  prosecutrix  to  testify  that  she  did  not  willingly 
yield  to  the  embraces  of  the  defendant,  or  that  she  yielded  in  consequence  of 
a  promise  of  marriage,  or  of  any  act  or  declaration  of  the  defendant,  thai 
b^g  a  matter  of  inference  to  bo  drawn  by  the  jury  from  &ots  and  droum- 
stances  proved  or  presumed,  and  not  a  fact  to  which  a  witness  may  testify; 
but  see  Kenyon  v.  People,  26  K.  Y.  203;  S.  C,  84  Am.  Dec  177;  Armstrong  v. 
People,  70  N.  Y.  38.  Evidence  of  a  conspiracy  between  the  prosecutnz  and 
her  parents  to  inveigle  the  defendant  into  a  marriage  with  the  prosecutrix, 
and  failing  in  that,  to  prosecute  him,  is  admissible:  People  v.  Clark,  33  MidL 
112;  S.  C,  1  Am.  Crim.  Rep.  660.  But  evidence  tending  to  show  that  the 
prosecutrix,  after  the  arrest  of  the  defendant,  offered  to  compromise  the  mat- 
ter, is  inadmissible;  State  v.  Dettriek,  51  Iowa,  467;  nor  can  it  be  shown,  on 
behalf  of  the  state,  that  when  the  defendant  was  accused  of  the  crime,  he 
sought  an  adjustment  with  the  prosecutrix,  where  the  fact  of  the  accusation 
rested  in  mere  hearsay,  and  the  proposition  for  an  adjustment  did  not  em- 
brace an  admission  or  confession  of  guilt:  WUeon  v.  State,  73  Ala.  527. 

Chastitt  07  Woman.  — The  chastity  of  the  woman  at  the  time  of  the 
offense  is  necessarily  involved:  People  v.  Clark,  33  Mich.  112,  118;  S.  C, 
1  Am.  Crim.  Rep.  660;  Wilaon  v.  State,  73  Ala.  533.  Under  most  of  the 
statutes,  "previous  chaste  character'*  in  the  person  alleged  to  have  been 
seduced  is  necessary.  And  such  "previous  chaste  character,"  or  whatever 
may  be  the  statutory  prerequisite  in  this  regard,  must  be  averred  in  the  in- 
dictment as  a  qualification  of  the  prosecutrix:  2  Wharton's  Crim.  Law,  sec. 
1757;  StaU  v.  Gates,  27  Minn.  52;  State  v.  StogdeU,  13  Ind.  565.  **  Character  " 
in  such  statutes  is  uniformly  held  to  mean  actual  personal  virtue,  and  not 
reputation:  2  Wharton's  Crim.  Law,  sec  1757;  Bishop  on  Stat.  Crimes,  sec. 
639;  Desty's  Crim.  Law,  sec  135  b;  Atidre  v.  State,  5  Iowa,  389;  8.  C,  68 
Am.  Dec  708;  StaU  v.  Skean,  32  Iowa,  88,  92;  State  v.  Brassfield^  81  Mo.  158; 
S.  C,  51  Am.  Rep.  235;  Kenyon  v.  PeopU,  26  N.  Y.  203,  254;  S.  C,  84  Am. 
Dec  177;  Cook  v.  People,  2  Thomp.  &  C.  404,  406;  Crozier  v.  People,  1  Park. 
Cr.  453;  and  see  Carpenter  v.  People,  8  Barb.  603;  Kat{ffman  v.  People,  11 
Hun,  82;  and  although  a  statute  does  not  use  the  word  "character,"  it  is 
held  that  a  previous  chaste  character  is  plainly  implied:  Polk  v.  State,  40 
Ark.  482;  S.  C,  48  Am.  Rep.  17. 

Chaste  character  will  be  presumed,  and  the  burden  is  on  the  defendant  to  im- 
peach it,  notwithstanding  the  presumption  of  innocence  in  his  favor:  Wilson  v. 
State,  13  Jdii,  521  ;Polkjr.  State,  40  AtIl.  ^2;  TFoocf  v.  iState,  48  Ga.  192,287,299; 
Andrey.  State,  5Iowa,  389;  S.  C,  68  Am.  Dec  708;Statey,  Sutherland,  30 Iowa, 
570;  State V.  Sliean,  32  Id.  88,  91;  Statev,  Higdon,  32  Id.  262;  State  v.  Cumin, 
61  Id.  1 12;  S.  C,  3  Am.  Crim.  Rep.  405;  People  v.  Brewer,  27  Mioh.  134;  S.  C, 
2Groen's Crim.  Rep.  562;  Peoplev.  Clark,  33 Mich.  112, 118;  S.  C,  1  Am.  Crim. 
Rep.  660;  Croeier  v.  People,  I  Park.  Cr.  453;  contra.  West  v.  State,  1  Wii.  200; 
and  SCO  Kauffman  v.  People,  1 1  Hun,  82.  The  defendant  may  overcome  th  j  pre- 
sumption by  evidence  of  specific  acts  of  lewdness  with  others  occurring  prior 
to  the  alleged  offense:  Croiier  v.  People,  1  Park.  Cr.  453;  People  v.  McAnlle, 
5  Id.  ISO;  Polk  v.  State,  40  Ark.  482;  S.  C,  48  Am.  Rep.  17;  People  v.  Clark, 
33  Mich.  112;  S.  C,  1  Am.  Crim.  Rep.  660;  and  see  PeopU  v.  Brewer,  27 
Mich.  134;  S.  C,  2  Green's  Cr.  Rep.  562;  and  only  by  such  evidence.     Evv 
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dence  of  the  woman's  general  reputation  for  want  of  chastity  is  inadmissible. 
Kenyan  v.  People,  26  N.  Y.  203,  254;  S.  C,  84  Am.  Dec.  J77;  State  v.  Priser, 
49  Iowa,  531;  S.  C,  31  Am.  Rep.  155;  contra,  Safford  v.  PeopU,  1  Park.  Cr. 
474.  fier  fiand,  J.;  and  see  State,  v.  Clark,  9  Or.  466.  But  a  witness,  asked 
if  Ite  had  ever  had  sexual  intercourse  with  the  prosecutrix,  may  decliuo  to 
answer,  on  the  ground  that  it  might  tend  to  criminate  him:  People  v.  Bretoer^ 
'27  Midi.  134;  S.  C,  2  Green's  Crim.  Eep.  562.  If,  however,  the  statute 
should  use  the  word  "repute"  instead  of  "character,"  evidence  of  the 
woman's  general  reputation,  and  not  of  siiecificacts  of  lewdness,  would  l>e 
admissible:  Bowere  v.  State,  29  Ohio  St  542;  S.  C,  2  Am.  Grim.  Rep.  592; 
State  V.  Brassfield,  81  Mo.  151;  S.  C,  51  Am.  Rep.  234;  and  under  such  stat- 
utes there  is  no  presumption  in  favor  of  the  prosecutrix,  but  the  state  must 
prove  her  good  repute  affirmatively:  ZabrUkU  v.  State,  43  N.  J.  L.  640;  S.  C, 
39  Am.  Rep.  610;  OUver  v.  Commomoealth,  101  Pa.  St.  215;  S.  C,  47  Am. 
Rep.  704. 

If  the  character  of  the  prosecutrix  be  impeached  by  evidence  of  specific 
acts  of  lewdness,  the  state  may  rebut  this  evidence,  not  only  by  direct  evi- 
dence to  the  contrary,  but  by  any  facts  or  circumstances  whicii  render  it 
impossible,  incredible,  or  improbid>le  that  she  had  been  guilty  of  the  acts 
cliarged:  State  v.  Shean,  32  Iowa,  88;  and  evidence  of  her  good  reputation  for 
chastity  is  therefore  admissible,  notwithstanding  evidence  of  reputation  is 
inadmissible  to  show  her  character  for  unchastity:  Id.;  State  v.  Pmer,  49 
Id.  531;  S.  0.,  31  Am.  Kep.  155.  A  witness  who  resides  in  the  same  neigh- 
borhood with  the  prosecutrix,  and  who  has  known  her  from  childhood,  is  a 
competent  witness  to  testify  as  to  her  general  reputation:  State  v.  Deitrkk^ 
51  Iowa,  407. 

It  is  not  necessary  to  prove  that  the  woman  has  been  guilty  of  previous 
sexual  intercourse  in  order  to  establish  that  she  is  not  of  chaste  character. 
It  is  sufficient  to  show  that  she  has  been  guilty  of  obscenity  of  language,  in- 
decency of  conduct,  and  undue  familiarity  with  men:  Andre  v.  State,  5 
Iowa,  389;  S.  C,  68  Am.  Dec  708;  Book  v.  State,  5  Iowa,  430;  State  v. 
SuUierUmd,  30  Id.  570,  572.  A  woman  "is  not  a  virtuous  woman  whose 
heart  is  already  lascivious,  whose  mind  is  corrupted  and  defiled  by  lustful 
desires  and  unchaste  wishes":  fToocI  v.  i9(ate, 48  Ga.  192, 288,  per  McOay,  J. ; 
but  see  per  contra,  p.  299,  Trippe,  J.  But  it  is  not  competent  to  show,  in 
order  to  establish  the  unchastity  of  the  prosecuting  witness,  that  she  had,  on 
A  particular  occasion,  acted  in  such  a  manner  as  to  be  reproved  by  her  step- 
mother: State  V.  Curran,  51  Iowa,  112;  S.  O.,  3  Am.  Grim.  Rep.  405.  While 
unchaste  character  may  be  inferred  from  other  matters  than  wantonness  and 
indiscretion  in  conduct,  an  instruction  limiting  the  attention  of  the  jury  to 
these  things  is  not  erroneoos  in  the  absence  of  other  evidence:  State  v.  Bell, 
49  Iowa,  440. 

"  The  word  '  previous '  must  be  understood  to  mean  immediately  previous, 
or  to  refer  to  a  period  terminating  immediately  previous  to  the  commence- 
ment of  the  guilty  conduct  of  the  defendant ":  Carpenter  v.  People,  8  Barb. 
G03;  and  consequently,  when  the  statute  uses  the  term  "previous  chaste 
character,"  any  inquiry  into  the  chastity  of  the  prosecutrix  must  be  strictly 
limited  to  the  time  prior  to  the  alleged  seduction:  State  v.  Deitrick,  51  Iowa, 
467.  All  evidence  of  improper  conduct,  or  acts  of  illicit  intercourse  by  the 
prosecutrix  subsequent  to  the  offense  complained  of,  is  inadmissible:  State  v. 
WelU,  48  Id.  671;  Mamn  v.  State,  34  Ga.  1,  5;  People  v.  Clark,  33  Mich.  1 12; 
6.  O.,  I  Am.  Grim.  Rep.  660;  State  v.  Braa^field,  81  Mo.  151;  Bo^y,  Peofk, 
(5N.  Y.  644. 
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A  woman  who  u  unchaste,  it  is  well  settled  in  accordance  with  the  princi- 
pal case,  may  reform,  and  gain  a  character  for  chastity  within  the  meaning  o( 
the  sUtnte:  WiUtm  v.  Stale,  73  Ala.  527,  633;  Wood  v.  Siaie^  48  Ga.  192, 290; 
State  V.  Dunn,  53  Iowa,  526,  527;  PeopU  v.  Clark,  33  Mich.  112,  118;  8.  C, 
1  Am.  Grim.  Rep.  660;  StaU  v.  Timmena,  4  Minn.  325;  State  v.  Bras^ld, 
81  Mo.  151,  161;  and  see  Carpenter  v.  People,  8  Barb.  603.  Evidence  of  im- 
proper conduct  of  the  prosecutrix  eight  years  before  the  trial,  when  she  was 
bat  fourteen  years  of  age,  is  therefore  inadmissible;  State  ▼•  Dunn,  eupra. 
But  where  it  appears  that  illicit  intercourse  was  had  between  the  parties  as 
opportunity  offered,  at  short  intervals,  to  warrant  a  conviction  for  the  second, 
third,  or  latter  act,  there  should  be  clear  and  satisfactory  proof  by  the  prose- 
cution of  reformation:  People  v.  Clark,  33  ^lich.  112;  S.  C,  1  Am.  Crim. 
Rep.  660;  People  v.  Squhree,  49  Mich.  487.  A  presumption  in  favor  of  refor- 
mation would  not  arise  in  such  a  case,  although  it  might  arise  if  a  reasonable 
time  elapsed  between  the  different  aots:  Id. 

It  is  for  the  jury  to  determine  whether  or  not,  under  the  facts  shown,  the 
woman  is  of  chaste  character:  Andre  v.  State,  5  Iowa»  389;  8.  C,  68  Am. 
Dec.  708,  711;  Mann  v.  State,  34  Ga.  1,  5.  A  reasonable  doubt  as  to  her 
chastity  is  held  fatal  to  a  conviction:  WiUon  v.  State,  73  Ala.  527;  but  see 
State  v.  Wells,  48  Iowa,  671.  An  instruction  that  if,  prior  to  the  alleged 
seduction,  the  prosecutrix  was  guilty  of  unchaste  conduct  with  a  person  other 
than  the  defendant,  this  fact  should  bo  considered  against  her,  is  erroneous, 
in  not  going  far  enough,  —  the  jury  should  have  been  told  that  such  unchaste 
conduct  would  entitle  the  defendant  to  an  acquittal:  State  v.  Carr,  60  Id.  453. 

PROMLSK  OF  Mabrtaok.  — The  statutes  generally  require  the  seduction  to 
be  accomplished  under  a  promise  of  marriage.  And  when  required,  the 
promise  of  marriage,  and  the  reliance  of  the  woman  on  the  promise,  in  yield- 
ing lierself  to  the  man,  are  essential:  Cole  v.  State,  40  Tex.  147;  People  v. 
Clark,  33  Mich.  112;  8.  C,  1  Am.  Grim.  Rep.  660.  The  promise  should  un- 
questionably be  averred  in  the  indictment:  Crotler  v.  People,  1  Park.  Cr.  453. 
It  is  no  defense  that  the  seduction  was  aooomplished  by  a  promise  of  marriage, 
which  the  defendant  honestly  and  sincerely  made  and  intended  to  perform, 
if  he  did  not  keep  his  promise:  State  v.  Bieret,  27  Conn.  319.  If  the  woman 
willingly  submits  to  sexual  interoonrse,  the  mere  fact  that  a  promise  wa« 
made  at  the  time  will  not  make  the  act  seduction:  People  v.  Clark,  33  Mich. 
112;  8.  C,  1  Am.  Grim.  Rep.  660.  The  fact  that  the  promise  was  made  some 
time  prior  to  the  illicit  intercourse  will  not  take  the  case  out  of  the  statute: 
Armstrong  v.  People,  70  K.  Y.  38.  It  is  not  necessary  that  the  promise  should 
either  be  made  or  formally  renewed  at  the  time  of  the  seduction:  State  v. 
Brassfield,  81  Mo.  151. 

The  promise  need  not  be  technically  valid:  Kenyan  v.  People,  26  N.  T.  203; 
8  C,  84  Am.  Dec  177;  Cromer  v.  People,  1  Park.  Cr.  453.  *<There  is  noth- 
ing in  the  statute  that  requires  the  promise  of  marriage  to  be  free  from  all 
legal  objections,  viewed  as  the  foundation  of  an  action  for  its  breach  **:  CaXUy- 
)ian  V.  State,  63  Ind.  198;  a  C,  30  Am.  Rep.  211;  3  Am.  Crim.  Rep.  399. 
The  parties,  therefore,  need  not  be  of  sufficient  age  to  be  capable  of  contract- 
ing marriage:  PoUc  v.  State,  40  Ark.  482;  Kenton  v.  People,  supra.  And  the 
promise  may  be  conditional  on  the  woman's  consent  to  the  interoonrse:  Ken- 
ton V.  People,  supra;  Boyce  v.  People,  55  N.  Y.  644;  Crosier  v.  People,  supra; 
PJdllips  V.  State,  9  K.  £.  Rep.  345  (Ind.);  but  see  Wood  v.  State,  48  Oa.  192; 
S.  C,  15  Am.  Rep.  664,  665;  or  conditional,  it  is  even  held,  on  the  woman's 
becoming  pregnant  from  the  intercourse:  People  v.  Hustis,  32  Hun«  58;  aad 
see  Armttnmg  v.  People,  70  N.  Y.  38;  although  it  seems  such  latter  promise 
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would  not  be  void,  becanse  the  parties  are  motinparideUeto:  Callahan  ▼.  State^ 
63  Ind.  198;  S.  C,  3  Am.  Criin.  Rep.  399.  Seduction  may  also  be  accom- 
plished by  a  married  man,  under  a  promise  of  marriage,  if  the  woman  did  not 
know  him  to  be  married  at  the  time:  Ontkr  ▼.  People,  I  Park.  Cr.  453,  455; 
State  V.  Oroome,  10  Iowa,  308,  314;  but  not  if  the  woman  knew  him  to  be 
married:  People  v.  Alger,  1  Park.  Cr.  333;  CaUahan  v.  State,  63  Ind.  198; 
a  C,  30  Am.  Bep.  211;  3  Am.  Crim.  Rep.  399;  Wood  v.  State,  48  Qa.  192; 
S.  C,  15  Am.  Bep.  664;  although  it  seems  a  married  man,  known  by  the 
woman  to  be  such,  may  be  prosecuted  for  seduction,  where  the  statute  reads 
"by  persuasion  and  promise  of  marriage,  or  by  other  false  and  fraudulent 
means,**  if  the  intercourse  be  accomplished  "by  other  false  and  fraudulent 
means  **:  Wood  ▼.  State,  supra. 

The  evident  design  of  the  laws  on  this  subject  is  to  protect  yirtuous  un- 
married females,  although  possibly  the  statutes  in  a  few  states  might  be  broad 
enough  to  include  married  women  seduced  by  other  means  than  promises  of 
marriage,  if  such  a  thing  be  possible  as  the  seduction  of  a  woman  who  is  mar- 
ried. Somo  of  the  statutes  expressly  use  the  word  "unmarried,"  and  where 
that  is  the  case,  the  indictment  should  allege  that  the  woman  was  unmarried 
at  the  time  of  the  commission  of  the  offense:  Meea  v.  State,  17  Tex.  App.  395. 
The  evidence  should  therefore  show  that  the  woman  was  unmarried  at  tha 
time  of  her  seduction:  State  v.  Carr,  60  Iowa,  453;  State  ▼.  ffeatherton,  60  Id. 
175;  and  see  Ken^n  v.  People,  26  K.  T.  203;  S.  C,  84  Am.  Dec  177;  but  it 
is  held  that  where  the  prosecutrix  was  a  girl  thirteen  years  of  age,  the  omis- 
sion of  direct  proof  that  she  was  not  married,  the  question  not  being  raised, 
is  unimportant,  since  at  that  age  she  could  not  lawfully  be  married:  Lewie  y. 
People,  37  Mich.  518;  S.  C,  2  Am.  Crim.  Rep.  75. 

Evidence  that  the  defendant  and  the  prosecutrix  had  sexual  intercourse 
with  each  other  prior  to  the  alleged  promise  of  marriage  may  be  given  by  the 
defendant  to  show  that  the  offense  was  not  accomplished  under  a  promise: 
Bowere  v.  State,  29  Ohio  St  542;  S.  C,  2  Am.  Crim.  Rep.  592;  State  v.  Braae- 
field,  81  Mo.  151.  Under  a  statute  which,  instead  of  speaJdng  of  seducing 
"any  woman  of  previous  chaste  character,"  uses  the  words  "any  unmarried 
woman,"  any  act  of  camal  intercourse  to  which  the  consent  of  the  prosecutrix 
was  obtained  by  a  promise  of  marriage  at  the  time  constitutes  seduction,  al- 
though there  were  previous  acts  of  intercourse  between  the  parties,  induced 
by  a  like  promise:  People  v.  AlUlepaugh,  11  Mich.  278. 

The  marriage  of  the  parties  subsequent  to  the  seduction,  although  followed 
by  the  desertion  of  the  husband,  is  a  defense:  Commonwealth  v.  Eiehar,  4  Pa. 
L.  J.  326.  But  it  is  no  defense  that  after  the  act  the  defendant  refused  to 
perform  his  promise  because  of  the  woman's  subsequent  improper  and  indis- 
creet conduct,  although  such  fact  might  be  considered  by  the  court  in  affix- 
ing the  punishment:  State  v.  Bierce,  27  Conn.  319.  Evidence  on  the  part  of 
the  people  that  the  defendant,  after  the  seduction,  refused  to  marry  the  prose- 
cutrix is  immaterial:  Cook  v.  People,  2  Thomp.  &  C.  404. 

The  question  whether  or  not  the  seduction  was  accomplished  under  a 
promise  of  marriage  is  one  of  fact  for  the  jury:  Mann  v.  State,  34  Ga.  1,  5. 

Pregnakct  is  not  usually  made  essential  to  the  consummation  of  the 
offense:  Boyee  v.  People,  55  N.  T.  644,  646;  Cook  v.  People,  2  Thomp.  &  C. 
404;  but  it  is  exj^easly  required  by  the  New  Jersey  statute:  See  Zabriskie  v. 
State,  43  N.  J.  L.  640;  8.  C,  39  Am.  Rep.  610. 

EviDENCB.  — Certain  incidental  questions  of  evidence  have  already  been 
ooDsidered,  but  one  matter  requires  a  separate  examination.  It  has  been  the 
general  policy  of  the  legislation  on  this  subject  to  permit  the  prosecutrix  te 
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testify,  bnt  to  require  her  testimony  to  be  oorrobarated,  in  order  to  a  ocnvic- 
tion.  In  some  states  it  is  held  that  corroboration  is  not  reqiiired  upon  every 
material  fact  alleged;  bat  that  it  is  sufficient  if  the  supporting  evidence  ex- 
tends to  the  promise  and  the  intercourse:  Kenyan  v.  People,  26  K.  Y.  203; 
S.  C,  84  Am.  Dec.  177;  Armstrong  v.  People^  70  N.  Y;  38;  see  PoUs  v.  State, 
40  Ark.  482;  while  in  other  states  every  material  fact  must  be  oorrolxnated: 
Andre  v.  State,  5  Iowa,  389;  S.  C,  68  Am.  Dec.  708;  State  v.  Kinffsley,  39 
Iowa,  439;  State  v.  Timmens,  4  Minn.  325;  but  section  1912  of  the  Revised 
Statutes  of  Missouri  only  requires  corroboration  as  to  the  promise  of  marriage: 
State  V.  Bras^field,  81  Mo.  151;  and  the  statute  in  Pennsylvania  is  to  the 
same  effect:  Hke  v.  Commonwealtli,  100  Pa.  St.  28.  "The  supporting  evi- 
dence need  be  such  only  as  the  character  of  the  matters  admits  of  being  fur- 
nished ":  Armstrong  v.  People,  70  N.  Y.  38.  Direct  or  positive  proof  is  not 
demanded:  Boyce  v.  People,  55  Id.  644.  Sexual  intercourse,  for  instance, 
necessarily  can  rarely  be  proved  by  other  evidence  than  circumstantial,  and 
this  is  sufficient:  Boyce  v.  People^  supra;  Polk  v.  Stale,  40  Ark.  482.  In 
Alabama  the  rule  is,  that  the  corroborating  evidence  is  sufficient  if  it  extends 
to  a  material  fact,  and  satisfies  the  jury  that  the  prosecutrix  is  worthy  of 
credit:  Wilson  v.  State,  73  Ala.  527;  Cunningham  v.  State,  73  Id.  51.  In  New 
Jersey  the  statute  requires  that  "  tha  evidence  of  the  female  must  be  cor- 
roborated to  the  extent  required  in  case  of  indictment  for  perjury  ":  Zabrinkie 
V.  State,  43  N.  J.  L.  640;  S.  C,  39  Am.  Rep.  610. 

The  following  are  illustrations:  The  evidence  of  the  prosecutrix  must  be 
corroborated  by  facts  tending  to  connect  the  defendant  with  the  offense:  Stat^ 
v.  Crauiford,  34  Iowa,  40;  Staie  v.  Wells,  48  Id.  671;  State  v.  Painter,  50  Id. 
317;  but  the  fact  that  the  defendant  was  the  suitor  of  the  prosecutrix,  proven 
otherwise  than  by  her  testimony,  tends  to  corroborate  her  testimony  that  the 
seduction  was  accomplished  by  him:  State  v.  Currasi,  51  Id.  112;  S.  C,  3  Am. 
Crim.  Rep.  405;  although  mere  proof  that  the  defendant  had  opportunity  to 
have  sexual  intercourse,  or  employ  seductive  arts,  does  not  constitute  cor- 
roborative evidence  of  such  fact:  State  v.  Painter,  50  Iowa,  317;  State  v.  Smith, 
54  Id.  743;  State  v.  Araah^  55  Id.  25a  The  defendant's  confession  that  he 
had  sexual  intercourse  with  the  prosecutrix,  taken  with  other  evidence,  was 
held  to  be  sufficient  corroborative  evidence,  in  State  v.  Fttegerald,  63  Id.  268. 
The  fact  that  the  prosecutrix  had  given  birth  to  a  child  is  evidence  of  sexual 
intercourse,  which  is  a  material  ingredient  of  the  offense,  although  it  does  not 
tend  to  connect  the  defendant  with  the  crime:  Cunningliam  v.  State,  73  Ala. 
51.  An  infant  three  months  old,  alleged  to  be  the  fruit  of  the  seduction,  it 
was  held,  could  not  be  offered  in  evidence  to  corroborate  the  prosecutrix,  by 
reason  of  a  supposed  resemblance  between  the  child  and  the  defendant:  State 
V.  Danforth,  48  Iowa,  43;  S.  O.,  30  Am.  Rep.  387.  In  State  v.  Bras^field,  81 
Mo.  151,  evidence  as  to  the  paternity  of  the  child  was  decided  to  be  imma- 
terial. The  possession  of  a  wedding  ring  is  not  of  itself  corroboration  of  a 
promise  of  marriage:  Commonwealths.  Wa&on,  2.Brewst.  487.  See  also  the 
following  cases  as  showing  what  is  satisfactory  corroborating  evidence:  State 
V.  Sliean,  32  Iowa,  88;  State  v.  Wells,  48  Id.  671;  State  v.  Heatherton,  60  Id. 
175:  State  v.  Timmens,  4  Minn.  325;  Jiice  v.  Commonwealth^  100  Pa.  St.  28; 
3.  C.,  102  Id.  408;  S.  0.,  4  Am.  Crim.  Rep.  562. 

The  court  must  determine  the  competency  of  the  evidence  offered  as  cor- 
roborative, but  the  jury  is  to  determine  its  weight  and  credibility:  State  v. 
Dell,  49  Iowa,  440;  Crandall  v.  People,  2  Lans.  309. 

There  should  be  no  strained  construction  put  on  the  testimony  of  the  prose* 
outrix  in  order  to  sustain  a  conviction  of  guilty,  since  it  is  natural  that  ahs 
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Bbould,  as  far  as  possible,  shield  herself  and  cast  the  bUme  on  the  defendant: 
SitUe  y.  Haven,  43  Iowa»  181;  S.  C,  2  Am.  Orim.  Bep.  594;  bat  it  is  held  not 
to  be  error  to  refuse  to  give  an  instmction  cautioning  the  jury  against  put- 
ting sach  a  constmction  on  her  testimony:  State  t.  Cfmrran,  61  Iowa,  112; 
a  C,  3  Am.  Grim.  Eep.  405. 

The  goilt  of  the  accused  should  be  established  beyond  a  reasonable  doubt: 
State  ▼.  Kmgaley,  39  Iowa,  439, 440;  State  v,  Otarran,  51  Id.  112,  119;  a  C,  3 
Am.  Grim.  Bep.  405. 

Indictment.  — The  necessity  of  ararments  in  tLo  indictment  showing  the 
woman  to  be  unmarried,  her  previous  chaste  character,  and  the  promise  of 
marriage,  is  considered  supra;  and  we  now  speak  of  cerUiu  special  matters. 
Seduction,  being  a  statutory  offense,  may  be  charged  in  the  indictment  or  in- 
formation in  the  words  of  the  statute:  WUaon  v.  State,  73  Ala.  527;  StaU  v. 
Bierce,  27  Conn.  319;  State  v.  Curran,  51  Iowa,  112;  S.  C,  3  Am.  Grim.  Bep. 
405;  an  information  which  avers  that  the  defendant  "seduced  "  the  person 
named  is  therefore  sufficient:  State  ▼.  Bierce,  supra;  as  is  an  indictment  char- 
ging that  the  defendant  "  unlawfully  and  feloniously  did  seduco,  carnally 
know,  and  debauch  ":  StaU  v.  Curran,  supra;  State  v.  Cankright,  58  Iowa,  338; 
without  stating  the  facts  coostitating  the  crime.  An  indictment  charging 
that  the  seduction  was  **by  means  of  a  promise  of  marriage, "  instead  of  using 
the  words  of  the  statute,  **  under  a  promise,"  is  good:  Stmehomse  v.  State,  47 
Ind.  17;  CalkJumy,  State,  C3Id.  198;  S.  C,  30 Am.  Bep.  211;  3  Am.  Crim.  Bop. 
399. 

The  precise  time  at  which  the  ofiianse  was  accomplished  need  not  be  alleged: 
StaU  V.  Deitriek,  51  Iowa,  467;  StaU  v.  Braasfidd,  81  Mo.  151. 

If  but  one  offense  is  charged  in  several  counts  of  an  indictment,  the  denial 
of  a  motion  to  compel  the  prosecution  to  elect  on  which  count  they  rely  is  not 
error:  Armstrong  v.  People,  70  K.  Y.  38;  and  the  same  is  true  if  the  indict- 
ment charges  two  offenses:  Cook  v.  People,  2  Thomp.  ft  O.  404.  The  intro- 
duction of  evidence  on  one  offense  is  a  sufficient  election:  People  v.  Clark,  33 
Mich.  112;  S,  C,  1  Am.  Grim.  Bep.  660;  and  will  preclude  evidence  from 
being  offered  on  another  offense:  People  v.  Clark,  supra;  Cook  v.  People,  supra. 

An  information  for  seduction  may  properly  contain  a  count  for  fornication 
and -bastardy:  Nicholson  v.  ContnumweaUh,  91  Pa.  St.  390;  and  under  sn  in- 
dictment for  seduction,  the  defendant  may  be  convicted  of  adultery  or  forni- 
cation, as  the  case  may  be:  Woody.  iS^tote, 48 Ga.  192;  Hopper y.  State,  ^Idu 
889;  Dinkey  v.  Commonwealth,  17  Pa.  St.  126. 


Stein  v.  Chambless. 

ri8  IOWA,  474.] 

AaaoNiiKNT  ST  EzxounoN  Defendant  ov  Bigbt  to  Bsdbeic  GoNmui 
UPON  AflsioNEB  No  Higher  Bight  than  the  assignor  himself  possessed, 
and  a  redemption  by  such  assignee  leaves  the  property  subject  to  be 
taken  in  satisfaction  of  any  subsisting  lien  thereon,  to  the  same  extent 
that  it  might  be  taken  if  in  the  hands  of  the  execution  defendant. 

BxEConoN  Sale  is  Irreoxtlar,  but  not  Void,  where  an  execution  was 
levied  upon  property  and  the  sale  made  under  an  alias  instead  of  a  vemii- 
tioni  exponas. 

Execution  Sale  hat  be  Completed  after  Beturn  Dat»  where  tha  axeea* 
tion  is  levied  before  its  expiration. 
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Action  of  right  by  Stein  against  Chambless  and  Banford. 
In  February,  1858,  two  judgments  were  recovered  against  Ban- 
ford,  one  by  Dougherty,  the  other  by  Lemp  and  Sells,  undez 
which  the  land  in  question  belonging  to  Banford  was  sold  at 
sheriff's  sale,  to  Dougherty  on  December  21, 1861,  and  to  Lemp 
and  Sells  on  May  8,  1862,  each  purchaser  receiving  a  sheriff's 
certificate.  On  November  12, 1862,  Lemp  and  Sells  redeemed 
the  land  from  the  sale  to  Dougherty,  and  took  an  assignment 
of  Dougherty's  certificate  of  purchase.  In  September,  1860, 
the  plaintiff  also  obtained  a  judgment  against  Banford,  un- 
der which  the  land  in  controversy  was  sold  to  him  at  sheriff's 
sale,  on  December  14,  1861.  The  execution  on  this  judgment 
was  issued  September  21,  1861,  levied  on  November  14th  fol- 
lowing, and  expired  on  December  1st  thereafter.  It  was  re- 
turned, an  alias  execution  issued,  and  the  sheriff  returned  that 
he  had  sold  the  property  under  both  executions.  On  Decem- 
ber 15,  1862,  the  sheriff  executed  a  deed  of  the  land  to  the 
plaintiff,  which  was  recorded.  On  December  2,  1862,  Ban- 
ford assigned  to  Chambless  his  right  to  redeem  the  land 
from  the  sales  to  Dougherty  and  Lemp  and  Sells,  and  Cham- 
bless accordingly  redeemed  and  received  the  sheriff's  deeds 
January  3  and  May  22,  1863.  There  was  a  judgment  for  the 
plaintiff,  and  the  defendants  appealed. 

D.  C.  CUmdj  for  the  appellants. 

Sichman  and  Carskaddeuy  for  the  appellee. 

By  Court,  Lowe,  J.  The  purchase  by  Chambless  of  Ban- 
ford's  right  to  redeem  the  property  from  the  sales  to  Dougherty, 
and  to  Lemp  and  Sells,  conferred  upon  him  no  other  or  better 
right  than  Banford  himself  possessed,  and  the  legal  effect  of  a 
redemption  by  him  is  the  same  as  if  Banford  himself  had 
redeemed,  leaving  the  property  subject  to  be  taken  in  satisfac- 
tion of  any  subsisting  lien  or  judgment  thereon:  Crosby  v. 
Elkader  Lodge  No.  72,  16  Iowa,  399;  Curtis  v.  Millard,  14  Id. 
128  [81  Am.  Dec.  460]. 

It  follows,  therefore,  that  the  conveyance  by  the  sheriff  to 
Chambless,  under  the  sales  named,  was  irregular  and  wholly 
ineffectual  to  render  nugatory  the  plaintiff's  judgment  lien, 
and  the  sale  under  it  to  him.  This,  as  a  proposition  of  law, 
does  not  seem  to  be  controverted  by  counsel  for  appellants. 
But  the  chief  ground  of  complaint  is,  that  in  the  sale  under 
the  plaintiff's  judgment  an  irregularity  intervened,  rendering 
the  same  effectual  to  pass  the  title  of  the  property  to  him; 
namely,  that  there  was  a  levy  upon  the  property  by  one  exe* 
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cution,  and  a  sale  under  said  levy  by  or  in  virtue  of  an  alias 
instead  of  a  venditioni  expoMis.  Regularly,  under  the  direc- 
tions of  the  statute,  the  sale  should  have  been  made  under 
this  last  writ,  instead  of  an  alias  execution;  but  because  it 
was  not  it  does  not  follow  that  the  sale  was  void  and  ineffec- 
tual to  pass  the  title  to  the  purchaser,  for  the  reason  that  the 
power  of  the  sheriff  to  sell  under  the  first  execution  was  not, 
and  had  not  been,  exhausted  at  the  time  of  the  sale;  and  for 
this  very  sufficient  reason  perhaps  was  that  the  officer  made 
his  retimi  to  the  effect  that  he  had  sold  the  property  under 
both  executions  aforesaid.  At  all  events,  it  has  long  and  often 
been  settled  by  the  courts  that  if  the  officer  levies  before  the 
expiration  of  the  execution,  he  may  complete  the  sale  as  well 
after  as  before  the  return  day  of  the  writ:  PhiUips  v.  Dana^  3 
Scam.  551;  Wood  v.  Colvin,  5  Hill,  231. 

The  issuing,  therefore,  of  the  second  writ  under  the  circum- 
stances stated  in  this  case  neither  added  any  new  power  to  the 
sheriff,  nor  did  it  have  the  effect  to  annul  that  which  he  pos- 
sessed under  the  first  writ;  and  inasmuch  as  it  affirmatively 
appears  from  his  return  that  he  both  levied  and  sold  under  the 
first  execution,  it  would  be  going  far  to  hold  that  this  act  of 
supererogation,  in  placing  an  aliaa  writ  in  the  hands  of  a 
sheriff,  had  the  effect  legally  to  vitiate  the  transaction.  To  so 
hold  would  not  quadrate  very  well  with  the  policy  of  the  law 
in  upholding  judicial  sales,  which  this  court  has  so  fully  rec- 
ognized and  laid  down  in  the  cases  of  Hopping  v.  Bumamj  2 
G.  Greene,  39;  Shaffer  v.  Bolander,  4  Id.  201;  BuHon  v.  Emer- 
son, 4  Id.  393. 

In  the  case  before  us,  the  judgment,  levy,  and  deed  are  con- 
fessedly unobjectionable.  Where  this  is  so,  under  the  authori- 
ties just  referred  to,  and  which  but  reflect  the  doctrine  of  a 
large  class  of  decisions,  other  omissions  or  irregularities  in  a 
sheriff's  sale  will  not  affect  the  right  or  title  of  an  innocent 
purchaser. 

Affirmed.  

BSDIMFTION  BT  ASSIONXB  OV  BXSOUTIOV  DIFENDAUT  LBAVU   PlOPKBTT 

TO  BB  Tauui  in  latiifaction  ol  any  subsiiting  lien  or  jadgmflnt  thereon: 
Cmrtii  y.  MWard,  Sl  Am.  Deo.  460,  and  note. 

Salb  itndbb  ExBOunoB  ajtbb  its  ExpntATioB  18  HOT  Invalid  if  the  levy 
was  made  before  that  time:  ChUda  v.  McCkuney^  20  Iowa»  438;  BvUtrfiM  v, 

Walth,  21  Id.  101;  ThortngUmy.  Allen,  21  Id.  292;  Jfoomey  v.  Mcm,  22  Id.  386; 

Wrighi  y.  HoweU,  35  Id.  295;  WaUm  v.  Wray,  54  Id.  533;  Cw  y.  Currier,  62 
Id.  555;  and  see  Camhom  y.  Indianapolis  etc  R,  H.,  58  Ind.  16,  all  citing 
the  principal  case.  See  farther  on  this  point  the  note  to  Toung  y.  Smith, 
76  Am.  Deo.  83^  diMomig  the  mbjeot 
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Kbaut  V.  Crawford. 

[18  Iowa,  549.J 
PATXirm  ov  FRAcnoN AL  Tract  of  Govxbnme2vt  Laztd^  Bouvdid  vpor 

Navioablx  SnuLUi,  Takes  to  Water's  Edge.     The  meander  line  ia 

not  a  line  of  boundary. 
AccRmoN  BETWEEN  Meakdeb  Ldie  a:7d  Water's  Edob  on  Katioablb 

Stream  Belongs  to  the  owner  of  the  adjoining  land. 

Trespass  quare  clausum  fregiL  The  facts  are  stated  in  the 
opinion. 

Murdoch  and  Hu/nty  for  the  appellant. 
Noble  and  Beckmthy  for  the  appellee. 

By  Court,  Dillon,  J.  The  district  coort  not  having  made 
any  finding  of  facts,  the  record  presents  bat  one  question  which 
is  properly  the  subject  of  review  in  this  court.  That  question 
is,  Was  the  judgment  of  the  court  below  against  the  weight  of 
cWdcnce,  and  so  against  it  as  to  require  us  to  reverse  it  and 
order  a  new  trial?  In  other  words,  we  are  called  upon  to  de- 
cide whether  the  court  erred  in  refusing  to  sustain  the  plain- 
tiff's motion  for  a  new  trial,  this  motion  being  based  alone 
upon  the  ground  that  the  judgment  appealed  from  was  con- 
trary to  the  evidence. 

The  locus  in  quo,  to  which  both  parties  claim  adverse  titles, 
is  in  fractional  section  17,  township  93,  range  2.  The  evi- 
dence, all  of  which  is  before  us,  shows  that  on  the  twenty-fifth 
day  of  January,  A.  D.  1856,  the  plaintiff  obtained  a  deed  for 
the  above  fractional  section,  or  a  portion  thereof,  containing, 
according  to  that  deed,  two  and  sixty-seven  hundredths  acres, 
from  the  county  judge  of  Clayton  County,  it  being  sold  and 
conveyed  to  the  plaintiff  as  part  of  "the  swamp  and  over- 
flowed lands  situate  in  and  belonging  to  said  county." 

If  the  land  in  question  was  swamp-land,  and  as  such  had 
passed  to  the  county,  it  is  clear  that  this  deed  vested  the 
plaintiff  with  the  title  which  the  county  previously  had,  and 
lie  should  have  recovered. 

But  the  defendant  denies  that  it  was  swamp-land;  that  the 
county  ever  had  any  title  to  it,  or  ever  conveyed,  or  could  con- 
vey, title  to  the  plaintiff;  and  he  furthermore  claims  that  he, 
and  not  the  plaintiff,  is  the  owner  of  the  locus  in  quo. 

It  was  shown  on  the  trial  that  the  defendant  owns  the  east 
fractional  half  of  the  southwest  quarter,  section  17,  township 
93,  range  2,  he  claiming  and  using  the  particular  tract  in 
dispute  for  several  years. 
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It  is  proper  here  to  state  that  the  case  is  not  presented  in 
the  evidence  with  that  degree  of  fullness  and  precision  that  is 
desirable.  The  plats  are  not  clear,  especially  when  compared 
with  each  other.  What  is  all-important,  we  have  not  in  the 
record  before  us, — the  field  notes  of  the  United  States  survey. 
We  are  not  sure  that  we  have  even  a  plat  of  that  sun^ey. 
Among  other  plats  is  one  which  may  or  not  be  the  map  01 
plat  of  the  original  survey.  No  explanation  is  given,  and  as- 
suming it  to  be  the  plat,  it  is  so  marked  and  worn  that  it  is 
possible  that  it  may  mislead  us.  Under  these  circumstances, 
we  have  had  to  grope  for  the  facts,  and  it  is  no  fault  of  ours  if 
we  have  not  correctly  apprehended  then . 

The  defendant  claims  the  fractional  eighty  above  named 
(east  fractional  half  of  the  southwest  quarter  of  section  17, 
township  93,  range  2),  and  owned  by  him,  embraces  the  loc\i8 
in  quo.  This  eighty  borders  on  the  Mississippi  River,  and  is 
made  fractional  by  it,  and  is  divided  by  the  government  sur- 
vey into  lot  8,  containing  81.95  acres,  and  lot  4,  containing 
34.40  acres.  The  locus  in  quo  is  connected  with,  and  wholly, 
or  almost  wholly,  opposite  lot  4,  and  lies  between  the  meander 
line  and  the  river.  "  It  is  a  low  bottom,  which  at  high  water 
is  overflowed,  but  at  low  water  is  dry.  Owing  to  a  depression 
in  the  ridge,  a  rise  of  five  feet  from  low-water  stage  will  create 
a  current  over  the  low  ground.  This  low  ground  has  been 
raised  from  twelve  to  eighteen  inches  by  deposits  of  dirt  and 
accretions  since  I  first  knew  it":  Peck's  evidence.  This  over- 
flowed land,  according  to  McClelland's  plat,  which  is  doubt- 
less mainly  correct,  now  contains  8.60  acres,  4.54  acres  being 
south  of  the  slough,  and  4.04  acres  north  of  it,  and  with  no 
slough  or  current  of  the  river  shown  as  running  between  it 
and  the  water  of  the  main  stream.  Among  other  matters  left 
indefinite  or  uncertain  is  the  exact  locus  in  quo.  But  the 
plaintiff'  testifies  that  "there  had  been  cut  by  Crawford  a 
small  quantity  of  wood  and  trees  on  the  premises  claimed  by 
the  plaintiff*,  north  of  the  slough,  and  east  of  or  in  front  of 
Cra.rford's  land." 

Taking  this  to  be  the  locus  in  quOy  it  is  not  divided  from 
Crawford's  other  land  by  any  slough  or  channel  or  current 
of  the  river,  but  is  a  low  bottom  directly  connecting  the  other 
land  with  the  river,  and  subject  to  overflow  in  high  water. 

Upon  the  whole  evidence  as  it  is  now  before  us,  we  are  of 
the  opinion  that  in  selling  the  fractional  eighty  above  named, 
the  government  intended  to  sell  all  the  land  to  the  river;  who- 
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ever  bought  it  became  a  riparian  proprietor  on  the  river.  At 
the  time  of  the  survey  by  the  United  States,  which  might 
have  been  in  a  high  stage  of  water,  there  was  not  enough  land 
to  make  a  full  eighty  or  a  full  forty  acre  tract.  For  it  has 
been  the  settled  policy  of  Congress  to  survey  the  public  lands 
in  square  figures,  and  to  extend  the  subdivisions  authorized 
by  law  as  far  as  possible  in  square  figures  to  the  lowest  de- 
nomination: Brovm  v.  Clements,  3  How.  663.  And  see  act  of 
Congress  directing  boundary  lines  to  be  extended  **to  the 
watercourse,"  Act  of  February  11,  1805,  2  Stats,  at  Large, 
sec.  2,  p.  313;  Act  1796,  1  Id.  464. 

We  can  see  no  reason  why  the  government  should  wish  to 
reserve  a  few  acres  of  overflowed  lands,  and  no  evidence  that 
they  did  so  reserve  it.  The  case  at  bar  bears  a  very  striking 
resemblance  to  that  of  Middletcm  v..  Pritchardy  3  Scam.  510 
[38  Am.  Dec.  112],  where  it  was  decided  that  the  riparian 
proprietor  owned  the  low  ground  or  peninsular  outside  of  the 
meander  line,  and  which  very  nearly  corresponds  in  character 
to  the  tract  in  dispute  in  this  case.  The  court  placed  their 
decisions  upon  the  ground  that  such  proprietor  owned  to  the 
center  thread  of  the  current 

In  McManus  v.  Carmichdel,  3  Iowa,  1,  this  court  adopted  a 
difierent  rule  as  to  the  extent  of  riparian  proprietorships  on 
the  Mississippi.  To  the  decision  of  the  present  case,  it  is 
not  necessary  to  determine  which  is  the  better  or  correct  rule. 

As  we  understand  the  testimony,  the  government  plat  of 
the  survey  referred  to  in  the  patent  represented  the  fractional 
eighty,  now  owned  by  the  defendant,  and  which,  we  hold,  em- 
braces the  locus  in  qv^  as  bounded  upon  the  river.  It  showed 
no  intermediate  tract  between  that  and  the  river.  There  was 
no  such  tract  reserved.  The  plaintiff's  theory  seems  to  be 
that  defendant  is  only  entitled  to  the  quantity  of  land  called 
for  in  the  patent  and  shown  on.  the  plat;  that  the  grant  is 
limited  to  the  meandered  line.  This  is  an  error.  The  gran- 
tee gets  all  down  to  the  river,  be  it  more  or  less.  The  line 
is  meandered  chiefly  to  obtain  the  quantity;  and  the  mean- 
der line  is  not  a  line  of  boundary.  As  above  remarked,  the 
government  plat  shows  defendant's  land  to  abut  upon  and  to 
be  made  fractional  by  the  watercourse;  and  a  grant  of  it  by 
the  government  will  at  least  extend  to  the  water,  so  as  to  give 
the  grantee,  under  all  circumstances,  the  full  benefit  of  the 
river  front.  Once  a  riparian  proprietor,  always  so;  because 
accretions,  or  newly  formed  ground,  belong  to  such  proprietor, 
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jure  gtrtiiuniy  SLud  because  the  government  cannot  afterward 
grant  such  accretions,  or  newly  formed  ground,  to  another, 
'fhe  law  is  wise  and  just.  If  the  action  of  the  river  had 
graduall}^  worn  away  the  defendant's  land  after  the  purchase 
from  the  United  States,  the  loss  would  have  been  his. 

To  compensate  him  for  risk  of  loss  in  this  manner,  as  well 
as  to  preserve  to  him  the  benefits  of  his  water-front,  the  law 
gives  him  (see  authorities  below  «ited)  the  advantage  of  any 
gain  by  accretions  or  alluvial  deposits.  If  the  locus  in  quo  was 
in  existence  when  the  land  was  surveyed  and  sold  by  the 
United  States,  it  not  being  reserved,  and  the  official  plat  show- 
ing the  tract  now  owned  by  the  defendant  to  extend  to  the  river, 
no  right  to  or  over  any  of  the  ground  could  subsequently  be  sold 
by  the  government,  nor  acquired  by  the  plaintiff,  not  even 
though  the  locus  in  quo  be  situated  between  the  river  and  the 
meandered  line  of  the  original  survey. 

If,  on  the  other  hand,  the  locus  in  quo  has  been  gradually 
formed  since  the  survey  and  sale,  this  addition  or  increment 
belongs  to  the  defendant  by  virtue  of  the  principle  that  ground 
gained  by  alluvion  belongs  to  the  owner  of  the  adjoining  land: 
Consult,  on  the  above  propositions,  Coop.  Just.  74;  Inst.  1,  2, 
28;  Puff.  4, 7, 12f  Bract.,  b.  2,  c.  2;  De  Jure  Maris,  c.  6;  Angell 
on  Watercourses,  sees.  53,  64,  55;  3  Kent's  Com.  519;  King  v. 
Yarborough,  3  Barn.  &  C.  91;  New  Orleans  v.  United  SiateSj 
10  Pet.  662;  Deerfield  v.  Pliny  AmiSy  17  Pick.  41  [28  Am.  Dec. 
276];  2  Public  Land  Opin.  and  Inst.  758,  850;  Ex  parte  Jen- 
ningSy  6  Cow.  518  [16  Am.  Dec.  447],  note,  and  cases.  And  as 
to  riparian  rights,  see  also  Grant  v.  City  of  Davenport,  18  Iowa, 
178;  Lorman  v.  Benson,  8  Mich.  18  [77  Am.  Dec.  435]  (1866); 
Prosser  v.  Wapello  County,  18  Iowa,  327;  Prosser  v.  Davis,  18  Id. 
867;  and  recent  case  of  Jones  v.  Soulard,  24  How.  41  (I860), 
in  which  it  is  even  held  that  riparian  proprietors  upon  the 
Mississippi  River  are  entitled  to  all  accretions  as  far  out  as 
the  middle  of  the  stream;  Lamb  v.  Rickets,  11  Ohio,  311,  313. 

Finally,  the  points  decided  by  the  court  in  this  case  are: 

1.  That  the  plaintiff,  having  proved  no  actual  possession  o/ 
the  ground  in  controversy,  could  not  recover  on  that  ground; 

2.  The  plaintiff  did  not  establish  a  satisfactory  legal  title,  for 
whether  the  defendant,  under  McManus  v.  Carmicha£l,S  Iowa, 
1,  had  or  had  aci  title  to  the  locus  in  quo  (assuming  it  to  be 
below  highrwatet  luark),  we  are  of  opinion  that  the  government 
having  sold  the  land  to  the  defendant,  referring  to  a  plat  which 
bounded  the  land  by  and  upon  the  river,  cannot,  by  any  sub- 
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sequent  action  or  grant  to  another,  cut  off  the  defendant's  right 
to  the  full  benefit  of  his  river  front,  or  deprive  him  of  any  of 
the  incidents  of  riparian  proprietorships,  and  this  although 
the  land  thus  subsequently  granted  was  afterward  newly 
formed  or  elevated  above  the  river  by  alluvion,  and  lies  out- 
side of  the  meander  line  and  between  it  and  the  present  edge 
of  the  water. 
Affirmed. 


Dbcd  Bounded  on  Navioable  Stream,  What  Gonvxts:  See  MiddkUm 
V.  Pritcltard,  38  Am.  Dec  112;  Jones  v.  Janney,  42  Id.  909;  Pike  v.  Monroe, 
58  Id.  761. 

Accretion  Belongs  to  Owner  6v  ADJonrnvo  Land:  Spigener  v.  Cooner, 
64  Am.  Dec.  755,  and  note. 

TiiR  PRINCIPAL  OASE  IS  CITED  in  MuMCT  Y.  Henhey^  42  Iowa,  364>  to  the 
point  that  meander  lines  axe  ran,  not  as  boundary  lines,  but  for  the  purpose 
uf  detiuiug  the  sinuosities  of  the  banks  of  the  stream,  and  as  a  means  of  ascer- 
iaiiua;{-  the  quantity  of  land  in  the  fractional  tract  subject  to  sale;  and  it  is 
rcfcrre<l  to  in  Boynlon  ▼.  MUkr^  22  Id.  582;  on  the  question  of  ownership  of 
lMt«U  oo  a  slough. 


Yates  v.  Squibbs. 

ri»  Iowa,  26.J 
Master  is  Liable  for  Torts  ov  hu  Servant  Dora  nr  Oourbb  or  his 

Employment,  though  done  without  his  authority,  or  even  against  his 

express  direoti<ms. 
Rbsponsidilitt  or  Master  bdr  Torts  or  Servant  Grows  out  op,  is 

measured  by,  and  begins  and  ends  with»  his  oontrdl  of  the  servant; 

hence  he  is  not  liable  for  an  act  committed  after  the  sendee  is  ended,  no 

matter  how  soon  after  it  is  committed. 

Action  by  Yates  against  John  A.  Squires  and  his  son, 
Thomas  Squires,  for  the  value  of  a  mare  alleged  to  have  been 
killed  by  the  wrongful  act  of  the  son  under  the  command  of 
his  father.  Verdict  was  rendered  against  John  A.  Squires 
alone,  and  he  appeals.    The  opinion  states  the  case. 

ir.  O,  llammjondy  for  the  appellant. 

C.  II,  Scatty  for  the  appellee. 

By  Court,  Cole,  J.  The  plaintiff  and  defendant  owned 
lands  adjoining,  which  were  inclosed  in  common,  there  being 
no  partition  fence;  their  horses  had  been  accustomed  to  run 
in  the  common  inclosure.  On  the  day  the  mare  was  killed, 
the  defendant,  on  leaving  home,  directed  his  son  Thomas  to 
turn  the  plaintiff's  mare  out  of  the  lot  inclosed  in  common,  if 
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she  got  in  there,  which  was  all  the  direction  he  gave  him  in 
the  matter.  The  mare,  being  found  in  the  inclosure,  was 
turned  out  into  the  road  by  the  son.  After  she  had  been  out 
about  fifteen  minutes,  two  of  the  plaintiff's  little  boys  were 
endeavoring  to  drive  her  past  the  house  of  defendant  towards 
their  home,  and  his  son  Thomas  stood  in  the  road  to  prevent 
them  from  doing  so;  and  as  the  mare  came  up  to  go  past,  he 
struck  her  with  his  whip,  whereupon  the  mare  jumped  upon 
the  fence  and  was  injured,  from  which  injury  she  died  that 
evening.  The  defendant  did  not  return  home  or  have  any 
knowledge  of  the  accident  until  after  it  occurred.  The  plain- 
tiff also  proved  the  value  of  the  mare.  This  is,  in  substance, 
all  the  evidence.  The  jury  found  for  plaintiff  the  value  of  the 
marc,  and  the  defendant  moved  for  a  new  trial,  on  the  ground 
that  the  verdict  was  not  sustained  by  suflBcient  evidence.  The 
court  overruled  the  motion,  and  rendered  judgment  on  the  ver- 
dict, which  is  the  only  error  complained  of. 

It  is  not  claimed  on  the  part  of  plaintiff  that  the  defendant 
is  liable  by  reason  of  the  relation  of  parent  and  child,  nor 
could  it  be.  But  his  liability  is  sought  to  be  placed  on  the 
relation  of  master  and  servant,  growing  out  of  the  express 
authority  or  command  to  turn  the  animal  out  of  the  common 
inclosure.  A  master  is  liable  for  the  torts  of  his  servant,  done 
in  the  course  of  his  employment,  although  they  are  done  with- 
out his  authority,  or  even  against  liis  express  directions:  Story 
on  Agency,  sees.  452-456,  and  authorities  cited;  1  Parsons  on 
Contracts,  87,  and  notes  and  cases  cited;  Donaldson  v.  Missis- 
sipjii  and  Missouri  R,  R.  Co,,  18  Iowa,  280. 

But  this  responsibility  of  the  master  grows  out  of,  is  meas- 
ured by,  and  begins  and  ends  with  his  control  of  the  servant: 
1  Parsons  on  Contracts,  88,  and  note  a,  h.  The  application 
of  these  elementary  rules  to  the  case  at  bar  will  enable  us 
to  determine  as  to  the  correctness  of  the  ruling  of  the  court 
below. 

The  master  directed  the  servant  to  turn  the  mare  out  of  the 
pasture.  If,  in  the  execution  of  this  order,  the  servant  had 
done  the  wrong  which  produced  the  damage,  the  liability  of 
the  master  would  be  unquestioned.  But  after  the  servant 
had  fully  discharged  this  duty,  and  the  control  of  the  master, 
in  that  service,  was  ended,  he  committed  the  wrong  com- 
plained of.  The  fact  that  the  wrongful  act  was  done  shortly 
after  the  performance  of  the  other  act  which  he  was  directed 
to  do  cannot  change  the  liability  of  the  master.     If  that  ser- 
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vice  was  ended,  it  is  immaterial  whether  it  had  been  ended 
fifteen  minutes  or  fifteen  days.  The  act,  in  either  case,  not 
being  done  in  the  service  of  the  master,  he  is  not  liable  for  it 

The  evidence  shows  that  the  service  under  the  direction  of 
the  defendant  was  ended,  and  that  the  wrongful  act  was  done 
outside  of  the  master's  service.  And  hence  the  court  erred  in 
refusing  to  set  aside  the  verdict  and  grant  a  new  triaL 

Reversed. 


Master  is  Rbspokhiblb  ior  Tobts  of  Sbsvaut  Commuted  nr  his  Skb- 
viCE:  Andrus  v.  Howard^  84  Am.  Dec.  680;  and  note;  even  though  the  act 
be  willful:  HageraUnon  v.  Adam$  EaeprtM  Ct>.,  84  Id.  499;  Korali  v.  0%  q/ 
OUatoa,  83  Id.  255;  Permsyhxmia  R,  B.  Co.  v.  Vandiver,  82  Id.  520,  and  note 
626;  bat  see  Cox  v.  Keahey,  76  Id.  325;  bat  the  rule  of  re&pondeat  superior 
ceaaes  when  the  relation  of  superior  and  subordinate  ceases:  Clark  v.  Frjf,  72 
Id.  590,  and  note  599;  the  rule  being  that  the  master's  responsibility  for  the 
torts  of  his  servant  grows  out  of,  is  measured  by,  and  begins  and  ends  with 
his  control  over  the  acts  of  the  servant:  McChUre  v.  Orant,  67  Id.  49,  and  note 
60;  see  also  the  note  to  Hagan  v.  Promdence  etc  R.  R.  Co,,  62  Id.  379-389. 


Ceossen  V.  Whitb, 

[19  lOWA,  100.J 
MOBTQAGBB  BAB  RiOHT  TO  REDEEM    LaND  ROM    SaLE  UITDER  EZBOITTIOM^ 

though  the  liability  secured  by  the  mortgage  is  a  contingent  one  whidi 
may  never  ripen  into  a  certainty. 

Detect  is  Petition  Which  should  be  Assah^ed  bt  Demurbbs  is  Cubed 
BT  Verdict. 

Objections  to  Admission  of  Evidence  not  Taken  in  Lower  Court  can- 
not be  raised  on  appeaL 

Action  for  an  alleged  breach  of  contract.  It  appeared  that 
the  defendant,  White,  recovered  a  judgment  against  the  plain- 
ti£f,  Crossen,  and  one  Mooreland  for  $1,272  upon  a  note,  of 
which  Mooreland  was  the  maker  and  Crossen  a  surety  merely. 
To  indemnify  Crossen,  Mooreland  conveyed  to  him  a  certain 
lot  of  land,  and  took  his  bond  to  reconvey  the  lot  upon  being 
released  from  liability  on  the  judgment,  and  Crossen  arranged 
that  White  should  receive  the  rent  of  the  lot.  Afterwards, 
White  had  the  lot  sold  under  execution,  and  bought  it  in  at 
the  sale  for  three  hundred  dollars.  Before  the  expiration  of 
the  time  for  redemption,  Crossen  notified  White  that  he  was 
going  to  redeem  the  lot,  and  White  thereupon,  in  consideration 
that  Crossen  would  not  redeem,  agreed  to  sell  the  lot  as  soon 
as  he  could  get  a  fair  price,  and  to  pay  Crossen  the  surplus  of 
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the  proceeds  oyer  and  above  the  three  hundred  dollars  bid  bv 
him  for  it;  and  Crossen  in  consideration  of  this  agreement  did 
not  redeem.  White  sold  the  lot  for  seven  hundred  dollars,  but 
before  the  sale  he  had  made  the  balance  of  his  judgment  out 
of  Crossen's  property.  Crossen  then  demanded  of  White  the 
excess  of  four  hundred  dollars  which  White  had  agreed  to  pay 
him,  and  also  the  rent  received  by  White  after  the  lot  was 
conveyed  to  Crossen  and  before  its  sale  under  execution  to 
White.  White  refused  to  pay  these  demands,  and  Crossen 
then  brought  this  suit.  Judgment  was  rendered  for  the  plain* 
tiff  for  the  excess  of  four  hundred  dollars  and  for  the  rent 
demanded.  The  defendant's  motion  for  a  new  trial  was  over- 
ruled, and  he  now  appeals. 

Z.  T.  Fisher,  for  the  appeUant. 

Crookham  and  Rhinehart,  and  John  R.  Barerofiy  for  the  ap- 
pellee. 

By  Court,  Cole,  J.  The  first  point  made  by  the  appellant 
is,  that  the  plaintiff  Crossen  has  not  shown  that  he  had  any 
such  interest  in  the  lot  in  question,  at  the  time  of  the  alleged 
agreement  with  defendant,  as  would  entitle  him  to  redeem. 
This  is  based  upon  the  ground  that  the  plaintiff  was  only  a 
mortgagee,  and  held  the  mortgage  to  secure  him  against  a 
contingent  liability,  and  had  not,  at  the  time  of  the  agree- 
ment, been  damnified  in  any  manner  whatever. 

Revision:  **  Section  3334.  Any  creditor  whose  claim  becomes 
a  lien  prior  to  the  expiration  of  the  time  allowed  by  law  for 
the  redemption  by  creditors  may  redeem.  A  mortgagee  may 
thus  redeem  before  or  after  the  debt  secured  by  the  mortgage 
falls  due."  The  plaintiff,  being  a  mortgagee,  had  the  right, 
under  this  section  of  the  Revision,  to  redeem,  although  the 
liability  secured  by  the  mortgage  was  a  contingent  one,  and 
might  possibly  never  ripen  into  a  certainty.  The  fact  that  he 
held  a  mortgage  upon  the  property,  to  which  he  might  be 
compelled  ultimately  to  resort  to  obtain  payment  of  the  lia- 
bility secured  by  it  is  sufficient  to  entitle  him  to  redeem.  It 
is  true,  as  a  general  rule,  that  more  or  less  uncertainty  exists 
in  the  case  of  every  mortgage,  whether  the  mortgagee  will  be 
compelled  to  resort  to  the  mortgaged  property  to  collect  the 
debt  secured  by  it;  for  the  debtor  may  pay  the  debt  without 
such  resort.  This  doubt,  however,  does  not  affect  the  mort- 
gagee's right  to  redeem,  nor  does  the  addition  of  a  still  further 
doubt,  as  to  whether  the  debt  secured  will  ever  become  fixed 
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And  oertain,  defisat  that  right.  It  is  sufficient  if  the  mort- 
gagee may  eyentoally  have  to  resort  to  the  mortgage  security. 

It  is  farther  claimed  by  appellant  that  the  plaintiff  has  noi 
averred  in  his  petition  that  be  was  the  owner  of  the  lot,  or 
mortgagee,  or  possessed  of  any  interest  therein,  and  therefore 
he  could  not  recover  under  such  petition,  in  any  event.  If 
the  petition  was  vulnerable  to  this  objection,  it  should  have 
been  assailed  by  motion  or  demurrer;  such  defect  is  cured  by 
the  verdict:  CoUs  v.  City  of  Davenport^  9  Iowa,  227;  NoUen  v. 
Wimer,  11  Id.  190. 

2.  The  only  other  point  made  by  counsel  for  appellant  is, 
that  the  parol  contract,  as  alleged  in  the  petition,  whereby 
White  agreed  to  allow  plaintiff  all  he  could  sell  the  lot  for, 
over  his  bid,  was  an  agreement  for  the  transfer  of  an  interest 
in  real  property,  and  is  therefore  within  the  statute  of  frauds 
and  void. 

Without  stopping  now  to  discuss  the  question,  whether, 
under  our*Revision,  the  position  assumed  by  the  appellant  is 
or  not,  in  any  case,  correct  law,  we  remark  that  our  statute 
(Revision,  sec.  4006)  simply  provides  that  "  no  evidence  of 
such  contract  shall  be  competent"  unless  in  writing.  In  this 
case,  the  parol  evidence  was  received  without  objection,  and 
fully  sustains  the  plaintiff's  case.  The  defendant  having 
failed  to  object  to  the  testimony  at  the  proper  time,  or  at  any 
time,  in  the  district  court,  cannot  avail  himself  of  any  objec- 
tion to  it  in  this  court. 

Affirmed. 


Objichon  not  Madb  w  Lower  Coitbt  will  hot  bb  BNTSBTiicf bd  oh 
Appbal:  HendrichoH  t.  St.  Louis  etc.  R.  R,  Co,,  84  Am.  Deo.  76,  and  note; 
RawU  y.  Am.  Jf.  L.  Tn$,  Co.,  84  Id.  280.  Defective  pleading  fomiahes  no 
ground  for  error  where  no  advantage  is  taken  of  the  defect,  either  by  demur- 
rer or  by  motion  in  arreet  of  judgment:  Martin  v.  Webb,  39  Id.  363.  The 
principal  caae  ii  cited  to  the  point  that  a  judgment  by  default  wiU  not  b«i 
reversed  as  erroneous  on  the  ground  that  the  petition  failed  to  state  a  cauM 
of  action  until  a  motion  to  correct  the  error  has  been  made  in  the  low«f 
court  and  there  overruled:  Webtter  v.  Cedar  Rapids  and  St.  Paul  R,  R.  Co.^ 
27  Iow%  818}  Egkstoi^  v.  Bras^field,  38  Id.  699. 
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Clark  v.  Citt  op  Des  Moines. 

[19  Iowa,  199.  J 

Aavm,  OmoBBs,  or  kvxn  Cut  Couitoil  of  Muniozpal  CoBFORATioir 
cannot  bind  the  coipoTation  when  they  transoend  their  lawf  al  poweni 
and  a  city  warrant  is  subject  to  this  rule,  notwithstanding  it  is  negoti- 
able in  form. 

Etkrt  Omk  is  Cbasoed  with  Ehowlsdob  of  Natuiib  of  Duma  and  Ex- 
tent OF  Powers  of  the  officers  and  l^pslative  body  of  a  municipal  cor- 
poration, since  thoy  are  merely  the  public  agents  of  the  corporators,  and 
their  duties  and  powers  are  prescribed  by  statute. 

MuiaciPAL  Corporation  mat  Set  up  Plea  of  Ultra  VntBa  or  its  own 
want  of  power  under  its  charter  or  constituent  statute  to  enter  into  a 
given  contract  or  to  do  a  giren  act  in  violation  or  excess  of  its  corporate 
authority. 

Keootiabilitt  will  not  Valibatb  Obliqations  Which  are  not  Binddio 
because  of  a  want  of  power  to  make  or  issue  them. 

Crrr  Warrants  are  in  Lbqal  Effect  Promissort  Notes,  not  Bills  of 
Exchange. 

Municipal  Corporations  have  Suck  Powers  onlt  as  are  Bxprbsslt 
Granted,  and  such  incidental  cues  as  are  necessary  to  make  those  powers 
available  and  esaential  to  e£fectuate  the  purposes  of  the  corporation;  and 
their  powers  are  strictly  construed. 

OFFicaERS  OF  Citt  have  No  Power  to  Issue  Negotiable  Paper  for  claims 
and  demands  against  the  city  when  they  have  no  express  authority,  and 
the  existence  of  such  a  power  is  not  necessary,  as  an  incident,  to  those 
granted,  or  to  carry  out  the  purposes  and  objects  of  the  corporation. 

Bona  Fide  Holder  of  Warrants  Drawn  bt  Officers  of  Citt  upon 
Trbasurt,  in  taking  the  warrants,  is  bound  at  his  peril  to  ascertain  the 
nature  and  extent  of  the  power  of  the  officers  and  the  city. 

Want  of  Corporate  Power  or  Want  of  Authoritt  in  Municipal  Offi- 
cers cannot  be  supplied  by  their  unauthorized  acts  or  representations. 

Citt  Warrants  Issued  in  Satisfaction  of  Judgment  against  Cmr  at  the 
rate  of  one  dollar  in  warrants  for  every  seventy-five  cents  due  on  the 
judgment  are  usurious. 

It  is  Doubtful  whether  Municipal  Corporation  is  Bound  bt  Action 
OF  its  Council  in  agreeing  to  pay  a  sum  clearly,  distinctly,  and  ascer- 
tainably  greater  than  is  legally  due. 

Where,  under  Charter  of  Citt,  Care  of  Roads  and  Streets  is  Cor- 
porate Matter,  and  for  road  debts  city  is  unconditionally  liable  as  for 
other  debts,  this  liability  cannot  be  controlled  or  varied  by  the  form  in 
which  the  warrants  are  drawn  or  worded  by  the  mxmicipal  officers;  and 
hence,  though  the  warrants  are  drawn  payable  out  of  a  particular  road 
fund,  the  liability  of  the  city  is  still  general,  and  not  conditioned  upon 
the  existence  of  such  funds  in  the  treasury. 

Municipal  Corporation  cannot  Erect  Toll-bridge  and  Levt  and  Col- 
lect Tolls  unless  authorized  by  the  law  of  the  state. 

Crrr  has  No  Power  to  Erect  Bridge,  either  bt  Itself  or  Jointlt 
WITH  Individual,  or  to  aid  in  its  erection  by  a  loan  of  the  corporate 
credit,  under  a  power  in  its  charter  "to  improve  sidewalks,  alleys,  and 
streets,"  and  "to  make  by-laws  necessary  and  proper  for  the  good  regu- 
latioQ,  safety,  and  health  of  the  city." 
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Onr  Hifl  No  Power  to  Loan  its  Credit  or  Makb  ns  Aooomxodatioe 
Paper  for  the  benefit  of  citixens,  to  enable  them  to  exeovto  prirate  en- 
terprises. 

BuiLDiNo  OF  Sidewalks  is  LBormfATE  Municipal  Object  under  the  char- 
ter of  Des  Moines. 

Warrants  Issued  by  Citt  in  Consideration  of  Illegal  Scrip  issned 
previously  by  the  city  in  payment  of  bona  Jide  debts  or  in  exchange  for 
yalid  city  warrants  are  valid,  and  not  open  to  the  objection  of  illegality 
of  consideration. 

Onr  Warrants  are  Admissible  in  Evidence  without  Proof  of  G-en- 
X7INENBSS  OF  SIGNATURE  or  of  authority  to  issue  them,  in  an  action  upon 
them  against  the  city,  if  they  are  set  out  in  the  petition  by  copy  and 
their  execution  is  not  denied  under  oath. 

Action  upon  city  warrants  or  orders.  The  plainti£f  was 
not  the  payee  of  any  of  them  but  sued  as  assignee  or  holder. 
Some  of  the  warrants  were  payable  out  of  the  "  general  fund/* 
and  a  copy  of  one  of  them  is  as  follows:  "  No.  783.  City  war- 
rant. $8.00.  Des  Moines,  Iowa,  October  21,  1862.  To  the 
Treasurer  of  the  City  of  Des  Moines:  Pay  U.  H.  White  or 
bearer  eight  dollars  out  of  any  moneys  in  the  general  fund 
not  otherwise  appropriated.  Thos.  Cavanaugh,  Mayor.  At- 
test: H.  W.  King,  Recorder."  Indorsed,  "  Presented  Novem- 
ber 24,  1862.  J.  E.  Hull,  City  Treasurer."  Other  of  tlie 
warrants,  in  form  the  same  as  the  above,  and  payable  to  M. 
P.  Turner  or  bearer,  "  out  of  any  moneys  in  the  West  Side 
road  fund  not  otherwise  appropriated."  And  others  were  in 
the  same  form  payable,  to  different  persons  or  bearer,  ''  out  of 
any  moneys  in  the  East  Side  road  fund  not  otherwise  ap- 
propriated." Some  of  the  warrants  payable  out  of  the  general 
fund  were  indorsed,  '^  Issued  for  scrip  surrendered,  and  bear- 
ing six  per  cent  interest,  from  January  17, 1860.  H.  W.  King, 
Recorder.  Presented  January  14,  1863.  J.  E.  Hull,  City 
Treasurer."  Judgment  in  the  district  court  was  rendered  for 
the  plaintiff,  partly  upon  demurrer  and  partly  upon  the  ver- 
dict of  a  jury.    The  defendant  appeals. 

Polk  and  HubbeU,  for  the  appellant. 

PhiUips  and  PhiUipSj  for  the  appellee. 

By  Court,  Dillon,  J.  The  plaintiff  is  the  assignee  of  the 
orders  or  warrants  in  the  suit.  It  is  not  alleged  in  the  an* 
swer,  nor  was  it  shown  on  the  trial,  that  he  was  not  a  bona 
fide  holder  of  these  instruments  for  value,  and  without  notice 
of  matters  now  pleaded  as  defenses  thereto.  It  is  claimed  by 
the  plaintiff  that  the  warrants  being  signed  by  the  proper 
ofl&cers  of  the  city,  authenticated  by  its  corporate  seal,  and 
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negotiable  in  form,  he,  as  the  innocent  holder  thereof,  stands, 
like  a  similar  holder  of  ordinary  mercantile  paper,  free  from 
and  una£fected  by  the  equities  and  defenses  which  the  city  set 
up  in  bar  of  his  recovery.  , 

Tliis  view  of  the  law  was  the  one  adopted  by  the  court  be- 
low in  its  rulings  prior  to  and  upon  the  trial.  Thus,  after 
stating  the  law  applicable  to  the  warrants  issued  for  "  scrip 
surrendered," — as  to  which  more  will  presently  be  said, — the 
court  charged  the  jury  as  follows:  "As  to  all  the  other  war- 
rants, they  are  negotiable,  and  there  is  no  evidence  tending 
to  show  that  they  were  issued  without  authority  or  without 
consideration;  all  evidence  of  this  kind  having  been  excluded, 
because  it  was  not  shown  or  offered  to  be  shown  that  the  plain- 
tiff had  knowledge  of  such  defenses;  and  if  you  believe  from 
the  evidence  that  the  warrants  were  issued  by  the  defendant, 
and  that  plaintiff  is  the  owner  thereof,  you  will  find  for  him  as 
to  all  such  warrantiB."  So  the  bill  of  exceptions  recites  that 
"the  defendant,  on  the  trial,  offered  to  show  by  the  record  of 
the  proceedings  of  the  city  council,  that  all  of  said  warrants 
were  issued  without  any  authority  from  the  said  city  council, 
and  without  any  vote  of  said  council  authorizing  the  same,'* 
but  this  evidence  the  court  refused  to  receive,  because  the  war- 
rants were  negotiable,  and  there  was  no  offer  to  show  that  the 
plaintiff  took  them  with  notice  of  such  defect  or  irregularity. 

This  view  of  the  law  is,  we  think,  erroneous.  If  my  name 
be  signed  to  a  promissory  note  by  a  person  representing  him- 
self to  be  my  agent,  but  "  without  any  authority  "  from  me,  I 
am  not  bound;  and  I  am  no  more  bound  because  the  obli- 
gation has  been  put  in  a  negotiable  form  than  if  it  has  been 
put  in  a  form  not  negotiable. 

And  the  same  rule  must  and  does  apply  to  paper  purporting 
to  be  issued  by  the  agents  or  oflBcers  of  public  or  municipal 
corporations.  The  general  principle  of  law  is  well  known  and 
definitely  settled,  that  the  agents,  officers,  or  even  city  council 
of  a  municipal  corporation,  cannot  bind  the  corporation  when 
they  transcend  their  lawful  and  legitimate  powers. 

This  doctrine  rests  upon  this  reasonable  ground:  The  body 
corporate  is  constituted  of  all  of  the  inhabitants  within  the 
corporate  limits.  The  inhabitants  are  the  corporators.  The 
officers  of  the  corporation,  including  the  legislative  or  govern- 
iug  body,  are  merely  the  public  agents  of  the  corporators. 
Their  duties  and  their  powers  are  prescribed  by  statute. 
Every  one,  therefore,  may  know  the  nature  of  these  duties 
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and  tho  extent  of  these  powers.  These  considerations,  as  well 
as  tlic  dangerous  nature  of  the  opposite  doctrine,  demonstrate 
Iho'  reasonableness  and  necessity  of  the  rule,  that  the  corpo- 
ration is  bound  only  when  its  agents,  by  whom,  from  tho  very 
necessities  of  its  being,  it  must  act,  if  it  acts  at  all,  keep 
within  the  limits  of  their  authority.  Not  only  so,  but  such  a 
corporation  may  successfully  interpose  the  plea  of  xdtra  vires; 
that  is,  set  up  as  a  defense  its  own  want  of  power  under  its 
charter  or  constituent  statute  to  enter  into  a  given  contract  or 
to  do  a  given  act  in  violation  or  excess  of  its  corporate  power 
and  authority.  The  cases  asserting  these  principles  are 
numerous  and  uniform;  some  of  the  more  important  and 
striking  ones  need  only  be  cited:  Mayor  of  Albany  v.  Cwnliff 
(city  not  liable  for  negligently  building  bridge  under  an  un- 
constitutional statute),  2  N.  Y.  165  (1849);  reversing  S.  C, 
2  Barb.  190;  Cuyler  v.  Trustees  of  Rochester  (laying  out  street 
contrary  to  charter),  12  Wend.  165  (1834);  Hodges  v.  Bvffalo 
(4th  of  July  appropriation),  2  Denio,  110  (1846);  Halstead  v. 
Mayor,  3  N.  Y.  430  (1860) ;  Jfattin  v.  Mayor,  1  Hill,  645;  Boone 
V.  Utica,  2  Barb.  104;  ComM  v.  Guilford,  1  Denio,  610;  Boy- 
land  V.  Mayor  and  Aldermen  of  New  York,  1  Sand.  27  (1847); 
DUX  V.  Wareham,  7  Met.  438  (1844);  Vincent  v.  Nantucket,  12 
Cush.  103,  105  (1858),  per  Merrick,  J.;  Sutson  v.  Kempton,  13 
Mass.  272  [7  Am.  Dec.  145];  Parsons  v.  Inhabitants  of  Ooshen, 
1 1  Pick.  396;  Wood  v.  InhaHtanU  of  Lynn,  1  Allen,  108  (1861) ; 
Spaulding  v.  Lowell,  23  Pick.  71;  Mitchell  v.  Rockland,  45  Me. 
496  (1858);  S.  C,  41  Id.  .363  [66  Am.  Dec.  252];  Anthony  v. 
Adams,  1  Met.  284  (1840);  WesUm  CoUege  v.  Cleveland,  12 
Ohio  St.  375  (1861);  Commissioners  v.  Coz,  6  Ind.  403  (1855); 
Inhabitants  v.  Weir,  9  Id.  224  (1857);  Smead  v.  Indianapolis, 
PitUburgh,  and  Cleveland  R.  R.  Co.,  11  Id.  104  (1858);  Brady 
V.  Mayor,  20  N.  Y.  312;  Appleby  v.  Mayor  etc.,  15  How.  Pr.  428; 
Estep  V.  Keokuk  County,  18  Iowa,  199,  and  cases  cited  by 
Cole,  J.;  Clark  v.  Polk  County,  19  Id.  247. 

Negotiability  will  not  validate  obligations  which  are  not 
binding,  because  of  a  want  of  power  to  issue  them:  Goidd  v. 
Sterling  (action  on  loan  bonds),  23  N.  Y.  464;  S.  C,  1  Am. 
Law  Reg.,  N.  S.,  290;  and  note  of  Professor  Dwight  thereon,  a 
portion  of  whose  remarks  are  so  strikingly  in  point  that  wa 
quote  them:  "It  seems  entirely  clear,"  he  observes  (id. 
297),  "that  no  representation  by  an  agent  can  even  establish 
the  fact  of  agency.  If  a  person,  who  is  not  in  fact  authorized, 
represents  that  he  has  power  to  execute  a  promissory  note  foi 
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another,  the  instrument,  so  far  as  the  supposed  principal  is 
concerned,  is  utterly  void.  The  negotiability  of  the  note  will 
have  no  e£fect  upon  the  question,  as  the  inquiry  turns  upon 
the  existence  of  the  note  itself.  The  term  "  negotiability " 
presupposes  the  existence  of  an  instrument  made  by  a  person 
having  capacity  or  power  to  contract  in  that  particular  man- 
ner": Hull  V.Marshall  Co,,  12  Iowa,  142,  102,  per  Lowe,  .). 
In  Starin  v.  Oenoay  23  N.  Y.  452,  and  Gould  v.  Sterling  23  Id. 
464,  the  plaintiffs  were  bona  fide  holders,  for  value,  of  negoti- 
able bonds,  and  the  court  of  appeals  of  New  York  held  that 
they  were  bound  to  inquire  into  the  power  to  issue  them. 
"  One  who  takes  a  negotiable  note  or  bill  of  exchange  pur- 
porting to  be  made  by  an  agent,"  says  Mr.  Justice  Selden 
(Id.  464),  "is  bound  to  inquire  as  to  the  power  of  the  agent." 
Analyzing  in  the  case  at  bar  the  view  of  the  court  below,  it 
will  be  found  to  involve  three  several  distinct  propositions: 
1.  That  the  warrants  in  suit  are  negotiable  paper;  2.  That 
the  officers  of  the  city  (mayor  and  recorder),  or  at  all  events 
the  city  council,  has  power  to  create  and  issue  negotiable 
paper;  and  3.  That  warrants  like  the  ones  in  question  are 
valid  in  the  hands  of  an  innocent  holder,  even  if  issued  with- 
out authority  or  without  consideration.  With  reference  to 
this,  as  well  as  other  portions  of  the  record,  it  is  necessary  to 
examine  these  propositions. 

(a.)  The  orders  in  suit  are  not  bills  of  exchange,  as  a  bill 
of  exchange  proper  involves  the  idea  of  at  least  two  di>;tinct 
parties,  drawer  and  drawee.  The  instruments  in  suit  are 
orders  by  the  city  on  itself, — mere  directions  to  its  treasurer 
to  pay  the  amount  to  the  bearer.  In  legal  effect  they  are  the 
promissory  notes  of  the  city:  Miller  v.  Thomson,  3  Man.  &  Q. 
576;  followed  in  FairchUd  v.  Ogdensburgh,  Clayton,  and  Rome 
S.  R  Co.,  15  N.  Y.  337  [69  Am.  Dec.  606];  Bull  v.  Sims, 
23  Id.  570,  572;  Clark  v.  Polk  County,  19  Iowa,  247.  And  by 
usage  and  statute  (Revision,  c.  73)  they  pass  by  delivery,  and 
the  holder,  as  the  real  owner,  may  bring  suit  upon  them  in  his 
own  name:  Steel  v.  Davis  Cov/nty,  2  G.  Greene,  469;  Brown  v. 
Johnson  County,  1  Id.  486;  Campbell  v.  Polk  County,  3  Iowa, 
467.  The  debtor  corporation  may  give  a  written  acknowledg- 
ment of  the  debt.  It  may  make  this  run  to  order  or  bearer 
without  invalidating  it;  but  it  does  not  follow,  as  we  shaU 
show,  that  there  is  an  implied  power  to  invest  these  with  all 
the  qualities  of  commercial  paper. 

(6.)  There  is  further  involved,  in  the  view  of  the  district 


Digitized  by 


Google 


428  Clark  v.  City  of  Des  Moinbb.  [Iowa, 

court,  the  proposition  that  it  is  competent  for  the  city  officers 
(mayor  and  recorder)  to  issae  its  obligations  in  a  negotiable 
form,  and  endow  them  with  all  of  the  attributes  of  negotiable 
mercantile  securities.  Upon  examining  the  charter  under 
which  these  warrants  were  issued  (Laws  1857,  c.  185,  p.  281), 
no  express  power  to  issue  promissory  notes  or  other  negotiable 
j)aper  is  conferred.  If  the  power  exists  to  make  paper  which, 
in  the  hands  of  a  bona  fide  holder,  cuts  off  equities,  it  must  be 
an  implied  power. 

It  is  a  familiar  and  elementary  principle  that  municipal 
corporations  have  and  can  exercise  such  powers,  and  such  only, 
as  are  expressly  granted,  and  such  incidental  ones  as  are 
necessary  to  make  those  powers  available  and  essential  to 
effectuate  the  purposes  of  the  corporation;  and  these  powers 
are  strictly  construed:  2  Kent's  Com.  298;  Mayor  v.  Cwnliff^ 
2  N.  Y.  165,  and  the  authorities  cited  in  connection  therewith. 

It  is  held  that  banking  and  trading  corporations  have  the 
implied  or  incidental  power  to  make  negotiable  paper:  McCvJr 
lough  V.  Jfo«a,  5  Denio,  667;  Straus  v.  Eagle  Ins.  Co.,  5  Ohio  St. 
59  (1856);  Mott  v.  Hichj  1  Cow.  513  [18  Am.  Dec.  650]; 
Attomey-Oeneral  v.  Life  and  Fire  Ins.  Co.,  9  Paige,  470;  2  Kent's 
Com.  299;  1  Parsons  on  Notes  and  Bills,  165.  And  the  same 
rule  has  in  some  cases  been  applied,  without  much  considera- 
tion, by  way  of  analogy,  to  municipal  and  public  corporations; 
but  not  so  as  to  cut  off  inquiry  into  the  validity  of  the  paper 
or  just  defenses:  KeUey  v.  Mayor  etc.,  4  Hill,  263;  see  Chemung 
Canal  Bank  v.  Supervisors  etc.,  5  Denio,  517;  Came  v.  Brigham^ 
39  Me.  39;  Clarke  v.  Schod  District,  8  R.  I.  199.  To  this  doc- 
trine, as  applied  to  commercial  corporations,  we  see  no  objec- 
tion; but  we  do  see  many  and  serious  objections  to  treating 
the  ordinary  warrants  of  counties  and  cities  as  possessing  all 
of  the  incidents  and  qualities  of  commercial  paper. 

These  warrants  are  unlike  bonds  issued  on  time,  negotiable 
in  form,  and  for  sale  in  the  market,  as,  for  example,  those  is- 
sued by  towns,  cities,  and  counties  to  railroad  companies, 
under  express  act  of  the  legislature  (for  they  cannot  be  issued 
without  express  legislative  authorization),  in  payment  for 
stock  subscribed.  This  class  of  securities  are  made  and  is- 
sued for  the  express  purpose  of  raising  money  by  their  sale; 
and  the  attainment  of  this  object  would  be  embarrassed  or  de- 
feated if  they  were  subject  to  equities  in  the  hands  of  bona 
fide  purchasers.  They  are  therefore  held  to  be  negotiable, 
with  all  the  incidents  of  negotiability:  Clapp  v.  Cedar  County, 
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5  Iowa,  15  [68  Am.  Dec.  678];  Morris  Canal  Co.  v.  Fisher,  9 
N.  J.  Bq.  667  [64  Am.  Dec.  423]  (1855);  8.  C,  3  Am.  Law 
Beg.,  O.  S.,  423;  Gelpeehe  v.  Dubuque^  1  Wall.  175;  Craig  v. 
Vicksburg,  31  Mies.  216;  Jackson  v.  York  etc.  R.  R.  Co.,  48  Me. 
147;  S.  C,  2  Am.  Law  Reg.,  N.  S.,  685;  S.  C,  2  Id.  748,  and 
note  of  Judge  Redfield;  ChajAn  v.  Vermont  and  Massachusetts 
R.  R.  Co.,  8  Gray,  575;  Clark  v.  JanesviUe,  10  Wis.  136;  Mad- 
dox  V.  Graham,  2  Met  (Ky.)  56;  Gould  v.  Sterling,  23  N.  Y. 
464;  While  v.  Vermont  and  MaMcu:husetts  R.  R.  Co.,  21  How. 
575;  21  Id.  639;  Mechanics*  Bank  v.  New  York  and  New  Haven 
R.  R.  Co.,  13  N.  Y.  599;  S.  C,  4  Duer,  480. 

But  with  warrants  like  those  in  suit  it  is  entirely  different. 
Under  the  charter  of  the  city  (sec.  18),  it  is  made  "the  duty 
of  the  city  council  to  liquidate  and  settle  all  claims  and 
demands  against  the  city."  And  by  the  same  section  it  is 
provided  that  no  money  shall  be  drawn  fix^m  the  city  treasury 
"  except  by  order  under  the  authority  of  the  city  council." 

The  city  council  audit  and  allow  claims  and  demands,  and 
their  action  in  this  regard  is  to  be  entered  of  record  (Charter, 
sec.  3).  Upon  a  certified  copy  of  these  proceedings,  the 
treasurer  of  the  city  would  be  authorised  to  pay  the  claimant. 

But  by  usage,  or  perhaps  under  a  by-law,  orders  like  those 
before  us  are  drawn  upon  the  treasurer.  This  mode  is  adopted 
for  convenience,  and  these  instruments  are  not  to  be  assimi- 
lated, in  all  respects,  to  ordinary  commercial  paper. 

On  this  question  the  argument  may  be  thus  condensed: 
There  is  no  express  authority  to  the  officers  of  this  city  to 
issue  negotiable  paper  which  shall  be  free  from  equities  in 
the  hands  of  purchasers.  And  the  existence  of  such  a  power 
is  not  necessary  as  an  incident  to  those  granted,  or  to  carry 
out  the  purposes  and  objects  of  the  corporation,  and  would  be 
attended  with  abuse  and  fraught  with  danger.  It  should  not, 
therefore,  be  held  to  exist  as  an  implied  power:  Smith  v. 
Cheshire,  13  Gray,  318  (1869);  Inhabitants  etc.  v.  Weir,  9  Ind. 
224  (1857) ;  Haistead  v.  Mayor  etc.,  3  N.  Y.  430,  and  other  cases 
cited  supra.  Whether  the  corporation  defendant  could  spe- 
cially confer  power  upon  its  officers  to  bind  it  to  negotiable 
paper  which  should  be  free  from  equities,  is  a  question  which 
the  record  does  not  require  to  be  decided. 

(c.)  It  is  further  involved  in  the  view  of  the  district  court, 
that  an  innocent  holder  of  one  of  these  warrants  may  recover 
thereon,  though  it  be  issued  without  consideration  or  without 
authority.    The  unsoundness  of  this  view  we  have  already 
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pointed  out.  The  warants  purport  to  be  issued  by  the  agents 
of  the  city.  The  plaintiff,  in  taking  these  warrants,  was 
bound,  at  his  peril,  to  ascertain  the  nature  and  extent  of  the 
power  of  these  officers  and  of  the  city  corporation:  Ddafield 
V.  State  ofminois,  2  Hill,  169, 174;  S.  C,  26  Wend.  192;  S.  C, 
8  Paige,  53;  Hodges  v.  Buffalo^  2  Denio,  110;  Supervisors  v. 
Bates,  17  N.  Y.  242;  Overseers  v.  Overseers  of  Pharsaliay  15  Id. 
341;  Butterfield  y.  InhabitarUs  of  Melrose,  6  Allen,  187;  J2o«- 
sire  V.  City  of  Boston,  4  Id.  57;  Zabriskie  v.  Cleveland,  Cduwr 
bus,  and  Cincin/nati  R.  R.  Co.,  23  How.  381,  398. 

By  examination  he  may  find  that  these  warrants  cannot 
lawfiiUy  be  issued  without  the  order  of  the  city  counsel.  This 
must  be  entered  of  record  "on  the  journals  of  the  city,  which 
shall  be  open"  (so  the  charter  declares)  "to  the  inspection 
and  examination  of  every  citizen."  A  warrant  issued  by  the 
mayor  and  recorder  without  the  previous  order  of  the  council 
is  void.  They  have  no  authority  to  do  it;  it  would  be  substan- 
tially  a  forgery.  A  purchaser  of  such  a  warrant  is  bound  at 
his  peril,  at  least,  to  ascertain  that  the  claim  upon  which  it  is 
founded  has  been  liquidated  and  settled  by  the  council.  A 
representation  by  municipal  officers  that  this  has  been  done 
(and  the  issue  of  such  a  warrant  is  in  substance  such  a  repre- 
sentation) will  not  be  binding  upon  the  corporation.  Why? 
The  answer  is,  because  an  agent  can  neither  create  nor  enlarge 
his  powers  by  his  unauthorized  representations.  The  law  on 
this  subject  has  of  late  years  been  much  investigated,  and  will 
be  found  discussed  and  examined  in  a  most  critical,  able,  and 
exhaustive  manner  in  the  following  important  cases:  Mechanr 
ics*  Bank  v.  New  York  and  New  Haven  R.  R.  Co.  (Schuyler 
Frauds),  13  N.  Y.  599  (1866);  Farmers'  Bank  v.  Butchers'  and 
Drovers'  Bank  (where  teller,  without  real  but  with  apparent 
power,  certified  negotiable  check  as  good),  14  Id.  623;  S.  C, 
IG  Id.  125;  Claflin  v.  Farmers'  and  Citizens'  Bank  etc.,  25  Id. 
293;  S.  C,  2  Am.  Law  Reg.,  N.  S.,  92,  and  note;  OouUt  v. 
Sterling,  23  N.  Y.  464,  the  two  last  distinguished  from  the  case 
In  14  Id.  623;  Griswold  v.  Havens,  25  Id.  595  (1862);  Exchange 
Bank  v.  Monteath,  26  Id.  505.  Now,  without  entering  into 
these  interesting  discussions  respecting  the  liabilities  of  prin? 
cipals  in  certain  cases  for  the  acts  of  agents  apparently  but 
not  really  within  the  scope  of  their  commission,  we  need  only 
observe  that  if  it  be  conceded  that  the  mayor  and  recorder 
had  the  apparent  power  to  issue  warrants  like  the  ones  in  suit, 
still,  if  they  did  not  really  have  this  authority,  their  represen- 
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tations  that  they  possessed  it  would  not  be  the  representations 
of  a  fact  which  from  its  nature  (as  in  the  case  of  a  teller  who 
certified  the  checks)  rested  peculiarly  within  the  knowledge 
of  the  agent.  On  the  contrary,  the  charter  and  the  journals 
of  the  corporation  open  to  public  .inspection  afford  to  every 
person  the  certain  means  of  ascertaining  the  existence  of  the 
authority  of  these  officers  to  issue  t^e  warrants. ' 

We  have  been  able,  after  a  very  thorough  investigation,  to 
find  no  case  which  holds  that  city  and  county  warrants  like 
those  before  us  are  freed  from  equities  when  in  the  hands  of 
bona  fide  holders.  Nor  has  the  plaintiff's  counsel  called  our 
attention  to  any  such.  On  the  other  hand,  we  have  found 
several  cases  in  different  states  expressly  holding  that  such 
orders  were  not  commercial  paper  in  the  hands  of  an  innocent 
holder,  so  as  to  exclude  evidence  of  the  legality  of  their  issue 
or  preclude  defenses  thereto:  See  ffalstead  v.  Mayor  etc.  of  New 
York  (on  audited  city  warrants  like  those  in  suit),  5  Barb.  218 
(1849) ;  S.  C.  affirmed  in  court  of  appeals,  but  where  the  rights 
of  a  bona  fide  holder  were  not  passed  on,  3  N.  Y.  430  (1860); 
People  V.  El  Dorado  County  (on  audited  county  warrants,  dis- 
tinctly holding  that  bona  fide  holder  stood  in  shoes  of  payee), 
11  Cal.  170  (1858);  S.  P.,  Sturtevant  v.  LibeHy  (town  orders), 
46  Me.  457;  Smith  v.  Inhabitants  of  Cheshire^  13  Gray,  318 
(1859);  Andover  v.  Grafton  (on  note  made  by  town),  7  N.  H. 
298  (1834);  Sanborn  v.  Deerfield,  2  Id.  251,  254;  Dalrymple  v. 
IVhUtingham,  26  Vt.  345;  Inhabitants  v.  Weir,  9  Ind.  224  (1857) ; 
School  District  v.  Thompson,  5  Minn.  280  (1861),  approving 
IlaUtead  v.  Mayor  etc.,  5  Barb.  218;  Clark  v.  Polk  County,  19 
Iowa,  247,  and  cases  cited  by  Cole,  J. 

It  must  not  be  supposed  that  certain  cases  recently  decided 
by  the  supreme  court  of  the  United  States  have  escaped  atten- 
tion. These  cases  were  brought  upon  negotiable  county  and 
city  bonds,  and  where  there  was  express  power  to  issue  them: 
Commissioners  of  Knox  County  v.  Aspinwali,  21  How.  539, 544, 
approved  and  followed  in  Bissell  v.  JeffersonviUe,  24  Id.  287 
(1860),  and  Gelpecke  v.  Dubuque,  1  Wall.  203. 

In  the  latter  case,  speaking  of  the  express  power  of  the  city 
of  Dubuque  to  issue  the  bonds  sued  on.  Judge  Swayne,  follow- 
ing Commissioners  of  Knox  County  v.  AspinwaU,  supra,  laid 
down  this  rule:  "When  a  corporation  has  power,  under  any 
circumstances,  to  issue  negotiable  securities,  the  bona  fide 
holder  has  a  right  to  presume  that  they  were  issued  under  the 
circumstances  which  give  the  requisite  authority,  and  they  are 
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no  more  liable  to  be  impeached  for  any  infirmity  in  tbe  hands 
of  such  a  holder  than  any  commercial  paper." 

Upon  this,  without  calling  in  question  its  correctness  in  the 
particular  case  in  which  it  was  used,  we  remark:  1.  That  this 
language  was  employed  in  a  case  where  there  was  express, 
specific  power  on  the  part  of  the  city  to  issue  negotiable  Ixmds, 
and  in  that  respect  is  distinguishable  from  the  case  before  us; 
2.  Experienced  jurists,  conscious  of  difSculty  and  danger  at- 
tending it,  hesitate  to  lay  down  general  and  unqualified  rules 
professing  to  embrace  all  cases.  Attempts  of  this  character 
generally  prove  unsuccessful.  With  due  deference,  the  lan- 
guage above  quoted  is  susceptible  of  being  taken  to  assert  a  ^ 
doctrine  which,  without  reasonable  limitations,  cannot  be  true 
as  respects  public  and  municipal  corporations.  Suppose  a 
city  charter  expressly  authorized  the  common  council  to  issue 
negotiable  securities  for  corporate  debts,  and  that  the  mayor 
and  recorder,  without  an  order  of  the  council,  fabricate, — 
manufacture  such  securities, — and  that  they  find  their  way 
into  the  hands  of  innocent  purchasers.  It  cannot  be  that 
Judge  Swayne  means  that  '^  the  bona  fide  holder  has  a  right  to 
presume  that  they  were  issued  under  the  circumstances  which 
gave  the  requisite  authority,"  and  yet  he  says  so. 

The  true  rule  is,  that  the  want  of  corporate  power,  or  the 
want  of  authority  in  the  municipal  officers,  cannot  be  supplied 
by  their  unauthorized  acts  or  representations:  Oauld  v.  Town 
of  Sterling  J  28  N.  Y.  439;  Treadwell  v.  Commimonere^  11 
Ohio  St.  183,  commenting  on  and  criticising  Commiasionere  of 
Knox  Comity  v.  AspinwcM^  21  How.  639. 

Any  other  doctrine  nullifies  the  limitations  and  checks  con- 
tained in  the  charter  for  the.protecticm  of  the  corporators,  and 
needlessly  invests  the  public  officers  and  agents  with  the  power 
succeesfiilly  to  "  Schuylerize  "  our  public  corporations  without 
limit  and  without  remedy.  Whettier  warrants  like  those  in 
suit,  issued  by  order  of  the  council,  but  which  order  was  based 
upon  the  allowance  of  a  claim  for  which  the  city  was  not 
legally  liable,  would,  in  the  hands  of  a  bona  fide  holder,  be 
free  from  equities,  is  a  question  of  great  difficulty,  and  which 
we  pass,  because  not  necessary  to  be  now  decided.  It  will  be 
discussed  and  decided  in  some  of  the  authorities  before  re- 
ferred to. 

2.  For  answer  to  the  third  count  in  the  petition,  the  city 
says,  "  that  the  warrant  therein  set  out  was  executed  to  Keyes 
and  Crawford,  the  payees  thereof^  in  satisfeu^on  of  a  judgment 
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held  and  owned  by  them  against  the  city,  at  the  rate  of  one 
dollar  in  warrants  for  each  seventy-five  cents  due  on  said 
judgment;  that  the  city  council  thereby  exceeded  their  au- 
thority, and  the  said  warrant  thus  issued  is  illegal,  usurious, 
and  void." 

To  this  defense  the  court  sustained  the  plaintiff's  demurrer, 
and  the  defendant  excepted  and  abided  by  his  answer.  The 
leg^  sufficiency  of  this  defense  is  one  of  the  questions  pre- 
sented in  this  appeal.  For  forbearance  or  '^giving  day  of 
payment,"  a  creditor,  under  our  statute  of  usury,  cannot  law- 
fully receive  or  contract  to  receive  more  than  ten  per  cent  in- 
terest. 

If  I  purposely  and  knowingly  give  my  note  fbr  one  hundred 
dollars,  payable  on  demand,  in  satisfaction  of  a  debt  or  judg- 
ment for  only  seventy-five  dollars,  it  is  prima  facie^  and  per- 
haps conclusively,  usurious.  And  so  it  is  if  the  same  be  done 
by  a  corporation.  Besides,  it  may  well  be  doubted  whether 
the  corporation  is  bound  by  the  action  of  its  council  in  agree- 
ing to  pay  a  sum  clearly,  distinctly,  and  ascertainably  greater 
than  is  legally  due.  Courts  hold  a  stiff  rein  on  corporate 
allowances;  and  auditing  officers  cannot,  in  general,  if  ever, 
allow  and  pay  claims,  however  meritorious,  if  they  are  not 
legally  chargeable:  People  v.  SUmty  23  Barb.  349;  People  v. 
Lawrence,  6  Hill,  244  (1843);  S.  C,  6  Id.  463;  Chemmig  Canal 
Bank  v.  SvpertnsorSj  6  Penio,  517,  521  (1848);  HdUtead  v. 
Mayor  elc.y  5  Barb.  218;  S.  C,  3  N.  Y.  430;  Lake  v.  Trustees  of 
WtUiamsburg,  4  Denio,  520;  Supervisors  v.  BriggSj  2  Id.  26; 
S.  C,  2  Hill,  135;  Augusta  v.  Leadbetterj  16  Me.  45;  compare 
Bean  v.  Jay^  23  Id.  117,  121;  and  see  also  Campbell  v.  Polk 
Co.j  3  Iowa,  467. 

The  defense  pleaded  was  good  pro  tanio^  and  the  demurrer 
should  have  been  overruled  instead  of  sustained. 

3.  For  answer  to  various  other  counts  in  the  petition,  the 

defendant  pleads,  in  substance,  that  they  are  drawn  ^'  on  the 

West  Side  road  fund,  and  are  to  be  paid  out  of  funds  raised 

by  taxation  in  the  West  Side  road  district,  and  not  out  of 

the  general  fund  of  said  city";  that  there  has  been  and  is 

no  money  in  the  treasury  belonging  to  said  West  Side  road 

fund;  that  said  warrants  are  improperly  joined  in  this  suit 

with  warrants  payable  out  of  the  general  fund,  and  with  those 

payable  out  of  the  East  Side  road  fund.    In  further  defense  to 

certain  warrants,  the  defendant  alleges  'Hhat  they  were  issued 

and  loaned  to  M.  P.  Turner,  the  payee  thereof,  by  the  city 
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council  of  Des  Moines,  to  aid  him  (Turner)  in  constructing  a 
toll-bridge  across  the  Raccoon  River,  near  its  mouth,  in  the 
corporate  limits  of  said  city;  that  the  city  council  had  no 
authority  (in  law)  to  make  such  contract  with  Turner,  where- 
fore said  warrants  are  without  consideration  and  void/' 

To  this  defense  the  plaintiff  demurred;  the  demurrer  was 
sustained,  and  the  defendant  excepting,  stood  upon  it.  Other 
questions  made  on  this  appeal  relate  to  the  sufficiency  of  these 
defenses.  The  same  defenses,  i.  e.,  improper  joinder  and  want 
of  funds,  was  pleaded  to  the  warrants  drawn  upon  the  East 
Side  road  fond,  together  with  the  following  special  defense, 
viz.:  ^^The  said  warrants  were  issued  to  on^  Gteorge  Johnson, 
under  and  by  virtue  of  a  pretended  contract  by  and  between 
the  street  committee  on  the  East  Side  of  Des  Moines  and 
said  Johnson,  for  building  a  sidewalk  on  the  East  Side,  in 
said  city;  that  the  street  committee  had  no  authority  to  make 
such  contract  and  authorize  the  building  of  said  walk;  that 
the  same  was  wholly  without  authority  of  law  and  void,  and 
the  warrants  issued  thereunder  without  consideration  and 
void." 

(a.)  The  plaintiff's  demurrer  to  this  answer  was  sustained, 
and  defendant  excepted  and  refused  to  answer  over.  This 
ruling  is  also  assigned  as  error. 

The  questions  here  made  may  be  considered  together.  It 
is  claimed  by  the  city  that  the  warrants  issued  for  road  pur- 
poses are  payable  out  of  a  ''particular  fund,"  and  that  the 
obligation  to  pay  depends  upon  the  existence  and  the  suffi- 
ciency of  the  special  fund;  that  being  thus  payable,  they  are 
not  negotiable;  that  the  city  is  only  trustee  for  the  East  and 
West  Side  road  funds,  and  the  two  classes  of  warrants  cannot 
be  sued  upon  in  one  and  the  &ame  action. 

If  these  warrants  are  not  payable  out  of  a  particular  fund, 
or  in  other  words,  if  the  city  is  liable  thereon,  irrespective  of 
the  fact  whether  there  is  or  is  not  a  road  fund  on  hand  and  in 
the  treasury,  this  disposes  of  all  the  claims  above  stated  as 
being  made  by  the  city. 

By  section  23  of  the  charter,  the  "city"  (Des  Moines)  "is 
hereby  constituted  a  road  district."  By  section  27  it  is  pro- 
vided, "that  all  property  and  road  poll  tax  due  from  persons 
within  the  corporate  limits  shall  be  paid  into  the  city  treasury; 
that  there  shall  be  two  road  districts.  East  and  West  Side,  a 
street  commissioner  in  each  (appointed  by  the  city  council, 
sec.  4),  under  whose  supervision  all  moneys  collected  for  street 
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and  road  purposes  shall  be  expended;  providedy  all  moneys  so 
eoUected  shall  be  expended  in  the  districts  where  they  are 
leried  or  may  fall  due."  Taking  all  of  the  provisions  of  the 
charter  togetiier,  it  is  plain  that  the  care  of  roads  and  streets 
is  a  corporate  matter.  The  corporation  has  charge  of  all 
streets  and  roads,  and  it,  and  it  alone,  levies  and  collects  the 
taxes  to  defray  the  expenses  of  making  and  keeping  them  in 
order.  All  of  these  taxes  go  into  its  treasury.  All  charges  of 
this  character  are  payable  out  of  it.  While  there  is  to  be  a 
street  commissioner  on  each  side,  he  is  subject  to  the  control 
of  the  council.  It  is  the  council  that  determines  the  extent  of 
expenditures  or  indebtedness  for  road  purposes.  The  effect  of 
the  proviso  in  section  23,  stipraj  is  simply  to  prevent  the  coun- 
oil  from  expending  in  the  West  Side  money  and  taxes  col- 
lected for  road  purposes  in  the  East  Side,  and  vice  versa.  It 
would  hence  result  that  a  ''road  account ''  should  be  kept  by 
the  officers  of  the  city  with  each  side, — each  side  to  be  credited 
with  what  has  been  received  from  it,  and  debited  with  what 
has  been  paid  out  on  its  account.  There  is  nothing  in  the 
charter  which  favors  the  notion  that  the  liability  of  the  city 
for  road  debts  is  conditioned  upon  the  existence  of  road  funds 
in  the  treasury.  For  road  debts  the  city  is  as  absolutely  and 
unconditionally  liable  as  for  other  debts.  This  liability  can* 
not  be  controlled  or  varied  by  the  form  in  which  warrants 
may  be  drawn  or  worded  by  the  municipal  officers:  Cov/nty 
CommisMnera  v.  Cox^  6  Ind.  403  (1855),  and  authorities  cited 
infra. 

We  therefore  hold  that  the  reference  in  the  orders  to  the 
East  Side  and  West  Side  road  funds  is  not  to  express  the  idea 
that  the  obligation  to  pay  is  dependent  upon  a  fund  in  esae^  at 
the  time  of  demand  or  suit  brought,  but  to  enable  the  officers 
of  the  city  to  keep  the  account  above  suggested.  This  is  a 
matter  which  does  not  concern  creditors  who  look  alone  to  the 
city.  The  officers  of  the  city  will  have  no  difficulty,  after 
judgment,  in  ascertaining,  by  an  inspection  of  the  warrants, 
how  much  to  charge  to  the  East  Side  and  how  much  to  the 
West  Side  road  account  or  fund.  This  view  is  entirely  consis- 
tent with  all,  and  is  directly  sustained  by  many,  of  the  follow- 
ing authorities:  Kelly  v.  Mayor  etc.,  4  Hill,  263;  Lake  v.  Trustee, 
4  Denio,  520  (1847);  BtM  v.  Sims,  23  N.  Y.  570;  FairchUd  v. 
Ogdensburg,  Clayton,  and  Rome  R.  R.  Co.,  15  Id.  337  [69  Am. 
Dec.  606];  Bank  of  Kentucky  v.  Sanders,  3  A.  K.  Marsh.  184 
[13  Am.  Dec.  149];  Commissioners  v.  Mason,^  Ind.  97;  Bayerqus 
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V.  San  FranciscOf  1  McAll.  176;  CampbeU  v.  Polk  Co.,  3  Iowa, 
467;  Pease  v.  Cornish,  19  Me.  191;  Edwards  on  BUls,  143,  dis- 
tinguishing  (which  is  here  applicable)  '^  between  bills  drawn 
payable  out  of  a  particular  fiind  and  those  that  are  simply 
chargeable  to  a  particular  account;  Chitty  on  Bills,  138; 
Story  on  Promissory  Notes,  sees.  25,  26. 

It  is  also  set  up  in  bar  of  recovery  on  certain  warrants  pay- 
able to  Turner,  that  they  ''  were  issued  and  loaned  to  aid  him 
in  constructing  a  toll-bridge  across  the  Raccoon  River  in  the 
corporate  limits  of  the  city."  This  is  the  substance  of  the  an- 
swer in  this  respect.  No  person  or  corporation  can  er^t  a 
toll-bridge  and  levy  and  collect  tolls  any  more  than  a  person 
or  corporation  can  set  up  a  ferry  and  levy  and  collect  ferriage, 
unless  this  be  authorized  by  the  law  of  the  state:  De  Jure 
Maris,  c.  2,  3,  where  Sir  Mathew  Hale  says:  ^^  No  man  can  take 
a  settled  or  constant  toll,  even  in  his  own  private  land  for  a 
common  passage  without  the  king's  license  ":  4  Am.  Law  Reg., 
N.  S.,  513,  and  authorities  there  cited;  Prosser  v.  Wapello  Co., 
18  Iowa,  327;  MvUarhy  v.  Cedar  Falls,  19  Id.  21. 

How  Turner  obtained  authority  to  erect  a  toll-bridge  within 
the  corporate  limits  of  the  city  does  not  appear.  The  author- 
ity may,  as  in  the  Cedar  Falls'  case,  just  cited,  antedate  the 
corporate  organization  of  the  city.  Whether  under  the  statute 
it  can  be  conferred  by  the  county  authorities  within  the  limits 
and  upon  the  streets  of  the  city,  we  heed  not  stop  to  inquire. 
We  will  assume,  on  the  averments,  that  Turner  had  the  lawful 
power  to  erect  the  bridge.  The  city  of  Des  Moines,  under  its 
charter,  possessed  no  power  to  erect  such  a  bridge  for  itself 
and  by  itself:  MvUarhy  v.  Cedar  Falls,  supra.  Nor  would  it 
have  the  power  to  erect  such  a  bridge  jointly  with  an  individ- 
ual, or  to  appropriate  fiinds  of  the  city  in  aid  of  such  a  private 
enterprise. 

The  power  of  the  city  (Charter,  sec  14)  "  to  improve  side- 
walks, alleys,  and  streets,"  "  to  make  by-laws  necessary  and 
proper  for  the  good  regulation,  safety,  and  health  of  the  city," 
would  not  authorize  it  to  erect,  or  aid  in  the  erection,  of  a  toll- 
bridge  by  a  loan  of  the  corporate  credit. 

Turner's  bridge  was,  it  would  appear,  essentially  an  indi- 
vidual enterprise.  Let  it  be  granted  that,  if  erected,  the  bridge 
would  be  of  advantage  to  the  city  by  facilitating  the  inter- 
course of  citizens  residing  on  different  sides  of  the  river.  So 
the  erection  of  an  elevator  or  of  a  private  market-house  might 
be  beneficial  to  the  city.    But  would  this  justify  the  city  in 
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iBBuing  its  warrants,  and  loaning  them  to  a  private  individual, 
to  aid  him  in  erecting  the  elevator  or  private  market-house? 
No  instance  occurs  to  us  in  which  it  would  be  competent  for 
the  city  to  loan  its  credit  or  make  its  accommodation  paper 
for  the  benefit  of  citizens,  to  enable  them  to  execute  private 
enterprises:  1  Parsons  on  Notes  and  Bills,  166;  Smead  v. 
IndianapoliSj  Pittsburgh^  and  Cleveland  R.  R.  Co.,  11  Ind.  105. 

To  recognize  such  a  right  would  bo  to  break  down,  to  a 
great  extent,  the  checks  of  limitations  on  the  power  of  the  cor- 
poration,— checks  and  limitations  designed  to  protect  and 
secure  the  inhabitants  against  the  dangers  of  speculative  and 
extra  municipal  projects.  Though  the  averments  are  not  very 
full  and  specific,  the  answer  sets  up  that  warrants  were  loaned 
to  Turner  to  aid  him  in  building  a  toll-bridge  for  himself^  and 
this,  prima  facie  at  least,  is  in  excess  of  the  corporate  author- 
ity of  the  city.  If  the  bridge  was  already  erected  on  one  of 
the  streets  of  the  city,  if  Turner,  by  law,  had  the  right  to  ex- 
act tolls  from  the  citizens,  we  will  not  say  that  the  corporation 
would  not  be  authorized  to  make,  among  other  agreements  that 
might  be  imagined,  an  arrangement  whereby  its  citizens  might 
pass  free  from  tolls,  and  issue  its  warrants  in  payment  for  the 
privileges  thus  acquired.  No  such  case  is  presented.  We  de- 
cide only  that  it  cannot  loan  its  credit  or  paper  to  aid  an 
individual  in  constructing  a  toll-bridge,  or  to  aid  any  other 
scheme  essentially  private.  To  prevent  municipal  corpora- 
tions from  engaging  in  banking  and  speculative  enterprises, 
it  is  necessary,  as  this  case  shows,  and  as  the  current  history 
of  these  bodies  has  demonstrated,  to  keep  the  corporate  wings 
clipped  down  to  the  legal  standard.  The  court  erred  in  sus- 
taining the  demurrer  to  this  part  of  the  answer. 

(c.)  As  to  the  warrants  issued  to  Johnson,  difTerent  con- 
siderations apply.  Building  sidewalks  is,  under  the  charter, 
a  legitimate  municipal  object.  Why  the  street  committee  had 
no  authority  in  law  to  make  such  a  contract  is  not  alleged. 
The  ruling  of  the  district  court  on  this  point  is  affirmed. 

4.  Certain  of  the  warrants  in  suit  purport  on  their  face  to 
have  been  issued  "for  city  scrip  surrendered."  The  city 
pleaded  that  the  scrip  thus  surrendered,  and  which  constituted 
the  consideration  of  these  warrants,  was  issued  in  violation  of 
article  5  of  the  old  constitution  and  chapter  147  of  the  code  of 
1851, — being  intended  to  circulate  as  money. 

To  this  the  plaintiff  responds,  in  substance,  that  the  scrip 
itself  was  issued  by  the  city,  and  used  by  it  to  redeem  city 
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warrants  founded  upon  a  valuable  consideration.  It  appeared 
on  the  trial,  that  in  1857  the  city  council  passed  an  ordinance 
reciting  "the  present  scarcity  of  money,"  "the  impossibility  of 
collecting  taxes,"  "the  impolicy  of  paying  interest  on  loans," 
ar.d  the  policy  of  issuing,  "for  general  circulation,  convenient 
warrants,"  that  tax-payers  might  become  enabled  to  pay  their 
taxes,  and  providing  for  the  issue  of  engraved  city  warrants 
in  denominations  of  one,  two,  three,  and  five  dollars.  In 
phraseology  the  warrants  thus  issued  are  like  those  now  in 
suit.  In  appearance  they  are  like  bank  bills,  being  on  bank- 
note paper,  with  vignette,  etc. 

This  scrip  the  treasurer  was  authorized  to  receive  for  taxes 
and  to  exchange  for  outstanding  city  warrants  drawn  in  the 
usual  form.  The  evidence  does  not  show  that  any  scrip  was 
issued  by  the  city,  except  to  pay  city  indebtedness,  or  in  ex- 
change for  their  outstanding  evidences  of  city  debt.  The 
"scrip"  was  for  a  time  popular,  and,  as  invited  by  the  city,  its 
creditors  received  it  in  payment  or  in  exchange  for  other  evi- 
dences of  municipal  liability.  Time  wore  on;  the  scrip  would 
seem  to  have  declined  in  popular  favor,  and  not  to  have  realized 
the  high  anticipations  which  its  emission  had  inspired.  Em- 
pirical, if  not  illegal,  the  remedy  did  not  cure  or  relieve  the 
corporate  ills  recited  in  the  ordinance  to  exist.  So,  in  1860, 
the  council  "changed  its  base."  In  1857  it  asked  warrant- 
holders  to  exchange  them  for  scrip.  They  did  so.  In  1860  it 
authorized  "the  issue  of  city  orders  for  the  redemption  of  city 
scrip."  Scrip-holders,  conforming  to  the  wishes  of  the  city, 
then  surrendered  scrip  and  received  warrants,  such  as  those 
in  suit,  and  such  as  those  which  they  had  given  up  to  the  city 
when  they  received  the  scrip. 

On  this  part  of  the  case  the  court  charged  that  the  scrip  was 
illegal,  and  so  far  the  defendant  does  not  complain;  but  it 
further  directed  the  jury,  in  substance,  that  if  the  city  owed  a 
valid  and  admitted  debt,  paid  it  in  scrip,  and  then  took  up 
the  scrip  by  issuing  the  warrants  in  question,  the  law  regards 
this  as  a  settlement  of  the  transaction,  and  the  warrants  would 
be  supported  by  a  sufficient  consideration,  and  be  valid  and 
binding.  The  jury  so  found  the  fact  to  be,  and  the  evidence 
fully  sustains  the  finding.  Under  the  circumstances  this  de- 
fense is  entitled  to  no  favor.  Unless  corporations  are  exempt 
from  the  ordinary  principles  of  fair  dealing  that  apply  between 
man  and  man,  this  defense  has  no  just  foundation.  It  is  the 
duty  of  courts  not  to  allow  the  honest  and  just  merits  of  a  cause 
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to  be  entangled  in  the  meshes  of  sophistical  reasoning  and  rules 
purely  technical.  Not  a  member  of  the  city  council  would, 
we  are  persuaded,  make  such  a  defense  for  himself.  We  have 
multiplied  and  constantly  recurring  examples  of  the  fact  that 
under  the  shield  of  their  corporate  character  men  daily  do 
acts  which  they  would  never  do  as  individuals.  Nor  are  these 
examples  confined  to  this  side  of  the  Atlantic.  *'It  is  a  familiar 
fact,"  says  Mr.  Herbert  Spencer,  "that  the  corporate  conscience 
is  ever  inferior  to  the  individual  conscience;  that  a  body  of 
men  will  commit,  as  a  joint  act,  that  which  every  individual 
of  them  would  shrink  from  did  he  feel  personally  responsible '^ 
Essays,  No.  VII.,  p.  261,  Am.  ed.  1865;  ^nd  see  Id.,  Essay  V., 
for  description,  perhaps  too  highly  colored,  of  the  workings  of 
English  reformed  municipal  corporations. 

That  the  charge  of  the  district  court  was  correct,  even  con- 
ceding  the  scrip  to  be  illegal,  we  have  no  doubt:  See  MuUarhy 
V.  Cedar  Falls,  19  Iowa,  21;  Alleghany  City  v.  McClinkany  14 
Pa.  81  (1850);  Early  v.  Mahon,  19  Johns.  147  [10  Am.  Dec. 
204]. 

5.  The  warrants  being  set  out  in  the  petition  by  copy,  and 
not  being  denied  under  oath,  it  was  not  error  for  the  court  to 
admit  them  in  evidence,  without  proof  of  the  signature,  or  of 
the  authority  to  issue  the  same.  These  warrants  are  in  the 
nature  of  notes,  and  are  within  the  provisions  of  the  statute: 
Acts  1862,  c.  28,  p.  80.  The  signatures  thereto  and  seal  of  the 
corporation  being  thus  admitted  to  be  genuine,  we  are  of  the 
opinion  that  it  is  not  necessary,  in  this  state,  that  the  plaintifif 
shall  show,  as  a  condition  of  being  allowed  to  read  the  war- 
rants in  evidence,  that  these  officers  had  the  authority  from 
the  council  to  sign  and  issue  them.  It  is  not  necessary  to  in- 
quire whether  proof  aliv/ade  of  the  city  treasurer's  indorse- 
ment of  the  ''presentation"  of  the  warrants  is  necessary,  or 
whether  the  indorsement  of  that  fact  by  the  treasurer  is  an 
"indorsement  thereon,"  within  the  meaning  of  the  statute  last 
cited,  because  the  fact  of  presentation  was,  by  being  alleged 
and  not  denied,  admitted  on  the  record:  See,  however,  Clark 
V.  Polk  CowiJty,  19  Iowa,  247.  The  ruling  of  the  district  court 
on  these  points  is  affirmed. 

Because  the  court  below,  on  the  trial,  refused  to  allow  the 
city  to  show  that  the  warrants,  respecting  which  a  jury  trial 
was  had,  were  issued  without  authority,  the  judgment  of  that 
court  on  the  verdict  for  $1,789.30  is  reversed,  and  as  to  these 
warrants  and  the  warrants  issued  to  Keyes  and  Crawford,  and 
issued  to  Turner,  a  trial  de  novo  is  ordered. 
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The  judgment  of  the  district  court  in  the  plaintiff's  favor, 
on  demurrer,  for  $2,632  is  affirmed,  less  the  amount  of  the 
Keyes  and  Crawford  and  Turner  warrants.  The  district  court 
will  ascertain  the  amount  thus  to  he  deducted,  and  credit  the 
same  on  the  judgment  for  $2,632,  or  set  it  aside  and  render  a 
new  judgment  for  the  sum  that  remains  after  making  the  de- 
duction above  directed. 


Paper  in  F6bm  of  Bill  of  Ezchanob,  bnt  showmg  on  its  face  that  th« 
drawer  and  drawee  are  the  same  person,  may  be  treated  by  the  holder  as  a 
promissory  note;  and  it  seems  that  he  may  elect  to  treat  it  as  a  bill  of  ex- 
change, bat  probably  the  drawer  cannot  qpmpel  him  so  to  treat  it:  Indiana 
etc  B.  R,  Cq,  v.  Damif  83  Am.  Dec  303,  and  note  306. 

Municipal  Corporation  can  Ezeroisb  only  Thosk  Powzrs  Ezprbsslt 
Granted  by  charter,  and  such  as  are  necessarily  incidental:  ZoUmanv,  San 
Frandaco,  81  Am.  Dec  96,  and  note  107.  The  principal  case  is  cited  to  the 
|>oint  that  a  municipal  corporation  possesses  and  can  exercise  the  follow- 
ing powers,  and  none  others:  1.  Those  granted  in  express  words;  2.  Those 
oecessarily  implied,  or  necessarily  incident  to  the  powers  expressly  granted; 
3.  Those  absolutely  essential  to  the  declared  objects  and  purposes  of  the  cor- 
poration, not  simply  conyenieht,  but  indispensable;  and  any  fair  doubt  as  to 
the  existence  of  a  power  is  resolved  by  the  courts  against  the  corporation  and 
the  existence  of  the  power:  Merrkan  y.  JI£oody*s  Sa^rs,  25  Iowa,  170;  Burdkk 
V.  Babcock,  31  Id.  672;  CHip qf  Keobik y.  Scrogga,  39  Id.  450j  Fkldy.  CUyqf 
Des  Momea,  39  Id.  679.  Therefore,  without  express  authority  in  the  charter 
to  do  so»  municipal  corporations  have  no  power  to  bind  themselyes  by  nego- 
tiable paper:  Dwelp  v.  Clip  </  Cedat  Faili^  21  Id.  570.  And  the  power  of  a 
city  to  levy  and  collect  taxes,  particularly  special  assessments,  must  be 
plainly  given:  McNamara  v.  Jbtes,  22  Id.  254^  citing  the  principal  case. 

PowsBs  AND  Duma  of  Officers  of  Municipal  Corporations  are  given 
or  defined  by  statute,  and  one  who  deals  with  them  is  charged  with  knowU 
edge  of  the  nature  and  extent  of  these  duties  and  powers:  Boardmom  v. 
Haiyne,  29  Iowa,  343;  Rekhard  v.  Warren  ComOy,  31  Id.  393;  Newman  v. 
Sylvester,  42  Ind.  116,  citing  the  principal  case;  see  also  Petenburg  v.  Map- 
pin,  56  Am.  Dec  501.  The  derk  of  the  board  of  supervisors  of  a  city  or 
county  lias  no  power  to  make  or  issue  negotiable  county  warrants,  and  such 
want  of  authority  is  conclusively  presumed  to  be  known  of  all  men:  Clark  v. 
Polk  County,  19  Iowa,  256,  citing  the  principal  case.  So  the  unauthoriaed 
representations  of  an  agent,  especially  a  public  agent,  whose  powers  and 
duties  are  expressly  defined  by  a  public  statute,  touching  facts  not  peculiarly 
within  his  own  knowledge,  but  regularly  open  to  both  parties,  and  readily 
susceptible  of  ascertainment,  are  not  binding  upon  his  principal  or  the  pub- 
lic: Stale  V.  Haakell,  20  Id.  281,  citing  the  principal  case. 

Warrants  Issxtsd  st  Mttnicipal  Corporation  ars  not  Nbqotiabls, 
and  in  the  hands  of  an  assignee  are  subject  to  any  defense  which  might  be 
made  against  the  payee:  Clark  v.  Polk  County,  19  Iowa,  256;  Skff  v.  Crou, 
21  Id.  461;  Dkfely  v.  City  qf  Cedar  FalU,  21  Id.  670;  Shepherd  v.  Dietrict 
Township,  22  Id.  596;  Boardman  v.  Hayne,  29  Id.  343;  Iowa  Raibroad  Land 
Co.  r.ComntyqfSae,Z9  Id.  l^;  Nationdl  State  Bank  v.  Ind.  DisL  qf  Marshall, 
39  Id.  496;  Eastman  v.  Distria  Township,  40  Id.  439;  Johnson  v.  People,  8 
111.  App.  397;  Htibbard  v.  Town  qf  Lyndon,  28  Wis.  677;  O'Brien  Comity 
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r,  Bnwn,  1  Dfll,  588;  School  Dktrkt  r.  Lombard,  2Id.  4M»  cHang  the  prb- 
dpal  case;  Kdler  ▼.  Hkka,  81  Am.  Deo.  78,  and  note  82. 

TifFLTiP  Power  ow  Mukioipal  OoRpaRATioN  to  Bobbow  Mohbt:  Koto 
toBamkqfCkUBeolheY.  (MBeothe,  20  Am.  Deo.  190 et  seq.;  MUUy.  Oleaaon, 
78  Id.  721,  and  note  729.  Bat  the  leginlatnre  cannot  anthorise  taxation  in 
aid  of  private  enterprises  or  objects;  and  mnnioipal  bonds  issued  nnder  legis- 
latiye  anthority,  to  be  paid  by  taxation,  as  a  bonus  or  donation  to  secnre  the 
location  or  aid  in  the  erection  of  a  manufactory  or  foundry  owned  by  private 
individuals,  are  void  even  in  the  hands  of  holders  for  valne;  OommereSai 
Bcmk  V.  CU§  iiflolta,  2  DilL  366,  citing  the  principal  case.  And  it  is  cited  to 
the  same  effect  in  Hanmm  v.  Vernon,  27  Iowa,  71. 

What  Comtbacts  abb  Usubious:  See  note  to  Dada  v.  Chirr,  55  Am.  Dec 
891-400.  A  note  and  mortgage  executed  to  secnre  a  loan  of  gdd  at  a  hi^^Mr 
rate  of  premium  than  the  market  value  of  the  gold  are  usurious:  Amftfim  v. 
Walker,  45  Iowa,  529,  citing  the  principal  case. 

LiABZLirr  ov  Couimis  iob  Benkvigial  Usb  of  Momxt,  labor,  or  prop- 
erty, though  not  formally  obligated  therefor:  Note  to  QUaan  v.  Comira  Coia 
County,  68  Am.  Dec  293. 

Thb  pbdvcipal  oasb  18  gitbd  also  to  the  point  that  where  warranto  of  a 
municipal  corporation  are  issued  to  the  payee  at  the  rato  of  one  dollar  in 
warranto  for  forty  cento  of  actual  indebtedness,  in  a  suit  upon  such  warranto 
judgment  may  be  had  for  the  amount  of  actual  indebtodness  represented  by 
the  warrants,  to  wit,  forty  per  cent  thereof:  Wormky  v.  Diairiet  Townekip, 
43  Iowa,  68G;  and  to  the  point  that  municipal  bonds  under  seal,  made  pay- 
able to  bearer,  ai\d  intended  for  sale  in  the  public  market,  are  negotiable  in 
as  ample  and  full  sense  as  the  circulating  medium  of  the  oountry:  C%  qf 
Memphis  v.  Brown,  1  Flip.  217;  and  that  in  an  action  for  the  conversion  of  a 
bond  of  a  municipal  corporation  the  measure  of  damages  will  ordinarily  be 
ito  market  value  «t  the  time  of  the  conversion,  with  interest  thereon  from 
that  time,  and  not  simply  the  fiioe  or  amount  of  the  bond:  ChrigUh  ▼.  Bmrdm, 
85  Iowa,  142. 
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OQNORI88    SA8    POWXB  UKDXR  NATIONAL  OoUgflTUTION  TO  ftX  StAKSiABI^ 

OF  Wbiohtb  and  Mbasubbs;  but  this  power  it  has  never  exardsed,  and 
until  it  does  bo,  the  respective  states  may,  for  themselves,  regulate 
weighto  and  measurec 

Statotb  Rboulatino  Wbiohts  and  Mbarubbs  Binss  Pabtibs  to  Con- 
TRACT8,  and  local  customs  fixing  different  weighto  or  measures  cannot  be 
set  up  unless  mentioned  in  the  contract. 

Contbaot  FOR  Mabonbt  at  Sfbuutibd  Pbiob  fbr  Pbboh  will  bb  Gon- 
btbubd  according  to  the  stototo  defining  the  number  of  cubic  feet  in  a 
perch,  in  the  absence  of  any  expression  to  the  contrary;  no  implied  con- 
tract to  the  contrary  is  oompetent,  and  if  both  parties  oontemplatod  a 
perch  of  a  diflisrent  number  of  feet^  then  the  contraet  must  be  corrected 
in  a  court  of  equity. 

AcnoN  oo  contract  for  a  balance  alleged  to  be  be  due  plain* 
tiff  thereunder,  and  for  extra  work  and  materials.    Judgment 
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was  entered  for  the  plaintiff^  and  the  defendant  appealed. 
The  opinion  states  the  case. 

V.  WainwrigJUf  for  the  appellant 

Leonard  and  MoUj  for  the  appeUee. 

By  Court,  Dillon,  J.  By  the  written  contract,  the  plaintiff 
agreed  ''  to  build  one  rock  house,  sixteen  by  eighteen  feet  in 
the  clear,  furnishing  everything  except  woodwork,  at  $3.50 
per  perch."  When  made,  this  contract  was  not  stamped;  but 
under  section  163  of  the  act  of  Congress  of  June  80,  1864 
(Stats,  at  Large,  1863-64,  p.  218),  it  was  post-stamped  on  the 
triaL  It  thereby  became  as  valid  and  binding  between  the 
Pl^rties  as  if  it  had  been  duly  stamped  at  the  time  of  execu- 
tion. The  contract  nowhere  specifies  the  amount  or  quantity 
of  which  ''  a  perch  "  shall  consist.  On  the  trial,  the  plaintiff 
claimed  that  it  was  the  understanding  of  the  parties,  though 
it  was  not  expressed  in  the  contract,  that  a  perch  should  con- 
tain only  sixteen  and  one  half  cubic  feet.  He  also  claimed 
that  such  was  the  general  custom  among  masons,  or  at  least 
was  the  local  custom  of  that  neighborhood.  These  claims  are 
controverted  by  the  defendant. 

The  plaintiff  was  examined  as  a  witness  in  his  own  behalf^ 
and  stated  inter  alia:  ''My  understanding  was  sixteen  and 
one  half  feet  to  the  perch,  and  I  never  supposed  the  defendant 
understood  it  differently." 

''  Plaintiff's  attorney,"  so  continues  the  bill  of  exceptions, 
^  then  asked  the  witness  if  there  was  a  custom  among  masons 
as  to  the  number  of  cubic  feet  constituting  a  perch  of  stone- 
work. The  defendant  objected,  for  the  reason  that  the  statute 
fixes  the  number  of  cubic  feet  in  a  perch.  The  objection  of 
the  defendant  was  sustained  by  the  court,  for  the  reason  that 
custom  could  not  be  proven  to  conflict  with  an  express  stat- 
ute; but  the  court  further  held  that  the  plaintiff  might  show 
an  express  or  an  implied  contract  to  count  sixteen  and  one 
half  feet  to  the  perch,  or  he  might  show  that  he,  plaintiff, 
understood  that  he  was  working  at  sixteen  and  one  half  feet 
per  perch,  and  that  defendant  knew  that  fact,  or  had  good 
reason  to  know  it."  The  plaintiff,  against  the  defendant's 
objection,  was  then  permitted  to  testify  as  follows:  '*  I  built  a 
stone  smoke-house  for  the  defendant  the  year  previous  to  the 
present  work,  and  in  estimating  the  number  of  perches,  I 
reckoned  sixteen  and  one  half  feet  to  the  perch.  Defendant 
also  took  the  dimensions  of  the  smoke-house,  and  said  his 
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estimate  agreed  with  mine,  and  he  paid  me  for  sixteen  and 
one  half  feet  per  perch." 

The  statute  (title  13,  Regulations  Pertaining  to  Trade,  c. 
71,  Weights  and  Measures)  provides  (sec.  1777)  that  "the 
^  perch '  of  mason-work  or  stone  is  hereby  declared  to  consist 
of  twenty-five  feet  cubic  measure."  It  also  contains  the  fol- 
lowing general  provision  (sec.  1778)  applicable  to  the  subject 
in  hand:  "  Contracts  in  which  no  other  scale  or  standard  is 
expressed  shall  be  taken  to  mean  the  above."  See  correspond- 
ing provision,  Blue  Book,  1843,  p.  655,  sec.  7. 

The  object  of  a  statute  is  to  be  considered  in  giving  it  a 
construction.  A  few  considerations  will  serve  to  make  this 
object  manifest.  Under  the  national  constitution  (art  1,  sec. 
8),  Congress  has  power  "to  fix  the  standard  of  weights  and 
measures."  This  power  it  has  never  exercised.  And  until  it 
is  exercised,  the  respective  states  may,  for  themselves,  regu- 
late weights  and  measures:  Bawle  on  Constitution,  c.  9;  Story 
on  Constitution,  sec.  1122;  Weaver  v.  Fegely^  29  Pa.  St  27  [70 
Am.  Dec.  151]  (1857),  and  authorities  there  cited. 

Experience,  in  all  ages  of  the  world,  has  shown  that  this  is 
a  proper  and  even  necessary  subject  of  legislative  regulation; 
that  in  no  other  way  can  certainty  and  uniformity  be  secured. 
"  Divers  weights  and  measures  "  were  deprecated  by  the  wise 
king:  Proverbs,  xx.  10.  And  similar  grievances  led  to  the 
declaration,  in  Magna  Charta,  that  there  should  be  but  "one 
weight  and  measure  throughout  the  kingdom."  To  secure 
^miformity,  numerous  statutes  have  from  time  to  time  been 
passed  in  England  and  by  the  various  states  in  this  country. 

It  was  especially  proper  that  the  legislature  should  fix  or 
define  a  "perch"  of  masonry,  for,  aside  from  statute,  the 
amount  is  not  only  uncertain,  but  this  uncertainty  is  of  a 
most  material  character.  Webster  (Diet,  Unabridged,  1865, 
voce  Perch)  thus  defines  it:  "In  solid  measure,  a  mass  sixteen 
and  one  half  feet  long,  or  a  foot  each  in  height  and  in  breadth, 
or  sixteen  and  one  half  cubic  feet."  Worcester  gives  no  defin- 
tion  in  solid  measure.  Many  of  the  arithmetics  fail  to  define 
a  "perch,"  but  one  of  the  latest  (Bobinson,  p.  169, 1860)  says: 
"A  perch  of  stone  or  of  masonry  is  sixteen  and  one  half  feet 
long,  one  and  one  half  feet  wide,  and  one  foot  high,"  or  twenty- 
four  and  three  quarters  cubic  feet  The  New  American  En- 
cyclopedia {voce  Perch),  after  giving  other  definitions,  adds: 
"  In  masonry,  a  perch  is  equal  to  twenty-five  cubic  feet" 

To  obviate    this  uncertainty,  and    to  secure    uniformity 
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throughout  the  state,  were  the  objects  of  the  statute.  If  a 
man  in  Davenport  contracts  with  an  inhabitant  of  Leclaire 
for  a  perch  of  stone,  or  with  his  neighbor  mechanic  to  lay  up 
a  perch,  the  statute  binds  both  parties,  and  local  customs  fix- 
ing a  different  measure  cannot  be  set  up,  unless  mentioned  in 
the  contract  To  allow  it  to  be  done  would  nullify  the  letter 
and  subvert  the  policy  of  the  statute, — would  introduce  that 
uncertainty  and  resulting  litigation  which  it  was  the  manifest 
and  wise  design  of  the  statute  to  remove  and  prevent. 

Thus  we  regard  the  case  upon  principle.  Counsel  cited  no 
authorities  directly  applicable,  but  our  own  examination  has 
shown  that  our  opinion  is  amply  and  uniformly  supported  by 
adjudications  elsewhere.  Thus  the  same  view  of  precisely  a 
similar  question  has  been  taken  by  the  supreme  court  of  Penn- 
sylvania in  a  case  essentially  the  same  as  the  one  at  bar. 

The  statute  of  that  state  of  April  15, 1834,  provided  that 
'^twenty  hundred  shall  make  one  ton.''  An  agreement  in  writ- 
ing was  made  whereby  the  defendant  contracted  ^'to  weigh  off 
and  deliver  forty  tons  of  pig  metal  at  twenty  dollars  per  ton"; 
breach,  that  defendant  had  delivered  but  thirty-four  and  one 
half  tons.  On  the  trial  plaintiff  offered  to  prove  "that  the 
universal  custom  with  dealers  in  pig  metal  is  to  buy  and  sell 
by  the  gross  ton  of  2,268  pounds,  and  that  defendant  has  al- 
ways sold  according  to  that  weight  and  usage."  The  district 
court  received  the  evidence,  and  it  was  proved  that  for  twenty- 
four  years  th  e  custom  at  the  place  where  the  metal  was  by  the 
contract  to  be  delivered  was  universal  to  give  2,268  pounds 
sand  mound  metal  to  the  ton,  and  the  plaintiff  accordingly 
recovered.  But  on  appeal  this  judgment  was  reversed  by  the 
supreme  court.  Lewis,  C.  J.,  delivering  the  opinion,  says:  "If 
twenty  hundred  pounds  make  a  ton,  the  defendant  had  deliv- 
ered, before  suit  brought,  the  quantity  required  by  his  covenant 
But  the  plaintiff  claimed  2,268  pounds  to  the  ton,  and  the 
court,  on  proof  of  a  custom  'among  those  dealing  in  metal 
throughout  the  iron  region  up  the  Allegany  River,  where  the 
contract  in  suit  was  made,  and  where  the  metal  was  to  be  de- 
livered,' permitted  the  jury  to  find  that  the  contract  was  for 
the  number  of  pounds  claimed  by  the  plaintiff.'*  The  supreme 
court  considered  that  it  was  important  that  the  standard  should 
be  uniform  throughout  the  state,  and  binding  upon  all  men 
within  it.  Local  customs  would  contravene  this  policy,  and 
lead  to  the  uncertainty  which  the  statute  intended  to  prevent 
The  statute  entered  into  the  contract  and  formed  an  essential 
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part  of  it.  The  contract  must  be  intended  to  have  been  made 
with  reference  to  the  law.  Being  in  writing,  the  conrt  should 
construe  it.  The  statute  abolishes  the  custom.  And  it  was 
accordingly  held  to  be  error  to  admit  the  evidence  of  custom 
to  control  the  statute,  and  permit  the  jury  on  such  evidence 
to  find  the  contract  to  be  different  from  its  legal  import:  Evans 
V.  MyerSy  25  Pa.  St.  114  (1855);  followed  in  Weaver  v.  Fcgely 
(holding  that  a  ton  of  coal  consisted  of  2,000  and  not  2,240 
pounds),  29  Id.  27  [70  Am.  Dec.  151]  (1857).  The  same  point 
was  expressly  decided  the  same  way  in  Many  v.  Beekman  Iron 
Co.,  9  Paige,  188, 195  (1841).  Chancellor  Walworth  there  says: 
''But  where  a  positive  statute  has  declared  the  meaning  or 
legal  signification  of  a  word  in  reference  to  its  use  in  contracts 
generally,  I  am  not  aware  of  any  Case  in  which  a  court  of  law 
has  gone  so  far  as  to  receive  parol  evidence  to  explain  a  writ- 
ten contract  expressed  in  the  language  of  the  statute,  by  show- 
ing that  the  statutory  term  in  that  particular  contract  meant 
something  else  than  that  which  the  legislature  has  declared 
should  be  its  meaning."  See  also  Noble  v.  thirdly  3  Term  Bep. 
271;  HocUn  v.  Cooke,  4  Id.  314;  King  v.  Major,  4  Id.  750;  King 
V.  Arnold,  5  Id.  353;  Paidl  v.  Leuns,  4  Watts,  402;  Addison  on 
Contracts,  854;  TrvLevMin  v.  Lodevy  11  Ad.  &  E.  599;  Taylor  v. 
Briggs,  2  Car.  &  P.  525.  The  present  case  is  essentially  dif- 
ferent from  PUmer  v.  Bank,  16  Iowa,  321,  as  there  was  in  that 
case  no  express  statutory  definition  of  the  word  ''currency." 
In  the  case  before  us  the  contract  was  made  after  the  statute. 
The  statute  applied  to  it.  And  the  statute  in  so  many  words 
declares  that  "  a  perch  shall  be  taken  to  mean  twenty-five  feet 
cubic  measure,  where  no  other  measure  is  expressed."  Here 
no  other  was  expressed.  The  district  court  "held  that  the 
plaintiff  might  show  an  express  or  implied  contract  to  count 
sixteen  and  one  half  feet  to  the  perch,  or  that  the  plaintiff  so 
understood  it,"  etc.  This  looks  plausible.  But  let  us  examine 
it.  There  was  no  pretense  of  any  other  contract  except  the 
written  one  before  alluded  to,  which  did  not  define  the  quan- 
tity a  perch  contained.  An  express  contemporaneous  contract 
would  have  to  be  in  writing,  or  else  the  agreement  would  be 
partly  written  and  partly  verbal.  There  was  no  express  con- 
tract on  this  point  shown,  written  or  verbal,  contemporaneous 
or  subsequent  Under  these  circumstances,  and  under  the 
issues,  evidence  showing  an  implied  contract  or  understand- 
ing different  fix>m  the  plain  and  legal  meaning  of  the  written 
and  express  agreement  was  obviously  incompetent.    Suppose, 
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however,  that  the  parties  in  fact  both  meant  a  perch  of  sixteen 
and  one  half  feet,  and  that  defendant  is  now  seeking  to  hold 
the  plaintiff  to  a  different  agreement,  to  obtain  and  retain  an 
unjust  advantage.  Upon  the  evidence  contained  in  the  record, 
considering  the  low  price  of  the  work,  the  testimony  of  the 
plaintiff  as  to  his  understanding,  that  of  masons  as  to  the  cus- 
tom, the  fact  that  a  perch  is  in  many  places  considered,  and 
in  a  standard  dictionary  defined  to  be,  sixteen  and  one  half 
feet,  and  particularly  the  silence  of  the  defendant  on  the  point 
of  his  understanding,  the  court  having  allowed  this  field  of 
inquiry  to  be  gone  into,  there  is  room  to  believe  that  the  par- 
ties did  in  fact  contemplate  a  perch  of  sixteen  and  one  half 
feet,  and  that  the  contract  for  some  reason  failed  in  this  respect 
to  express  the  intention  of  the  parties.  But  if  this  is  so,  the 
plaintiff  must  correct  the  contract  to  conform  to  the  actual  in- 
tention of  the  parties j  and  have  the  words  ''sixteen  and  one 
half  cubic  feet"  inserted  in  the  contract  after  the  words  "per 
perch."  To  reform  the  contract,  he  must  of  course  bring  his 
cose,  by  the  proof,  within  the  rules  and  practice  of  courts  of 
equity  on  this  subject.  In  point,  see  Many  v.  Beehman  Iron 
Co.,  9  Paige,  188.  As  the  case  stood,  the  court  erred  in  re- 
ceiving the  testimony  and  allowing  a  recovery  on  the  basis  of 
sixteen  and  one  half  feet  to  a  perch.  We  only  observe  that  if 
the  extra  work  was  to  be  paid  for  at  what  it  was  reasonably 
worth,  instead  of  by  the  perch,  the  dispute  as  to  the  quantity 
in  a  perch  would,  as  respects  the  extra  work,  be  immaterial. 

For  the  reasons  above  given  the  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded.  The  district  court 
will  give  the  plaintiff,  if  he  asks  it,  leave,  on  such  tentfs  as  to 
costs  as  it  may  deem  proper,  to  amend  his  petition  and  claim 
a  reformation  of  the  conlaract,  which  will  be  tried  by  the  first 
method,  unless  the  parties  otiierwise  agree.  When  this  issue 
is  decided  (whether  the  decision  shall  be  in  fiEtvor  of  a  reforma- 
tion of  the  contract  or  not),  the  court  will  then  proceed  to  try 
the  cause  as  one  by  ordinary  proceedingSi  unless  the  parties 
stipulate  for  some  other  mode  of  triaL 

Reversed. 


States  may  Rmvlatb  Whohib  ahb  Msasubm  ata  OongMis 
diet  its  power  in  this  mpeot:  IF«M«r  ▼.  ^<q0«%^  70  Aid.  I>m.  151,  aod  note 
154^  trMting  tfaitsabjwt 
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Green  v.  Sobanagb. 

119  Iowa,  4n.J 
MOSIOAOB  BY  Wm   07  HBB   fllFATUTB   FBOPBBTr  TO   SlOUBB  HuBBAHD'i 

Dbbt,  and  in  oonaderatioii  of  aa  extension  of  tune  for  the  payment 
thereof  is  valid  and  enf oroeaUe  against  the  property,  if  fairly  obtained. 

f  AL8B  ReFRBSBNTATIOMS  MaDB  TO  WOB   BT  HUSBABB^  OB  UlVDTTB  InTLU- 

BKOB  exerted  by  him  to  indnoe  her  to  exeoate  a  mortgage  on  her  separate 
property  to  secniA  his  debt,  she  having  afterwards  duly  acknowledged 
it|  will  not  affwt  the  mortgagee  or  prejndioe  his  secnrity,  if  the  hus- 
band's conduct  was  without  the  instigation^  procurement,  knowledge,  or 
consent  of  the  mortgagee. 

MOBIOAOB  BT  WOB   OV  HBB   SbPABATB   PBOPBBTT  TO    SbOUBB  HuSBAND'i 

Dbbt  18  IxyALiD  if  she  was  induced  to  execute  it  from  fear  excited  by 
threats  made  to  her  by  the  mortgagee  of  an  illegal  criminal  prosecution 
against  her  husband. 

liOBTOAOB  BT  WOB  OB  HBB   SePABATB   PBOFBBTT  TO  SbOITBB   HuSBABD's 

Dbbt  is  Valid^  though  executed  because  of  the  mortgagee's  threats  of 
criminal  prosecution  against  her  husband,  if  the  debt  is  just,  and  the 
criminal  accusation  was  well  founded,  or  upon  reasonable  grounds  be- 
lieved to  be  so  by  the  mortgagee,  and  the  wife  freely  and  deliberately 
executed  the  mortgage,  without  undue  influence  by  the  mortgagee,  un- 
less the  circumstances  are  such  as  render  it  illegal  as  an  agreement  to 
compound  a  felony. 

Suit  by  Green  and  Densmore  against  Scranage  and  wife,  to 
foreclose  a  mortgage  exeouted  by  the  defendants,  to  secure  a 
promissory  note  signed  by  both  of  them.  The  wife  alone  de- 
fended the  suit,  and  set  up  in  her  answer  her  coverture;  that 
the  land  mortgaged  was  her  separate  property;  that  the  debt 
was  her  husband's  debt;  and  that  the  note  and  mortgage  were 
procured  by  the  joint  fraud  of  her  husband  and  one  of  the 
plaintiffs.  The  fraud  alleged  consisted  of  threats  made  to  her 
by  one  of  the  plaintiffs,  that  if  she  did  not  execute  the  note 
and  mortgage,  the  plaintiffs  would  prosecute  her  husband 
criminally  for  obtaining  money  under  false  pretenses.  The 
verdict  was  for  the  defendant,  Mrs.  Scranage,  and  the  plain- 
tiffs appeaL    In  other  respects  the  opinion  states  the  case. 

Finchj  Clarky  and  Ricey  for  the  appellants. 
PhUUpa  and  PhiUipaj  for  the  appellees. 

By  Court,  Dillon,  J.  The  court  charged  the  jury  as  follows: 
''  1.  This  is  an  action  against  Mrs.  Scranage  for  the  foreclosure 
of  a  mortgage.  She  admits  the  execution  of  the  note  and 
mortgage,  but  alleges  that  the  execution  thereof  was  obtained 
through  fraud  and  undue  influence  used  by  the  plaintiff 
Green,  and  her  husband,  Scranage. 
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'^  Now,  if  you  believe  from  the  evidence  that  the  plaintiff 
Green,  or  Green  and  Scranage,  by  undue  influence,  induced 
Mrs.  Scranage  to  execute  the  note  and  mortgage,  so  that  you 
believe  it  was  not  her  voluntary  act  and  deed,  that  such  un- 
due influences  consisted  in  threats  to  prosecute  the  husband 
for  the  commission  of  a  crime,  or  by  words  amounting  to  such 
threats,  and  that  she  would  consequently  be  disgraced  by 
reason  of  such  prosecution,  unless  she  signed  the  note  and 
mortgage,  then  such  conduct  was  fraudulent,  and  if  through 
such  influences  she  signed  the  same,  it  is  a  fraud  upon  her 
rights,  and  you  should  find  for  the  defendants." 

The  court  further  instructed  the  jury:  2.  That  whether  the 
mortgage  was  obtained  from  Mrs.  Scranage  fraudulently  or 
not,  still  she  is  not  liable,  being  a  married  woman, ''  unless  the 
jury  further  find  from  the  evidence  that  the  execution  of  the 
note  related  to  her  own  separate  property,  or  was  for  the  ex- 
penses of  the  fiEunily,  or  education  of  the  children,  or  purports 
to  bind  herself  only." 

Deferring,  for  the  present,  any  consideration  of  the  first  por- 
tion of  the  charge,  it  is  clear  that  the  last  charge  or  direction 
to  the  jury  above  set  out  is  erroneous.  We  will  assume  that, 
as  against  the  plaintiffs,  the  property  mortgaged  was  the  wife's. 
It  seems  at  one  time  to  have  been  the  husband's,  to  have  been 
conveyed  by  him  to  one  Van  Meter,  to  secure  a  debt  owing  to 
him,  which  debt  was  paid  off  by  the  brothers  of  Mrs.  Scran- 
age with  money  from  their  father's  estate  belonging  to  her; 
and  with  the  husband's  consent.  Van  Meter  conveyed  the  land 
to  one  of  her  brothers,  and  he  subsequently  conveyed  it  to  his 
sister,  Mrs.  Scranage. 

This  was  prior  to  the  time  when  the  plaintiffs  became  cred- 
itors of  the  husband 

The  cause  was  tried  in  the  district  court  prior  to  the  publi- 
cation of  the  decisions  of  this  court  in  Jones  v.  CrosthwaiU^  17 
Iowa,  493,  and  Palton  v.  Kirmnan,  17  Id.  428. 

We  extract  the  following  from  the  case  last  named: — 

'*  The  transaction  with  Kinsman  was,  in  equity,  a  mortgage 
of  the  wife's  separate  property  to  him.  This  is  binding  upon 
her  in  equity,  and  equity  will  enforce  the  debt,  not  against  her 
personally,  indeed,  but  against  the  property  which  she  has 
pledged  for  its  payment  'A  wife,'  says  Kent  (2  Kent's  Com. 
167),  'may  also  sell  or  mcnrtgage  her  separate  estate  for  her 
husband's  debts,  and  such  a  mortgage,  when  founded  upon  a 
valuable  consideration,  and  not  unfidrly  obtained,  is  enforce- 
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able  in  equity  against  the  property  pledged.  See  also  Jones  y. 
CrossthwaiUj  17  Iowa,  393,  and  cases  cited  on  page  399;  Crahn 
V.  Niemcewicz,  11  Wend.  312;  Young  v.  Gm/,  28  HI.  20;  2 
Story's  Eq.  Jur.,  sec.  1399;  Demarest  y.  Wynkoop^  8  Johns.  Ch. 
129  [8  Am.  Dec.  467];  Clancy,  589;  Hawley  y.  Bradford,  9 
Paige,  200  [37  Am.  Dec.  390];  Loomer  y.  Wheelwright,  3 
Sand.  Ch.  135;  Vartie  y.  Underwoodj  18  Barb.  561;  Sheidle  v. 
Weishlee,  16  Pa.  St  134;  Knight  y.  WhiUhead,  26  Miss.  246; 
Wolf  V.  Van  Meter,  19  Iowa,  134;  County  of  Johnson  y.  Rugg, 
18  Id.  138;  Tiffany  and  Bullard  on  Trusts,  687." 

The  court's  charge  laid  down  a  different  doctrine,  asserting, 
in  substance,  that  the  defendant  was  not  liable  unless  the  note 
related  to  her  own  separate  property  or  was  giyen  for  family 
expenses,  etc. 

The  jury,  on  this  point,  should  haye  been  instructed  that  if 
her  husband  owed  the  debt,  this,  particularly  if  the  plaintiff 
extended  the  time  of  payment  in  consideration  that  the  wife 
would  execute  a  mortgage  upon  the  property  to  secure  it,  would 
constitute  a  yaluable  consideration  for  the  mortgage,  though 
the  wife  was  only  a  surety  for  her  husband;  and  such  mort- 
gage would,  in  equity,  be  binding  upon  the  property  therein 
described,  provided  it  was  not  fraudulently  or  unfEurly  ob- 
tained. 

The  first  instruction  of  the  court,  aboye  copied,  related  to 
the  alleged  fraud  in  obtaining  the  mortgage.  The  instructions 
of  the  court  should  be  applicable  to  the  special  circumstances 
of  the  case  before  it  The  instructions  of  the  court  in  relation 
to  undue  influences  are  neither  as  full  nor  as  accurate  and 
precise  as  they  should  haye  been. 

The  jury  should  have  been  told  that  any  faAae  representa- 
tions made  to  the  wife  by  the  husband,  or  undue  influence 
exerted  by  him  to  induce  her  to  execute  the  mortgage,  she 
having  afterwards  duly  acknowledged  it,  would  not  affect  the 
plaintiffs  or  prejudice  their  security,  if  this  conduct  on  the 
part  of  the  husband  was  without  their  instigation,  procure- 
ment, knowledge,  or  consent:  Baldwin  v.  Snowden,  11  Ohio  St 
203  [78  Am.  Dec.  303],  and  authorities  there  cited;  McHenry 
V.  Day,  13  Iowa,  445  [81  Am.  Dec.  438]. 

The  wife  seeks  to  be  relieved  from  her  mortgage  on  the 
ground  of  fraud  on  the  part  of  the  plaintiffs,  and  this  fraud  or 
unfair  conduct  must  be  brought  home  to  them. 

On  the  other  hand,  if  the  wife  was  induced  to  execute  the 

mortgage  from  fear  excited  by  threats  made  to  her  by  the 
Am.  dbc.  vol.  Lxxxvn-^ 
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plaintiffs  of  an  illegal  criminal  prosecution  against  her  hus- 
band, the  instrument  thus  obtained  would  not  be  binding  upon 
her. 

For  example,  if  the  criminal  association  was  known  by  the 
plaintiffs  to  be  unfounded,  and  the  threats  were  made  for  the 
purpose  of  overcoming  the  free  will  of  the  wife,  and  did  so 
overcome  it,  the  security  thereby  obtained  would  be  set  aside, 
on  account  of  the  attending  oppression  or  fraudulent  advan- 
tage taken  of  the  wife. 

But  if  the  debt  were  just,  and  the  criminal  accusation  was 
well  founded,  or,  upon  reasonable  grounds,  believed  to  be  so  by 
the  plaintiffs,  and  the  wife  freely,  upon  her  own  deliberate  con- 
viction of  what  was  best,  and  without  undue  influence  exerted 
by  the  plaintiffs,  executed  the  security,  it  would  be  valid, 
unless  given  under  such  circumstances  as  would  render  it  ille- 
gal as  an  agreement  or  arrangement  to  compound  a  felony  or 
not  to  prosecute  it:  Revision,  sees.  4286,  4287,  4670,  ol06;  1 
Parsons  on  Notes  and  Bills,  215;  Chitty  on  Contracts,  743,  and 
authorities  cited. 

In  support  and  illustration  of  these  views,  see  Eadie  v.  SlimF^ 
mon,  26  N.  Y.  9  [82  Am.  Dec.  395]  (1862),  and  cases  cited;  2 
Story's  £q.  Jur.,  sec.  239;  Tiffany  and  Bullard  on  Trusts,  162, 
687;  Willard's  Eq.  Jur.  208,  and  authorities  cited;  Fry  v.  -Pry, 
7  Paige,  461;  Jaqties  v.  M.  E.  Churchy  17  Johns.  548  [8  Am. 
Dec.  447];  Cruger  v.  Crugerj  5  Barb.  225;  Whdan  v.  Whdan,  8 
Cow.  537. 

Reversed  and  remanded 

Cole,  J.,  being  of  counsel,  took  no  part  in  the  cooaideratioD 
of  this  case. 

Falsx  KXPRI8XZITATION8  07  HusBAiiD  Imuonro  Wnn  to  Ejhuut*  Eai* 
ouxBRANOB  on  homestead  cannot  affect  innooent  paitiea  who  have  loaned 
money  upon  the  secnrity,  if  it  be  duly  acknowledged  by  the  wife:  McHenr$ 
V.  Day,  81  Am.  Dec.  438;  bat  see  Central  Bank  v.  CopeUutd,  81  Id.  697,  and 
uote  G02.  The  grantee  of  a  married  woman,  if  ignorant  of  any  facta  put- 
ting him  upon  inquiry,  may  rely  upon  the  certificate  of  acknowledgment  if 
that  be  in  due  form:  Louden  ▼.  Blifihe,  67  Id.  442,  and  note  445. 

Thrsat  ot  Legal  Prociss  is  kot  Doasss.  The  party  may  plead  and 
make  proof  and  show  that  he  is  not  liable:  Clq/lin  v.  McDonough,  84  Am.  Dec. 
54»  note  57;  FuUon  v.  Hood,  75  Id.  664,  note  672.  But  in  Eadie  ▼.  SUmnum, 
82  Id.  395,  it  is  held  that  an  assignment  procured  from  a  woman  by  ttreat- 
ening  to  arrest  her  husband  and  prosecnte  him  is  void.  See  also  CenircU  Bank 
V.  Copdand,  81  Id.  597,  and  note  602. 

Wife  may  Mobtoaoe  her  Separate  Propxbtt  to  Secure  Hosbakd's 
Debt:  JanUnon  v.  Jamkom.  81  Am.  Deo.  636;  BoUk  ▼.  FramcoU.  51  Id.  760f 
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Hawley  v.  Bradford^  ZJ  Id.  390;  Samprnm  ▼.  WUUammm,  55  Id.  702;  Imt  tM 
Bayler  v.  Commonweaith^  80  Id.  551.  The  principal  oise  is  died  to  the  point 
that  a  mortgage  upon  a  homestead  of  which  the  legal  title  is  in  the  wife, 
executed  by  the  husband  and  wife  to  seeore  a  note  given  for  an  eTiiiting  debt 
of  their  son,  in  consideration  of  an  extension  of  time,  is  Tilid  and  may  be 
enforced:  Low  Bros,  ds  Co*  v.  Andenon^  41  Iowa,  478. 


Hall's  Adm'x  v.  MoHenbt. 

n9  IoWA«  02L] 

ADDinoN  or  Another  Maker  to  Note  at  Instahcb  07  Path;  and  wHIi- 

oat  the  knowledge  of  the  other  makers,  after  the  note  is  oon^leted  and 

delivered,  operates  to  discharge  the  other  makers. 
Addition  of  Another  Maker  to  Note  beiorb  rra  Coiipletion  aitd  Db- 

LivEBT  will  not  discharge  original  makers,  if  made  without  the  knowledge 

of  the  payee,  semble, 
SuBETT  ON  Note  is  Disoharoed  from  Lluseuit  bt  Addition  of  Aif- 

OTiiER  Surbtt  without  his  consent,  though  before  the  delivery  of  the 

note,  if  the  payee  knew  that  «he  addition  was  made  without  his  oon* 

sent. 
drrriNo  off  Name  of  One  Surbtt  without  Consent  of  Other  SuBcnr 

by  payee  is  such  an  alteration  of  a  note  f^  will  dtMtega  t^  latter 

surety  tern  liability  thereon. 

Action  on  promissory  note  against  the  defendant  as  surety 
for  the  maker  Gill.  In  his  answer  the  defendant  alleged  that 
he  signed  as  the  surety  of  Gill;  that  the  note  was  then  blank 
as  to  the  payee,  and  did  not  contain  the  words  ''  in  specie  '* 
after  the  word  '' dollars";  that  Gill  intended  to  use  the  note 
to  obtain  a  loan  from  Hall,  but  had  authority  to  fill  the  blank 
with  the  name  of  any  person  who  would  loati  the  money;  that 
Hall  refused  to  take  the  note  as  written,  and,  without  the  de- 
fendant's knowledge,  had  the  words  *'in  specie"  written  in 
after  the  word  ''  dollars  ";  that  Gill,  for  the  benefit  and  at  the 
instance  of  Hall,  and  without  the  defendant's  knowledge,  pro- 
.  cured  one  Lyon  to  sign  the  note  as  co-obligor,  and  he  placed 
his  name  immediately  under  the  defendant's  name;  and  the 
note  in  this  form  was  delivered  to  Hall,  who  took  it  with  full 
knowledge  of  all  the  facts.  It  was  also  alleged  that  some  four 
years  after  the  note  became  due.  Hall,  or  some  one  for  him,  or 
wiUi  his  c^usent,  or  the  plaintiff  as  admimstratrix,  altered 
the  note  without  the  defendant's  knowledge  or  consent,  by 
cutting  off  the  signature  of  Lyon,  and  leaving  it  with  the 
signatures  of  Gill  and  the  defendant  And  the  defenaant 
claimed  that  by  these  additions  and  alterations  in  the  note  he 
was  released  from  his  liability  thereon.    Plaintiff  demurred  tc 
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this  answer;  the  demurrer  ?ra8  overmledy  and  plaintiff  ap- 
pealed. 

B.  N.  Kinyofij  for  the  appellant 

McHenry^pro  se. 

By  Court,  Wbiqht,  J.  Appellee  in  his  argument  does  not 
insist  that  the  adding  of  '^he  words  "  in  specie  "  had  the  effect 
to  discharge  him.  We  may  therefore  dismiss  this  feature  of 
the  case  without  comment,  simply  referring  to  Sanderson  y. 
SymondSy  1  BhkL  A  B.  42Sy  and  Stephens  y.  Oraham^  7  Serg.  & 
R.  605  [10  Am.  Dec.  485],  as  throwing  some  light  on  the 
question  inyoWed. 

The  points  relied  upon  are:  1.  That  the  addition  of  the 
name  of  Lyon  as  a  co-surety  or  co-promisor,  without  defend- 
ant's consent,  this  being  known  to  Hall,  so  changed  the  in- 
strument as  that  it  was  not  his  (defendant's)  undertaking; 
2.  That  if,  notwithstanding  this  addition,  it  was  binding,  then 
plaintiff  or  payee,  by  cutting  off  the  name  of  the  third  prom- 
isor, so  changed  the  note  or  affected  its  integrity  as  to  dis- 
charge defendant. 

When  a  note  has  been  fully  issued,  completed,  and  deliy- 
ered  to  the  payee,  the  doctrine  seems  to  be  well  sustained  that 
the  addition  of  another  maker  at  the  instance  of  the  payee, 
and  without  the  knowledge  of  the  other  makers,  operates  to 
discharge  the  latter.  Thus,  says  Mr.  Parsons,  if  a  person 
sign  a  joint  and  seyeral  note  with  another  as  surety,  and  a 
third  name  be  afterwards  added,  also  as  surety;  without  his 
oonsent,  ^he  note  is  vitiated  as  to  the  first  surety:  2  Notes  and 
Bills,  556. 

The  reasons  or  principles  on  which  this  rule  is  founded  we 
need  not  discuss,  as  they  will  be  found  referred  to  at  length 
by  the  learned  author,  and  also  in  the  following  cases:  Chap- 
pell  V.  Spencevy  23  Barb.  584;  Harper  v.  State,  7  Blackf.  61; 
Bank  of  Limestone  v.  Fenichj  5  T.  B.  Mon.  25;  PuUiam  v.  With- 
ersy  8  Dana,  98  [33  Am.  Dec.  479];  Adams  v.  Frye,  3  Met.  103; 
note  and  authorities  cited  to  Smith  y.  Crooker,  5  Mass.  540; 
Master  y.  MiOer,  4  Term  Rep.  320;  S.  C,  1  Smith's  Lead.  Cas. 
458,  and  note;  2  Parsons  on  Contracts,  sec.  7,  p.  716;  Addison 
on  Contracts,  1082;  and  see  particularly  the  comparatively 
recent  case  (decided  in  1855)  of  Gardner  y.  fValsh,  5  El.  & 
B.  82,  oyerruling  Catton  y.  Simpson,  8  Ad.  &  E.  136. 

These  cases  and  authorities,  as  £Etr  as  we  have  been  able  to 
examine  them,  treat  of  the  doctrine  as  applied  to  a  note  fuUy 
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issued  and  delivered,  and  when  the  name  is  alK.„^4  4i*xl6  ob- 
tained, at  the  instance  of  the  payee,  or  with  his  knowledge  or 
consent,  without  the  consent  of  the  original  maker  or  makers. 
Indeed,  we  can  find  no  case  precisely  analogous  to  the  one  ai 
bar.  And  we  are  not  prepared  to  go  to  the  extent  of  holding 
that  such  addition  of  a  name  before  the  complete  execution 
of  the  instrument  would  have  the  effect  of  discharging  the 
other  joint  and  several  maker,  when  the  payee  had  no  knowl- 
edge of  the  circumstances  under  which  the  note  was  signed 
by  the  joint  maker,  or  of  his  intention  at  the  time  of  signing. 
It  will  be  readily  seen  that  this  might  involve  the  inquiry, 
whether  the  surety,  by  delivering  the  note  to  the  principal, 
had  not  placed  it  in  his  power  to  procure  other  parties,  and 
whether  he,  rather  than  the  payee,  should  not  suffer  the  con- 
sequences hereof, — a  field  of  inquiry  not  free  from  difficulty, 
and  one  which,  in  our  opinion,  we  need  not  enter  into  in  this 
instance. 

This  note,  on  its  face,  shows  that  it  is  made  by  Gill  as  prin- 
cipal and  McHenry  as  his  surety.  In  addition  to  this,  it  is 
averred  in  the  answer  that  Hall,  Uie  payee,  took  the  note  with 
a  full  knowledge  of  all  the  facts.  If  so,  then  he  knew  that 
McHenry  signed  the  note  intending  to  be  the  sole  surety  of 
Gill,  and  that  he  did  not  intend  to  be  jointly  and  severally 
bound  with  any  other  person.  This  being  so,  it  seems  to  us 
that  the  reason  of  the  rule  applies,  which  would  declare  tho 
defendant  discharged  when  the  other  name  was  added  after 
(he  note  was  fully  completed  and  delivered.  For  the  payee 
knew  just  as  well  what  defendant's  contract  was,  what  his  in- 
tended and  understood  liability,  as  though  Lyon  had  not 
signed  until  after  he  had  accepted  the  note  and  parted  with 
his  money.  And  this  is  especially  so  when  we  consider  that 
defendant  was  a  surety,  known  to  be  such  to  the  payee,  whos^ 
rights  are  guarded  with  great  care,  and  as  to  whom  the  doc- 
trine imder  discussion  should  be  applied  as  a  protection,  and 
not  to  his  injury:  2  Parsons  on  Notes  and  Bills,  561;  Water- 
man  v.  Vose,  43  Me.  504;  Lisle  v.  Rogers,  18  B.  Mon.  528. 

But  however  this  may  be  (and  it  is  due  to  one  member  of 
the  court,  Cole,  J.,  to  say,  that  he  is  not  prepared  to  fully 
commit  himself  to  this  position,  in  the  absence  of  some 
element  of  fraud  on  the  part  of  the  payee,  or  proof  of  injury 
to  the  defendant),  yet  we  unite  in  the  opinion  that  the  subse- 
quent act  of  the  payee,  in  cutting  off  the  name  of  Lyon,  with- 
out the  knowledge  of  the  o^^er  surety,  had  the  effect  of  so 
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altering  tne  note  as  to  discharge  defendant.  This  amounted 
to  a  spoliation  of  the  instrument,  or  so  affected  its  integrity 
by  the  act  of  the  payee  as  that  he  should  not  be  allowed  to 
claim  any  advantage  from  it  as  against  the  other  surety.  / 
payee  should  not  be  allowed  thus  at  his  mere  will,  however 
honest  his  motive,  to  tamper  with  a  contract  which  should  be 
kept  entire  and  immutilated,  and  which  frequently,  and  in- 
deed,  generally,  is  the  best  and  only  evidence  of  the  rights, 
equities,  and  liabilities  of  all  the  parties  to  it.  The  policy  of 
the  law  is,  to  look  to  and  secure  this  integrity,  and  especially 
when  it  is  assailed  by  the  payee  himself,  without  looking  be- 
yond to  ascertain  whether  there  has  been  actual  injury  or 
fraud.  In  support  of  this*  view  we  refer  to  the  authorities 
already  cited,  as  also  Mam  v.  Bradley,  11  Mees.  &  W.  590; 
GiUett  V.  Sweet,  1  Gilm.  475. 

So  that  we  unite,  without,  perhaps,  placing  our  opinions 
upon  the  same  grounds  or  adopting  the  same  reasoning,  in  the 
conclusion  that  the  judgment  below  should  be  affirmed. 

lilTKBIAL  AlTXRATIOH  OF   NaOOTZABLS  IVSTBUMSMT   ReNDBBS  It  Von>: 

WiOhmmm  v.  SmUh^  78  Am.  Deo.  478»  and  note  486;  Fajf  ▼.  Smith,  79  Id. 
762,  and  note  754.  Bat  the  payee  of  the  note  may  alter  it  in  any  way  au- 
thorised by  the  maker:  WUaon  ▼.  ffendenon,  48  Id.  716;  Humphrtya  ▼.  Qmlr 
loiOy  38  Id.  499;  Shnpmm  ▼.  Staekhouae,  49  Id.  554;  IngUah  v.  Breneman,  41 
Id.  96.  Catting  or  tearing  off  a  material  portion  of  the  note  is  a  material 
alteration  avoiding  it  if  dona  without  the  consent  of  the  maker:  Wheelock  ▼. 
Freeman,  23  Id.  674;  HoUy.  Cammonwealih,  30  Id.  685.  The  principal  case 
is  cited  to  the  point  that  after  the  delivery  of  a  joint  and  several  note, 
the  addition  of  the  name  of  a  third  person  as  maker,  with  the  privity  of  the 
holder,  bat  without  the  conaent  of  the  original  signers,  vitiates  the  note  as  to 
tlielattsr:  ITaaacs  v. /eioefll  21  Ohio  St.  173. 


MoGlellan  V.  Marshall. 

[19  loWA,  WLl 
fwuiroziOH  MAT  Ibsub  to  RBSTBAnr  Pbooeedinos  on  BxiouTioN  issaed  on 
an  alternative  jadgment  for  the  valae  of  property  replevied  in  default  of 
a  retom  thereof,  where  the  property  has  been  tendered  back  within  a 
time  that  is  reasonable  onder  all  the  drcamstances  of  the  case,  especially 
where  the  plaintiff  has  paid  all  the  costs  of  the  replevin  suit,  is  the  real 
owner  of  the  property,  and  offered  to  return  the  property  so  as  to  open 
the  way  for  a  new  demand  and  recovery  of  the  property  by  suit. 

Petition  in  equity  averring  that  plaintiff  was  the  owner  of 
a  mare  which  strayed  away  and  was  taken  up  by  the  defend- 
ant, who  failed  to  comply  with  any  of  the  provisions  of  the 
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estray  law;  that  afterwards  plaintiff,  upon  defendant's  refusal 
to  surrender  the  mare,  replevied  her;  that  upon  the  trial  of  the 
action  he  voluntarily  suffered  a  nonsuit,  because  he  had  not 
af  the  time  sufficient  proof  of  a  demand  which  the  court  held 
it  was  necessary  to  prove  in  order  to  maintain  the  action;  and 
the  court  thereupon  rendered  judgment  against  plaintiff  for 
a  return  of  the  property,  and  in  default  thereof  a  judgment 
for  $160,  the  value  of  the  mare;  that  defendant  resided  forty 
miles  from  the  residence  of  plaintiff;  that  at  the  time  of  the 
rendition  of  the  judgment  the  mare  had  received  an  injury, 
and  it  was  impossible  for  her  to  travel,  but  that  as  soon  as  she 
was  in  a  condition  to  do  so,  about  thirty  days  after  the  rendi- 
tion of  the  judgment,  plaintiff  stavted  with  her  and  arrived  at 
defendant's  residence  about  three  days  later  and  tendered  the 
mare  to  him,  but  he  refused  to  receive  her;  that  before  he 
made  the  tender  he  had  paid  all  the  costs  of  the  replevin  suit, 
including  the  costs  of  execution,  which  defendant  had  pre- 
viously sued  out;  that  the  offer  ta  return  the  property  was 
made  as  soon  as  was  practicable  under  the  circumstances; 
that  plaintiff  is  the  real  owner  of  the  mare;  that  defendant's 
judgment  was  unjust  and  irregular;  that  it  was  rendered  upon 
the  taking  of  the  nonsuit,  without  any  trial  whatever  or  the 
hearing  of  any  evidence  as  to  the  ownership  of  the  property; 
that  defendant  is  insolvent  and  is  now  seeking  to  enforce  the 
judgment  by  execution,  notwithstanding  the  offer  of  plaintiff 
to  return  the  property,  though  in  fad  plaintiff  intended  if  the 
mare  was  received,  to  redemand  a  delivery  of  her,  and  if 
refused,  to  commence  anew  the  action  of  replevin.  And  there- 
fore plaintiff  prayed  that  the  court  restrain  further  proceedings 
upon  the  execution,  and  grant  the  requisite  relief,  etc.  A  de- 
murrer to  this  petition  was  sustained,  and  the  plaintifi 
appealed. 

WiUiamsan  and  8u  Joh/n^  for  the  appellant. 

WUhrow  and  Smithy  for  the  appellee. 

By  Court,  Lows,  C.  J.  It  is  objected,  first,  under  the  de- 
murrer, that  a  case  for  equitable  interference  is  not  made  by 
the  petition;  that  although  the  proceedings  in  the  replevin 
suit  may  be  voidable  for  error,  still,  they  are  not  void,  and 
may  not  be  enjoined  in  equity  in  the  absence  of  any  alleged 
fraud,  mistake,  accident,  or  surprise.  It  is  true  that  none  of 
these  things  are  made  the  ground  of  the  petition,  nor  yet,  on 
the  other  hand,  is  it  the  purpose  of  the  bill  to  restrain  the 
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proceedings  in  that  suit,  so  much  for  matters  occurring  before 
and  at  the  rendition  of  the  judgment  therein  as  for  what 
subsequently  transpired.  If,  in  a  very  few  days  after  the 
rendition  of  the  judgment  for  the  return  of  the  property,  the 
plaintiff  had  tendered  a  delivery  of  the  same  to  the  defend- 
ant in  the  replevin  suit,  and  he  had  refused  to  accept  the 
property,  and  insisted  on  enforcing  the  alternative  judgment 
for  the  value  of  the  property  by  execution,  we  suppose,  in 
such  a  contingency  it  would  be  admitted  that  the  chancellor 
would  be  justified  in>  restraining  the  execution.  And  yet, 
this  is  just  what  the  plaintiff  has  done  in  this  case,  except 
that  his  offer  to  return  the  property  was  not  in  a  very  few 
days  after  the  judgment,  but  wiUiin  thirty-two  or  thirty-three 
days  thereafter.  The  question  then  is,  whether  a  court  of 
equity  will  consider  the  offer  to  return  as  having  been  made 
within  a  reasonable  time.  What  may  or  may  not  be  reason- 
able, will  and  often  does  depend  upon  circumstances  which 
equity  will  regard.  The  demurrer  accepts  as  true  the  ma- 
terial allegations  bearing  upon  this  point.  The  statement  is, 
that  plaintiff  resided  some  forty  miles  from  the  defendant, 
where  the  return  was  to  be  made;  that  at  the  time  the  judg- 
ment was  entered,  the  mare  had  been  injured,  and  was  lame, 
so  that  it  was  impossible  for  her  to  travel,  and  that  he  offered 
to  make  the  return  as  soon  as  it  was  practicable.  Now,  the 
delay  of  thirty  days  is  not  very  unreasonable  in  itself,  but 
when  it  is  accounted  for  upon  circumstances  so  controlling  as 
that  which  constitutes  the  above  excuse,  it  is  but  the  dictate 
of  common  justice  that  the  same  should  be  received  as  sat- 
isfactory. Add,  then,  to  this  the  alleged  fact  that  the  plain- 
tiff had  paid  all  the  costs  of  the  replevin  suit,  including  that 
of  the  execution  which  had  just  been  put  into  the  hands  of 
the  officer,  and  upon  which  no  action  had  been  taken  at  the 
time  of  the  proffered  return  of  the  property;  that  the  judg- 
ment in  the  replevin  suit  fails  to  specify  within  what  time 
the  return  should  be  made;  that  the  right  of  possession  and 
title  of  the  property  were,  as  a  matter  of  fact,  in  the  plaintiff; 
that  the  defendant  was  a  wrong-doer,  ab'initiOf  as  respects  the 
same;  that  the  delay  in  the  return  thereof  was  the  result  of 
necessity,  and  not  from  any  wish  or  interest  to  treat  the 
order  of  the  court  with  defiance;  that  his  purpose  in  offer- 
ing to  return  the  property,  besides  complying  with  the  order 
of  the  court,  was  to  open  the  way  for  a  new  demand  and  re- 
covery of  the  property  by  suit.    These  are  such  an  aggrega- 
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tion  of  facts  and  circumstances  as,  in  our  opinion,  justlj  calls 
lor  the  equitable  interference  and  cognizance  of  the  court. 
This  conceded,  all  the  other  objections  raised  to  the  bill  by 
the  demurrer  insisted  upon  in  argument  are  answered  and 
covered  thereby,  and  we  hold  that  the  demurrer  should  have 
been  overruled  instead  of  sustained,  wherefixre  the  iudgment 
will  be  reversed  and  the  cause  remanded. 
Beversed. 


DamniikiiT  ni  Du'uius  Attinwr  Wbohi  JuDomnr  bas  buh  Rihduibd 
htfl  no  right  to  pay  the  Talno  MMfsed  and  letiin  tho  ptupcrty,  and  •qiiit:' 
will  nod  enjoin  tho  mdanrvtmi  of  thojodgmoit  fortho  fjituwfijr  npon  a 
tnder  olllia  valoa  tbotiof  s  JoHrmr*  Thtmut,  S9  Abl  Dm.  IS7> 
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Cusio  V.  Douglass. 

Jvooiuorr  Rbndibxd  Fbiob  to  Adoptioh  ov  Coasmrnrnon  is  hot  Sx- 
CBFTXD  from  the  q^eration  of  the  homeeteed  exemption  dime  by  the 
daiue  providing  that  all  contracts,  judgmental  etc,  shall  oontmne  after 
the  change  from  a  territorial  government  to  a  state  government  as  if  no 
change  had  taken  place,  since  the  object  of  this  daose  was  to  save  the 
right  to  enforce  all  contractB,  judgments,  etc,  leaving  the  means  of  en- 
forcing them  subject  to  such  changes  as  the  constitution  or  legislature 
under  it  might  make,  and  not  to  prohibit  a  change  of  remedy. 

ExzMPnoN  Laws  Apflt  to  Rxmxdt  onlt,  ajsd  mat  ArwEor  Fuob  Ck>ii- 
T^iAcrs  without  impairing  the  obligation  thereof,  so  long  as  they  are 
widiin  the  dictates  of  sound  policy,  humanity,  and  the  well*beiDg  of  the 
community;  and  within  these  limits  the  state  is  the  sole  judge  of  the  ez* 
tent  of  the  exemptions. 

OolTaTiTDnoNAL  Pboyxsion  ExxHPToro  Aa  HoMSBXiAD  160  AoBn  of  fsrm- 
ing  land,  or  one  acre  within  the  limits  of  any  incorporated  city  or  town, 
does  not  impair  the  obligation  of  contracts,  notwithstanding  the  value 
may  vary  greatiy  with  the  size  of  the  dty  or  the  nearness  of  the  land 
thereto;  since  the  average  of  the  homesteads  is  not  unreasonable 

Statx  is  not  OMmpoTKNT  Aa  TO  Amount  of  Pbopkrtt  to  be  Exxmftsd 
AS  Homxstsad,  and  its  action  will  not  be  constitutional  if  it  shall  be  ap- 
parent that  the  object  was  not  so  much  to  secure  the  well-being  of  the 
citizens  as  to  enable  them  to  hold  large  amounts  of  property  for  their 
own  aggrandizement  and  for  other  purposes  than  that  of  homesteads 

Action  of  Stats  in  ExxMPriNO  Pbopsbtt  Aa  HoMxaTXAD  will  bx  Su»- 
TAiNXD  AS  Constitutional,  although  it  may  hore  and  there  work  au 
individual  hardship,  so  long  as  the  extent  of  the  homestead  shall  be  in 
accordance  with  sound  policy  and  humanity,  and  no  greater  than  shall 
be  reasonably  necessary  to  protect  the  dtiions  in  their  pnrsoits  neceeaary 
to  their  existenoe  and  well-being. 
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PsnnoN  for  injunction  against  sale  of  property  on  execu- 
tion.   The  opinion  states  the  case. 

Thomas  P.  FenUm^  for  the  plaintiff  in  error. 
Douglass  and  StiUingSy  for  the  defendants  in  error. 

By  Court,  Cbozieb,  C.  J.  On  the  twenty-seyenth  day  of 
August,  A.  D.  1860,  John  C.  Douglass,  one  of  the  defendants 
in  error,  before  a  justice  of  the  peace  in. Leavenworth  County, 
recovered  a  judgment  against  Mary  Cusic,  the  plaintiff  in 
error,  for  one  hundred  dollars  and  costs  of  suit,  and  on  the 
twenty-fifth  day  of  March,  A.  D.  1861,  caused  to  be  filed  in 
the  office  of  the  clerk  of  the  district  court  for  said  county  a 
transcript  of  that  judgment.  In  the  year  1863,  Mrs.  Cusic 
became  the  owner  of  three  lots  in  Leavenworth,  upon  which 
is  a  large  brick  house.  The  lots  are  all  in  one  indoeure,  and 
the  whole  is  occupied  by  her  as  a  homestead,  she  being  the 
head  of  a  family.  The  lots  do  not  altogether  in  quantity 
amount  to  one  acre  of  land.  On  the  first  day  of  February, 
1864,  an  execution  was,  by  the  clerk,  issued  upon  the  judg- 
ment and  delivered  to  the  sheriff  of  the  county,  who,  having 
levied  upon  one  of  the  lots,  was  proceeding  to  advertise  and 
sell  the  same  when  a  petition,  setting  out  the  foregoing  facts, 
was  filed  in  the  clerk's  office  of  the  district  court  of  Leaven- 
worth County,  praying  an  injunction  against  the  sale  of  the 
property.  To  this  petition  a  demurrer  was  interposed,  upon 
the  ground  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  demurrer  was  sustained. 
To  reverse  this  judgment  this  proceeding  was  instituted. 

It  is  claimed  by  the  plaintiff  in  error  that  the  property  is 
exempt  from  sale  upon  the  judgment  referred  to,  under  the 
homestead  exemption  provision  of  the  constitution.  To  this 
claim  the  defendant  interposes  two  objections:  1.  The  first 
section  of  the  schedule  to  the  constitution  excepts  this  judg- 
ment from  the  operation  of  the  homestead  exemption  clause; 
and  2.  If  it  be  not  excepted,  then  the  exemption  clause  is  in 
contravention  of  the  constitution  of  the  United  States,  as  im- 
pairing the  obligations  of  contracts. 

These  objections  will  be  considered  in  the  order  stated. 

The  clause  of  the  schedule  relied  upon  is  as  follows:  — 

**  That  no  inconvenience  may  arise  from  the  change  from  a 
territorial  government  to  a  permanent  state  government,  it  is 
declared  by  this  constitution  that  all  suits,  rights,  actions, 
prosecutions,  recognisances,  contracts,  judgments,  and  claims, 
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both  as  respeots  individuals  and  bodies  corporate,  shall  con- 
tinue as  if  no  change  had  taken  place/' 

The  defendant  in  error  claims  that  this  clause  continues  to 
him  the  same  means  of  enforcing  his  judgment  that  he  had 
before  the  adoption  of  the  constitution;  that  he  may  subject 
to  its  satisfaction  now  any  property  that  would  have  been 
liable  had  no  state  govemmeirt  been  organized;  that  inas- 
much as  he  might  then  have  caused  to  be  sold  any  real  estate 
exceeding  one  thousand  dollars  in  yalue,  he  may  do  so  now. 

Such  the  court  does  not  conceive  to  be  the  meaning  of  the 
clause.  Its  object  was  to  save  all  contracts,  judgments,  etc., 
so  far  as  the  right  to  enforce  them  was  concerned,  leaving  the . 
means  of  enforcing  and  carrying  them  out  subject  to  such 
changes  as  the  adoption  of  the  constitution  or  the  legislature 
under  it  might  make.  It  certainly  was  not  the  intention  to 
provide  that  no  change  of  remedy  which  might  be  adqpted 
under  the  constitution  should  apply  to  the  enforcement  of  a 
contract  made  or  judgment  rendered  before  its  adoption. 
Such  a  construction  would  operate  to  keep  in  force  laws  flatly 
repugnant  to  the  constitution  itself,  and  such  laws  are  by  di- 
rect implication  repealed  by  that  instrument.  The  court  is 
therefore  of  opinion  that  the  first  objection  referred  to  is  not 
well  founded. 

2.  The  other  objection  presents  one  of  the  most  important 
questions  ever  addressed  to  this  tribunal.  The  validity  of  a 
provision  of  the  organic  law  of  the  state  is  denied,  and  a  de- 
cision  on  the  subject  is  unavoidable.  There  can  be  no  mis- 
taking the  will  of  the  people  upon  the  subject.  The  clause  in 
controversy  was  referred  to  them  for  ratification  or  rejection, 
separate  firom  the  other  provisions  of  the  constitution,  and  was 
adopted  by  a  very  large  majority.  Their  attention  was  espe- 
cially directed  to  it,  and  if  one  provision  more  than  another 
could  have  binding  force  upon  law-makers  and  law-expound- 
ers, such  pre-eminence  should  be  attributed  to  this  one.  But 
notwithstanding  these  considerations,  if  it  be  in  contravention 
of  the  constitution  of  the  United  States  as  to  transactions  oc- 
curring before  its  adoption,  it  is  void  and  this  court  must  so 
declare  it. 

The  clause  is  in  these  words:  *'  A  homestead  to  the  extent 
of  160  acres  of  farming  land,  or  of  one  acre  within  the  limits 
of  any  incorporated  town  or  city,  occupied  as  a  residence  by 
the  family  of  the  owner,  together  with  all  the  improvements 
on  the  same,  shall  be  exempted  from  forced  sale  under  any 
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process  of  law,  and  shall  not  be  alienated  without  the  joint 
consent  of  both  husband  and  wife  when  that  relation  exists; 
but  no  property  shall  be  exempted  from  sale  for  taxes,  or  for 
the  payment  of  obligations  contracted  for  the  purchase  of  said 
premises,  or  for  the  erection  of  improvements  thereon,  provided 
the  provisions  of  this  section  shall  not  apply  to  any  process  of 
law  obtained  by  virtue  of  a  lien  given  by  iJie  consent  of  both 
husband  and  wife." 

The  defendant  in  error  contends  that  this  provision,  so  far 
as  it  relates  to  this  case,  is  contrary  to  the  tenth  section  of  the 
first  article  of  the  constitution  of  the  United  States,  which 
provides  that  "no  state  shall  pass  any  law  impairing  the 
obligation  of  contracts."  If  the  provision  of  the  state  consti- 
tution contravenes  this  clause  as  construed  by  the  supreme 
court  of  the  United  States,  it  must  fSEill.  That  tribunal  fs 
the  supreme  arbiter  of  all  questions  of  the  construction  of  the 
national  constitution,  and  this  court  should  adopt  its  decisions. 

Much  juridical  discussion  has  been  indul^d  in  concern- 
ing what  pertains  to  the  contract  and  what  to  the  remedy; 
and  although  it  was  at  one  time  held  that  the  law  of  the  rem- 
edy might  be  changed  to  an  almost  unlimited  extent  without 
impairing  what  was  considered  the  obligation  of  the  contract, 
it  is  now  decided  that  very  slight  changes  in  the  remedy  will 
impair  its  obligation.  But  the  line  of  demarkation  between 
what  will  and  what  will  not  so  a£fect  the  contract  is  so  illy 
defined  that  it  is  exceedingly  difficult  to  trace  it  For  ex- 
ample, it  has  been  held  that  to  abolish  imprisonment  for  debt 
would  not  impair  the  obligation  of  a  contract,  yet  to  authorize 
a  redemption  of  lands  sold  upon  execution  would  have  that 
efl*ect.  Also,  that  to  require  the  property  of  one  debtor  to 
bring  two  thirds  of  its  real  value  would  be  unconstitutional, 
while  it  would  be  lawful  to  provide  that  the  property  of  another 
should  not  be  used  at  all.  When  the  law  did  not  require  an 
appraisement  of  real  estate  nor  exempt  household  furniture  or 
implements  of  husbandry,  two  men  might  on  the  same  day 
contract  debts,  the  one  owning  real  estate,  the  other  nothing 
but  personal  property,  and  under  the  decisions  the  legislature 
could  not  by  subsequent  legislation  require  the  land  to  bring 
two  thirds  of  its  value  in  case  of  sale,  but  might  provide  the 
other  .man's  property  should  not  be  sold  at  alL  This  court 
will  not  attempt  to  reconcile  this  incongruity  or  to  ascertain 
from  the  opinions  of  the  supreme  court  the  location  of  the 
line  which  separates  the  lawful  and  unlawftd  provisions  of 
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the  legislataie  in  reference  to  the  remedy  on  contracts.  It 
will  be  sufficient  if  that  court  has  established  or  recognised  a 
principle  which  should  control  in  this  case.  That  it  has  dona 
so  may  be  made  apparent. 

In  the  case  of  BrofiBon  v.  Kintsiey  1  How.  811,  the  supreme 
court  of  the  United  States  say:  '^A  state  may  regulate  at  pleas- 
ure the  modes  of  proceeding  in  its  courts  in  relation  to  past 
contracts  as  well  as  future.  It  may,  for  example,  shorten  the 
period  of  time  within  which  claims  shall  be  barred  by  the 
statute  of  limitations.  It  may,  if  it  think  proper,  direct  that 
necessary  implements  of  agriculture  or  the  tools  of  a  mechanic 
or  articles  of  necessity  and  household  furniture  shall,  like 
wearing  apparel,  jiot  be  liable  to  execution  on  judgments. 
Regulations  of  this  description  have  always  been  considered 
in  every  civilised  community  as  properly  belonging  to  the 
remedy  to  be  exercised  or  not  by  every  sovereignty  according 
to  its  own  views  of  policy  and  humanity.  It  must  reside  in 
every  state  to  enable  it  to  secure  its  own  citizens  from  unjust 
and  harassing  litigation,  and  to  protect  them  in  those  pur- 
suits which  are  necessary  to  the  existence  and  well-being  of 
every  community.  And  although  a  new  remedy  may  be 
deemed  less  convenient  than  the  old  one,  and  may  in  some 
degree  render  the  recovery  of  debts  more  tardy  and  difficult, 
yet  it  will  not  follow  that  the  law  is  unconstitutional.  What- 
ever belongs  merely  to  the  remedy  may  be  altered  according  to 
the  will  of  the  state,  provided  the  alteration  does  not  impair 
the  obligation  of  the  contract  But  if  that  effect  is  produced, 
it  is  immaterial  whether  it  is  done  by  acting  on  the  remedy  or 
directly  on  the  contract  itsell  In  either  case  it  is  protected 
by  the  constitution." 

Here  is  a  clear  recognition  of  the  power  of  a  state  to  take 
away  from  a  creditor  his  right  to  subject  a  portion  of  his 
debtor's  property  to  the  satisfiEU^tion  of  his  debt,  but  the  doc- 
trine is  not  predicated  upon  any  admission  of  the  power  of  the 
legislature  to  impair  the  obligation  of  the  contract.  It  is  upon 
the  theory  that  such  legislation  applies  to  the  remedy,  and 
that  the  power  to  change  it  extends  to  such  modifications  as 
sound  policy,  humanity,  and  the  well-being  of  the  community 
shall  dictate.  So  long  as  the  legislature  shall  keep  within 
these  limits,  the  obligation  of  the  contract  is  not  impaired.  II 
the  exemption  of  a  homestead  be  within  them,  then  a  law 
which  secures  one  to  the  citizen  does  not  impair  the  obligation 
of  a  prior  contract 


Digitized  by 


Google 


Jan.  1865.]  Cubic  t;.  Douglass.  463 

Now,  if  from  motives  of  policy  and  humanity,  or  to  secnre 
the  citizens  from  unjust  and  harassing  litigation,  and  protect 
them  in  the  pursuits  necessary  to  the  existence  and  well-being 
of  a.  community,  the  state  may  exempt  to  the  husbandman 
the  implements  necessary  to  enable  him  to  extract  from  the 
soil  a  subsistence  for  himself  and  family,  or  to  a  mechanic 
the  tools  necessary  to  enable  him  to  earn  a  livelihood  for  him- 
self and  those  dependent  upon  his  labor,  why  may  it  not  for 
the  same  reasons  secure  them  places  of  abode  and  shelter?  It 
is  just  as  essential  to  the  well-being  of  a  community  that  the 
people  have  houses  to  live  in  as  that  they  have  tools  and  im- 
plements to  work  with.  Both  are  indispensable.  The  princi- 
ple that  authorizes  the  exemption  of  one  must  necessarily 
include  the  other.  Hence,  so  long  as  the  state  shall  keep 
within  these  limits  and  proceed  upon  this  principle,  its  action 
will  not  be  unconstitutional. 

But  it  is  said  that  the  provision  of  the  constitution  of  this 
state  authorizes  an  exemption  largely  in  excess  of  what  these 
considerations  would  justify.  A  man  may,  in  or  near  a  large 
city,  hold  property  worth  tens  of  thousands  of  dollars,  and  be 
impregnable  to  the  most  deserving  creditor;  such  may,  in  some 
instances,  be  the  melancholy  fact,  nevertheless  the  provision 
would  not  be  liable  to  any  constitutional  objection.  The 
framers  of  the  constitution  were  making  an  instrument  which 
must  apply  to  the  whole  state,  and  were  obliged  to  adopt  some 
rule  which  in  its  general  operation  throughout  the  state  would 
secure  a  reasonable  exemption.  One  acre,  in  either  of  four  or 
five  towns  that  might  be  named,  would  be  a  very  large  exemp- 
tion, while  the  same  quantity  in  any  one  of  the  other  towns 
would  be  a  very  small  one;  or  a  quarter-section  of  land,  ad- 
joining the  city  of  Atchison,  would  be  a  splendid  homestead, 
while  the  same  quantity  of  land  in  Peketon  County  would  not 
very  much  disgust  old  Fogan  himself.  The  average  of  the 
homesteads  secured  by  the  provision  under  consideration  is 
not  unreasonable. 

It  must  not  be  inferred  that  a  state  is  omnipotent  upon  this 
subject,  and  that  if  it  can  fix  the  amount  at  one  acre  in  a 
town  it  may  increase  it  to  ten  or  twenty  acres,  and  in  a  like 
proportion  in  the  coimtry.  Its  action  will  not  be  constitutional 
if  it  shall  be  apparent  that  the  object  was  not  so  much  to 
secure  the  well-being  of  the  citizens  as  to  enable  them  to  hold 
large  amounts  of  property  with  a  view  of  making  it  available 
to  their  own  aggrandizement  for  other  purposes  than  that  of 
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homesteads.  The  state  is  the  sole  jadge  of  the  pioper  extent 
of  the  exemptions  within  the  limits  above  indicated,  and  so 
long  as  the  extent  of  the  homestead  shall  be  in  accordance 
with  sound  policy  and  humanity,  and  no  greater  than  shall  be 
reasonably  necessary  to  protect  the  citizens  in  their  pmrsuits 
necessary  to  their  existence  and  well-being,  its  action  most  be 
sustained,  although  it  may  here  and  there  work  an  individual 
hardship. 

The  court  is  therefiire  of  opinion  that  the  second  objection  is 
not  well  founded. 

The  judgment  of  the  court  below  sustaining  the  demurrer 
will  be  reversed,  and  the  cause  sent  back,  with  instructions  to 
the  district  court  to  overrule  the  demurrer  and  prooeed  with 
the  cause. 

All  the  justices  concurred. 

Thx  fbihoepal  case  d  onsD  to  the  point  tbat  a  Uw  msy  be  vilid  HisI 
exempts  a  portioii  of  the  debtor*!  property,  each  as  hooeehold  fmnitare,  agri- 
ooltaral  implementBy  eto.,  provided  that  saoh  portioii  ie  not  great  enoo^  to 
materially  impair  the  obligation  of  the  oontraet  aoag^it  to  be  enforced:  Daer- 
ing  Y.  Boyle,  S  Kan.  535.  And  it  ie  oited  and  followed  in  Booi  ▼.  MeOrem,  8 
Id.  216. 

CtoNsnTunoNALmr  ov  HodOSTBAi)  Eumpiiow  Laws;  8ee  the  note  to 
RockwdlY.  Eubbett's  AdnCn,  45  Am.  Dea  262,  whei^  this  sabjeot  is  incident- 
ally treated. 

RrrBOAonvs  Homisibad  Laws  Impazs  Oblxoazzon  ov  OoHTSAon  akd 
ABS  UvoovsTiTunoNAL.  — The  nnfortnnate  dkta  of  Ohief  Justice  Tuiey  in 
Brcmton  ▼.  ^mk,  1  How.  315,  quoted  in  the  principal  case,  together  with 
those  of  Woodbury,  J.,  in  Pkmier^  Bank  ▼.  Sharp,  6  Id.  318,  led  msny 
coorts  into  the  error  of  holding  that  homestead  laws,  retroaotiye  in  effect  and 
withdrawing  the  property  from  the  reach  of  creditors  whose  debts  were  con- 
tracted before  the  passage  of  the  laws,  were  not  in  conflict  with  the  provision 
of  the  United  States  oonstitation  that  no  state  shall  pass  any,  law  impmyng 
the  obligation  of  contracts,  on  the  ground  that  saoh  laws  affected  the  remedy 
npon  the  contract,  and  not  its  obligation:  The  principal  case;  Mede  ▼.  Hand, 
5  Am.  L.  Reg.,  N.  S.,  82;  Booi  v.  McOrew,  8  Kan.  215;  Sneider  ▼.  ffeidel- 
berger,  45  Ala.  126;  Hardemm  ▼.  Dotmar,  39  Oa.  425;  PuUiam  ▼.  Sewell,  40 
Id.  73;  Owmv.^any,  44  Id.  353;  Dongh^  y.  Sherif,  SI  Ijbl  Adjl  255;  Mone 
▼.  GooUi,  11  N.  T.  281  (overroling  Doidb  ▼.  Quadbenlmah,  1  Id.  129,  and 
Quaekenbtuh  y.  Danki,  1  Benio,  128);  HiUy.  Kesder,  63 N.  O.  437;  OaarreU ▼. 
Chahht,  69  Id.  396;  BairreU  ▼.  Rkshardoon,  76  Id.  429;  Edwards  ▼.  Keaney, 
74  Id.  241;  S.  C,  75  Id.  409; /n  r«  JTamecfy,  2  S.  C.  216;  and  see  also  Cooi  ▼. 
MdCkrMan,  4  OaL  23;  Bochoell  ▼.  SvbbeiTo  Adm'rt,  2  Doog.  197;  S.  C,  45 
Am.  Dec.  246.  And  some  of  these  decisions  went  to  the  extent  of  holding  such 
laws  constitational  even  when  their  effect  was  to  displace  liens  of  attachments, 
judgments,  and  mortgages  subsisting  before  the  passage  of  the  laws:  Sndder 
▼.  Heidelberyer,  Ouim  ▼.  Barry,  In  re  Kennedy,  eupra;  Chambliee  ▼.  Phdpe,  39 
Oa.  38G.    The  doctrine  of  thoBo  cases  was  certainly  justified  and  upheld  by 
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the  language  of  Chief  Justice  Taney  in  Broruon  ▼.  Kimde,  1  How.  315.  But 
what  was  there  said  was  purely  dkiwm,  as  the  question  did  not  arise  in  that 
case,  and  it  was  therefore  in  no  way  authoritative.  The  question,  as  is  said 
in  Freeman  on  Executions,  sec  219,  "  is  not  one  of  hardship  or  of  necessity. 
It  is  whether  the  value  of  the  contract  made  anterior  to  the  passage  of  the 
law  is  impaired  by  enforcing  the  law.  Whatever  the  courts  may  ultimately 
determine,  it  will  always  require  a  great  deal  of  soplustry  to  make  it  seem 
that  an  obligation  which  could  bo  wholly  or  parUy  enforced  but  for  the  opera- 
tion of  some  law  is  not  impaired  by  that  law."  The  question  is  now  aathor- 
itatively  settied  in  accordance  with  the  opinion  here  expressed  by  two 
decisions  of  the  United  States  supreme  court:  Ouim  v.  Barrp^  15  WaU.  610; 
Edwards  v.  Keatioey,  96  U.  S.  595^  whose  dedsions  on  questions  of  constitu- 
tional law  are  bindmg  in  all  states  and  upon  all  courts.  And  the  law  now  is 
that  state  laws  or  constitutions  creating  homestead  exemptions  or  enlarging 
or  diminishing  homestead  exemptions  previously  existing  are  unoonstitutional 
in  so  far  as  they  apply  to  liabilities  created  before  their  passage:  Ouim  v. 
Barry,  15  WalL  610  (reversing  S.  C,  44  Ga.  353);  Edwards  v.  Kearzeif,  96 
U.  S.  607;  BameUY,  Knighi^T  CoL  371;  JonesY.  Srofuion,  48 Ga.  593;  Ounm 
V.  Thornton,  49  Id.  380;  ChambHss  v.  Jordan,  50  Id.  81;  Qraid  v.  Ctuby,  51 
Id.  460;  fFo/ortfv.  6(attie«,  53  Id.  485;  HOeyY.  Bridges,  60  Id.  375;  Boroughs 
V.  WhiU,  69  Id.  841;  Deering  v.  Boyis,  8  Kan.  535;  ^bbey  v.  Jones,  7  Bush, 
243;  Martin  v.  mrijntriek,  30  La.  Ann.,  pt  2,  1214;  Poole  v.  Coti,  34  La. 
Ann.  331;  TUlotsony.  MiOard,  7  msm.5lZ;  a  0.,  82  Am.  Dec.  112;  £ess&y  v. 
Phipps,  49  Miss.  790;  Pennington  v.  Seal,  49  Id.  528;  JSb  jKirte  ffewett,  5  8.  C 
409;  Cbcftrofi  v.  Darcy,  5  Id.  125;  De  la  Howe  v.  Harper,  5  Id.  470;  ffannum 
V.  Melntw/,  11  Heisk.  48,  note;  S.  C,  6  Baxt.  225;  Bryant  v.  Woods,  11  Lea, 
827;  Paschal  v.  Ouskman,  26  Tex.  74;  MeLane  v.  Paschal,  62  Id.  106;  The 
Homestead  Cases,  22  Gratt  266;  B.  C,  12  Am.  Rep.  507;  RusssUy.  RasMph, 
26  Id.  706. 

In  Owm  V.  Barry,  15  WalL  610^  the  homestead  law  involved  was  the  con- 
stitutional provisian  of  Georgia  of  1868,  by  which  the  homestead  exemption 
then  existing  was  greatiy  increased.  A  creditor  had  obtained  a  judgment  upon 
a  debt  contracted  before  the  adoption  of  the  constitution,  which  judgment  be- 
came a  lien  upon  land  of  the  debtor;  and  this  land  he  afterwards  claimed  as 
his  homestead.  In  holding  this  homestead  law  unconstitntional  in  this  respect» 
Mr.  Justice  Swayne  dwelt  upon  the  fact  that  it  operated  to  displace  a  lien, 
and  thus  divested  a  vested  right.  But  since  the  mere  divestment  of  a  vested 
right,  if  the  obligation  of  a  contract  is  not  impaired,  does  not  perse  render  a 
state  law  unconstitutional,  Beers  v.  Haughton,  9  Pet.  359,  Watson  v.  Mercer, 
8  Id.  88,  the  dedsion  is  in  effect  that  the  law  impaired  the  obligation  of  the 
contract;  and  such  is  the  construction  accorded  to  the  decision  by  the  subse- 
quent Georgia  cases:  Vide  Jones  v.  BramUm,  supra.  The  supreme  court  of 
North  Carolina,  however,  understood  the  case  ci  Ounn  v.  Barry,  15  WalL 
610,  as  declaring  homestead  laws  unconstitutional  only  when  they  divested 
vested  rights,  such  as  judgment  liens,  and  aooordin^y  held  that  the  constitu- 
tion of  that  state  of  1868  was  not  unconstitutional  in  its  application  to  ante- 
cedent contracts,  inasmuch  as  it  diffiers  from  the  constitution  of  Georgia  in 
diminishing  rather  than  increasing,  or  at  least  in  not  increasing  the  previously 
existing  homestead  exemption:  Oarrett  v.  Cheshire,  69  N.  O.  396;  Barrett  v. 
Richardson,  76  Id.  429;  Hill  v.  Kessler,  63  Id.  437.  This  construction  of 
Ounn  V.  Barry,  supra,  was  not  warranted,  as  we  have  seen,  since  the  obliga- 
tion of  a  oontract  may  bo  impaired,  though  no  vested  right  is  divested. 

The  questiim  hat  at  last  been  squarely  presented  to  the  supreme  court  of 
AM.  DM.  Vol.  Lxxxvn-ao 
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the  United  Statee^  and  the  cooftttational  ordinanoe  ci  Kortk  OHolina  has  been 
held  to  impair  the  oUigation  of  antecedent  oontraoti,  and  to  be  in  so  far  nn- 
constitotional:  Edwards  ▼.  Kean^,  96  U.  8.  607,  OTermling  &  a,  74  N.  C. 
241;  75  Id.  409.  The  qnestirn  is,  as  was  oorreotly  said  in  Freeman  on  Bze- 
ootions,  "whether  the  valne  of  the  oontraot  made  anterior  to  the  passage  of 
the  law  is  impaired  by  enforcing  the  law."  So  Mr.  Jostioe  Swayne»  in  Ed- 
wards ▼.  Keane^,  mtpra:  ''The  remedy  sabsistiDg  in  a  state  when  and  where 
a  contract  is  made  and  is  to  be  performed  is  a  part  ci  its  obligation,  and  any 
sabeequent  law  ci  the  state  which  so  afleots  that  remedy  as  substantially  to 
impair  and  lessen  the  valoe  of  the  oontraot  is  forbidden  by  theoonstitation, 
and  is  therefore  Tcid.**  The  decision  of  Edwards  ▼.  Kearmif,  stipra,  has  beep 
followed  in  the  snbseqnent  North  Osrolina  cases,  which  no  longer  allow  the 
coostitation  of  1868  a  retroactiTe  efleot^  and  hold  that  statates  enacted  to 
carry  out  the  homestead  prorisions  ci  the  oonstitittion  are  Toid  as  to  debts 
contracted  prior  to  the  adoption  of  the  oanstitation,  thoogh  ^alid  as  to  debts 
entered  into  sabseqnent  to  that  date:  Oheen  ▼.  Suwmeift  80  N.  O.  189;  Oom- 
bU y.  WaUersan,  83 Id.  573;  Keener  ▼.  Ooodson, 89 Id.  278;  OraiU  Y.EdwardSt 
86  Id.  513;  Mebam  ▼.  LayUm,  89  Id.  50a 

In  Missouri,  by  Tirtne  ci  the  provision  of  the  state  coostitation  that  the 
legislatore  shall  not  pass  ''any  law  impairing  the  obligation  ci  oontracts,  or 
retrospective  in  its  operation,"  exemption  laws  cannot  have  a  retrospective 
operation:  Cuimhtgfiam  v.  Chep,  20  Mo.  172;  TaHe^  v.  T^bmpeon,  20  Id.  277. 
Bat  it  is  also  held  that  each  laws  would  be  in  derogation  of  the  federal  con- 
stitntion,  and  woold  impair  the  obligation  of  contraots:  Harvey  v.  ITidb&am, 
23  Id.  116. 

Ue  right  to  a  homestead  exemption,  and  ita  quantity  and  extent  as  against 
creditors,  are  to  be  determined  by  the  law  which  was  in  force  when  their 
debts  were  created:  Peeo^  v.  OaiofiiM^  70  Ala.  258;  ^eam  ▼.  YToitf,  65  Id.  33; 
^etem  V.  McOrtary,  60 Id.  301;  JEaef v.  Zoi^ 72 Id.  403;  Cochrane. MtOer, 
74  Id.  50;  BoUhig  v.  Jomes^  67  Id.  608.  A  debt  oontraoted  before  the  passage 
of  a  homestead  law,  and  after  the  passage  of  the  act  revived  by  a  new 
promise  from  the  offset  of  the  statute  of  limitations,  may  be  enforced  regard- 
less of  a  daim  ci  homestead:  WoodUe  v.  TawUs,  9  Baxt.  592.  But  where  a 
note  was  given  before  the  adoption  of  the  constitution  which  gave  the  right  of 
homestead,  and  after  the  adoption  ci  the  constitution,  a  new  note  was  given 
for  the  old  note,  a  judgment  on  the  new  note  was  subject  to  the  debtor  • 
homestead:  WUscm  v.  Pattan^  87  N.  C.  318.  So  the  debtor  may  have  a  home- 
stead as  against  a  judgment  rendered  on  a  note  given  since  the  passage  of  tho 
homestead  laws,  though  for  an  indebtedness  contracted  before:  Hinson  ▼. 
il<MiM,92Id.  121. 

POWSB  OF  LiQIBLATUBB  TO   DlXDnSH   BiBTOB'B   HOIOSTEAD   BlOHT.  — 

The  converse  question  has  arisen  whether  the  legislatare  may  reduce  the 
amountof  adebtor^s  homestead  so  as  to  relieve  a  portion  of  it  from  the  exemp- 
tion, and  subject  it  to  debta  contracted  anteoedently;  or  as  it  is  put  by  Mr. 
Thompson  (Homesteads  and  Exemptians,  sec  13),  "whether  a  man  has, 
under  any  circumstances,  a  constitutional  ri^t  not  to  pay  his  debts,  which 
may  not  be  impaired  by  subsequent  legislation."  And  it  is  held  that  a  home- 
stead exemption  is  not  a  vested  right  that  cannot  be  impaired  by  logislation 
after  it  is  acquired,  but  is  a  mere  statatory  privilege,  depending  upon  the  will 
of  the  state,  and  therefore  a  law  that  homestead  exemptions  shall  not  extend 
to  debts  contracted  for  the  purchase-money  of  the  property  may  apply  to 
homesteads  previously  taken  out;  for  the  retrospective  operation  of  sucli  a 
statute  is  not  to  diminish  but  to  enlarge  the  remedy  of  the  creditor,  and  ooo- 
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•eqnenily  it  does  not  impair  but  increases  the  obligation  of  the  contract;  and 
against  this  there  is  no  ccostitntional  prohibition:  Harris  v.  Olenn,  5G  Ga. 
94;  Sparffer  ▼.  OmnpUm,  M  Id.  355;  Allen  v.  Harley,  3  S.  C.  412.  So  in 
Wisconsin  it  is  held,  that  though  the  legislatnre  cannot  deprive  the  debtor 
altogether  of  his  homestead,  since  the  constitation  grants  him  this  right  in 
general  terms,  yet  the  amoont  of  his  homestead  may  be  reduced,  for  his 
homestead  right  in  any  particular  property  is  not  a  vested  one;  and  accord- 
ingly, laws  ezdazging  tihe  boundaries  of  cities  so  as  to  embrace  lands  used  for 
agricultural  purposes  and  occupied  as  homesteads  may  operate  to  change  such 
homestead  from  a  rural  to  an  urban  homestead,  and  theasfore  to  reduce  iU 
quantity:  Bull  v.  OonroCf  13  Wis.  233;  Pairier  v.  King,  16  Id.  223.  See  also 
Bramble  ▼.  TuHl^,  41  Md.  435.  A  different  view  is  taken  in  Iowa  with  re- 
gard to  the  operation  of  such  a  statute:  Fink^  v.  Dietrick,  12  Iowa,  516,  and 
likewise  in  Texas;  but  in  the  latter  state  for  reasons  not  embracing  the  con- 
stitutional principle  herein  involved:  Taylor  v.  B<mhoare,  17  Tex.  74;  Basseii 
V.  JfeMner,  80Id.604;^o2(if»v.i2eed,38Id.425.  See  alao  Bagland  v,  Bogfm, 
84  Id.  617;  &  0.,  42  Id.  422;  /2m  v.  Olenkk  42  Id.  195;  Sarahas  v.  Fenlon, 
5Kan.  592. 

RiSTBADiT  ON  ALIENATION,  CoNSTiTDTiONALirr  07.  —A  statute  restrain- 
ing the  alienation  of  the  homestead  without  the  consent  of  the  wife  does  not 
impair  the  obligation  cl  contracto  when  applied  to  mortgages  made  after  iU 
passage  to  secure  debto  contracted  before  its  passage,  and  such  mortgage  may 
be  void  under  such  statute  for  the  failure  of  the  wife  to  join  therein;  for  the 
stetute  does  not  withdraw  any  property  from  execution,  and  the  creditors 
have  the  same  remedies  against  the  property  of  the  debtor  that  they  had  be- 
fore: Eeimeify  v.  Siaeey,  67  Tex.  220.  But  in  Nevada,  where  the  constitution 
provides  that  the  homestead  "  shall  be  exempt  from  forced  sale  under  any 
process  of  law,  and  shall  not  be  alienated  without  the  joint  consent  of  hus- 
band and  wife^  .  •  .  •  provided  the  provinons  of  this  section  shall  not  apply 
to  any  process  ci  law  obtained  by  virtue  of  a  lien  given  by  the  consent  of 
both  husband  and  wife^"  etc,  it  was  held  that  a  statute  providing  that  no 
valid  mortgage  for  the  purpose  ci  securing  a  lien  or  indebtedness  could  be 
made  by  the  husband  and  wife  was  in  conflict  with  this  provision  and  void: 
Dunier  v.  Chedk,  4  Nev.  376.  Of  this  decision  Mr.  Thompson  says  (Home- 
steads and  Exemptions,  sec  466):  "This  conclusion  seems  unsound.  The 
enacting  of  exemption  laws  is  manifestly  within  the  general  power  of  every 
legidature,  unless  restrained  by  the  written  constitution;  and  the  language 
of  the  constitution  of  Nevada  does  not  seem  to  imply  a  restraint  on  the  legis- 
lature against  making  the  exemption  more  effective  than  the  constitutional 
convention  had  seen  fit  to  do.*^  But  a  statute  authorizing  a  sale  or  encum- 
brance of  the  homestead  for  purposee  other  than  those  enumerated  in  the 
constitutionsl  provision  creating  the  homestead  exemption  has  been  held  to 
be  in  conflict  therewith  and  void:  Roberta  v.  TrammeU,  55  Ga.  363. 

Where  State  (constitution  Dsvinbs  Homestead  in  Ant  Pasticulab, 
a  stetute  varying  the  exemption  in  that  respect  will  be  unconstitutional  and 
void.  Thus,  where  the  constitution  fixes  the  quantity,  value,  or  duration  of  a 
homestead,  the  legislature  cannot  increase  or  diminish  the  exemption  in  these 
particulars:  Martin  v.  Hughee,  67  N.  C.  296;  Whartmi  v.  Taylor,  88  Id.  230; 
MiOer  V.  Max,  55  Ala.  322.  So  if  the  constitution  provides  that  the  home- 
stead shall  be  exempt  from  seizure  and  sale  for  the  pajrment  of  all  debts,  tho 
legislature  cannot  except  from  the  benefit  of  the  exemption  a  certain  class  of 
debts:  Coleman  v.  BaUandi,  22  Minn.  144;  TvUle  v.  Stroui,  7  Id.  465;  S.  O., 
82  Am.  Dec  108;  Donaldeonr.  VoU^  19 W.  Va.  166;  CSmmingv.  BloodwortK 
87  N.  a  83. 
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MnoiLLAjrsouB.  — An  act  of  the  legiiUtare  pretcrilniig  the  mode  of  settmg 
apart  a  homestead  it  Talid  so  long  as  it  does  not  defeat  or  impair  the  benefits 
of  the  oonstitotional  prorision  for  a  homestead:  ITnt^  v.  Davenport,  79  Va. 
19.  See  also  Noble  v.  Book,  24  GaL  639;  Hawthorne  ▼.  8nM,  3  Nev.  187. 
There  is  no  ezprass  or  implied  prohibition  in  the  oomstitation  of  Virginia 
against  a  law  authorizing  the  waiter  of  the  homestead  exemption:  Seed  v. 
Union  Bank  qf  Wmefteeter,  29  Oratt.  719.  A  oonstitotional  provision  thai  an 
act  shall  not  embrace  more  than  one  snbjeot  is  not  Tiolated  by  inclnding 
under  the  title  "an  act  for  a  homestead  exemption"  prorisioiis  for  the  ex- 
emption cl  personal  property:  Tuttk  ▼•  S^nml,  7  Minn.  465s  8.  C,  62  Am. 
Dee.  108. 


BUBNBS   V.    MoGuBBIN. 

rt  KaHSAS,  82L] 

BniAOB  07  CknmrAMT  nr  Lkasb  not  to  Assioir  wfTHOur  Cohsbht  of 
laaBom,  providing  no  penalty  for  the  breach,  and  nneonnacted  with  other 
oovenanta  providing  a  f orf eitore  in  case  of  a  breach,  will  not  create  a  for- 
feiture by  implioatinn. 

Whibb  Lkasb  d  SnjDiT  ab  to  Placb  iob  Pathbht  of  Bmr,  it  will  be 
presumed  that  the  place  intended  was  the  place,  or  at  Isast  in  the  city, 
where  the  leased  property  is  situated;  and  the  tenant  will  not  be  ex- 
pected to  go  out  of  the  state  to  tender  the  rent. 

SUfflCUMT   Ck>MFLZAVOB  WTTH    TkRMS  07   LbA8S    RiQUIBIMO    PaTMXZVT  Of 

Rent  whbn  Dub  is  shown  where  it  was  tendered  five  days  after  it  be- 
came due,  and  as  soon  as  the  lessor,  who  resided  out  of  the  state,  and 
was  accustomed  to  collect  the  rent,  came  to  the  city  where  the  property 
was  situated. 
Tbvixbb  bt  Lbssbb  bbiobb  Suit  of  Amount  Paid  bt  Lisbob  fob  Tazbs 
is  in  complianoe  with  terms  of  a  lease  providing  that  the  lessee  shall 
pay  all  taxes,  or  refund  any  taxes  paid  by  the  lessor,  and  saves  a  for- 
feiture 

Action  to  recover  poBsession  of  leased  property  from  the 
defendant,  who  was  an  assignee  of  the  original  lessee.  The 
case  was  submitted  on  an  agreed  statement.  Judgment  was 
rendered  for  the  defendant;  a  motion  for  a  new  trial  was  over- 
ruled, and  the  plaintiffs  assiioied  error.  The  opinion  states 
the  case. 

Oiia  and  OUcky  for  the  plaintiffs  in  error. 

Bda  M.  HugheSj  for  the  defendant  in  error. 

By  Court,  Saffobd,  J.  The  plaintiffs  brought  their  action 
against  R.  S.  McCubbin  to  recover  the  possession  of  certain 
leasehold  property  in  the  district  court  of  Atchison  County. 
The  cause  was  tried  by  the  court  upon  an  agreed  statement  of 
facts,  and  judgment  rendered  for  the  defendant 
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Plaintiffs  then  moved  the  court  for  a  new  trial,  which  was 
refused,  and  they  bring  the  case  here  on  a  petition  in  error. 
On  the  trial  below,  the  plaintiffs  contended  that  the  lease  hy 
virtue  of  and  under  which  the  property  was  held  had  been  for- 
feited: 1.  Because  it  had  been  assigned  without  license  from 
the  plaintiff;  2.  For  non-payment  of  taxes;  and  8.  Non-pay- 
ment of  rent. 

The  court  found  that  the  lease  had  not  been  forfeited  for  the 
reasons  stated,  or  either  of  them,  and  that  the  defendant  was 
entitled  to  the  continued  possession  of  the  property.  Was  this 
finding  erroneous?  It  was  stipulated  in  the  lease  that  the 
lessee  should  forfeit  the  term:  1.  If  the  lessee  fSsdled  to  pay 
the  rent  when  due;  and  2.  If  the  lessee  failed  to  pay  taxes 
and  assessments  levied  upon  the  property,  or  to  refimd  the 
amount  of  the  same  to  the  lessors  in  case  they  should  pay 
ihem. 

After  this  agreement  concerning  forfeiture  of  the  term,  and 
not  connected  therewith,  there  is  the  farther  stipulation  that 
the  lessee  should  not  assign  the  lease  without  the  written  con- 
sent of  the  lessors.  No  penalty  is  expressly  provided  in  case 
of  a  breach  of  this  part  of  the  lease,  and  unless  the  penalty  of 
forfeiture  is  held  to  extend  to  it  by  implication,  there  could 
have  been  no  intention  on  the  part  of  the  contracting  parties 
to  provide  one,  but  to  leave  the  parties  to  determine  their 
rights  in  this  respect  under  the  law  applicable  to  such  cases. 

We  are  not  disposed  to  favor  this  doctrine  of  implication, 
and  more  especially  when  applied  to  those  cases  where  parties 
have  entered  into  written  contracts  with  express  conditions. 
The  rule  is,  that  "when  parties  have  entered  into  written  en- 
gagements with  expressed  stipulations,  it  is  manifestly  not 
desirable  to  extend  them  by  implication;  the  presumption  is, 
that  having  expressed  some  they  have  expressed  all  the  con- 
ditions by  which  they  intend  to  be  bound  under  that  instru- 
ment." 

We  think  that  a  fair  construction  of  the  terms  of  the  contract 
in  this  case  justified  the  court  below  in  holding  that  the  parties 
thereto  did  not  provide  a  forfeiture  of  the  lease  in  case  the 
lessee  should  assign  it  without  consent  of  the  lessors.  The 
authorities  sustaining  this  view  are  very  numerous. 

But  the  plaintiffs  claimed  that  the  lease  was  forfeited  on 
account  of  non-payment  of  rent  when  due  and  non-payment 
of  assessments  and  taxes.  The  agreed  statement  shows  that 
the  rent  was  due  on  the  first  day  of  July;  that  the  plaintiffs 
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resided  out  of  the  state,  having  no  agent  therein;  that  it  was 
their  custom  to  collect  the  rent  themselves;  that  on  the  fifth 
day  of  July,  that  being  the  first  time  any  of  them  had  been  in 
the  city  where  the  property  was  situated,  the  defendant  ten- 
dered  to  them  the  installment  of  rent  due  on  the  1st 

The  lease  is  silent  as  to  the  place  where  the  rent  should  be 
paid  as  it  became  due.  It  must  be  presumed,  then,  that  the 
parties  intended  it  should  be  paid  at  the  place,  or  at  least  in 
the  city,  where  the  leased  property  was  situated.  The  tenant 
could  not  expect  to  go  out  of  the  state  to  hunt  up  the  lessors 
and  tender  the  rent.  This  would  be  asking  top  much  of  him, 
— in  fact,  requiring  him  to  attend  to  that  which  should  be  the 
care  of  the  lessors. 

We  think  that  the  case  most  clearly  shows  that  it  was  the 
fault  of  the  plaintiffs  that  the  rent  was  not  paid  nor  offered  to 
be  paid  until  four  or  five  days  after  it  fell  due,  and  that  the 
defendant  did  pay  the  rent  or  offered  to  pay  it  on  the  first 
opportunity.  A  substantial  compliance  with  the  terms  of  an 
agreement  or  performance  of  a  condition  is  sufficient,  and  when 
the  non-performance  of  a  condition  by  one  party  is  occasioned 
by  the  act  of  the  other  party,  it  may  be  excused. 

In  respect  to  the  non-payment  of  taxes  and  assessments,  the 
case  shows  that  the  defendant  tendered  the  amount  which  had 
been  paid  by  the  lessors  on  the  fifth  day  of  July,  and  before 
the  commencement  of  this  suit.  The  lease  provides  that  the 
lessee  shall  pay  all  taxes  and  assessments  or  refund  to  the 
lessors  the  amount  of  the  same,  if  they  should  be  obliged  to 
pay  such  taxes  by  reason  of  the  failure  of  the  lessee  to  do  so. 
It  is  plain,  therefore,  that  the  lessee  had  the  right  to  refund  to 
the  plaintiffs  the  amount  of  taxes  and  assessments  paid  by 
them,  and  thus  save  himself  from  the  penalty  of  forfeiture. 
The  defendant  did  all  that  the  right  of  the  case  and  the  terms 
of  the  lease  required  of  him.  We  are  therefore  of  the  opinion 
that  there  is  no  error  in  the  judgment  of  the  court  below. 

Judgment  affirmed. 

All  the  justices  concurred. 

KioHT  TO  Assioif  n  Ikcident  to  LiasXi  and  can  be  defeated  only  by 
clear  stipnlation:  Bcbinaon  ▼.  Perry^  68  Am.  Dea  456;  Oarmr  y.  Bijard,  68 
Id.  527,  and  note  629.  Equitable  relief  may  bo  granted  against  a  forfeiture 
for  a  breach  of  a  covenant  not  to  assign  without  license:  Note  to  Smith  v. 
Mariner,  68  Id.  86. 

If  CoNTRAcr  Yaua  to  Statb  Flacb  wmoui  Patmhit  is  to  bb  Madb, 
the  law  fixes  that  at  the  residence  oi  the  promisor:  PaUarmm  y.  J<me$,  51 
Am.  Dec.  296. 


'  Digitized  by 


Google 


Jan.  1865.]  State  v.  Babnbtt.  471 

State  v.  Baenbtt. 

[8  Kansas,  250.] 

Act  of  Statb  Leoislaturb  Pbovidino  fob  Trial  of  Offbnsbs  upon  Li- 
FORKATION  id  not  repugnant  to  the  provision  of  the  United  States  con- 
stitation  that  "no  person  shall  be  held  to  answer  for  a  capital  or  other 
infamous  crime  unless  on  presentment  or  indictment  of  a  grand  jury," 
etc.,  as  this  has  application  to  proceedings  in  the  United  States  courts 
alone. 

Information  nsbd  not  Alleos  that  Aocossb  has  Had  PRSLonNART 
Examination  or  has  waiyed  it,  as  this  is  not  a  matter  that  goes  to  the 
merits  of  the  trial,  but  merely  to  the  regularity  of  the  previous  pro- 
ceedings. 

Sufficiency  of  Information  must  be  Determined  bt  Same  Rules  that 
Govern  Indictments. 

Precise  Time  of  Commission  of  Offense  need  not  be  Stated  in  Indict- 
ment  if  it  is  shown  to  have  been  within  the  statute  of  limitations,  ex* 
cept  when  the  time  is  an  indispensable  ingredient  in  the  offense. 

Information  need  not  Describe  Offense  in  Exact  Words  of  Statute 
if  the  meaning  of  the  words  used  is  substantially  the  same,  where  it  is 
provided  by  statute  that  the  words  used  in  a  statute  to  define  a  public 
offense  need  not  be  strictly  pursued,  but  other  words  conveying  the  same 
meaning  may  be  used. 

Information  for  robbery.    The  opinion  states  the  case. 
A,  L,  WiUiamSy  for  the  appellant. 
McArthur  and  DotUhittj  for  the  respondent. 

By  Court,  Sappord,  J.  On  the  twenty-second  day  of  De- 
cember, A.  D.  1864,  an  information  was  filed  in  the  Shawnee 
County  district  court  against  the  respondent,  charging  him 
with  the  crime  of  robbery  in  the  first  degree,  under  section  67 
of  the  criminal  act.  The  record  shows  that  previous  to  the 
filing  of  said  information  the  respondent  had  been  arrested  on 
said  charge,  brought  before  a  justice  of  the  peace,  and  after 
examination  had  was  recognized  to  appear  at  the  next  term 
of  said  district  court.  A  transcript  of  the  proceedings  before 
the  justice  was  filed  in  the  district  court  on  the  20th  of  De- 
cember, 1864.  The  proceeding  by  information  was  intended 
to  be  in  accordance  with  the  provisions  of  an  act  entitled  "An 
act  to  abolish  grand  juries  and  to  provide  for  the  trial  of 
efienses  upon  information,"  passed  by  the  legislature  of  1864, 
and  approved  February  12th:  Laws  1864,  p.  111. 

The  body  of  the  information  reads  as  follows:  "That  George 
S.  Bamett,  late  of  the  county  of  Shawnee,  at  the  county  of 
Shawnee  aforesaid,  and  within  the  jurisdiction  of  this  court, 
on  the day  of ,  A.  D.  1864,  being  then  and  there 


Digitized  by 


Google 


472  State  v,  Baiinett.  [Kansas, 

armed  with  an  offensive  and  deadly  weapon,  to  wit,  with  on  - 
pistol  commonly  called  a  revolver,  in  and  upon  one  (George  P. 
Roycraft,  then  and  there  being,  feloniously  did  make  an  as- 
sault, and  him  the  said  George  P.  Roycraft,  in  bodily  fear  and 
danger  of  his  life,  then  and  there  feloniously  did  put,  and  one 
mare  of  the  value  of  one  hundred  and  twenty-five  dollars,  one 
saddle  of  the  value  of  three  dollars,  and  one  bridle  of  the 
value  of  twenty-five  cents,  of  the  personal  property,  goods,  and 
chattels  of  the  said  George  P.  Roycraft,  from  the  person,  in 
the  presence  of  and  against  the  will  of  the  said  (George  P. 
Roycraft,  then  and  there,  feloniously  did  take,  with  intent  in 
so  doing,  him  the  said  George  P.  Roycraft;,  then  and  there  to 
rob,"  contra  forma,  etc.,  which  was  verified  by  the  oath  of  the 
said  George  P.  RoycrafL 

At  the  May  term  of  said  court  the  respondent  appeared, 
and  by  his  counsel  moved  the  court  to  quash  the  information 
for  the  following  reasons:  ^'1.  Because  the  law  authorizing  the 
filing  of  said  information  is  in  confiict  with  the  fifth  article  of 
amendments  to  the  constitution  of  the  United  States;  2.  The 
court  had  no  jurisdiction  of  the  offense,  for  the  reason  that  it 
is  not  alleged  in  the  information  that  the  accused  had  had  a 
preliminary  examination,  was  a  fugitive  from  justice,  or  had 
waived  examination;  3.  The  offense  was  not  alleged  to  have 
been  committed  on  a  day  certain,  but  generally  in  the  year 
1864;  4.  The  information  is  informal  and  insufficient,  and 
does  not  charge  any  public  offense  known  to  the  statutes  of 
Kansas. 

The  court  sustained  the  motion.  The  appellant  excepted, 
and  brings  the  case  here  for  review. 

The  several  grounds  for  quashing  the  information  will  be 
considered  in  their  order. 

1.  Article  5  of  the  amendments  to  the  constitution  of  the 
United  States  provides  that  '^no  person  shall  be  held  to  answer 
for  a  capital  or  other  infamous  crime  unless  on  presentment  or 
indictment  of  a  grand  jury,  except  in  cases  arising  in  the  land 
or  naval  forces,  or  in  the  militia  when  in  actual  service  in 
time  of  war  or  public  danger." 

It  has  been  held  by  the  highest  judicial  authority  that  this 
provision  has  no  application  to  other  than  proceedings  in  the 
United  States  courts.  In  the  case  of  Barron  v.  Mayor  and 
City  Council  of  Baltimore,  7  Pet  243,  Chief  Justice  Marshall, 
delivering  the  opinion  of  the  court,  said:  "The  constitution 
was  ordained  and  established  by  the  people  of  the  United 
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States  for  themselves,  for  their  own  government,  and  not  for 
the  government  of  the  individual  states.  Each  state  estab- 
lished a  constitution  for  itself,  and  in  that  constitution  pro- 
vided such  limitations  and  restrictions  on  the  powers  of  its 
particular  government  as  its  judgment  dictated.  The  people 
of  the  United  States  framed  such  a  government  for  the  United 
States  as  they  supposed  best  adapted  to  their  situation  and 
best  calculated  to  promote  their  interests.  The  powers  they 
conferred  upon  their  government  were  to  be  exercised  by  itself^ 
and  the  limitations  of  power,  if  expressed  in  general  terms, 
are  naturally,  and  we  think  necessarily,  applicable  to  the  gov- 
ernment created  by  the  instrument  They  are  limitations  of 
power  granted  in  ttie  instrument  itself,  not  of  distinct  govern- 
ments formed  by  different  persons  and  for  different  purposes. 
If  these  propositions  be  correct,  the  fifth  amendment  must  be 
understood  as  restraining  the  power  of  the  general  government, 
not  applicable  to  the  states 

''These  amendments  contain  no  expression  indicating  an 
intention  to  apply  them  to  the  state  governments.  This  court 
cannot  so  apply  them. 

,  'We  are  of  opinion  that  the  provision  in  the  fifth  amend- 
ment, declaring,  etc.,  is  intended  solely  as  a  limitation  on  the 
power  of  the  government  of  the  United  States,  and  is  not  ap- 
plicable to  the  legislation  of  the  states." 
■  There  are  other  authorities  holding  the  same  doctrine,  but 
it  is  unnecessary  to  refer  to  them.  The  above  case  seems  to 
be  a  leading  one,  and  is  entirely  satisfactory. 

It  follows,  therefore,  that  there  is  no  repugnancy  between 
the  act  of  the  legislature  providing  for  the  trial  of  offenses 
upon  information  and  this  amendment  of  the  constitution  of 
the  United  States.  It  was  competent  for  the  legislature  to 
pass  such  a  law,  and  it  is  binding  upon  the  courts. 

2.  The  second  objection  is  based  upon  the  fact  that  the  in« 
formation  does  not  show  on  its  face  that  the  defendant  had  a 
preliminary  examination,  or  had  waived  such  examination,  or 
was  a  fugitive  from  justice,  etc.  The  law  is  as  follows:  "  No 
information  shall  be  filed  against  any  person  for  any  offidnse 
until  such  person  shall  have  had  a  preliminary  examination 
therefor  as  provided  by  law,  before  a  justice  of  the  peace  or 
other  examining  magistrate  or  officer,  unless  such  person  shall 
waive  his  right  to  such  examination;  provided,  however,  that 
information  shall  be  filed  without  such  examination  against 
fugitives  from   justice.    Any  fugitive  from  justice  against 
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whom  an  information  may  be  filed  may  be  demanded  by  the 
governor  of  this  state  of  the  ezecntive  authority  of  any  other 
state  or  territory,  or  of  any  foreign  government,  in  the  same 
manner,  and  the  same  proceedings  may  be  had  thereon  as  pro- 
vided by  law  in  like  cases  of  demand  upon  indictment  filed. 
And  provided  further,  that  the  district  judge  may,  upon  infor- 
mation or  affidavits  with  him  filed  of  the  commission  of  crime, 
require  the  prosecuting  attorney  to  prosecute  any  criminal  by 
information  for  such  crime,  and  may  compel,  by  attachment, 
fine,  or  imprisonment,  a  compliance  with  this  section":  Laws 
of  1864,sec.  8,0.64. 

It  is  not  doubted  that  a  defendant  may  insist  upon  his 
right  to  a  preliminary  examination  before  he  can  be  called 
upon  to  answer  the  information,  unless  he  shall  come  within 
the  description  mentioned  in  the  provisional  clauses  of  this 
section,  which  is  not  pretended  in  this  case,  and  if  he  has  not 
had  such  examination,  nor  waived  it,  he  may  raise  the  ques- 
tion by  plea  setting  up  such  fact.  But  we  do  not  thiiJc  it 
necessary  that  the  information  should  allege  that  the  accused 
had  had  a  preliminary  examination  or  had  waived  it.  This 
is  not  a  matter  which  goes  to  the  merits  of  the  trial,  but  to 
the  regularity  of  the  previous  proceedings:  WaaKburny.Peojplej 
10  Mich.  383. 

It  will  not  be  contended  that  an  indictment  would  be  bad 
for  failing  to  allege  that  the  grand  jury  who  found  it  was 
composed  of  fifteen  competent  jurors,  or  that  twelve  of  them 
concurred  in  the  finding  (sections  57  and  77),  or  that  the 
grand  jury  were  impaneled,,  sworn,  or  charged,  or  any  other 
foot  necessary  to  the  legal  constitution  of  that  body.  These 
are  preliminary  matters  that  need  not  be  alleged  or  proven. 
What  good  reason  can  there  be  urged  in  favor  of  requiring  an 
information  to  set  out  the  fact  of  an  examination  which  is 
preliminary  only,  and  need  not  be  proven  on  the  trial? 

But  the  information  as  to  its  sufficiency  must  be  determined 
by  the  same  rules  that  have  heretofore  governed  and  now 
govern  in  cases  of  indictment.  An  indictment  cannot  be 
quashed  on  account  of  any  objection  like  that  under  considera- 
tion (section  96),  nor  can  an  information. 

3.  But  it  is  objected  that  the  information  should  have 
alleged  the  month  and  the  day  on  which  the  crime  was 
charged  to  have  been  committed. 

The  rule  is  well  settled  that  it  is  not  requisite  that  the  pre* 
cise  time  of  the  commission  of  an  offense  shall  be  stated  in 
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the  indictment  But  it  is  sufficient  if  shown  to  have  been 
within  the  statute  of  limitations^  except  when  the  time  is  an 
indispensable  ingredient  in  the  offense:  See  also  Crim.  Proc., 
sec.  91. 

The  offense  charged  in  the  information  does  not  come 
within  the  statute  of  limitations.    It  is  therefore  sufficient 

4.  It  is  contended  that  the  information  does  not  charge  a 
public  offense.  Section  94,  criminal  procedure,  provides  that 
words  used  in  the  statute  to  define  a  public  offense  need  not 
be  strictly  pursued,  but  other  words  conveying  the  same 
meaning  may  be  used. 

The  statute  upon  which  the  charge  in  this  case  was  based 
is  as  follows:  ^^  Every  person  who  shall  be  convicted  of  feloni- 
ously taking  the  property  of  another  from  his  person  or  in  his 
presence  and  against  his  will,  by  violence  to  his  person  or  by 
putting  him  in  fear  of  some  immediate  injury  to  his  person, 
shall,"  etc.:  See  Crimes  and  Punishments,  sec.  67.  It  is  true 
that  the  information  does  not  describe  the  offense  in  the  exact 
words  of  the  statute  (see  above),  but  the  meaning  of  the  words 
used  is  substantially  the  same  with  that  of  the  words  of  the 
statute. 

This  being  true,  the  objection  is  merely  technical,  and  the 
rule  laid  down  in  the  statute  requires  that  technical  errors,  or 
defects  or  exceptions  which  do  not  affect  the  substantial  rights 
of  the  parties,  shaU  be  disregarded. 

The  judgment  of  the  district  court  quashing  the  information 
in  this  cause  is  reversed,  and  the  cause  remanded,  with  in- 
structions to  overrule  the  motion  to  quash. 

All  the  justices  concurred. 

OraTABfTT  lUiQumTB  DT  Btaxzno  Tdib  dt  iHinofMXiiT:  See  Chnmer  y. 
State,  71  Am.  Deo.  1S4»  and  note  189;  CommmwecUth  ▼.  McLwm,  66  Id.  354» 
and  note  365;  Comnumwealth  v.  ffutton,  66  Id.  862;  and  note  863.  The  prin- 
cipal case  is  dted  to  the  point  that  where  an  information  for  mnrder  alleges 
that  the  offense  wpa  oommitted  "on  or  aboat  the  eleventh  day  of  Angnst^ 
1 882, "  the  words ' '  or  abonti "  in  view  of  the  provisions  of  the  criminal  code  of 
Kansas,  may  be  treated  as  sorplnsage,  and  the  averment  in  the  inf  ormatioD 
as  to  time  is  sufficiently  oertain  and  specifio:  State  v.  Barp,  31  Kan.  498; 
and  that  where  an  inf ormatioa  charges  in  the  past  tense  that  an  offense  has 
been  oommitted,  but  names  a  date  snbseqnent  to  the  date  of  the  information, 
the  coort  may  permit  an  amendment  so  as  to  place  the  date  prior  to  that  of 
the  information  withont  trespassing  npon  the  substantial  righta  of  the  defend- 
ant:  StaU  v.  Cooper,  31  Id.  508. 

IsTDicnuarr  CHARomo  Owtkuse  nv  Lahouaob  of  Statutb  n  SumonavT: 
Parbnaon  v.  State,  74  Am.  Deo.  522;  where  the  language  of  the  statute  suffi- 
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dently  deeoribes  th«  offiBiise:  Sarah  ▼.  Staie^  61  Id.  544,  and  note  602;  and  if 
it  charges  the  offiBiise  in  eqniraleni  words  it  is  sufficient:  Bm  ▼.  State^  58  Id. 
234.  The  principal  case  is  cited  to  these  points  in  State  ▼.  FoiUr,  90  Kan. 
366;  State  v.  Bemrim,  80  Id.  613. 

Ikiobmatiov  must  Poesm  Samb  Okbtaditt  aki>  TscHinoAL  Prboi8io« 
that  are  required  in  an  indictment:  DonneUif  ▼.  People^  52  Am.  Dec.  459. 

iKIOBKATIOir    KBID   HOT    ShOW    THAT   PBXLDCniABr    BXAMDIAnOV    HAl 

BBBH  Hbld^  not  that  there  is  legal  cause  for  omitting  the  same:  State  ▼. 
/Wqf,  6  Kan.  870,  citing  the  principal  case. 

AMBVDlflllT  TO   UhITSD  StaTU  OemWlTUTlOll  OONGnUffmO  JUBT  l^tlAL 

does  notapplj  to  anita  in  state  coorts:  Lee  ▼.  TiOotrnm^  85  Am.  Deo.  624. 


MbAQHBB  V.    MOBQAK. 

It  Kamas,  872.] 

€VnnMM  Oomrai  Ktt  QooM  Sold  abj>  Dhjvxbxi^  Wobx  Ain>  Labob  Don^ 
maomy  had  and  receiyed,  etc,  are  soffident  under  the  oode^  as  they  were 
imder  the  practice  before  the  cede;  and  if  the  opposing  party  dejects  to 
this  form  of  pleading,  he  may  imder  the  code  move  to  haTo  it  made  more 
specific 

Airr  OBJBonovB  to  Qonoaov  Couim  ukdbb  Codb  oh  Aooount  of  Ib* 
DBVUiiTBHBas  or  uncertainty  are  waived  by  proceeding  to  triaL 

Common  Goubtb  mat  bb  Plbabbd  in  Oountbbolaim  ubbbb  Oodb. 

Counterclaim  of  defendant  was  as  follows:  **  8.  And  for  a 
further  and  third  defense  the  said  defendant  alleges,  that  at 
the  time  of  the  commencement  of  this  action  the  said  plain- 
tiff was  indebted  to  this  defendant  in  [a  sum  named],  for  the 
work  and  services  of  defendant  before  then  done  and  per- 
formed for  said  plaintiff  at  his  request;  also  for  the  further 
sum  of  [stating  it],  paid,  laid  out,  and  expended  by  defend- 
ant for  said  plaintiff  at  his  request;  also  in  the  farther  sum  of 
[stating  it],  for  so  much  money  before  that  time  had  and  re- 
ceived by  said  plaintiff  to  and  for  his  use;  and  the  defend- 
ant alleges  that  the  said  plaintiff,  although  often  requested, 
has  not  paid  the  several  sums  of  money  or  either  of  them 
or  any  part  thereof,  but  the  same  is  and  now  remains  wholly 
unpaid,  wherefore,"  etc.  The  plaintiff  objected  to  the  intro- 
duction of  any  evidence  in  support  of  this  defense,  and  the 
court  sustained  his  objection.  Verdict  for  the  plaintiff,  motion 
for  a  new  trial  overruled,  and  the  defendant  assigns  error. 

Hemingray  and  CTambeU,  for  the  plaintiff  in  error. 

Ludlum  and  Wheaij  for  the  defendant  in  error. 


Digitized  by 


Google 


Jan.  1865.]  Meagher  v.  Morgan.  477 

By  Court,  Safford,  J.  The  principal  question  presented  by 
the  record  in  this  case  is,  whether  or  no  the  common  counts 
for  goods  sold  and  delivered,  work  and  labor  done,  money  had 
and  received,  etc.,  when  set  out  in  a  pleading,  under  the  code, 
contain  each  in  itself  facts  sufficient  to  constitute  a  cause  of 
action  or  grounds  of  defense. 

We  are  of  the  opinion  that  this  manner  of  pleading  is  suffi- 
cient under  the  code,  as  it  was  under  the  practice  before  the 
code.  To  illustrate,  take  the  plea  objected  to  in  this  case.  It 
alleges  an  indebtedness  of  the  plaintiff  to  the  defendant  at  the 
commencement  of  the  suit,  and  also  states  the  facts  out  of 
which  it  arose.  Then  follow  allegations  of  demand,  non-pay- 
ment, and  prayer  for  judgment.  These  allegations,  if  estab- 
lished by  proof,  would  most  certainly  show  a  right  to  recover, 
and  thiis  is  all  the  code  requires.  But  if  the  opposing  party 
objected  to  the  plea  in  this  form,  he  could,  under  the  code, 
move  to  have  it  made  more  specific  (section  128),  and  failing 
to  avail  himself  of  this  privilege,  he  certainly  ought  not  to  be 
permitted  to  deprive  the  other  party  of  the  benefit  of  his  de- 
fense. 

In  this  case  the  plaintiff  objected  to  any  testimony  being 
given  by  the  defendant  under  his  third  ground  of  defense,  be- 
cause it  was  stated  in  the  form  of  the  common  counts,  and  the 
court  sustained  the  ruling.  We  think  the  court  erred  in  so 
doing.  The  testimony  offered  should  have  gone  to  the  jury, 
and  the  more  especially  since  the  plaintiff  had  interposed  no 
objection  at  aU  to  the  plea,  but  had  replied  to  it  and  entered 
upon  the  triaL  Holding,  as  we  do,  that  such  plea  was  suffi- 
cient, the  plaintiff  waived  any  objection  he  might  have  had  to 
it  on  account  of  indefiniteness  or  uncertainty  by  proceeding  as 
he  did. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  sustain  the  motion  lor  a  new 
triaL 

All  the  justices  ooncuned. 

Cqmmon  Oouiit8»  how  Fab  Aixowablb  uhbbb  Oobb  Stssdc  of  Plead* 
DTO:  Allen  ▼.  Pattenom,  57  Am.  Dm.  642,  and  note  544-660,  treating  thia 
sabjeci.  The  principal  oaae  ia  affirmad  and  foUofwad  in  Clark  ▼.  Femiky,  3 
Kan.  389.  The  oommm  ooanta  are  pleadable  under  the  oode,  yet  if  the  de- 
fendant wishes  to  take  advantage  of  any  want  of  certainty,  preciaicn,  defin- 
itenese,  or  consistency  in  the  allegatians,  he  may,  by  motion,  challenge  the 
petition,  and  compel  it  to  be  amended  so  as  to  be  definite  and  certain:  WaUf 
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Power  Co.  t.  McMurra^,  24  Id.  66;  Bcmma  ▼.  Brown^  25  Id.  411.  And  ia 
general,  if  the  allegatioDs  in  the  petition  are  in  any  nuamer  mdnfinite  and 
nnoertain,  applicatian  matt  be  made  toHsonip^l  the  plaintiff  to  make  hia  pe- 
tition definite  and  certain  by  amendmenti  otherwise  the  objection  ia  waived: 
Hann&cU  etc  R.  R.  Co.  r.  Fcx,  31  Id.  609.  An  allegation  in  a  petition  that 
the  plaintiff  ia  the  owner  of  oertain  lands,  and  that  the  same  were  not  sobjeot 
to  taxation  for  a  given  year,  will  be  snffioient  as  statementa  ci  faeta  against 
a  demnrrer,  however  mnoh  th^  may  be  liable  to  attack  by  motiflnt  L.L.S 
Q.R.R.0O.  T.  £ea%  18  U.  US.    Tha  teefoing  cam  cile  the  prino^al 
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Flxtmmbb  V.  Newdiqate. 

12  DUTAU^  1.J 

Fior  TBAT  HoBSB  IB  Bbakded  WITH  LxiTEBS  ''U.  8."  ifl  not  per  «0  prooi 

of  title  in  the  United  States. 

AonoN  WILL  Ln  won  Bbxaob  ov  TifPT.mD  Wabbautt  ov  Title  to  Hobsi 
nr  Vendor's  Possession  withoat  a  judicial  eviction,  as  required  in  ex- 
press warrantiee;  bat  to  entitle  the  plaintiff  to  reoover,  the  proof  of  breach 
shonld  be  pecnliarly  satisfactory. 

Ex  Paste  Act  of  Militabt  Officer  in  Seizino  Horse  Claimed  to 
Belong  to  United  States  can  have  no  efifoct  on  the  question  of  owner- 
ship without  strong  proof  that  his  act  was  right. 

The  opinion  states  the  case. 

By  Court,  Robertson,  J.  On  an  implied  warranty  of  the 
title  of  a  horse  sold  by  the  appellant  to  tiie  appellee  for  eighty 
dollars,  paid  at  the  time  of  the  sale,  this  suit  was  brought,  and 
Terdict  and  judgment  were  rendered  for  the  sum  so  paid. 

The  petition  charged  that  after  the  appellee  bought  the  horse 
the  federal  brand  '^U.  S."  was  discovered  on  its  shoulder,  in 
consequence  of  which  a  provost-marshal  took  the  horse  from 
the  plaintiff,  and  that  consequently  the  appellant  had  no  title. 
There  is  no  direct  allegation  that  the  horse  was  the  property 
of  the  United  States. 

The  appellant  filed  a  demurrer  to  the  petition,  and  also  an 
answer,  insisting  that  his  title  was  good.  The  record  does  not 
show  any  judgment  on  the  demurrer. 

On  the  trial  witnesses  testified  to  the  following  facts:  1.  That 
one  Richards,  in  Rowan  County,  holding  the  horse  as  his  own, 
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had  sold  it  to  Hill,  and  that  Hill  afterwards  sold  it  to  the 
appellant,  in  Fleming  County;  2.  That  the  horse,  being  gaunt 
and  having  '^a  cavalry  lope,"  had  been  examined  while  in  the 
possession  of  Richards,  and  also  while  in  the  possession  of  the 
appellant,  to  ascertain  whether  it  had  ever  been  in  the  service 
of  the  United  States,  but  that  no  federal  brand  had  been  discov- 
ered; 3.  That  the  appellee,  professing  to  have  taken  the  horse 
with  other  horses  to  Cincinnati  for  sale,  and  that  he  was  there 
informed  by  a  federal  officer  that  it  had  the  federal  brand,  ten- 
dered it  back  to  the  appellant,  and  demanded  restitution  of  the 
price  paid,  and  also  ten  dollars  for  expense  of  the  trip;  and 
that  appellant  proposing  to  take  the  horse  and  refund  the 
price  by  then  paying  fifty  dollars  and  residual  thirty  dollars 
in  a  short  time,  the  appeUee  rejected  the  o£fer,  not  because  the 
whole  eighty  dollars  were  not  tendered  in  hand,  but  only,  as 
must  be  presumed,  because  he  claimed  more;  4.  That,  after 
the  failure  of  this  negotiation,  the  appellee  told  a  provost- 
marshal  in  Flemingsburg  that  he  had  in  his  possession  a  horse 
branded  '^U.  S.,"  and  that  thereupon  that  officer,  as  he  him- 
self testified,  finding  the  brand  after  close  scrutiny,  took  the 
horse  as  the  property  of  the  federal  government. 

On  the  trial  the  circuit  court  virtually  instructed  the  jury 
that  the  mere  brand,  if  it  existed,  was  ^'sufficient  evidence"  to 
prove  that  when  the  horse  was  sold  to  the  appellee  it  was  the 
property  of  the  United  States,  and  not  of  the  appellant;  and 
after  verdict,  refused  a  new  trial. 

On  this  presentation  ofthe  case  three  questions  arise:  1.  The 
sufficiency  of  the  petition  on  demurrer;  2.  The  instruction 
just  alluded  to;  and  3.  The  effect  ofthe  tender. 

1.  The  petition  fails  to  aver  title  in  the  United  States,  but 
rests  on  the  assumed  inference  from  the  obscure  brand  on  the 
horse;  and  we  cannot  admit  that,  as  a  deduction  of  law,  that 
simple  fact  per  se  proves  such  title.  Stolen  horses  have  been 
often  sold  to  the  government,  and  no  such  sale  could  pass  a 
title  without  the  agency  or  consent  of  the  owner.  Multitudes 
of  horses  once  the  property  of  the  United  States,  and  property 
branded  as  such,  have  been  captured  by  their  enemy,  and  by 
the  laws  of  war  belong  to  the  captors,  who  may  lawfully  sell 
or  exchange,  and  thereby  pass  a  good  title  to  them  against 
the  government,  whose  lost  title  could  be  restored  only  by  re- 
capture before  such  sale  or  exchange  by  the  captor.  Many 
federal  officers  have  owned  horses  in  their  own  personal  right, 
and  after  branding  them  with  the  '^  U.  S.,"  have  lost  them,  or 
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Bold  or  exchanged  them  without  obliterating  that  brand,  or 
affixing  any  counter-brand;  and  horses  may  have  been  branded, 
and  sometimes  have  been,  without  legal  authority,  and  with- 
out vesting  any  title  in  the  United  States;  consequently,  the 
mere  allegation  of  such  a  brand  is  not  equivalent  to  an  aver* 
ment  of  title  in  the  federal  government  to  the  horse  in  this 
case,  nor  is  such  a  title  a  legal  deduction  from  such  simple 
allegation. 

We  are  therefore  of  the  opinion  that  the  demurrer  to  the 
petition  ought  to  have  been  sustained. 

2.  For  the  like  reasons,  and  especially  under  the  complex- 
ion  of  this  case,  the  circuit  court  misled  the  jury  by  refusing 
to  instruct  that  the  mere  brand  was  insufficient  to  prove  title 
in  the  United  States,  and  thereby  virtually  instructing  them 
that  it  was  sufficient  and  prima  facie  conclusive. 

Although  an  action  may  be  maintained  for  a  breach  of  an 
implied  warranty  of  title  to  a  horse  in  the  vendor's  possession 
without  a  judicial  eviction,  as  required  in  express  warranties, 
yet,  to  entitle  the  plaintiff  to  a  recovery  without  such  eviction, 
the  proof  of  breach  should  be  peculiarly  satisfactory.  The 
ex  parte  and  impromptu  act  of  the  military  officer  is  far  from 
being  a  judicial  decision,  and  can  have  no  effect  in  this  case 
without  strong  proof  that  bis  act  was  right.  The  proof  not  be- 
ing such  in  this  case,  the  circuit  court  erred  on  the  instruction, 
and  ought  to  have  decided  that,  while  the  unexplained  and 
uncorroborated  brand  was  an  admissible  circumstance,  yet 
that  it  alone  was  not,  in  such  a  case  and  against  the  opposing 
ciroumstances,  either  conclusive  or  sufficient;  and  consequently, 
also,  the  verdict  was  not,  in  our  opinion,  authorized  by  the 
testimony. 

3.  But  the  court  ought  to  have  granted  a  new  trial  on  another 
ground.  The  appellee  volunteered  a  surrender  of  the  horse  to 
the  provost-marshal,  who  may  otherwise  never  have  taken  it, 
and  had  no  right  to  do  so  unless  it  was  then  the  property  of 
his  government.  The  previous  tender  of  the  horse  to  the  ap- 
pellant was  on  a  condition  he  was  under  no  obligation  to  per- 
form; and  his  tender  of  the  price,  not  being  refused  on  account 
cf  the  mode  of  it,  was  good;  and  the  appellee's  refusal  to  re- 
store the  horse,  and  his  tampering  with  the  provost,  may  have 
been  and  probably  was  the  sole  cause  of  the  loss  of  the  horse 
by  both  parties.  This  alone  ought,  in  our  judgment,  to  have 
defeated  the  action,  unless  there  had  been  conclusive  proof  cf 

title  in  the  United  States. 
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Wherefore  tbe  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

TMW.nn)  Wabbahtt  ov  Title  on  Salb  ov  Pibsoiial  Pbopibit:  FoMKeti 
T.  OAtifr%  83  Am.  Deo.  278,  and  omm  oolleoied  in  note  285. 

Objbot  ov  ConHTEB-BaAin>nio  Cattle,  or  in  lien  theroof  to  ghre  written 
descriptiTe  bUl  of  lale:  Waidm  v.  Murdodt,  83  Am.  Deo.  135,  and  note  142. 

AonoN  lOB  Breach  or  Wab&autt  ov  Tfele  to  Pbbsoval  Pbopebtt: 
8ir(mg  v.  Barm$,  34  Am.  Deo.  684;  8aUe  v.  Light,  39  Id.  317;  and  tee  Hogen 
T.  ir«fc^  54  Id.  3oa 


Cummins  u  Gbioos. 

11  DUTALL,  87.J 

Sale  ov  Pbopebtt  hot  Susceptible  op  Delitbbt,  as  Obowiho  Obop,  n 
HOT  OoMSTKUOi'iVELT  Fbauduleht  m  to  orediton  or  nbeeqnent  par* 
ehaeers  merely  beoanie  the  eeiler  retained  poeieerion,  and  wm  to  ooltiTate 
and  deliver  it  at  a  stated  time. 

Thb  opinion  states  the  case. 

By  Court,  Robertson,  J.  The  only  question  we  shall  con- 
sider in  this  case  is,  whether  a  field  of  growing  tobacco  sold 
by  its  producer,  Huffman,  to  the  appellee,  Griggs,  about  the 
20th  of  August,  1863,  and  levied  on  about  thirteen  days  after- 
wards by  the  appellant  as  an  execution  creditor  of  Huffman 
was  subject  to  sale  under  the  execution. 

The  purchaser  paid  for  the  tobacco  on  the  day  of  the  sale, 
and  the  vendor  agreed  to  cut  it  when  matured,  and  cure  it, 
and  was  in  the  ostensible  possession  of  it  at  the  date  of  the 
levy.  The  circuit  judge,  to  whom  the  law  and  the  facts  were 
submitted,  adjudged  the  title  to  be  in  the  appellee,  Griggs,  and 
we  are  not  prepared  to  reverse  that  judgment 

As  Huffman  agreed  to  take  care  of  the  tobacco,  and  cut  and 
cure  it,  and  as  until  that  had  been  done,  it  was  not  removable 
and  susceptible  of  any  other  than  constructive  possession,  the 
retention  of  an  apparent  possession  by  the  vendor  did  not,  per 
M,  make  the  absolute  sale  fraudulent  as  against  the  appellant 
as  a  creditor  of  the  vendor;  and  we  do  not  feel  authorized  to 
impute  to  the  sale  a  fraudulent  intent. 

Nor  can  we  admit,  as  urged  by  the  appellant's  counsel,  that 
the  sale  did  not  vest  in  Griggs  the  immediate  title,  because 
something  remained  to  be  done  by  Huffman  to  save  the 
tobacco.  The  payment  of  the  price  on  an  unconditional  sale 
constructively  passed  the  title,  unless  the  vendor  retained  the 
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poesesaion  for  the  purpose  of  doing  something  with  the  tobacco 
necessary  for  ascertaining  the  value  or  identifying  the  thing 
sold,  and  therefore  necessarily  an  implied  preliminary  to  the 
divestiture  of  the  vendor's  title.  But  the  parties  had  fixed 
the  price,  and  the  contract  conclusively  identified  the  tobacco 
sold  and  paid  for.  And  the  sale  passed  the  title  to  the  pur- 
chaser, and  at  his  risk,  as  certainly  as  the  like  sale  of  a  horse 
for  a  sum  paid,  but  to  be  fed  by  the  vendor  for  a  month,  would 
have  vested  the  title  to  it  in  tlie  purchaser.  The  only  differ- 
ence in  principle  between  the  cases  is,  that  in  the  case  of  the 
horse  the  retention  of  the  possession  by  the  vendor  might  have 
made  the  absolute  sale  void  as  to  the  vendor's  creditors,  while 
the  same  fact  in  the  case  of  the  immovable  growing  tobacco 
would  not  have  been  inconsistent  with  the  purchaser's  title, 
and  therefore  not  alone  presumptively  fraudulent  But  so  far 
as  the  purchaser's  title  as  between  himself  and  his  vendor 
would  be  concerned,  the  two  cases  are  in  law  identical. 

We  are  not  satisfied,  therefore,  that  the  circuit  court  erred 
in  deciding  that  the  tobacco  was  not  subject  to  the  appellant's 
execution. 

Wherefore  the  judgment  is  affirmed. 

Oaownvo  Cbops  abb  not  "Goods  abd  CBAvnaa,*'  wmns  MBABuro  ov 
Btatotb  of  Fbauini  requiring  immfldiato  deUvary  and  ohftnge  of  poesetsioa: 
BenuU  y.  Rovkmt,  79  Am.  Deo.  147,  and  tee  note  161. 

Rbtebtion  or  Possbssiob  as  Evidbbcb  of  Fbaud  in  nle  of  goods:  See 
Ormd  y.  Lewis^  80  Am.  Dec  786;  Ste^mm  r.  /nofti,  76  Id.  600^  and  oMet  ool- 
]eoledinnote60i. 

Thb  PBorciFAL  OASB  IS  octBD  to  the  point  sMed  in  the  yffflftin»  in  MoHom 
T.  Btigam,  6  Buh»  S86. 


Graves  v.  Tilpord. 

n  DUTALL,  10S.J 
L4W  IwnJMB,  OB   SdCFLB  AmOBMBBT  OB  PB0MI880BT  N0T1|   PBOXISB  by 

awignor  to  refond  the  ooniidwration  of  the  assignment  if  the  note  be 
not  justly  demandable,  or  if  by  the  obligor's  insolyency  or  removal 
from  the  jorisdiction  within  which  he  resided  at  the  date  of  the  assign- 
menty  the  assignee,  by  ordinary  diligence,  cannot  coerce  payment 

WhBV    PBIBBBtATIOB    ABD    SuiT    OB    NOTB    BT    A88IOBBB    THBBBOV    ARM 

Pbbvbntkd  by  non-intercourse  resnlting  from  war,  on  matority  of  the 
note,  and  the  war  continuing,  the  asiigiMm  may  faring  aotioQ  against  his 
assigncHr  npon  the  assignment. 

Thb  &otB  are  stated  in  the  opiniion. 
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Bj  Court,  Robertson,  J.  On  the  4th  of  March,  1861,  Cle- 
ment Davis,  a  citizen  and  resident  of  the  state  of  Mississippi^ 
gave  his  promissory  note  to  Carroll  and  Cobair  for  $161, 
payable  on  the  1st  of  November,  1861,  at  the  banking  house 
of  Brown  and  Johnson,  at  Vicksburg.  And  on  the  27th  of 
April,  1861,  William  C.  Graves,  to  whom  it  had  been  as- 
signed again  for  $151.88,  assigned  it  to  John  B.  Tilford,  of 
Lexington,  Kentucky.  At  the  same  time  the  said  Graves,  for 
the  consideration  of  $149.15,  assigned  to  the  said  Tilford  an- 
other note  for  $160,  executed  by  A.  C.  Daniel,  of  Mississippi, 
on  the  6th  of  March,  1861,  and  payable  to  James  Carroll  on 
the  1st  of  January,  1862,  at  the  house  of  Parish  and  Horns, 
in  the  city  of  New  Orleans,  and  which  had  been  assigned  to 
the  said  Graves  by  the  payee. 

On  the  22d  of  November,  1862,  Tilford  sued  Graves  on  these 
notes  in  two  several  actions,  which  were  afterwards  consoli- 
dated. Each  petition  averred  that  nothing  had  ever  been 
paid  on  either  note,  and  alleged  the  same  facts  to  show  that 
Graves  was  then  legally  liable  and  suable  on  the  promises 
implied  by  his  assignment,  to  wit,  that  before  the  notes  be- 
came presentable,  both  presentation  and  suit  were  prevented 
by  the  civil  war,  which  had  resulted  in  total  non-intercourse 
between  Kentucky  and  Mississippi  and  Louisiana,  and  the 
actual  and  legal  occlusion  of  the  courts  of  those  states.  On 
an  issue  on  that  matter  the  circuit  court  rendered  judgment 
on  each  note  for  the  amount  paid  for  it  by  Tilford  to  Graves. 
Whether,  on  these  facts,  the  judgment  was  right  is  the  only 
question  for  our  consideration. 

A  statute  of  Kentucky  having  made  promissory  notes  as- 
signable so  as  to  pass  the  legal  title  to  the  assignee,  the  law  as 
long  settled  by  this  court  implies,  on  a  second  assignment 
without  any  special  agreement,  a  promise  by  the  assignor  to 
refund  the  consideration  of  the  assignment,  if  the  note  be  not 
justly  demandable,  or  if,  by  the  obligor's  insolvency  or  re- 
moval from  the  jurisdiction  Mrithin  which  he  resided  at  the 
date  of  the  assignment,  the  assignee,  by  ordinary  diligence, 
could  not  coerce  payment;  and  as  a  logical  sequence,  the  law 
implies  an  undertaking  by  the  assignee  to  use  the  required 
diligence,  and  a  guaranty  by  the  assignor  that  when  the  note 
is  presentable  for  payment,  the  obligor  shall  be  able  to  pay,  and 
be  liable  and  suable  for  the  amount  of  the  note. 

According  to  this  principle,  thus  conclusively  established, 
shall  the  assignee  or  the  assignor  lose  by  the  intervention  of 
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military  events  which,  without  the  fault  of  either,  prevented 
both  presentation  and  suit  when  and  ever  since  payment  be- 
came  demandable?  It  was  not  possible  for  the  assignee  to 
present  either  note  for  payment,  or  to  sue  for  non-payment, 
nor  could  the  assignor  have  done  either  had  he  never  made  an 
assignment.  And  the  diligence  required  or  expected  of  the 
assignee  was  no  more  than,  standing  in  the  same  shoes,  to  do 
all  the  assignor  himself  could  have  done  had  he  never  bailed 
the  notes.  The  supervening  status  of  the  war  cut  off  all  com- 
mercial intercourse  between  the  citizens  of  the  belligerent 
parties,  and  closed  the  courts  of  Mississippi  and  Louisiana 
against  the  appellee.  And  this  insuperable  obstacle  had  con- 
tinued when  these  suits  were  brought, — when  they  appeared 
to  be  hopelessly  indefinite  in  duration.  Was  it  the  appellee's 
duty  to  await  all  the  possible  contingencies  of  this  unlimited 
suspension  of  all  remedy?  Had  it  been  ordinary  delay,  inci- 
dent to  all  legal  remedy,  he  would  have  been  obUged  to  abide 
its  final  results,  and  until  he  had  diligently  passed  through 
the  ordeal,  and  still,  by  proper  diligence,  failed  to  make  the 
debt,  he  could  not  have  maintained  an  action  against  the  ap* 
pellant  as  assignor. 

But  by  extraordinary  and  inexorable  necessity,  the  obligors 
became  both  inaccessible  and  non-suable;  and  the  debts  them- 
selves were  subjected  to  sequestration;  and  thus  the  implied 
guaranty  of  the  assignor  had  been  broken,  and  thereby  his 
liability  to  these  suits  became  immediately  fixed,  whereby  he 
relapsed  into  the  condition  of  creditor,  in  which  he  stood  be- 
fore the  assignment,  and  the  assignor  was  absolved  from  the 
duty  of  doing  more  or  waiting  longer. 

This  court  has  decided  that  if  the  obligor,  after  the  assign- 
ment of  his  note,  and  before,  by  ordinary  diligence,  he  could 
be  sued  on  it,  remove  beyond  the  jurisdiction  of  the  state  in 
which  he  remded  at  the  time  of  the  assignment,  the  assignee 
is  not  bound  to  follow  him,  but  has  instant  recourse  against 
the  assignor 

According  to  thai  construction,  or  rather  illustration,  of  the 
contract  implied  by  a  simple  assignment,  the  facts  pleaded 
and  admitted  in  this  case  ought  a  fortiori  to  dispense  with 
the  duty  of  impossible  demand  by  suit  or  otherwise,  and  to 
entitle  the  assignee  to  these  actions  against  the  assignor  us 
soon  as  the  debts  became  due,  unless  the  parties  to  the  assign* 
ment  apprehended  such  obstruction,  and  the  assignee  should 
be  presumed  to  have  taken  on  himself  all  the  hazards  of  ita 
possible  and  contingent  occurrence. 
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But  {he  price  paid,  which  was  ihe  onstomary  percentage  oa 
the  porchase  of  ordinary  bills,  clearly  indicates  that  the 
assignee  neither  charged  nor  received  any  consideration  for 
the  risk  of  such  an  extraordinary  contingency;  and  this  fact 
repels  all  presumption  that  either  party  then  contemplated 
any  such  belligerent  outlawry,  or  actual  and  prolonged  occlu- 
sion, as  a  probable  event. 

Nor  was  there  sufficient  cause  for  any  such  apprehension; 
for,  although  Mississippi  had,  just  before  the  execution  of  the 
notes,  passed  an  ordinance  of  secession,  and  Sumter  had  been 
bombarded  a  few  days  before  the  assignment,  yet  all  this  por- 
tended only  a  transient  insurrection,  and  did  not  foreshadow 
such  an  incredible  and  qwisi  international  war  as,  months 
afterwards,  interdicted  all  commercial  intercourse  between 
the  antagonist  sections,  and,  as  between  the  citizens  of  each, 
closed  all  the  courts.  - 

Nbr  was  such  a  war  either  apparent  or  recognized  before 
August,  1861,  when  the  President  issued  his  proclamation  of 
non-intercourse,  and  treated  the  seceding  states  as  belligerents. 
Until  then,  intercommunication  was  kept  up  between  the  sec- 
tions by  mail  and  otherwise;  and  we  have  no  reason  to  doubt 
that,  had  the  notes  fallen  due  before  that  time,  the  amount  of 
Ihem  might  have  been  collected. 

A  mere  ordinance  of  secession  was  only  declared  insurrec- 
tion, not  war,  either  in  fact  or  in  law;  and  had  the  Mississippi 
ordinance  been  per  se  war,  then  the  assignment  of  the  notes  in 
Kentucky  was  without  any  consideration,  either  legal  or 
actual,  to  the  assignee,  who  therefore  was  entitled  to  restitu- 
tion of  the  value  he  paid  for  nothing. 

We  are  therefore  of  the  opinion  that  the  judgment  of  the 
circuit  court  was  right.    Wherefore  it  is  affirmed. 

Waut  09  PRmNTMUffT  or  Bill  or  Bxohahob,  whks  Exousxd:  Wktd- 
AamBanikT.  ^OfiOfH06Am.Dec397;  Adanur.  DaH^,  16  Id.  US. 


LOUISVILLB    AND   NaSHVILLB    R.  R.  Co.  V.  CoLLINS. 

[1  DUTALL,  U4.1 

Ik  Casb  or  OoHiuonMO  BvuoBrox,  on  QimnoN  or  Niolioxikii,  the  J1117 
have  a  right  to  dadde  the  oharaoter  of  the  negligenoe. 

CO-OPKRATINO   NlOUOXllOB   OF   PLAINTIfV,   SUDIO    lOB    In JUBT  RBBULTmO 

ntoM  Gaoes  Nbouokncb  of  the  defendant,  will  not  exonerate  the  latter 
if,  by  the  ezerciae  of  proper  care  on  his  part,  the  injury  might  hare  been 
avoided 
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Railroad  Companies  are  Liable  to  Strangers  for  failtire  of  their  agents 
and  employees  to  exercise  ordinary  care  and  skill  in  operating  their 
trains. 

Railroad  CoMPAmr  is  to  be  Rbqabded  as  OoNarrRnonTELT  Present 
through  its  acting  agents,  who  represent  it,  within  the  range  of  their 
ordinary  employment 

RsspoNsiBiLnT  OF  Railroad  Companies  fob  Injuries  Resulting  from 
Negligence  of  Engineers  is  graduated  by  the  class  of  persons  injured. 
As  to  strangers,  ordinary  negligence  is  sufficient;  as  to  subordinate  em- 
ployees associated  with  the  engineer  in  conducting  the  cars,  the  negli- 
gence must  be  gross;  but  as  to  employees  in  a  different  department  of 
service,  unconnected  with  the  running  operations,  ordinary  negligence 
may  be  sufficient. 

Among  Common  Laborers,  Railroad  Company  is  not  Liable  to  Ant 
One  of  Them  for  injuries  resulting  from  the  acts  or  omissions  of  any 
other  one  of  the  class,  although  each  of  the  company's  employees  would 
be  its  agent  as  to  strangers. 

The  opinion  states  the  case. 

By  Court,  Robertson,  J.  This  appeal  presents,  for  the 
first  time  to  the  appellate  court  of  Kentucky,  a  new  and  un- 
settled  question,  involving  the  legal  liability  of  railroad  com- 
panies for  damages  resulting  to  an  inferior  from  the  negligence 
of  a  superior  employee,  while  engaged  in  different  spheres  of 
employment  in  the  common  service  of  any  such  corporation. 

The"  appellee,  while  employed  by  the  Louisville  and  Nash- 
ville Railroad  Company  as  a  common  laborer^  in  loading  and 
unloading  its  burden  cars  engaged  in  carrying  for  its  road 
cross-ties  and  iron,  was  required,  with  a  co-laborer  of  the  same 
class,  to  assist  its  engineer  in  righting,  in  Bowling  Green, 
Kentucky,  a  locomotive  which  seemed  to  be  out  of  order,  and 
the  steam  being  up,  the  front  wheels  jacked,  the  hind  wheels 
unscotched,  the  engineer  on  top,  —  and  the  appellee  working 
as  ordered  beneath, — the  engine  moved  forward  and  cut  ofl 
one  of  the  appellee's  legs,  and  that  motion  being  reversed  by 
the  engineer,  the  other  leg,  also,  was  cut  off. 

For  that  irreparable  loss,  dooming  him  to  hopeless  pov- 
erty and  dependence,  the  appellee  sued  the  appellant  for  tort, 
and  recovered  a  judgment  for  five  thousand  dollars  damages, 
as  asserted  by  the  jury. 

The  appellant  denies  that  its  engineer  was  guilty  of  cul- 
pable negligence,  and  insists,  also,  that,  as  he  was  competent 
and  trustworthy,  it  is  not  responsible  to  his  co-employee  for 
his  negligence,  however  gross. 

The  circuit  court  instructed  the  jury,  that  if  they  believed 
that  the  accident  resulted  from  the  gross  negligence  of  the 
engineer,  the  appellant  was  liable  for  it  in  this  action. 


Digitized  by 


Google 


488  Louisville  etc.  R.  R.  Co.  v.  Collins.    [Kentucky, 

After  full  and  careful  consideration,  we  are  satisfied  that  the 
engineer  was  guilty  of  some  negligence.  The  degree  of  it 
was  a  question  of  fact  which,  on  such  apparently  conflicting 
testimony,  the  jury  had  a  right  to  decide;  and  whatever  de- 
duction may  be  the  most  logical  and  consistent,  we  are  also 
satisfied  that  the  circumstances,  as  detailed  by  all  the  wit- 
nesses, authorized  the  jury  to  find  that  his  negligence  was 
'^  gross";  an  elaborate  analysis  of  all  the  facts  would  not,  there- 
fore, be  either  useful  or  pertinent  in  this  opinion. 

But  the  appellant  assumes  that  the  appellees  own  fault 
contributed  to  the  catastrophe,  and  it  thereupon  insists  that 
the  co-operation  of  even  the  gross  negligence  of  the  engineer 
will  not  sustain  the  action.  The  assumption  is  not  sufficiently 
maintained,  nor  is  the  conclusion  from  it  altogether  unexcep- 
tionable or  true. 

The  engineer  does  testify  that  he  directed  the  appellee  and 
his  associate  in  the  work  to  ''  block  "  the  wheels,  and  says 
that  such  a  precaution  would  have  prevented  the  accident; 
but  others  who  heard  all  that  was  said,  and  saw  all  that  was 
done,  on  that  occasion,  do  not  corroborate,  but,  by  strong  im- 
plication, negative  his  statement  of  that  fact,  rather  dis- 
credited by  the  incredible  omission,  and  by  his  failure  to  see 
that  danger,  so  imminent  in  his  opinion,  was  not  averted  by  a 
security  so  obvious  to  him  and  so  easy  to  them;  and  his  credi- 
bility is  also  impaired  by  his  interest  and  zeal,  and  his  conduct 
in  hiding  himself  and  abandoning  his  post  in  the  appellant's 
service  almost  immediately  after  the  infliction  of  the  injury 
on  the  appellee;  and  not  only  may  we  presume  that  the  ap- 
pellee, a  young  and  unskilled  laborer,  was  ignorant  of  the 
utility  of  scotching,  but  feel  sure  that  the  engineer  either  did 
not  advise  or  direct  it,  or  was  guilty  of  gross  negligence  in 
placing  him  in  so  much  peril  under  the  engine  without  seeing 
that  its  stationary  attitude  was  first  secured  by  blocking,  and 
also  in  using  no  means  of  keeping  down  the  steam  or  prevent- 
ing its  accumulation,  although  the  appellee  was  kept  under 
the  locomotive  more  than  an  hour, —  the  steam  increasing  and 
the  wheels  unscotched  all  the  time. 

But  had  the  appellee  b^n  guilty  of  negligence,  neverthe- 
less, the  injury  might  have  been  avoided  by  the  proper  care  of 
the  engineer,  and  is  therefore  attributable  to  his  gross  negli- 
gence. In  such  a  case,  both  principle  and  preponderating 
authority  seem  to  decide  that  such  a  remediable  fault  of  the 
person  injured  should  not  exonerate  the  wrong-doer  from  legal 
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liability  for  the  damage,  which,  without  gross  negligence,  he 
could  have  prevented,  and  was  as  much  bound  by  law  to  pre- 
vent in  that  as  he  would  have  been  in  any  other  case. 

In  running  its  locomotive  and  its  passenger  and  burden 
cars,  a  railway  corporation  is  required  by  law  to  observe  at 
least  ordinary  care,  vigilance,  and  skiU,  so  far  as  strangers 
may  be  affected  by  the  employment  of  a  motive  power  so  tre- 
mendous and  destructive  as  unregulated  or  carelessly  or  un- 
skillfully  regulated  steam;  and,  as  in  every  class  of  cases  of 
bailment  or  trust,  the  requisite  care  is  proportioned  to  the  dan- 
ger of  neglect  and  the  difficulty  of  conservative  management; 
ordinary  care  in  many  classes  of  cases  might  be  ordinary 
neglect,  and  ordinary  neglect  might  be  gross  neglect  in  steam 
operations  on  a  railway.  In  all  those  operations,  the  invisible 
corporation,  though  never  actually,  is  yet  always  constructively, 
present  through  its  acting  agents,  who  represent  it,  and  whose 
acts,  within  their  representative  spheres,  are  its  acts.  Had 
the  appellee  been  a  stranger,  the  appellant  would,  therefore, 
have  been  certainly  suable  and  responsible  in  this  action,  and 
we  cannot  admit  that  the  appellee's  relation  as  an  employee 
in  its  service  should  exempt  the  corporation  from  that  general 
liability,  as  it  might,  perhaps,  do  by  the  application  of  a  recent 
rule  adjudged  in  England,  with  some  exceptions,  and  echoed, 
with  still  more  exceptions,  by  a  few  American  courts.  But 
this  anomalous  rule,  even  as  sometimes  qualified,  is,  in  our 
opinion,  inconsistent  with  principle,  analogy,  and  public 
policy,  and  is  unsupported  by  any  good  or  consistent  reason. 
In  the  use  and  control  of  the  engine,  the  engineer  is  the  chief 
and  governing  agent  of  the  corporation,  and  all  his  associates 
in  that  employment  are  emplo}^s  in  *'a  common  service." 
Neither  of  these  subordinates  under  his  control  is,  as  between 
themselves,  an  agent  of  the  railway  company,  and  therefore  it 
is  not  responsible  for  any  damage  done  by  one  of  them  to  an- 
other while  in  its  service,  and  so  far  the  British  rule  has 
foundation  in  both  reason  and  analogy,  but  beyond  this  it  is 
baseless  of  any  other  support  than  a  falsely  assumed  public 
policy  or  implied  contract.  In  the  employment  and  control  of 
his  subordinates,  the  engineer  acts  as  the  representative  agent 
of  the  common  superior,  —  the  corporation.  They  have  no 
authority  to  control  or  resist  him  in  his  allotted  sphere  of  ser- 
vice, and  why,  then,  should  the  law  imply  a  contract  to  trust 
him  alone,  and  never  look  to  the  corporation,  as  his  employer 
and  constituent,  for  indemnity  for  damage  resulting  from  his 
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willfnl  wrongs  or  groeslj  negligent  omiasions?  When  they 
engaged  to  serve  under  him,  perhaps  they  knew  nothing  of 
bis  trustworthiness  or  his  credit;  but  they  knew  that  they 
would  serve  a  corporation,  and  probably  faith  in  its  responsi- 
bility and  protection  induced  them  to  venture  into  its  service, 
— and  this  faith  may  be  presumed  to  include  an  assurance  of 
safety  as  well  as  of  pay.  Perhaps  if  they  had  understood  that 
the  corporation  would  not  be  responsible  for  the  conduct  of  its 
engineer,  they  would  never  have  risked  such  service  under 
him.  The  contract  implied  by  law  would,  therefore,  rather 
seem  to  be  that  the  subordinates  should  look  to  the  corpora- 
tion, and  not  its  agent  alone,  for  indemnity  for  loss  arising  to 
them  from  his  unskillfulness  or  culpable  negligence. 

Nor  can  we  perceive  how  public  policy  could  be  subserved 
by  the  irresponsibility  of  the  corporation  in  such  a  case.  Such 
exemption,  if  known,  might  possibly  stimulate  the  subordi- 
nates to  a  more  vigilant  observance  of  the  engineer's  conduct; 
but  why  should  they  be  left  to  depend  on  that  which  could  be 
of  little,  if  any,  avail  to  prevent  the  unskillfulness  or  negli- 
gence of  a  superior  above  their  dictation  or  control? 

In  undertaking  the  perilous  service,  they  might  be  presumed 
to  risk  the  hazards  necessarily  incident  to  their  employment; 
And  as  they  could  not  expect  intallibility  in  the  management 
of  the  locomotive  and  its  running  train,  and  as  they  knew 
that  the  most  faithful  and  skillful  managers  may  occasionally 
lapse  into  common  blunders  and  ordinary  negligence,  the  law 
might  imply  an  agreement  to  risk  their  possible  occurrence. 
But  the  corporation  being  under  an  implied  obligation  to  pro- 
vide sound  and  safe  cars  and  engines,  and  a  competent  and 
faithful  engineer,  his  subordinates  cannot  reasonably  be  pre- 
sumed to  expect  or  to  hazard  his  gross  negligence,  which  bor- 
ders on  fraud  and  crime;  and  it  seems  to  us,  therefore,  that, 
while  tne  corporation  may  not  be  responsible  to  them  for  his 
ordinary  negligence,  both  justice  and  policy  require  that  it 
should  be  held  liable  for  his  gross  negligence  as  its  chief  and 
controlling  agent  in  the  management  of  its  running  train. 
Assurance  of  protection  to  this  extent  not  only  appears  just 
and  reasonable,  but,  by  inspiring  more  confidence,  would  en- 
able the  corporation  to  obtain  and  keep  better  employees,  and 
at  cheaper  rates.  This  doctrine,  therefore,  instead  of  its  con- 
verse, seems  to  be  suggested  by  reason  and  commended  by 
policy.  But  in  this  respect  employees  like  the  appellee,  in  a 
distinct  and  altogether  different  department  of  service,  stand 
in  an  essentially  different  category. 
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In  their  emplojinent,  having  nothing  to  do  with  the  cars  or 
the  running  of  them,  they,  like  the  corporation's  mere  wood- 
choppers,  are  comparative  strangers  to  the  engineer  and  his 
running  operations,  and  seem  to  be  entitled  to  all  the  security 
of  strangers.  They  may  be  presumed  to  know  no  more  than 
strangers  about  the  skill  or  care  of  the  engineer,  nor  have 
they  any  more  control  over  him  or  coimection  with  his  run- 
ning  arrangements  or  operations.  They  are,  therefore,  not,  in 
the  essential  sense  of  contradistinctive  classification,  '^  in  the 
same  service  "  with  the  engineer  and  his  running  co-operators, 
who  act  in  a  different  sphere  and  constitute  a  distinct  class; 
consequently,  neither  of  the  assumed  reasons  for  the  British 
rule  as  to  employees  *'  in  the  same  service "  can  be,  in  any 
way,  consistently  applied  as  between  the  engineer  and  such 
common  laborers  as  the  appellee;  and  the  apparent  exten- 
sion of  the  rule  to  them  may  be  deemed  inadvertent,  or  not 
carefully  and  logically  considered  with  rational  discrimina- 
tion and  precision.  We  therefore  can  neither  feel  the 
rationale,  nor  acknowledge  the  authority  of  the  crude  and 
self-contradictory  decisions,  or  loose  and  incongruous  dicta 
referred  to  on  that  subject;  but  to  harmonize  the  law,  we 
must  recognize  a  more  congenial  principle  of  normal  vitality, 
and  adjudge,  as  we  now  do,  that  the  appellee,  in  his  humble 
and  isolated  employment,  should  be  treated  as  a  stranger  to 
the  engine  as  a  motive  power,  and  if  without  fault  himself, 
might,  like  other  strangers,  recover  from  the  railway  corpora- 
tion for  a  loss  arising  from  the  ordinary  negligence  of  its 
engineer;  but  as  the  jury  might  possibly  have  found  that  he 
himself  had  been  negligent,  the  circuit  court  was  right  in  re- 
quiring proof  of  gross  negligence  by  the  engineer,  which,  in 
that  contingency,  would  have  been  necessary  to  the  liability 
of  the  appellant. 

The  only  consistent  or  maintainable  principle  of  the  cor- 
poration's responsibility  is  that  of  agency.  Qui  facit  per  alium, 
facit  per  ae.  It  is  therefore  responsible  for  the  negligence  or 
unskillfulness  of  its  engineer,  as  its  controlling  agent  in  the 
management  of  its  locomotives  and  running  cars,  and  that 
responsibility  is  graduated  by  the  classes  of  persons  injured 
by  the  engineer's  neglect  or  want  of  skill, — as  to  strangers,  or- 
dinary negligence  is  sufficient,  as  to  subordinate  employees 
associated  with  the  engineer  in  conducting  the  cars,  the  neg- 
ligence must  be  gross,  but  as  to  employees  in  a  different 
department  of  service,  unconnected  with  the  running  opera- 
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tions,  ordinary  negligence  may  be  saffident.  Among  common 
laborers,  constituting  a  distinct  class,  all  standing  on  the  same 
platform  of  equality  and  power,  and  engaged  in  a  merely  inci- 
dental but  independent  service,  no  one  of  them,  as  between 
himself  and  his  co-equals,  is  the  corporation's  agent;  and  there- 
fore it  is  not,  on  the  principle  of  agency  or  otherwise,  respon- 
sible for  damages  to  one  of  them  resulting  from  the  act  or 
omission  of  another  of  them,  although  each  of  the  company's 
employees  would  be  its  agent  as  to  entire  strangers  to  it 

This  is  the  only  doctrine  we  can  recognize  as  consistent  with 
the  Enlightened  and  homogeneous  jurisprudence  of  this  clearer 
day  of  its  ripening  maturity;  and  looking  through  the  mist 
of  the  adjudged  cases  and  elementary  dicta,  we  can  see  no 
other  fundamental  principle  which  can  mould  them  into  a  con- 
sistent or  abiding  form.  That  principle  is  the  only  safe  clue 
to  lead  the  bewildered  explorer  to  the  light  which  shows  the 
sure  way  of  right  and  proves  the  true  doctrine  of  American 
law. 

We  feel  authorized  to  conclude  that  the  appellant  was  legally 
liable  to  the  appellee  for  the  injury  done  to  him  by  the  gross 
negligence  of  its  engineer;  that  the  court,  on  the  trial,  gave  to 
the  jury  the  true  and  only  true  law;  and  that  the  verdict  was 
authorized  by  both  the  law  and  the  fact;  and  we  would  over 
step  the  judicial  line  by  interfering  with  such  a  verdict  in  such 
a  case,  on  the  ground  of  alleged  exorbitance,  indicating  neither 
passion,  partiality,  nor  prejudice. 

Wherefore  the  judgment  is  afi&rmed. 

QxTEsnoir  or  Nboliobmox,  bt  Whom  DKnaaasmD:  Zemp  t.  WUmimi/Um  efe. 
R,  i?.  Co.,  64  Am.  Deo.  763;  oontribiitory,  when  a  qiiestum  lor  the  Jury:  Me^ 
CuUyv,  Clarke,  80  Id.  584,  and  note  588;  Fari$h  t.  Mgle,  62  Id.  686,  note; 
Toddy,  Old Cokmy etc  R.  R.  Co,,  83 Id.  679. 

Ck>NTRiBUT0B7  Kbouoknob,  What  ib»^  akb  BmoT  or:  McChtOg  v.  C/orfee, 
80  Am.  Deo.  584,  and  note  588;  Prter  v.  Camenm,  55  Id.  666^  note;  Ker» 
whacker  r.  Cleveland  He.  R.R,  Co.,  92  Id.  246;  Qahagcmf.  Baton  etc  R.  R.  Co., 
79  Id.  724,  and  note  726. 

LiABnjTT  or  lUniBOAB  Oompavt  to  Sketant  In jubbd  throuqh  Sura- 
rior's  Nboligbnob:  See  Mad  River  ami  Lake  Brie  R.  R.  Co.  r.  Barber,  67 
Am.  Deo.  312;  Franer  v.  Pennt^hania  R.  R.  Co,^  80  Id.  467,  and  note  470. 

Master  is  not  Lublb  to  Sketant  ior  Injurt  Caused  bt  Nbquornob  or 
Ck>-SERyANT  engaged  in  the  same  grade  of  empLoyment:  HSmoieCeiU.  R.R.O0. 
y.  Cox,  71  Am.  Deo.  298,  and  note  304;  and  see  Frotmr  y.  Pemuytoania  R.  R. 
Co.,  80  Id.  467,  and  note  47a 

The  rRordPAL  case  is  getbd  to  the  second  point  stat<Hl  in  the  9ifllabm»,  in 
Lomsvitte  etc.  R,  R,  Co.  v.  Mahany,  7  Bosh,  239;  it  is  dtel  to  the  point  that 
a  railroad  oorporatioa  is  to  be  regarded  as  oonstmotively  present  in  all  acts 
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p«rfonned  by  its  general  agents  within  the  range  of  their  crdinaiy  employ- 
ment, in  PUUfmrgh  etc  JL  R.  Co.  y»  JMy,  38  Ind.  812;  to  the  pomt  that  one 
employee  may  reoorer  for  the  groas  miBoandnct  of  a  oo-employee,  althoa|^ 
Mgaged  in  the  same  ooomion  senrioe,  in  Ooimmbrnt  €te,  B.  B.O(k  t.  Froet^ 
€8  HL  560;  and  is  dted  on  the  question  of  damagei^  and  also  disti*gaiBhed»  in 
LmdmOe  etc  IL  B.  Oo.  r.  Sidtrngt^  6  Bosh,  10. 


GrOLLIHEB   V.    GoMMONWBALTH. 

IS  DUTALL,  16t.J 

Wbmbm  Ohb  VoLnvTABiLT  FiBXB  GuN  INTO  Cbowi>  WITH  "FmuotwuB  Pub- 
PO0B  ov  Enxnio  Akothxr,  the  unintentional  IdUing,  eren  of  his  friend, 
woold  be  murder;  but  if  the  firing  was  aocidental  and  involiintaryy  it 
woold  be  manslaoghter. 

On  Who  Fnm  Bioklxsslt  into  Cbowd  akd  Kilu  Akotbxb  u  Oitiltt 
OF  MfTBDKB,  even  thoogh  he  fired  without  any  special  purpose. 

It  u  Ebbonious  to  Instruct  Jubt  **  that  drunkomess  can  never  be  received 
as  a  ground  to  excuse  or  palliate  a  crime,"  because^  when  and  how  far 
drunkenness  may  excuse  or  palliate  mnst  depend  on  its  motives^  degree^ 
and  efiect  on  the  mind. 

The  opinion  states  the  facts. 

By  Court,  Robebtson,  J.  George  W.  Qolliher,  a  soldier  in 
the  Thirteenth  Kentucky  Regiment  of  Volunteers,  being  at  a 
precinct  in  Adair  County  during  an  election  held  in  a  church, 
became,  Mrith  some  friends,  engaged  in  an  armed  conflict  with 
an  antagonist  party,  in  which  he  was  disarmed  and  knocked 
down,  and  escaped  to  the  woods;  and  manifesting  an  inten* 
tion  to  go  home,  went  back  for  his  horse;  but  before  he  had 
mounted  the  horse  to  start  home,  he  was  informed  that  his 
party  had  triumphed  and  driven  from  the  ground  the  adverse 
party;  he  then  took  his  gun  swung  to  his  saddle,  and  with  it 
went  into  the  crowd  in  the  church,  declaring  that  he  would 
'^kill  four  d — d  rascals";  and  after  entering  shouldered  the 
gun, — the  muzzle  pointing  behind  him, —  when,  almost  in- 
stantly, it  went  o£f  and  killed  Rowe,  who  was  standing  near 
and  behind  him,  and  who  was  one  of  the  friends  constituting 
the  party  in  the  previous  rencounter. 

For  that  homicide  he  was  indicted,  and  the  jury  having 
found  him  guilty  of  murder,  the  court,  overruling  a  motion 
for  a  new  trial,  sentenced  him  to  be  hung. 

His  appeal  to  this  court  rests  chiefly  on  the  ground  of  in- 
structions to  the  jury  alleged  to  be  erroneous  and  preventive 
of  a  fair  trial  of  the  £etcts  and  the  law  of  the  case. 


Digitized  by 


Google 


494  GoLLiHEB  V.  Commonwealth.        [Kentucky, 

If  he  had  gone  into  the  house  for  the  felonious  purpose  of 
killing  any  person,  and  had  he  voluntarily  fired  his  gun  for 
the  purpose  of  executing  that  malicious  design,  the  killing  of 
his  friend  Rowe,  though  unintentional,  would  nevertheless 
have  been  murder.  Or  had  he,  without  any  such  special  pur- 
pose, voluntarily  and  recklessly  fired  into  the  crowd  and  kiUed 
Rowe,  or  any  other  person,  he  would  have  been  guilty  of  mur- 
der. But  if,  in  the  first  hypothetical  case,  the  firing  was  ac- 
cidental and  involuntary,  he  would  then  have  been  guilty  of 
manslaughter  only.  And  even  if  thus  carelessly  carrying  his 
gun  into  the  crowd  without  any  felonious  design,  he  did  not 
fire  it,  he  would  not  have  been  guiltless,  but  the  degree  of  his 
guilt  would  not  have  been  near  so  high  as  murder  of  even 
intentional  homicide;  consequently,  whatever  may  be  the  true 
phase  of  the  case,  he  was  not  guilty  of  murder,  unless  he  him- 
self voluntarily  fired  the  gun. 

Tested  by  tiie  facts  and  by  the  foregoing  principles  of  the 
criminal  law,  some  of  the  instructions  given  for  the  com- 
monwealth were  erroneous,  and  some  others  bewildering  and 
misleading. 

The  third,  instructing  the  jury  that  if  the  accused  went 
into  the  house  to  kill  any  person,  he  was  guilty  of  murder, 
even  though  the  fatal  shot  was  involuntary  or  accidental,  was 
clearly  wrong. 

The  fourth,  instructing  the  jury  that  if  the  accused  went 
into  the  house  maliciously  to  kill  any  person,  and  the  acci- 
dental shot  resulted  from  his  careless  handling  of  the  gun,  he 
was  guilty  of  murder,  was  equally  inconsistent  with  the  law 
as  just  herein  defined. 

And  the  seventh,  instructing  the  jury  that  '^  drunkenness 
can  never  be  received  as  a  ground  to  excuse  or  palliate  a 
crime,"  was,  according  to  the  doctrine  recognized  by  this  court 
in  the  case  of  Smith  v.  C(ym7n(mwealthf  1  Duvall,  224,  delusive 
and  erroneous. 

Intoxication  may  stultify  and  partially  demonize  its  vic- 
tim, dethroning  reason,  rousing  volcanic  passions,  and  either 
paralyzing  or  perverting  the  will;  and  therefore,  unless  brought 
on  for  a  malicious  purpose,  it  may  be,  when  disabling,  entitled 
to  some  influence  on  the  questions  of  malice  and  free  volition. 
When  and  how  far  it  should  have  any  such  influence  must 
depend  on  its  motive,  its  degree,  and  its  effect  on  the  mind 
and  the  passions.  This  qualified  doctrine  seems  to  us  to  be 
dictated  by  policy  and  humanity,  and  sanctioned  by  reason 
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and  modem  authority,  and  was,  aooordingly,  adjudged  to  be 
law  in  the  case  just  cited. 

Golliher,  when  he  entered  the  church  with  his  gun,  was 
drunk;  but  why  and  in  what  degree  does  not  clearly  appear. 
The  peremptory  and  unqualified  instruction  on  '^drunken- 
ness "  was  therefore  erroneous. 

The  second  instruction,  assuming  that  the  killing  without 
provocation,  though  involuntary,  was  malicious,  was  evidently 
abstract,  unauthorized,  and  misleading;  and  on  the  like 
ground,  some  other  instructions  were  also  misleading.  The 
instructions  given  for  the  appellant  did  not  correct  the  errors 
we  have  suggested.  Thus  bewildered,  the  jury  could  not  be 
expected  to  understand  the  law  of  the  case  or  know  how  to 
apply  it  to  the  facts. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


TrTHB  CbITEBION  07  MURDSB  IV  FniST  DbOBXB  is  LmST  TO  Taki 
Lm:  Keenan  y.  CommomoecUth,  84  Am.  Deo.  414;  and  see  Maker  y.  People, 
81  Id.  781,  and  note  791;  PnpU  r.  PoUer,  71  Id.  763;  State  r.  Johrnn,  74 10. 
321. 

EnjjRo  PiBSQN  nr  Mutual  Combat  bt  Mbahs  ov  CJonobaled  Deadly 
Weapon  is  mnrder:  Price  y.  State,  72  Am.  Dec  ld5. 

RiOTEB    GAVNOT    BE    HeLD    Gun.TT    OF    MXTBDER  OB  MANSLAUGHTER    by 

reaaon  of  the  accidental  killing  of  an  innocent  person  by  those  engaged  in 
sappressing  the  riot:  Commonweallh  y.  Campbell,  83  Anu  Dec.  705. 

That  Voluntabt  akd  Intentional  Drunkenness  is  nsitheb  Excuse 
for  nor  extenuation  of  crime,  see  Carter  v.  State,  62  Am.  Dec  539. 

On  Trial  vor  Murder,  Prisoner's  Intoxicsation  is  not  Suoh  Excuse 
as  will  allow  a  less  than  ordinarily  adequate  proyocation  to  palliate  the 
offense,  unless  it  was  so  great  as  to  render  him  unable  to  form  a  willful,  de- 
liberate, and  premeditated  design  to  kill,  or  incapable  of  judging  of  his  acts 
and  their  legitimate  consequences:  Keenan  y.  Commompealth,  84  Am.  Dec 
414. 


Mulliken  u  Wintbb, 

[2  DuyALL,  286.] 
PUBCHABB  Pbigb  07  BxBMFT  Pbofertt — SET-offf.  —A  housekeeper,  with 
a  family,  sold  his  only  oow  to  enable  him  to  buy  one  that  gaye  milk,  the 
purchaser  knowing  at  the  time  the  object  of  the  sale.  HM,  that  the 
seller  was  entitled  to  reooyer  the  idiole  prioe  of  the  oow  in  money  from 
the  purchaser,  and  the  latter  ooold  not  set-off  against  it  any  debt  he 
might  hold  against  the  former. 

The  opinion  states  the  case. 
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H.  Taylor  J  for  the  appellant. 

Stanton  and  Throop,  and  F.  L.  Cleveland,  for  the  appellee. 

By  Court,  Williams,  J  Mulliken,  being  a  housekeeper, 
with  a  family,  and  having  but  one  cow,  and  she  dry,  agreed 
to  sell  her  to  Winter,  for  the  purpose  of  getting  money  with 
which  to  purchase  another  cow  then  giving  milk;  and  this 
Winter  well  understood,  and  agreed  to  pay  the  money  on 
delivery  of  the  cow. 

The  cow  was  delivered  at  the  weighing  scales  as  agreed,  and 
her  weight  ascertained,  when  Winter  announced  that  he  did 
not  have  the  money  with  him,  but  would  pay  it  over  the  same 
afternoon  if  MuUiken  would  call  at  the  neighboring  town  of 
Minerva,  where  he  lived.  Whereupon  Mulliken,  after  stating 
the  object  of  the  sale  and  receiving  the  assurance  of  payment, 
agreed  that  Winter  should  take  the  cow. 

When  Mulliken,  a  few  hours  thereaftier,  called  to  receive  the 
payment.  Winter  presented  him  a  note  for  fifty-four  dollars, 
due  the  13th  of  April,  1865,  which  he  had  executed  to  David 
Manner,  and  tendered  the  remainder  of  the  price  in  United 
States  legal-tender  treasury  notes.  Whereupon  Mulliken  sued 
Winter  before  the  county  judge  for  the  price  of  the  cow.  The 
county  judge  having  adjudged  that  the  note  was  good  set-off, 
gave  judgment  to  Mulliken  for  $7.45  and  costs,  from  which  he 
appealed  to  the  circuit  court. 

Winter  confessed  the  correctness  of  the  judgment  of  the 
county  judge,  and  offered  to  pay  it;  whereupon  the  circuit 
court  adjudged  the  cost  of  the  appeal  against  Mulliken,  and 
ordered  the  money  tendered  in  court  to  be  paid  over  to  him, 
from  which  he  appeals  to  this  court. 

By  our  statute,  two  cows  and  calves  are  exempt  from  execu- 
tion to  every  housekeeper  with  a  family,  the  policy  of  which 
is  to  secure  to  every  family  that  are  keeping  house  a  sufficient 
subsistence,  which  is  regarded  as  paramount  to  the  claim  of 
creditors;  and  such  property  being  exempted  anterior  to  the 
creation  of  this  debt,  constitutes  no  part  of  the  estate  of  the 
debtor  relied  on  by  the  creditor  for  its  payment,  and  therefore 
gives  him  neither  a  legal  nor  moral  right  to  look  to  such  prop- 
erty for  payment.  And  whatever  right  the  head  of  the  family 
and  owner  of  the  property  may  have  to  sell  and  convert  it, 
and  should  he  sell  it  on  credit,  however  creditors  who  are 
entirely  innocent  of  any  contrivance  to  get  it  so  converted 
may  attach  such  a  claim  and  subject  it  to  the  payment  of 
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their  claim,  still,  as  virtually  decided  by  this  court  in  CoUeit 
V.  JoneSy  7  B.  Mon.  586,  where  the  creditor  of  an  insolvent 
debtor,  by  his  own  act,  attempts  to  violate  the  letter  or  spirit 
and  objects  of  the  statute  in  getting  such  property  converted, 
he  will  not  be  permitted  to  avail  himself  of  his  own  wrong. 

It  is  apparent  in  this  case  that  Mulliken  would  not  have 
sold  his  only  cow  but  for  the  purpose  of  purchasing  with  the 
proceeds  another  cow  then  giving  milk,  which  would  l)e  more 
beneficial  to  the  family;  and  this  Winter  understood,  and 
by  his  promises  induced  Mulliken  to  part  with  his  cow.  His 
subsequent  conduct  tends  to  the  inference  that  all  these  prom- 
ises were  a  contrivance  on  Winter's  part  to  get  possession  of 
the  cow,  and  then  to  speculate  by  the  purchase  of  this  note; 
so  that  he,  by  his  own  conduct,  has  been  instrumental  in  de- 
priving Mulliken's  family  of  a  right  secured  them  by  statute. 
Besides,  it  is  a  violation  of  his  express  agreement;  and  cer- 
tainly where  a  party  promises  to  pay  the  money  on  delivery 
of  property,  in  which  case  no  title  vests  until  the  payment, 
and  then,  by  a  contrivance  and  promise,  gets  possession  of  the 
property,  the  law  will  not  encourage  the  violation  of  his  agree- 
ment by  permitting  him,  in  disregard  of  his  undertaking,  to 
purchase  in  debts  to  plead  as  an  offset,  and  all  such  attempts 
should  be  discouraged. 

The  court  should  have  adjudged  against  Winter  the  full 
price  of  the  cow  for  the  benefit  of  MuUiken's  family,  not  to  be 
subjected  in  any  manner  to  any  offset  or  judgment  or  legal 
proceeding  of  Winter  on  said  note. 

Should  Winter  desire,  he  may  have  judgment  over  against 
Mulliken  on  said  note,  but  the  price  of  the  cow  in  no  manner 
to  be  subjected  to  its  payment. 

Wherefore  the  judgment  is  reversed,  with  directions  to  the 
court  below  for  further  proceedings. 


That  Pbocxbds  ov  Sals  of  Esdcpt  Pbopbsit  abb  kog'  Bzbmpt  ibom 
ExBOunoN,  aee  Kndbb  ▼.  Drake,  62 'Am.  Deo.  352. 

Exemption  of  Cow  Ingludbs  HnrKR  not  GiVDro  Milk,  whkn:  Cbr- 
nUhy.Orauk,  71  Am.  Doo.  707;  and  see  iSodboei^  v.  JETuMefj;  45  Id.  2S2,  note. 

BxxMFTiON  OF  Abticlbs  Nbci88abt  TO  SuFPOBT  LiiB:  See  Momtagm  ▼• 
Rkhardacm,  63  Am.  Dee.  173»  and  note  176w 
Am.  Dbg.  Vol.  LXXXVn— tt 
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LOOKBIDGE    V.    BiGGEBSTAFF. 

[2  DOVALL,  281.] 

iMjuvanoVf  though  Asjudoxd  to  havb  bkbn  Wbohovitllt  .Sukd  oot, 
RiUASlfl  Lbtt  and  diiobargeft  the  lien  created  by  the  levy  of  an  ezeca- 
tion. 

CrBDITOR  WH06B  EXBCTUTION  HAS  BKKK  LbVISD  AlVD  THKff  BNJOCnED  ihoilld. 

upon  the  diasolntion  of  the  injonotioiiy  take  oat  a  i 


The  opinion  states  the  case. 
S.  Turner,  for  the  appellant. 
R,  M.  and  W.  0.  Bradley ,  for  the  appellee. 

By  Court,  Williams,  J.  In  the  case  of  Keith  ▼.  NeUon,  3 
Met.  (Ky.)  202,  this  court  held  that  an  injunction  arrested  the 
execution  of  the  fieri  facuUy  though  levied,  and  released  the 
levy,  and  discharged  the  lien  created  thereby;  and  this  not- 
withstanding the  injunction  had  been  adjudged  to  be  wrong- 
fully sued  out;  and  numerous  authorities  are  referred  to  in 
support  of  this  proposition.  This  being  regarded  as  sound 
law,  the  consequence  is  that  Lockridge  can  derive  no  benefit 
from  the  levy  of  his  first  execution  on  the  property  in  con- 
test, as  this  execution  and  levy  were  stayed  by  injunction; 
and  that,  after  the  injunction  was  dissolved,  he  properly  sued 
out  a  new  execution,  instead  of  a  venditioni  exponas. 

And  as  he  had  notice  before  the  levy  of  tMs  execution  on 
the  property  in  contest  as  the  property  of  H.  D.  Oldham,  tliat 
Biggerstaff  had  purchased  it  from  Oldham  long  anterior  to 
the  issual  of  his  first  execution,  he  can  derive  no  benefit  from 
the  levy  of  either  execution,  as  the  property  belonged  to  Big- 
gerstaff, and  the  levy  of  the  first  execution  was  released  by 
the  injunction,  and  Ix)ckridge  had  notice  previous  to  the  levy 
of  the  second  execution  that  the  property  was  Biggerstaff's, 
and  not  Oldham's,  his  execution  debtor. 

It  18  not  necessary  to  determine  what  would'  have  been  the 
effect  of  the  first  levy  had  it  not  been  released  by  the  injunc- 
tion. 

Wherefore  the  judgment  is  afi&rmed. 


kf  jiTKcnoN  TO  Prsvent  Clouddvo  07  TrruB  bt  Ezaounoir  Sale:  See 
Cartin  v.  Iludson,  62  Am.  Deo.  521,  and  note  523. 

EQumr  MAY  BT  iKJiTNcnoN  Stat  Pkocesddios  at  Law  at  any  stage 
thereof:  Pollock  v.  OUbart,  60  Am.  Deo.  732. 

Rkmxdv  for  Wrongfully  Oausdio  hnjxnxcnov  to  bb  Imubd:  8ta$e  w. 
McOlynn,  81  Am.  Dec.  118. 
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Philips  v.  Commonwealth. 

l?  DUTALL*  828wj 

In  TBTmo  iKsntucnoxs  Oiten  on  Mubdkb  Tbial»  ereiy  dednclioii 
which  the  jury  might  hare  beeu  anth  .ized  to  make  from  the  evidence 
must  be  aasamed  as  a  fhct  prored. 

Prinoiplx  Appuqablb  to  Mutual  Rbkoouiitbr  or  Avibat  with  Dxaolt 
Weapons  does  not  apply  to  a  case  in  which  the  first  escape  from  threat- 
ened assassination  by  a  determined  and  persevering  enemy  probably 
would  not  secure  the  ultimate  safety  of  the  accused.  In  such  a  case  the 
aoonsed  is  not  required  to  retreat  if  he  can,  but  may  stand  hii  groond, 
and  will  be  excused  if  he  kiUs  his  assailant 

iNsrEocnoN  to  Jubt  on  Trial  vor  Murdxr  Hild  to  me  Bbbonbou^ 
given  upon  a  statement  of  facts  set  forth  in  the  opinion. 

The  opinioQ  states  the  case 

JEToo^  and  Oaither.  Hunt^  Beeh  and  Clark^  and  0.  A.  Hardin^ 
for  the  appellant. 

John  M.  Harlan^  attomey^eneral^  for  the  commonwealth. 

By  Court,  Robertson,  J.  Convicted  and  sentenced  to  be 
hung  for  killing,  by  pistol  shots,  his  neighbor  and  wife's 
cousin,  Madison  Miller,  the  appellant,  Richard  Philips,  ap- 
peals to  this  court  for  a  reversal  of  the  judgment,  because,  as 
he  says,  he  had  not  a  fair  trial,  the  jury  being  confused  and 
misled  by  instructions  both  bewildering  and  erroneous. 

In  testing  the  instructions,  every  deduction  which  the  jury 
might  have  been  authorized  to  mdce  from  the  testimony  must 
be  assumed  as  a  fact  proved.  Tried  by  this  rule,  the  following 
fSEtcts  characterize  the  case,  as  exhibited  in  the  record: — 

1.  About  four  weeks  before  the  homicide.  Miller,  armed  with 
a  pistol,  went  to  a  field  where  the  appellant  and  others  were 
working,  avowing  his  purpose  to  chastise  a  white  boy  then  and 
there  in  the  employment,  and  confided  by  his  fatiier  to  the 
care  and  protection,  of  the  appellant;  and  the  required  sur- 
render of  the  boy  being  refused,  Miller,  in  a  violent  rage, 
pointing  his  pistol  at  the  appellant,  threatened  to  shoot  him; 
and  being,  probably,  prevented  by  the  presence  of  others, 
cursed  and  denounced  him,  and  asseverated  that,  wherever  he 
might  see  him  again,  he  would  shoot  him. 

2.  The  threat  was  afterwards,  more  than  once,  repeated  to 
other  persons,  and  Miller  was  once  seen  watching  for  the  ap- 
pellant, on  the  road  he  was  expected  daily  to  travel,  and 
avowed  his  purpose  to  kill  him 

3.  Miller  was  a  man  of  strong  passions,  unrelenting  in  re* 
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sentmenty  and  rather  peculiarly  bold,  reckless,  and  infleziblo 
in  the  execution  of  his  avowed  purposes. 

4.  On  the  day  of  the  homicide  the  appellant,  on  horseback, 
going  with  his  wife  and  brother  to  his  field  with  a  scjrthe  and 
cradle  on  his  shoulder,  met  Miller  unexpectedly,  and  inquir- 
ing  of  him  whether  he  intended  then  to  execute  his  threat. 
Miller  answered  that  he  did,  and  put  his  hand  in  his  pocket, 
indicating  an  intention  to  draw  his  pistol.  Whereupon  the 
appellant  charged  on  him  and  shot  him  several  times,  until 
he  was  apparently  dead.  A  rather  feeble-minded  boy,  who 
was  with  the  appellant  and  his  wife  and  brother  at  the  time 
of  that  fatal  meeting,  testifies  to  that  conversation  and  demon- 
stration as  the  only  witness,  the  wife  being  incompetent,  and 
the  brother  being  incapacitated  by  the  joint  indictment  against 
the  appellant  and  himself,  unless  the  object  was  to  deprive 
the  appellant  of  his  testimony.  And  although  the  only  re- 
maining witness  of  the  conversation  was  much  confused  by 
severe  cross-examination,  the  jury  had  a  right  to  believe  him, 
and  such  belief  was  therefore  hypothetically  assumed  in  some 
of  the  instructions 

On  these  facts  the  circuit  court  gave  several  instructions^ 
rather  too  multifarious  to  be  certainly  understood  and  rightly 
applied  by  the  jury,  and  refused  some  others  asked  by  the 
appellant's  counsel. 

In  two  of  the  instructions,  as  given,  the  court  told  the  jury 
that  if  they  should  believe  the  substance  of  the  foregoing 
facts,  they  ought,  nevertheless,  to  find  the  appellant  guilty  of 
murder,  unless  they  should  also  be  of  the  opinion  that  he, 
when  ^^he  fired  the  first  shot,  had  reasonable  ground  to  believe, 
and  did  in  good  faith  believe,  that  Miller  was  then  about  to 
carry  [his]  threats  into  execution,  and  would  do  so  unless 
prevented  by  killing  him  [Miller],  and  that  he  [appellant] 
had  no  other  apparent  means  of  escape." 

The  principle  assumed  in  these  instructions,  as  to  the  duty 
of  escaping,  we  cannot  recognize  as  either  safe,  sound,  or 
maintainable  as  the  law  of  the  land.  The  principle  applicable 
to  a  mutual  rencounter  or  an  affray  with  deadly  weapons  does 
not  equally  apply  to  such  a  case  as  this,  in  which  the  first  es- 
cape from  threatened  assassination  by  a  determined  and  per- 
severing enemy  might  not,  and  probably  would  not,  secure 
the  ultimate  safety  of  the  doomed  victim.  The  law  of  self- 
defense  is,  in  such  a  case,  more  comprehensive,  conservative, 
and  assuring.    Mr.  Starkie,  in  his  second  volume  on  evidence 
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(side  page  523),  says:  "The  accused  may  also  show  in  justi- 
fication that  he  committed  the  act  in  self-defense.  If  A  mani- 
festly intends  to  commit  a  felony  on  the  property  or  person  of 
B,  by  violence  or  surprise,  B  is  not  obliged  to  retreat,  and  may 
pursue  his  adversary  till  he  find  himself  out  of  danger;  and 
if,  in  the  conflict,  A  happened  to  die,  such  killing  is  justifiable; 
but  in  the  case  of  mutual  conflict,  the  party,  to  excuse  himself, 
must  show  that  he  retreated  as  far  as  he  could  before  he  gave 
the  mortal  stroke,  and  that  he  killed  his  adversary  through 
mere  necessity  to  avoid  immediate  death." 

This  is  British  law.  Why,  when  properly  understood  and 
applied,  should  it  not  be,  in  principle  (without  now  defining 
the  extent  of  its  application),  American  law?  And  if  the 
principle  illustrated  in  the  first  part  of  the  extract  be  sound, 
must  it  not  be  pre-eminently  applicable  to  continual  danger 
to  life,  reasonably  and  actually  apprehended  from  persistent 
threats? 

In  such  a  case,  an  escape  from  imiaediate  danger  is  only  mo- 
mentary, and  may  be  no  escape  from  the  danger  still  impend- 
ing, and  perhaps  increased;  because  running  once  may  induce 
the  assailant  to  believe  that  the  assailed  will  never  stand  and 
manfully  defend  himself,  and  thus  embolden  him  to  renew  his 
attacks  without  apprehension  of  any  resistance  perilous  to 
himself.  If  the  pi^y  once  assailed  by  an  enemy  who  had 
threatened  to  kill  him  is  bound  by  law  to  run  if  he  can  thereby 
escape  that  assault,  legal  self-defense  may  become  a  mockery, 
and  the  sacred  right  itself  a  shadow.  Like  the  sword  oif 
Damocles,  the  threatened  danger  is  continually  impending 
every  moment  and  everywhere.  The  threatened  man  may  be 
waylaid,  or  otherwise  attacked  unawares,  without  the  possi- 
bility of  defense  or  of  escape;  and  may  never,  day  or  night, 
feel  safe,  or  actuallv  be  so,  while  his  enemy  lives,  who,  when- 
ever he  may  see  him,  or  wherever  he  can  find  him,  may  be 
anxious  and  able  to  kill  him.  And  does  either  human  or 
divine  law  require  such  prolonged  agony  and  peril?  Or  can 
the  best  and  most  prudent  men  suicidally  forbear  to  strike  for 
riddance  if  they  have  the  courage  to  defend  themselves  in  the 
only  way  of  secure  and  lasting  escape?  Starkie  says  no,  and 
we  too  say  no.  Whether,  in  such  a  case,  the  threatened  man, 
anticipating  the  attack,  may  always  hunt  his  enemy  and  kill 
him  in  self-defense,  we  do  not  mean  to  intimate.  It  is  suffi- 
cient for  this  case  to  decide  that  if  the  appellant  had  reason 
to  apprehend,  and  did  apprehend,  that  Miller  would  shoot  him 
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onleBS  he  could  run  away,  or  shoot  Miller  first,  the  law  doe^ 
not  require  him  to  run  and  be  shot,  perhaps  in  the  back,  or 
afterwards  secretly  assassinated,  but  justified  his  taking 
Miller's  life.  And  if  he  believed  that  Miller  was  drawing  out 
a  pistol  to  shoot  him,  the  fact  afterwards  developed  that 
Miller  had  then  no  pistol,  but  was  only  maneuvering  to  make 
him  run,  cannot  make  him  culpable  for  doing  what  he  had 
good  reason  to  believe  was  necessary  for  either  the  immediate 
or  ultimate  security  of  his  life. 

It  is  evident  that  the  appellant  had  not  been  seeking  but 
rather  eluding  Miller,  whose  vindictive  passion  and  bloody 
purpose  seemed  to  have  been  not  only  unjustifiable,  but  cause- 
less. Did  the  public  interest  or  the  reason  of  the  law  require 
the  appellant  to  continue  to  skulk  and  endure  the  agony  of 
impending  death  as  long  as  Miller  might  seek  his  life?  This 
cannot  be.  Then  why,  if  the  testimony  be  true,  was  it  his 
duty,  when  he  met  Miller,  ignominiously  to  flee,  and  thereby 
prolong  and  increase  his  peril?  This  was  not  the  way  to  save 
himself  or  to  '^ escape"  being  shot  in  the  dark,  at  home  or 
abroad,  by  stealth  or  surprise,  when  self-defense  would  be  im- 
possible. And  unless  he  could,  by  running,  have  escaped  all 
these  continually  impending  perils,  why  should  the  law  require 
him  to  run?  Regard  for  his  own  life  would  not  allow  it,  and 
as  a  proper  man  and  prudent  citizen  he  was  not  bound  to  do  it. 
And  the  example  of  such  humiliating  and  imperiling  recre- 
ance would  do  more  harm  than  good  to  the  public  security  and 
peace. 

We  are  of  the  opinion,  therefore,  that,  as  hereinbefore  indi- 
cated, the  circuit  court  radically  erred. 

Wherefore  the  judgment  of  conviction  is  reversed,  and  the 
cause  remanded  for  a  new  trial,  when,  if  the  appellant  be 
guilty,  he  may  be  punished  justly  according  to  the  laws  of  his 
country. 

iNSTRuonoKS  TO  JuBiBS:  Soo  State  T.  WhU,  72  Am.  Doo.  633»  and  extended 
note  on  subject,  638. 

Plka  or  SxLF-DXFBNSi,  What  WILL  JusTiFr:  Campbell  ▼.  People,  61  Am. 
Dec.  49,  and  note  63;  8UUe  v.  Ingold,  67  Id.  283;  Nolu  ▼.  State,  62  Id.  711; 
Tealv.  State,  68 Id.  482;  DuhetY,  State,  71  Id.  370;  Loffue  t.  Commonwealth, 
80  Id.  481;  Wesley  t.  State,  76  Id.  62,  and  note  69;  State  v.  Moore,  83  Id.  159; 
State  V.  Garrett,  84  Id.  369. 

Thb  principal  0A8X  IS  omED  and  approved  to  the  second  point  stated  in 
the  eyUabua,  in  Young  y.  CommonweaUh,  6  Bnsh,  320;  Carioo  t.  Commontoealtli, 
7  Id.  127,  129,  130;  HoOoway  t.  ComammweaUh,  11  Id.  861;  it  is  in  part  over- 
niled  in  Boltannon  v.  CammonwedUh,  8  Id.  487,  489^  where  the  oowrt  say. 
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"  We  Adhere  to  the  ruling  in  that  case  io  so  &r  as  it  decides  that  the  principle 
of  self-defense  does  not  equally  apply  in  cases  of  mntoal  renconnters  or  af- 
frays with  deadly  weapons  and  one  like  this,  where  the  life  of  the  accused 
has  been  threatened  by  a  lawless  and  determined  enemy,  when  he  has  aotn- 
ally  been  assaulted  with  deadly  weapons  and  compelled  to  flee,  after  which 
his  enemy  threatens  to  take  his  life  whenever  and  whereyer  he  may  find  him. 
But  one  so  circumstanced  has  not  the  right  to  kill  such  enemy  unless  he  be- 
lieres,  and  has  reasonable  grounds  to  believe,  that  the  presence  of  his  enemy 
puts  his  life  in  immediate  periL  and  that  he  can  escape  such  peril  in  no  other 
way." 


Withebspoon  v.  Faembbs*  Bank. 

[2  DUTALL,  498.J 

CAnuBB  or  TowK  is  hot  UirLAWviTL  Act  "a  Miuxabt  Sxhsi*  but  is  al- 
lowable by  the  laws  of  war  between  antagonistio  parties  reoognized  as 
belligerents. 

LiABiLrrr  or  Solbibb  tor  Wrongvul  Oaftubs.  — An  offioer  in  Morgan's 
Confederate  army  aided  in  the  capture  of  a  town,  but  neither  counseled 
nor  aided  the  robbery  of  a  bank  in  the  town  by  a  portion  of  the  oom* 
maad:  HM  that  he  was  not  liable  in  damages  to  the  bank  lor  snob 
robbeiry. 

Thb  Opinion  states  the  case. 
T.  N.  Lindsey^  for  the  appellant 

Harlan  amd  HarlaUy  for  the  appellee. 

« 

By  Court,  Robertson,  J.  On  the  8th  of  June,  1864,  Gen- 
eral John  Morgan,  at  the  head  of  a  Confederate  army,  captured 
Mount  Sterling,  Kentucky,  and  the  Federal  forces  stationed 
there  to  defend  it.  On  the  morning  of  the  capture,  and  im- 
mediately after  the  capitulation,  one  of  his  subaltern  officers 
and  a  small  band  of  his  soldiers  forcibly  entered  the  vault 
of  the  Mount  Sterling  branch  of  the  Farmers'  Bank  of  Ken- 
tucky, and  abstracted  about  sixty  thousand  dollars,  none  of 
which  was  ever  restored.  Whether  this  spoliation  was  ordered 
or  sanctioned  by  the  general,  or  what  was  done  with  the 
money,  does  not  appear. 

The  appellant,  as  a  lieutenant  in  the  invading  army,  aided 
in  the  Capture  of  the  town;  but  there  is  no  evidence  tending 
to  prove  that  he  in  any  way  counseled,  aided,  or  even  ap- 
proved the  robbery  of  the  bank.  On  the  contrary,  as  far  as 
such  a  negative  is  susceptible  of  proof,  facts  proved  by  sev- 
eral witnesses  conduce  strongly  to  the  presumption  that  he 
had  no  sort  of  agency  in  the  robbery,  either  before  or  afte^  its 
perpetration. 
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Bat  for  imputed  participation  in  the  outrage,  the  mother 
bank,  now  appellee,  sued  him  for  damages,  and  as  he  was 
then  non-resident  in  Kentucky,  proceeded  against  him  by  a 
warning  order,  and  without  answer  procured  a  judgment  for 
$59,057.33,  and  an  order  for  the  sale  of  a  tract  of  land  and 
other  property  which  it  had  attached.  After  the  sale,  but  be- 
fore a  confirmation  of  the  report  of  it,  the  appellant  filed  an 
answer  denying  any  participation  in  the  robbery  before  or 
after,  direct  or  indirect,  openly  or  covertly. 

On  the  issue  thus  formed  the  testimony  just  alluded  to  was 
taken. 

On  the  final  hearing  of  the  case  thus  opened,  the  circuit 
court  affirmed  its  former  judgment,  and  confirmed  the  sale. 

The  appellant  was  certainly  not  legally  liable  for  this  fla- 
grant wrong,  unless  every  other  soldier  with  him  in  the  battle 
was  individually  responsible  for  it.  And  as  no  other  appears 
or  can  be  imagined,  we  may  presume  that  the  circuit  court 
assumed  that  comprehensive  ground.  But  according  to  the 
record,  this  is  indefensible.  Had  it  appeared  that  such  spoli- 
ation was  one  of  the  objects  of  Morgan's  invasion  of  Kentucky, 
iben  he  and  his  whole  army,  jointly  and  severally,  would  have 
been  guilty,  and  responsible,  not  only  to  the  indignant  judg- 
ment of  the  civilized  world,  but  to  the  laws  of  their  country, 
BO  far  as  such  a  savage  act  might  be  condemned  as  an  abuse 
of  belligerent  right.  But  whatever  may  have  been  the  fact,' 
there  is  no  proof  of  any  such  wrongful  purpose.  On  the  con- 
trary, there  is  some  evidence  that,  on  entering  Kentucky,  an 
order  was  announced  interdicting  all  such  outrages.  And  if, 
nevertheless,  Morgan  had  any  such  unlawful  design,  there  is 
no  evidence  tending,  in  the  slightest  degree,  to  show  that  the 
appellant  knew  or  approved  it. 

It  is  true,  as  argued  for  the  appellee,  that  the  appellant,  by 
aiding  in  the  capture  of  Mount  Sterling,  helped  to  "  pave  the 
way  "  to  the  robbery.  But  it  is  not  true,  as  also  argued,  that 
the  capture  of  the  town  itself  was,  in  the  military  sense,  an 
tmlawM  act.  It  was  not  forbidden,  but  allowed,  by  the  laws 
of  war  between  antagonistic  parties  recognized  as  belligerents, 
lo  may  be  admitted  that,  had  there  been  no  capture  of  the 
town,  there  would  have  been  no  robbery  of  the  bank.  And  so, 
likewise,  had  there  been  no  unconstitutional  secession,  there 
would  have  been  no  rebellion;  and  had  there  been  no  civil 
war,  there  would  have  been  no  such  plunder  of  the  bank. 
Hence  the  assumed  and  perverted  principle  which  would 


Digitized  by 


Google 


June,  1866.]    Christian  County  Court  v.  Rankin.  505 

make  the  appellant  responsible  would  hold  equally  liable  all 
the  agitators  who  excited  the  rebellion  or  helped  its  cause  in 
either  a  civil  or  military  capacity. 

This  is  too  much.  But  the  logical  argument,  ex  absurdoy 
is  a  satisfactory  refutation  of  the  only  plea  urged  in  support  of 
the  judgment 

The  outrage  was  great,  and  ought  to  be  punished;  the  loss 
was  heavy,  and  ought  to  be  repaired.  But  we  cannot  see  how 
or  why  the  appellant,  uncivic  and  reprehensible  as  his  recre- 
ance  from  the  Union  cause  may  have  been,  should  be  made 
the  victim  for  a  wrong  in  which,  he  took  no  more  part  than 
every  other  rebel  in  Morgan's  army  or  elsewhere. 

Wherefore  the  judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded,  with  instructions  to  quash  the  sale  and 
dismiss  the  appellee's  petition. 

LiABnjTT  or  SoLDixBs  lOR  Wbonqiul  Oaptubi»  na:  See  the  note  to 
CfkHtHan  Oomii^  C<mri  ▼.  BamkSn,  poit,  p.  608. 

Bmor  07  War  tn  BiOBn  ov  Aushs:  See  JTo^mm  t.  Seifmomtt  76  Am. 
Deo.  662.  and  Jiote  067. 


Christian  County  Ooubt  v.  Banein. 

[2  DUYALL,  001] 

YiMA,  Of  Bkllzgxbxmt  RiaHT  wnj.  Kof  Jvamrr  Oaftuhb  or  DBsrauonoN 
ol  each  public  property  es  conrt-hoases,  ohnrohee,  end  property  of  liter- 
ary institatioiiB,  unless  used  for  some  military  purpose  by  the  captor's 
enemy 

SOLDDEBS  GAITNOT  JusmrT  ACT  NOT  LxomMATKLT  OVB  07  WaB  by  shoW* 

ing  that  they  did  it  by  command  of  their  superior  officers. 

In  War  bvtwsen  Indkpbndbnt  Sovbrsignths,  Abuss  or  Bbllioebbnt 
PowxB  by  soldiers  in  the  service  of  their  nation  cannot  be  inquired  into 
by  the  judiciary  of  the  other,  but  this  rule  does  not  apply  to  a  domestic 
war  between  the  people  of  the  same  nation. 

KxNTUCKT  Statutb,  Aot  OF  1664,  PBOYiDnvo  "Oivni  Bbmbdt  vob  Injv- 
RiBB  Donb  bt  Dislotal  Psbsons,"  does  not,  so  far  as  it  applies  to  sol- 
diers, intentionaUy  or  constitutionally  extend  to  belligerent  rights,  but 
embraces  only  trespasses  and  spoliations  committed  by  them  in  their  own 
individual  right  and  for  their  own  benefit. 

AonoN  TOR  Unlawful  Burndtg  of  Gonsr-Hoon  may  be  maintained  ia 
the  name  of  the  county. 

Thb  opinion  states  the  case. 

Landea  and  Rittery  and  H.  A.  Phdp$f  for  the  appellant 

J,  W.  Mcpherson  and  L.  W.  TrafUm^  for  the  appellees. 
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By  Court,  Robertson,  J.  The  court-house  of  Christian 
County  having  been  burnt  down  by  a  band  of  Confederate  sol- 
diers under  the  command  of  General  Lyon,  the  appellant  sued 
the  appellees  for  damages,  alleging  that  they,  as  Confederate 
soldiers,  aided  in  the  combustion. 

The  appellees  demurred  to  the  petmon  on  the  specific 
ground  that  its  allegations  are  insufficient  for  the  mainte- 
nance of  the  action.  The  circuit  court  sustained  the  de- 
murrer, and  rejected  five  successive  amendments  offered  for 
substituting  other  plaintiffs,  among  which  were  the  cou.ity  of 
Christian  in  one  amendment,  and  the  commonwealth  of  Ken- 
tucky and  said  county,  for  the  use  of  the  latter,  in  another 
amendment. 

As  the  demurrer  waived  all  objection  to  the  character  of 
the  plaintiff,  we  could  not  affirm  the  judgment  if  the  petition 
show  a  maintainable  cause  of  action  in  any  name,  even  though 
the  county  of  Christian,  as  a  quasi-corporation  owning  the 
court-house,  or  the  commonwealth,  incidentally  interested  for 
the  use  of  the  county,  would  have  been  a  more  appropriate 
plaintiff:  Code  of  Practice,  sec.  121;  and  Lee  y.  Waller j  3  Met. 

But,  to  avoid  all  ultimate  hazard,  the  circuit  court  ought 
to  have  admitted  one  of  the  two  amendments  just  indicated 
as  proper.  None  of  the  rejected  amendments  would  have 
changed  the  identity  of  the  cause  of  action,  or  the  essential 
character  of  the  action,  or  the  amount  or  destination  of  the 
damages,  which,  in  whatever  name  recovered,  would  go  to  the 
county,  to  be  appropriated  to  its  use  by  its  county  court. 

But  the  personal  liability  of  the  appellees  as  trespassers, 
and  the  jurisdiction  of  the  court  to  enforce  it  by  civil  remedy, 
are  radical  questions,  both  new  and  rather  difficult. 

The  petition  constructively  imports  that  in  assisting  to  de- 
stroy the  court-house  the  appellees  acted  as  belligerents  under 
the  supposed  license  of  the  assumed  confederacy,  and  for  its 
cause  alone,  and  not  for  their  own  individual  benefit.  And  if 
it  were  a  lawful  act  of  belligerence,  they  are  not  responsible 
for  damages;  for  the  rebellion  having  matured  into  a  civil 
war,  in  which  the  organized  rebels  were  recognized,  at  home 
and  abroad,  as  belligerents,  they  had,  while  the  war  continued, 
all  the  military  rights,  as  to  means  and  modes  of  prosecuting 
it,  which  the  laws  of  nations  concede  to  international  belliger- 
ents. Among  those  lawful  means  conceded  by  the  voluntary 
law  of  nations  are  the  destruction  and  capture  of  public  and 
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private  property  for  benefiting  the  captor  or  weakening  the 
enemy.  But  this  right  is  not  unlimited.  The  modem  law 
of  nations,  not  authoritatively  settled  and  wisely  recognized 
throughout  the  civilized  world,  excepts  from  capture  or  de- 
struction such  public  property  as  court-houses,  churches,  and 
property  of  literary  institutions,  unless  used  for  some  military 
purpose  by  the  captor's  enemy.  In  support  of  this  position, 
the  authorities  are  so  abundant  and  concurrent  as  to  dispense 
with  any  particular  citations. 

In  the  absence  of  any  proof  or  allegation  to  the  contrary, 
the  court-house  in  this  case  should  be  prima  facie  presumed 
to  have  been,  according  to  its  dedication,  kept  and  used  for 
civil  purposes  exclusively;  and  therefore,  this,  though  not  ex- 
plicitly alleged  in  the  petition,  should  be  held  as  admitted  by 
the  demurrer.  If,  at  the  time  of  the  burning,  it  was  used  for 
any  military  purpose,  such  as  Federal  barracks  or  barricades, 
or  the  repository  of  Federal  arms  or  munitions,  or  was  occupied 
by  Federal  troops  as  a  temporary  fortress,  the  destruction  of  it 
might  have  been  a  lawful  belligerent  act.  But  if  any  of  these 
justifying  facts  existed,  they  ought  to  have  been  pleaded. 
And  consequently,  considering,  as  we  now  must,  only  the  suffi- 
ciency of  the  petition,  we  adjudge  that  it  shows  that  the  burn- 
ing of  the  court-house  was  unlawful  and  indefensible  on  the 
plea  of  belligerent  right.  The  petition  does  not  clearly  show 
whether  the  wrongful  act  was  done  spontaneously  by  the 
burners  or  under  an  order  by  a  superior  officer.  But  this  is 
not  essential,  because  an  unlawful  act  cannot  be  justified  by 
an  unlawful  authority  or  command  to  do  it.  In  this  both 
principle  and  authority  concur:  Little  v.  Barreme,  2  Cranch, 
170;  MitcheU  v.  Harmony,  13  How.  115. 

Then,  according  to  the  legal  efiect  of  the  petition,  the  appel- 
lees were  trespassers,  and  are  personally  responsible  for  the 
wanton  damage  they  did. 

And  why  may  not  that  responsibility  be  enforced  by  the 
judiciary  of  the  place  where  the  wrong  was  done  7 

Had  the  war  been  international,  between  two  independent 
sovereignties,  it  might  be  true,  as  argued,  that  for  an  unlawful 
abuse  of  belligerent  power  by  the  appellees  in  the  cause  of 
:heir  nation,  the  only  proper  remedy  would  have  been  an 
appeal  to  their  government.  But  the  reason  for  that  rule  does 
not  apply  to  a  domestic  war  between  the  people  of  the  same 
nation,  who  have  but  one  and  the  same  national  government. 

Id  this  case  the  citizens  of  the  Confederate  States  were  still. 
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nevertheless,  citizens  of  the  "  United  States,"  whose  govern- 
ment had  never  recognized  the  pseudo  '^  Confederacy "  as  a 
sovereign  nationality,  and  an  appeal  to  it  by  our  only  na- 
tional government  for  redress  for  wrongs  done  by  its  soldiers 
would  have  been  not  only  necessary  and  unavailing,  but  also 
a  suicidal  acknowledgment  of  its  national  sovereignty  and 
independence;  and  now,  especially,  since  the  war  has  closed 
and  stripped  the  revolting  states  of  all  pretense  of  local 
nationality  and  independence,  there  is  certainly  no  ^*  Con- 
federacy "  to  which  our  government,  which  is  also  their  gov- 
ernment, could  appeal  for  acknowledgment  and  indemnity. 

Consequently,  there  is  either  no  remedy  for  the  wrong  or 
it  must  be  an  action  against  the  persons  who  did  the  wrong. 
There  must  be  a  remedy,  and  of  that  remedy  the  state  judi- 
ciary has  jurisdiction.  There  is  nothing  in  the  federal  con- 
stitution which  deprives  a  state  court  of  power  to  decide  a 
question  of  international  law  incidentally  involved  in  a  case 
over  which  it  has  jurisdiction;  and  for  every  wrong  the  com- 
mon law  of  Kentucky  provides  an  adequate  remedy.  To  sus- 
tain this  action,  therefore,  it  is  not  necessary  to  invoke  any 
statutory  aid. 

And  we  are  of  the  opinion,  moreover,  that  the  act  of  Feb- 
ruary 22,  1864,  providing  "  a  civil  remedy  for  injuries  done 
by  disloyal  persons"  (Session  Acts,  pp.  120, 121),  does  not,  so 
far  as  it  applies  to  *'  soldiers,"  intentionally  or  constitutionally 
extend  to  belligerent  acts,  but  embraces  only  trespasses  and 
spoliations  committed  by  soldiers  in  their  own  individual 
right  and  for  ^heir  own  personal  benefit. 

Wherefore,  on  international  and  common-law  principles,  we 
adjudge  that  the  petition  in  this  case  sets  forth  a  good  cause 
of  action  against  the  appellees,  and  that,  consequently,  the 
judgment  of  the  circuit  court  on  the  demurrer  was  erroneous. 
That  judgment  is  therefore  reversed,  and  the  cause  remanded, 
with  instructions  to  overrule  the  demurrer  and  admit  the 
amendment  making  the  county  of  Christian  a  plaintiff. 


SoLDUR  IS  NOT  BouNB  TO  Obet  HIS  SoYXBEiGN  bj  goiag  into  a  neighbor- 
ing nation  in  time  of  peace,  and  there  committing  an  nnlawfol  act:  People  t. 
McLeod,  37  Am.  Dec.  328^  and  note  366;  see  WUherepoon  t.  Farmen'  Bamk, 
ante,  p.  503. 

Person  CoNCSBinn>  in  Oafturx  or  Amxbioan  Vbssbl,  nnder  color  of 
the  insurgent  military  anthority  of  a  foreign  province,  will  be  responflible  tc 
the  owner  of  the  veseel  for  the  damages  sustained  by  the  captore,  there  be- 
ing no  evidence  of  the  recognition  of  the  government  of  the  United  States 
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of  a  state  of  war  as  existing  between  the  insurgent  province  and  the  power 
to  which  it  belonged:  Dhnond  v.  Petit,  46  Am.  Dec  356. 

LiABiLTTr  07  SoLDiEBS  fOB  Bbstbotikq  Pbopxbtt  dubino  Wab.  — The 
right  of  one  belligerent  power,  not  only  to  coerce  the  other  by  direct  force, 
but  also  to  cripple  its  resonrcea  by  the  seizure  or  deetmction  of  its  property, 
is  declared  to  be  a  necessary  result  of  a  state  of  war:  Prize  Cases,  2  Black 
635,  671;  and  see  Daw  ▼.  Johnson,  100  U.  S.  158,  167.  And  nnder  the  law  of 
nation*,  a  belligerent  is  always  permitted  to  destroy  the  property  of  the 
enemy,  when  its  destruction  is  a  necessary  conoomitant  of  ordinary  military 
action.  On  the  other  hand,  deetmction  is  always  illegitimate  when  no  mili- 
tary end  is  served,  as  when  churches  or  public  buildings  not  ns^  for  some 
military  purpose  are  wartonly  devastated:  See  Hall's  Intemational  Law,  460; 
Bell  V.  Louisville  etc  R.  R.  Co,,  1  Bush,  404,  and  opinion  in  the  principal  case. 
So  parties  to  a  civU  war  usually  concede  to  each  other  belligerent  rights,  aa 
in  the  case  of  an  intemational  war.  The  contest,  though  originating  in  re- 
beUion,  must,  when  it  assumes  such  proportions  as  to  be  justly  denominated 
civil  war,  be  recognized  as  entitling;  both  parties  to  the  rights  of  war,  just  as 
much  as  if  it  was  waged  between  two  independent  nations:  Prize  Cases,  2 
Black,  669;  Ferguaon  v.  Loar,  5  Bush,  691;  Ford  v.  Surget,  97  U.  S.  594,  611. 
Each  party  to  such  a  contest  is  entitled  to  the  same  right  of  capture  or  de- 
struction of  enemy's  property,  and  when  either  the  capture  or  destruction  of 
property  by  one  is  lawful,  it  is  equally  lawful  by  the  other;  and  if  unlawful 
by  one,  it  would  by  equally  so  by  the  other:  Bell  v.  Loutmille  etc  R.  R.  Co,, 
1  Bush,  404;  and  see  J<mes  v.  Williams,  41  Tex.  390;  Smith  v.  BrasBelian,  I 
Heisk.  44;  S.  C,  2  Am.  Rep.  678.  Thus  during  the  war  between  the  Con- 
federate States  and  the  United  States,  cotton  was  destroyed  by  order  of  the 
county  provost-marshal,  acting  in  obedience  to  the  orders  of  the  Confederate 
commanding  general,  and  it  was  held  by  the  supreme  court  of  Mississippi 
that  the  agent  who  obeyed  these  orders  was  not  liable  in  an  action  by  the 
owner  to  recover  the  value  of  the  property:  Ford  v.  Surget,  46  Miss.  130;  S.  C. 
affirmed,  97  U.  S.  594.  Cotton  during  that  war  was  regarded  by  both  bel- 
ligerents aa  the  subject  of  seizure  and  condemnation,  and  as  foiling  within 
that  class  of  property  which  a  belligerent  might  destroy  to  prevent  its  falling 
into  the  hands  of  the  enemy  and  augmenting  his  resources:  Id. ;  and  see  Mrs. 
Alexander^  Cotton,  2  WalL  420;  Hajfcrqft  v.  United  States,  22  Id.  81;  Tomng 
V.  United  States,  97  U.  a  39.  So  it  was  held  by  the  court  of  appeals  of  Ken- 
tucky that  one  who,  acting  under  the  orders  of  a  Confederate  general,  burned 
the  cars  of  a  railroad,  was  not  liable  in  a  civil  action  for  damages:  Bell  v. 
Jjovisville  etc  R.  R.  Co.,  I  Bush,  406.  So  it  was  held  by  the  same  court  that 
the  capture  of  horses  for  the  public  use  of  the  Confederate  army  under  mili- 
tary authority,  express  or  implied,  however  wrongful  in  fact,  was  excusable 
as  a  lawful  exercise  of  a  belligerent  right:  Price  v.  Poynter,  1  Id.  387.  Com- 
pare Beck  v.  Ingram,  1  Id.  355;  SeUards  v.  Zomes,  5  Id.  90.  And  it  is  well- 
settled  doctrine  that  private  property  in  time  of  war  or  of  immediate  and 
impending  public  danger  may  be  impressed  into  the  public  service,  or  may  be 
seized  and  appropriated  to  the  public  use,  or  may  even  be  destroyed  without 
the  consent  of  the  owner,  and  without  antecedent  compensation:  Taylor  v. 
NadimlU  Railroad,  6  Cdd.  646;  Drehman  v.  Stifel.  41  Mo.  184;  Welbnan  v. 
Wkkerman,  44tld.  484;  MiteheUv,  Harmcmy,  13  How.  115;  but  the  public  dan- 
ger must  be  imminent  and  impending,  and  the  emergency  in  the  public  ser- 
vice must  be  extreme  and  imperative,  and  such  as  will  not  admit  of  delay  of 
a  resort  to  any  other  source  ci  supply:  Id.;  Farmer  ▼.  Lewis,  1  Bush,  66;  Me- 
LaugliUn  v.  Oreen,  50  Miss.  453;  UnUed  States  v.  Rumell,  13  WalL  623;  Brit- 
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km  V,  BtUler,  9  Bbktdbi,  4B6,  If  the  power  is  exercised  for  the  mere  purpoM 
of  oppression  or  private  gain,  the  party  by  whom  or  by  whose  order  it  is 
exercised  would  nndoiibtedly  be  answerable:  Luther  ▼.  Borden^  7  How.  1,  46; 
Sellards  ▼.  Zcme$t  5  Bosh,  02.  An  onlawfol  taking  or  destmotion  of  private 
property  csnnot  be  justified  by  an  unlawful  order  or  oonmiand  of  a  superior 
officer:  Hogue  ▼.  Peim,  3  Id.  663;  Dilia  ▼.  Batcher,  6  Id.  607;  TerriU  ▼. 
Rankin,  2  Id.  453»  466»  citing  the  principal  case;  and  see  CooUdge  ▼.  OtOhrie^ 
I  Flip.  101;  Bayrmmd  v.  Thomas,  91  U.  S.  712,  716;  BeetwUh  ▼.  Bean^  98 
Id.  266.  And  whaterer  may  be  the  rule  in  time  of  war,  it  is  weU  settled 
that  subordinate  military  officers  can  no  more  protect^themselves  than  civil* 
iaas  for  wrongs  committed  in  time  of  peace,  under  orders  emanating  from  a 
BOQioe  which  is  itself  withoat  authority:  BaUsy.  Clark,  WXJ.S.90L 


Adams  Express  Company  v.  Nook. 

ra  mrvALL,  062.1 
Comf ON  CABxaaa  asm  Bouitd  to  Oakbt  Abticlis  wxTHiir  Soora  or  thub 

BUSINB8S,  without  any  other  contract  than  such  as  the  law  would  imply. 
LiABiLiTT  OF  CoKMOV  Carrtbrs  IS  Pbouuarlt  Stbutoemt,  and  they  will 
not  be  permitted  to  limit  that  liability  by  special  contracts^  unless  they 
are  fairly  made,  and  are  fully  understood  by  the  other  party,  and  ars 
clearly  proved. 

The  facts  are  stated  in  the  opinion. 

0.  A.  and  L  Caldwell^  for  the  appellant. 

Oeorge  T.  Barrett^  for  the  appellee. 

By  Court,  Robertson,  J.  The  appellee  sued  the  appellant 
as  an  incorporated  company  engaged  as  a  common  carrier 
in  transporting,  between  Louisville,  Kentucky,  and  the  city 
of  New  York,  commodities  for  compensation.  The  petition 
charged  that  the  appellee's  agent  delivered  to  the  agent  of  the 
appellant,  for  transportation  from  Louisville  to  New  York, 
gum,  opium,  and  mastic  of  the  aggregate  value  of  $380.50, 
which  the  said  bailee  promised  to  deliver  in  good  order  to  ap- 
pellee's nominated  agent  in  the  latter  city  for  a  reasonable 
compensation,  to  be  paid  on  delivery,  and  alleged  a  breach  in 
u  total  non-delivery. 

The  answer — simply  alleging  that  the  contract  was  in  writ- 
ing, and  essentially  di£ferent  from  the  oral  agreement  sued 
on — insisted  that  the  action  was  misconceived,  and  could  be 
maintained  only  on  the  written  covenant,  but  did  not  exhibit 
or  otherwise  describe  the  written  memorial. 

On  this  state  of  pleading,  the  parties  submitted  to  the  court 
an  agreed  case,  stating  that,  on  the  delivery  of  the  articles  to 
the  appellant's  agent  at  Louisville,  the  appellee's  agent  filled 
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a  blank  in  a  printed  receipt  prepared  by  the  company,  stipu- 
lating, among  other  things,  against  any  liability  beyond  the 
amount  of  fifty  dollars, — the  manuscript  filling  merely  de- 
scribing the  articles  to  be  transported  and  their  value,  and 
naming  the  consignor,  and  consignee  and  the  place  of  ultimate 
delivery, — and  stating,  also,  that  the  appellant  admitted  that 
the  appellee  could  prove  that  his  agent  did  not  read  the  printed 
receipt,  nor  understand  its  conditions,  nor  sign  a  printed  in- 
dorsement acknowledging  the  acceptance  of  the  conditions, 
and  which  were  not  suggested  to  him;  and  that  the  appellee 
"  did  not  see  said  receipt  or  paper  until  after  the  goods  were 
lost ";  and  also,  that  the  value  of  the  articles  was  truly  stated 
in  the  petition,  but  reserving  to  the  appellee  an  exception  to 
the  admissibility  of  the  printed  paper,  and  to  the  appellant  an 
exception  to  the  competency  of  oral  testimony  as  to  the  igno- 
rance of  the  appellee's  agent. 

On  the  facts  as  thus  agreed  and  submitted,  the  circuit  court 
gave  judgment  against  the  appellant  for  the  sum  specified  in 
the  petition  and  agreed  to  be  the  value  of  the  goods. 

The  printed  memorial  of  the  contract  was  not  a  receipt  only, 
but  also  a  covenant;  and  therefore,  if  mutually  binding,  it 
would  not  be  subject  to  contradiction  or  essential  modification 
by  oral  testimony  without  proof  of  fraud  or  mistake  in  the 
execution  of  it.  But  the  oral  testimony  recited  in  the  agreed 
case,  and  admitted  if  competent,  showed  that  it  was  neither 
read  by  the  appellee's  agent,  nor  its  peculiar  conditions  under- 
stood by  him  or  even  suggested  to  him;  and  therefore,  and 
especially  as  he  never  signed  the  indorsement  accepting  the 
peculiar  conditions,  they  were  never  obligatory  on  his  constit- 
uent. That  testimony  was  therefore  competent,  and  the  action 
is  maintainable  on  the  implied  contract.  Public  policy  im- 
l)0ses  on  common  carriers  a  constructive  liability  peculiarly 
stringent;  and  as  that  policy  might  be  often  frustrated  by  per- 
mitting special  contracts  to  qualify  or  relax  the  responsibility 
iini)osed  and  implied  by  law,  there  has  been  vexatious  doubt 
whether  any  such  modifying  and  exceptional  agreement  should 
l>c  adjudged  obligatory.  Analogy,  principle,  and  authority 
now,  however,  preponderate  decidedly  in  favor  of  the  legality 
of  such  contracts  when  fairly  made,  without  duress,  imposture, 
or  delusion,  and  finally  understood  and  clearly  proved.  But 
no  such  special  contract  will  ever  be  implied  from  thf  mere 
publication  of  notice  that  the  carrier  will  exact  con'  itions 
essentially  various  from  those  prescribed  by  law.  Nor,  ii  a  case 
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of  importunate  necessity  for  immediate  transportation,  and 
a  refusal  so  to  carry  without  a  special  contract,  should  the 
exaction  of  such  a  contract  be  sanctioned;  such  unreasonable 
extortion  might  be  deemed  duress. 

As  public  carriers  are  bound  to  carry  articles  within  their 
scope  of  business,  without  any  other  contract  than  such  as  the 
law  would  imply,  if  owners  will  freely  and  understandingly 
make  special  contracts  less  favorable  to  themselves,  they  can 
have  no  cause  to  complain  that  the  law  will  enforce  them. 
But  before  the  law  should  do  so,  the  proofs  must  be  clear  that 
such  contract  was  freely  made  and  fully  understood. 

The  extraneous  facts  in  this  case  were  admissible  to  snow, 
and  do  sufficiently  show,  that  there  was  no  special  contract 
bindingly  made  and  mutually  understood.  And  the  intrinsic 
fact  that  the  appellee's  agent  did  not  sign  the  accepting  in- 
dorsement would  alone  be  sufficient,  in  all  such  cases,  to 
negative  any  presumption  that  the  special  agreement  now 
claimed  by  the  appellant  was  ever  so  made  as  to  impose  on 
the  appellee  a  resulting  obligation  enforceable  by  law. 

The  agreed  facts  as  to  the  conduct  and  understanding  of 
the  appellee's  agent  were  therefore  competent  evidence,  and 
the  printed  document  was  inadmissible.  And  consequently, 
the  value  as  adjudged  having  been  admitted,  the  judgment  as 
rendered  was  right,  Judge  Williams  concurring  in  this  con- 
clusion, but  uncommitted  as  to  so  much  of  the  opinion  as 
decides  that  a  special  contract  may  be  binding. 

Wherefore  the  judgment  of  the  circuit  court  is  unanimously 
affirmed. 

Ldutatxon  07  Oabboeb's  LzABnjTT  BT  Spioial  CoHTRAcr:  See  Jvdatm 
T.  Wtttem  R.  R.  Corp.,  83  Am.  Deo.  646,  and  note  651;  Oolde^  ▼.  Peim.  R,  R, 
(^,  72  Id.  703;  (%op«r  ▼.  .fieirr*  ^  IcL  468,  and  oases  coUeoted  in  note  480;  B^ 
Mtfv.  New  York CeiU.R.R. Co.,  B2 Id.  369;  Perkhuv.  New  TarkCetiL  R.R. 
Co,,  82  Id.  281,  and  note. 

Thb  pamoiPAL  case  la  cmD  to  the  point  that  a  speoial  oontraot  limiting 
oommon-law  responsibility  as  a  oommon  carrrier  most  be  regarded  as  obliga- 
tory, in  the  aheenee  of  any  allegations  calling  in  question  its  ftdmess  or  bind- 
ing force,  in  Adanu  Exprea  Co,  v.  Loeb,  7  Bnsh,  501;  and  to  same  effiMt  in 
AdamM  SsBpreea  Co.  ▼.  ChUhrie,  9  Id.  80;  LmdmAOe  etc.  R.  R.  Co.  y.  Hedger,  9 
Id.  650.  It  is  cited  to  the  point  that  there  shonld  be  an  express  assent  to 
limitations  of  a  carrier's  liability,  in  Ocdnee  v.  Union  Tramap.  Co,,  28  Ohio  St. 
441;  Railroad  Co.  v.  Barrett,  36  Id.  453;  and  is  cited  as  an  instance  of  a 
printed  notice  limiting  the  liability  of  the  carrier,  as  distingnished  from  a 
billof  lading,  in  iM2erv.  RaUroad  Co.,  2  Cul  Snp.  Ct.  286. 
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LOUISIANA. 


BXTRBANK   V.   PaYNB   AND   HaBBISON« 

[17  LOUUSAKA  AinruAii,  1A.J 

Whkv  PiBTT  Dns,  LiATnro  Pkofxbtt  in  two  or  more  states  or  oonntriti^ 
liii  property  in  each  is  oonddered  a  separate  snooesBion  for  the  poiposes 
of  administratum,  the  payment  of  debts,  and  tho  deeisioa  of  the  daims 
of  parties  asserting  title  thereto. 

FawxBS  OF  Admhiistratgbs  AFPonmED  in  Duvbbxrt  Staxu  extend  oniy 
to  the  limits  of  the  sovereign  ereating  them,  and  neither  allows  the  other 
to  intermeddle  with  any  assets  within  their  respeotiTe  Jnrisdiotions. 

Ih  Louisiana  Fiduoiabt  Aobntb  ganvot  Transisr  negotiable  assets  with- 
oat  an  order  of  ooort^  and  snoh  role  wiU  prevail  in  the  abssnoe  of  any 
lex  lod  eotUraetms. 

The  opinion  states  the  fiEU^ts. 

WhUakevy  FeUowSy  and  Mills,  for  the  plaintiff. 

Bevijawin^  Bradford^  and  Finney,  for  the  defendants. 

By  Court,  Ilsley,  J.  The  plaintiff  in  this  case,  acting  as 
the  curator  of  the  vacant  succession  of  Robert  Woodsides,  wb" 
died  in  the  parish  of  Assumption,  in  this  state,  where  his  suc- 
cession was  duly  opened,  instituted  suit  in  the  second  district 
court  of  New  Orleans  against  Payne  and  Harrison,  claiming 
from  them  certain  funds  in  their  hands  belonging  to  the  suc- 
cession of  Woodsides. 

The  defendants,  by  their  answer,  admitted  that  they  had  in 
their  hands,  standing  to  the  credit  of  the  deceased  Robert  Wood* 
sides,  the  sum  of  $521.17,  and  that  they  also  hold  a  further 
sum  of  $5,000,  which,  they  say,  was  deposited  with  them  some 
time  about  the  13th  of  March,  1860,  by  one  Seth  Kline,  and 
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for  which  they  issued  a  certificate,  payable  to  the  said  Robert 
AVoodsides,  or  to  his  order.  They  further  represent  that  they 
believe  that  the  said  certificate  is  held  by  one  J.  L.  Arbuthnot, 
who  resides  in  Mississippi,  at  WoodviUe,  who  has  specially 
notified  them  not  to  pay  the  said  deposit  nor  balance  of  ac- 
count to  any  one  but  him,  in  his  capacity  of  administrator  of 
the  said  Robert  Woodsides,  duly  appointed  by  the  proper  court, 
in  the  state  of  Mississippi,  where  the  deceased  was  domicili- 
ated. They  express  their  willingness  to  pay  the  several  'sums 
claimed  of  them,  upon  return  of  the  certificate  of  deposit  is- 
sued by  them,  and  they  pray  for  the  appointment  of  a  curator 
ad  hoc  to  represent  the  said  J.  L.  Arbuthnot  in  the  suit  pend- 
ing. 

The  curator  ad  hoc  answered,  claiming  the  whole  amoimt  in 
controversy,  as  administrator  of  the  estate  of  Robert  Wood- 
sides,  imder  appointment  of  the  probate  court  of  Wilkinson 
County,  Mississippi,  in  which  capacity  the  certificate  of  deposit 
was  received  by  him,  and  which  certificate  is  in  the  following 
words:  — 

''Received  of  Seth  Elline  five  thousand  dollars,  subject  to 
the  order  of  Robert  Woodsides,  to  be  at  his  credit  on  account 

[Signed]  •<p*—     ^^^n  Habbison, 

"J.     .  Abbuthnot,  Administrator. 

"New  Orleans,  March  30,  I860." 

On  the  trial  of  the  case  in  the  court  below,  both  the  plaintiff 
and  J.  L.  Arbuthnot  produced  their  respective  letters  of  ad- 
ministration, and  the  defendants,  Payne  and  Harrison,  being 
mere  stake-holders,  the  contest  is  exclusively  between  the 
Louisiana  curator  and  the  Mississippi  administrator.  It  is 
conceded,  for  the  purpose  of  arriving  at  the  real  issue  in  this 
case,  that  Robert  Woodsides,  at  the  time  of  his  demise  in 
Louisiana,  had  his  domicile  in  Wilkinson  County,  in  Missis- 
sippi, and  that  his  estate  there,  and  his  succession  here,  were 
properly  and  legally  opened  in  both  states. 

That  the  Louisiana  succession  was  properly  opened  does 
not  admit  of  a  doubt.  It  was  a  case  specially  provided  for  in 
the  act  of  the  legislature  passed  on  the  16th  of  March,  1842, 
section  1. 

And  as  regards  the  independent  action  of  succession  sc 
opened,  the  opinion  of  the  court  in  Atkinson  v.  Rogers  is  di- 
rectly in  point.  It  is  there  held:  "  The  plea  to  the  jurisdiction 
of  tho  courts  of  this  state,  on  the  ground  that  the  succession 
of  T.  W.  Griflen  had  been  opened  in  Amite  County,  in  the 
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state  of  Mississippi,  is  not  good  in  law.  When  a  person  dies, 
leaving  property  in  two  or  more  states  or  countries,  his  prop- 
erty in  such  state  is  considered  as  a  separate  succession  for 
the  purposes  of  administration,  the  payment  of  debts,  and  the 
decision  of  the  claims  of  parties  asserting  title  thereto." 

It  is  the  deliberate  opinion  of  this  court  that  the  powers  of 
administrators  appointed  in  different  states  extend  only  to 
the  limits  of  the  sovereigns  creating  them,  and  that  neither 
allows  the  other  to  intermeddle  with  any  assets  within  their 
respective  jurisdictions.  And  had  any  exception  been  taken 
to  the  right  of  the  ^^lississippi  administrator  to  stand  in  judg- 
ment in  the  case,  tfe  shoidd,  without  hesitation,  have  main- 
tained it;  but  as  it  is,  we  shall  proceed  to  the  examination  of 
the  issue  presented. 

The  broad  question  presented  now  for  solution  is,  whether 
the  fund  held  by  Payne  and  Harrison  is  assets  in  the  Louisi- 
ana succession  or  in  the  Mississippi  estate.  It  is  urged  by  the 
curator  that  the  money,  being  on  deposit  in  the  state  of  Lou- 
isiana, at  Woodsides's  demise,  it  is,  to  all  intents  and  purposes, 
an  asset  of  the  succession  under  his  administration;  whilst, 
on  the  other  hand,  the  administrator  contends  that  the  certifi- 
cate of  deposit,  as  he  terms  it,  being  in  a  negotiable  form  and 
in  his  possession,  belongs  to  the  Mississippi  estate.  Were  this 
instrument  in  the  hands  of  a  bona  fide  indorsee  firom  the  ad- 
ministrator, claiming  the  amount  of  this  fund,  the  question 
then  might  arise,  whether  it  was  transferable  by  indorsement, 
and  whether  the  indorsement  could  be  legally  made  by  the 
administrator,—  whether  a  payment  of  it  made  to  an  assignee 
would  be  a  valid  one.  But  as  it  is  the  administrator  himself 
who  is  prosecuting  the  claim,  is  it  not  competent  for  the  court 
to  ascertain  the  nature  of  the  title  lie  sets  up,  and  how  and 
when  he  acquired  it?  Woodsides  died  on  the  14th  of  March, 
1860,  one  day  after  the  money  was  deposited  with  Payne  and 
Harrison  by  Kline;  so  that,  at  his  death,  that  sum,  with  the  bal- 
ance previously  to  his  credit  on  the  books  of  that  house,  formed 
a  part  of  his  succession  in  Louisiana.  It  is  not  sliown  when 
the  evidence  of  the  deposit  by  Kline  was  taken  out  of  the 
state,  and  it  is  therefore  reasonable  to  presume  it  was  in  this 
state  when  the  succession  was  oi)ened  here.  It  was  in  the 
hands  of  Kline  a  receipt  to  him,  showing  that  he  had  paid  that 
sum  for  Woodsides,  and  that  it  was  subject  to  Woodsides's 
order.  Ho  might  have  retained  this  receipt  for  his  own  pro* 
tection,  Avithout  compromitting  himself  with  Woodsides,  who 
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would  not,  for  that  cause,  have  been  precluded  from  claiming 
any  amount  due  to  him  on  general  account  by  Payne  and  Har- 
rison, and  his  paid  drafts  on  or  receipts  to  them  would  have 
discharged  them  from  liability.  There  was  no  condition  on 
the  face  of  the  receipt  which  made  the  payment  of  the  frmd 
dependent  on  its  production,  which  is  usual  in  certificates  of 
deposit  made  to  order.  If  Kline  was  willing  to  give  up  the 
receipt,  he  should  have  done  so  to  some  person  who  was  au- 
thorized to  receive  it;  and  certainly,  the  only  proper  person  to 
receive  it  was  the  curator  here;  and  the  mere  adventitious  cir- 
cumstance of  its  having  found  its  way  into  the  hands  of  the 
administrator  does  not,  we  conceive,  vest  in  the  estate  in  Mis- 
sissippi the  fund  in  Louisiana,  payment  of  which  might  have 
been  exacted,  with  or  without  flie  production  of  the  receipt. 

It  is  strenuously  contended  that  it  was  competent  for  the 
administrator,  under  the  law  of  Mississippi,  to  negotiate  this 
instrument,  and  that,  it  was  therefore  practically  and  legally 
an  asset  of  the  Mississippi  estate. 

We  see  nothing  in  the  law  of  Mississippi,  which  is  spread 
on  the  record,  to  show  that  fiduciary  agents  can  assign  mon- 
eyed instruments. 

Reference  is  made  on  this  point  to  the  rulings  of  the  courts 
of  New  Hampshire  and  Massachusetts;  but  in  the  absence  of 
any  lex  loci  contractvsj  we  shall  give  efiect  in  preference  to  the 
ruling  of  our  own  courts  on  that  subject:  See  Nichohon  v. 
Chapman^  1  La.  Ann.  22.  It  is  here  held  that  fiduciary  agents 
cannot  transfer  negotiable  assets  without  an  order  of  court; 
and  there  is  no  certainty  that  any  such  an  order  would  ever 
be  granted.  If  the  amount  of  the  receipt  could  be  paid  to  the 
administrator  at  all,  it  would  not  be  solely  on  account  of  its 
being  a  negotiable  instrument,  but  because  he  could  give  a 
valid  discharge  for  payment  of  it  made  to  him,  which  we  do 
not  think  he  could. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  court  below  be  affirmed,  costs  of  appeal  to  be  paid 
by  appellant 

Succession  to  Pbopebtt  ib  Govsbnxd  bt  Law  of  the  place  where  it  i» 
sitaated:  PodhooocTf  Sucoesrionf  43  Am.  Dec  230,  aad  note  239;  and  see 
OoodaU  V.  MarsJiall,  35  Id.  472,  and  note  483.  Ccnttrary  to  the  role  expressed 
in  the  principal  case,  it  is  generally  held  that  the  law  of  the  domicile  gov- 
erns the  succession  to  or  distribution  of  intestate's  personalty,  wherever  it 
may  be  situated:  Toumea  v.  XhuUn^  77  Id.  176,  and  note  181;  Peck  v.  Carp^ 
84  Id.  220.    The  principal  case  ia  cited  in  Smeceetkm  qf  Taylor^  23  La.  Ana. 
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23,  to  the  point  that  where  a  penom  dies  leaving  property  in  two  or  more 
•tates,  snch  property,  sitoated  in  each  state,  is  eonsidered  a  separate  succes- 
sion for  the  pnrposet  of  administration,  the  payment  of  debts,  and  dedsion 
of  claims  of  parties  asserting  title  thereto. 

Grant  of  Administration  oaitnot  Extend  beyond  territory  of  the  state 
in  which  it  is  granted:  FUtcher*s  Adm*r  y,  Sanders.  32  Am.  Dec  96;  Salmond 
V.  Pfjctf,  42  Id.  204;  Paekwood^a  Suecesrion,  ^l  l^  341;  a  C,  43  Id.  230;  note 
to  Molyneux  ▼.  Beffnurirt  Fanning,  dj  Co,^  76  Id.  668.  The  principal  case  is 
cited  to  the  above  point  in  Maaon^  Adm*r,  ▼.  Eai^r$  </  N^Ui,  11^  La.  Ann.  42, 
and  8uece$thm  qf  Ta^br,  23  Id.  23. 


Davis  v.  Millaudon. 

117  LOUISIAKA  ANNUAL,  97. J 

RsasoNiNO  AND  OPINION  OF  CouBT,  vpon  a  subject  on  the  evidence  before 
it,  does  not  have  the  force  and  effect  of  the  thing  adjudged,  unless  the 
sabjeot-matter  be  definitely  disposed  of  by  the  decree  of  the  oonrt. 

TiNDKR  IN  Opxn  Court  of  Tbino  Dxkandid,  or  its  eqnivalent»  is  an  ad- 
mission that  the  thing  itself  is  dae,  and  is  inconsistent  with  an  averment 
that  the  thing  is  not  due. 

PtXA  OF  Patmbnt  or  Plxa  of  Tsndxr  is  inconsistent  with  a  general  de- 
niaL 

TmxKR  OF  Tbiho  Claimid  IN  Suit,  whm  made  in  the  coarse  of  judicial 
proceedings  and  in  an  unqualified  and  unrestricted  manner,  carries  with 
it  the  presumption  which  the  law  attaches  to  a  judicial  oonfession;  bat 
when  such  tender  is  mad^,  not  of  the  thing  claimed,  but  of  something 
elae^  with  a  special  reservation  of  all  legal  rights,  and  with  the  special 
defense  that  the  thing  claimed  is  not  due,  and  when  such  tender  is  not 
accepted  as  made,  it  does  not  have  that  condosive  effect. 

AonoN  FOR  DmnnTTiON  of  Prior  for  DinoiB.voT  will  not  lie  where  Und 
fronting  on  a  bayou  is  sold  by  described  metes  and  bounds,  except  the 
rear  boundary,  which  is  not  defined,  as  containing  a  certain  number  of 
arpents.  In  such  case  the  sale  la  one  per  oserstowsm,  the  depth  of  the 
land  is  presumed  to  be  forty  arpents,  and  the  vendee  takes  all  the  land 
within  the  boundaries  mentioned. 

Thb  opinion  contains  the  facts. 

Laeeyy  for  the  plaintiff  and  appellant. 

Dueros  and  Dufoury  for  the  defendant. 

By  Court,  Ilsley,  J.  This  is  an  injunction  suit,  sued  by 
Charles  H.  Davis,  out  of  the  second  judicial  district  court  of 
the  parish  of  St.  Bernard,  to  stay  proceedings  via  executivay 
which  B.  L.  Millaudon  was  carrying  on  in  the  same  court,  for 
the  collection  of  a  mortgage  note,  given  by  Davis  in  part  pay- 
ment of  the  price  of  the  Coiron  estate,  which  is  described  in 
the  act  of  sale  from  B.  L.  Millaudon  to  C.  L.  Davis,  as  follows: 
''A  certain  suflra*-  plantation  known  by  the  name  of  Coiron 'a 
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estate,  at  about  three  miles  from  the  river  Mississippi,  said 
parcel  or  tract  of  land  being  and  lying  on  both  sides  of  the 
said  Bayou  aux  Boeufs,  and  measuring  1,520  arpents,  and 
being  bounded  on  both  sides  of  the  s:iid  bayou,  on  the  upper 
line  by  land  belonging  to  the  estate  of  Joseph  Ramirez,  and 
on  the  lower  line  by  land  belonging  to  the  heirs  of  Joseph 
Sanchez";  besides  other  property  on  and  thereunto  attached, 
the  price  of  the  whole  property  in  block  being  a  fixed  one. 

This  is  the  second  time  that  this  case  is  presented  to  the 
supreme  court  for  its  decision  (see  14  La.  Ann.  868);  and  as 
great  reliance  is  placed  by  Davis  on  the  enunciation  by  the 
late  suprem^  court,  of  certain  principles,  as  final  on  the  par- 
ticular points  passed  on,  and  as  having  on  those  points  the 
force  and  effect  of  res  judicata^  it  becomes  necessary  to  deter- 
mine now  whether  this  position  be  a  tenable  one. 

On  examining  the  decretal  part  of  the  judgment  on  the  first 
appeal,  we  find  that  it  merely  avoids  and  reverses  the  judg- 
ment of  the  lower  court,  and  remands  the  case  for  further  pro- 
ceedings, according  to  law. 

In  Pepper  v.  Dunlap^  5  La.  Ann,  200,  it  was  held  "that  the 
reasoning  and  the  opinion  of  a  court,  upon  a  subject  on  the  evi- 
dence before  it,  does  not  have  the  force  and  effect  of  the  thing 
adjudged,  unless  the  subject-matter  be  definitely  disposed  of 
by  the  decree  of  the  court."  And  Thompson  v.  MylnCy  4  La. 
Ann.  206,  is  upon  the  same  point  and  to  the  same  effect. 

Marcad^,  vol.  5,  p.  386,  says:  "Quant  an  point  de  savoir 
quand  il  y  a  resjudicata^  il  est  assortment  bien  simple,  quoiquo 
controversy.  La  raison  d'accord  avec  les  textes  et  Fautoritd 
de  Pothier,  dit  assez  que  des  Ik  qu'um  jugement  est  prononc^, 
des  Ik  que  le  point  litigieux  est  judiciairement  d^idd,  il  y  a 
res  judicata.  II  est  clair,  au  surplus,  que  la  chose  jug^e  n'ex- 
iste  jamais  que  dans  le  disposiiij  Am  jugement,  non  dans  ses 
motifs  (qui  ne  pourraient  etre  consultes  k  cet  egard  que  pour 
expliquer  le  sens  d'un  dispositif  obscur);  et  seulement  dans 
les  parties  de  ce  dispositif  qui  m^ritent  vraiment  ce  nom  par- 
cequ'elles  tranchent  la  contestation,  et  non  dans  celles  qui  ne 
pr^senteraient  que  des  ^nonciations."  See  also  Ja^ckson  v.  Tier' 
nan,  15  La.  485;  Josephine  v.  Lee,  6  Wheat.  109. 

This  court  has,  therefore,  no  hesitation  in  saying  that  all  the 
matters  presented  to  it  in  this  case,  whether  arising  out  of  the 
pleadings  or  the  evidence  adduced,  remain  under  its  entire 
control,  unshackled  by  any  previous  action  thereon,  when  it 
was  examined  on  the  first  appeal.    The  opinions  and  obiter 
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dicta  of  our  predecessors,  particularly  in  suits  which  have  once 
been  submitted  to  them,  and  are  again  before  this  court  for 
revision,  are  entitled  to  and  will  always  receive  due  considera- 
tion; but  as  the  late  court  retained  supervisory  power  over  all 
the  questions  involved,  so  will  this  court  exercise  the  same 
power  discreetly,  if  the  ends  of  justice  can  be  thereby  sub- 
served. 

The  first  question,  then,  is  as  to  the  legal  effect  of  the  ten- 
der by  Millaudon  of  other  lands,  to  supply  the  deficiency  in 
the  tract  sold  by  him  to  Davis;  and  on  this  point  we  are  con- 
strained to  differ  from  the  late  court,  which,  however,  only 
passed  on  it  incidentally,  in  connection  with  a  motion  for  a 
continuance,  which  had  been  overruled  in  the  district  court. 
The  court,  arguendo j  on  this  point  held  "that  the  plea  of  ten- 
der was  an  admission  of  the  deficiency  in  the  quantity  of  the 
land  sold,  and  was  inconsistent  with  the  plea  of  the  general 
issue,  and  this  inconsistency  was  not  avoided  by  the  defend- 
ant's declaration  that  he  did  not  intend  to  waive  the  benefit  of 
the  latter  plea." 

A  tender  in  open  court  of  the  thing  demanded,  or  its  equiv- 
alent, is  certainly  an  admission  that  the  thing  itself  is  due, 
and  is  consequently  inconsistent  with  an  averment  that  the 
thing  is  not  due.  It  has  ever  been  held  that  the  plea  of  pay- 
ment is  inconsistent  with  a  general  denial;  and  a  plea  of  ten- 
der cannot  be  less  so. 

After  the  rendition  of  the  judgment  remanding  the  case, 
Millaudon,  by  an  ex  parte  proceeding,  withdrew  his  tender 
(which  he  could  not  do  to  affect  any  right  Davis  might  have 
acquired  under  it),  but  which  he  does  not  urge:  See  Boatner 
V.  Scotty  1  Rob.  (La.)  546;  Kohn  v.  Marsh,  3  La.  48. 

We  will  therefore  proceed  to  examine  the  very  important 
question,  whether  the  qualified  tender  of  other  lands,  with  a 
concurrent  reservation  of  all  legal  rights,  and  the  special  plea 
that  he,  Millaudon,  was  not  legally  liable  for  the  deficiency, 
because  the  sale  to  Davis  was  one  per  aversionemy  precluded 
him  from  availing  himself  afterwards  of  that  defense. 

The  tender  of  a  thing  claimed  in  a  suit,  when  made  in  the 
course  of  judicial  proceedings  and  in  an  unqualified  and  un- 
restricted manner,  carries  always  with  it  the  presumption 
which  the  law  attaches  to  a  judicial  confession;  but  when  such 
tender  is  made,  not  of  the  thing  claimed,  but  of  something 
else,  with  a  special  reservation  (if  the  tender  is  not  accepted  as 
made)  of  all  legal  rights,  and  with  the  special  defense  that  the 
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thing  actually  claimed  is  not  due,  we  cannot  give  to  a  tender 
so  made  the  conclusive  effect  claimed  for  it  by  Davis.  It  was 
virtually  an  pffer  on  the  part  of  Millaudon  to  buy  his  peace, 
and  to  put  a  stop  to  litigation.  If  it  amounted  to  anything  at 
all,  as  an  admission,  it  did  not  go  to  the  extent  that  the  thing 
claimed  was  due;  but  simply  admitted  that  there  was  a  defi- 
ciency in  the  measurement  of  the  land  sold,  but  it  did  not  pre- 
clude the  party  from  using  the  defense  on  which  he  relied,  if 
his  specific  offer  was  not  accepted:  See  Hough  v.  VickerSy  6  La. 
Ann.  724;  Paillet,  Manuel  de  Droit,  note  17  to  art.  1356  N.  C; 
Merlin,  verbo  Confession,  sec.  3;  Brunoman,  ad.  1.  28. 

The  main  question  is  now  reached,  whether  the  sale  from 
B.  L.  Millaudon  to  Davis  was,  or  was  not,  one  per  averrionenu 
The  description  in  the  notarial  act  of  sale  is  the  Coiron  estate, 
lying  on  both  sides  of  the  bayou  Terre  aux  Boeuf,  between  the 
plantations  of  Jos^  Ramirez  and  that  of  the  heirs  of  Sanchez. 
The  length  of  the  lines  fronting  on  the  bayou  is  not  given,  but 
the  superficial  area  of  the  property,  amounting  to  1,525  arpents, 
is  expressed. 

The  circumstance  that  gives  rise  to  the  controversy  now 
under  consideration  is,  that  in  the  description  of  the  property 
sold,  no  rear  boundary  is  defined;  but  that  is  an  incident  so 
common  in  the  sale  of  lands  lying  on  the  rivers  and  bayous 
of  this  state,  the  primordial  titles  to  which  extend  to  the  ordi- 
nary depth  of  forty  arpents;  that  when  in  sales  or  other  trans- 
fers of  lands  so  situated  no  mention  is  made  of  the  depth, 
that  depth  is  always  presumed. 

It  was  so  held  in  Carmby  v.  Desmarej  7  Martin,  N.  S.,  664, 
by  Judge  Martin  (than  whom  no  one  was  better  acquainted, 
from  long  practical  experience,  with  the  mode  in  which  rural 
property  so  situated  was  usually  described),  and  he  therein 
says:  '*  In  sales  of  lands  on  the  Mississippi,  the  tract  is  some- 
times described  by  the  extent  of  its  front  and  the  names  of  the 
owners  of  the  tracts  above  and  below.  Nothing  is  said  of  the 
owner  of  the  tract  in  the  rear,  because,  generally,  the  tract 
extends  to  another  stream,  or  to  an  uncultivated  swamp.  In 
such  a  sale,  the  ordinary  depth  of  forty  arpents  is  presumed 
as  that  which  the  vendor  possessed,  unless  the  contrary  is 
shown.  The  question  is  one  of  intention  as  to  depth,  in  the 
solution  of  which  the  court  is  aided  by  the  situation  of  the 
land  and  the  price,"  etc.  The  length  of  the  front  lines  of 
the  Coiron  estate  was  not  mentioned  in  the  act  of  Baley  but  it 
can  haidly  be  doubted  that,  in  the  sale  of  such  a  property,  the 
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▼endee  could  have  been  ignorant  of  it;  and  the  area  being  set 
forth,  the  depth  of  the  tract  could  be  readily  ascertained.  Had 
the  lateral  Ihies  run  parallel  to  each  other  on  both  sides  of  the 
bayou,  there  could  have  been  no  deficiency  at  all.  The  diffi- 
culty is  caused  by  the  converging  eastern  boundary  line  on  the 
north  side  of  the  bayou;  but  as  Davis  bought  the  land  with 
special  reference  to  that  boundary,  he  must  be  presumed  to 
have  known  in  what  direction  it  ran.  There  is  probably  no 
subject  which  has  given  cause  more  frequently  for  judicial 
investigation  than  that  arising  under  articles  2471  and  850  of 
the  civil  code.  Our  reports  teem  with  examples  as  to  what  do 
and  what  do  not  constitute  sales  per  aversionem;  and  it  is 
therefore  not  difficult  to  determine  whether  the  sale  of  the 
Coiron  estate  belongs  to  that  class  or  not.  Among  the  numer- 
ous cases  to  which  our  attention  has  been  directed,  and  which 
have  otherwise  fallen  under  our  observation,  there  are  some 
very  similar,  if  not  analogous,  in  their  main  features,  to  that 
of  the  Coiron  estate;  and  they  were  all  deemed  sales  per  aver- 
eionem. 

We  give  below  the  descriptions  contained  in  the  sales,  ex- 
tracted in  each  of  the  following  cases: — 

1.  In  Brazeale  and  Sewell  v.  BordeUmj  16  La.  335,  as  follows. 
*' A  certain  tract  or  parcel  of  land  on  which  the  said  Perot  and 
wife  reside,  situate  in  the  parish  of  Natchitoches,  on  both  sides 
of  the  Red  River,  containing  about  220  arpents,  bounded  above, 
on  both  sides  of  the  river,  by  lands  of  the  purchasers,  and  below, 
on  the  left  (of  the  bayou),  by  lands  belonging  to  them,  and  on 
the  right  (of  the  bayou)  by  land  of  Antoine  Lenoid." 

In  Prfjean  v.  Oiron,  19  La.  423,  as  follows:  "One  tract  of 
land  lying  situate  in  the  parish  of  St.  Martin,  at  Cote  Oelfc, 
containing  four  arpents  in  front,  with  the  depth  that  may  be 
about  thirty-five  or  forty  arpents,  the  front  of  the  said  tract 
beginning  at  the  extremity  of  the  land  of  Pierre  Giroir,  bounded 
on  the  one  side  by  the  lands  of  Baptiste  Comeaux,  and  on  the 
other  side  by  the  lands  of  Madame  Clark  Beaton." 

In  Saulet  v.  TrSpagniery  2  Rob.  (La.)  358,  as  follows:  "Ce 
qui  comi)ose  bien  Phabitation  mentionnde  aux  pr^sentes,  de 
dlxsept  arpents  de  face  au  fleuve,  sur  une  profondeur,  qui 
sera  d^terminde  par  les  titres  ce  qui  agre^  k  I'acqu^reur, 
bomde  dans  sa  partie  sup^rieure  par  I'habitation  Dieudonn^, 
et  dans  sa  partie  inf^rieure  par  celle  de  Mme.  Veuve  Delhom- 
mer." 

In  NieholeB  v.  Adams^  9  La.  Ann.  117,  as  follows:  *' A  tract  of 
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land  situate  in  this  parish  (Pointe  Coup^),  at  a  place  called 
Village,  where  the  said  vendor  now  resides,  containing  twenty- 
six  arpents  front,  and  bounded  above  by  land  of  Elijah  Adams, 
and  below  by  land  of  Marcelin,  f.  m.  c,  with  a  special  reserva- 
tion of  four  superficial  arpents  from  the  upper  line,  which  four 
acres  have  been  sold  by  the  present  vendor  to  O.  -F.  Homsby ; 
the  tract,  object  of  this  sale,  containing,  after  the  above  reser- 
vation, eight  hundred  and  fifty  superficial  arpents,  more  or 
less.  This  land  fronts  on  the  Mississippi  River,  as  appears  by 
titles  referred  to." 

In  no  one  of  the  case  cited  is  there  any  reference  whatever 
to  a  rear  boundary. 

Wherever,  as  in  many  of  the  cases  referred  to,  the  tracts 
sold  are  of  triangular  form,  with  front  and  lateral  boundaries 
described,  or  when,  as  principally  in  the  sale  of  town  lots,  all 
the  boundaries  are  described,  they  necessarily  fall  within  the 
class  of  sales  termed  per  aversionem. 

But  it  will  be  seen  that  in  almost  every  case  which  were 
pronounced  not  sales  per  aversionem^  no  boundary  whatever, 
or  only  one,  was  given. 

It  was  so  in  Lacour  v.  Watson,  12  La.  Ann.  215;  Pisk  v.  Flemr 
ming,  15  La.  205;  Hall  v.  NevUf  8  La.  Ann.  827;  Boyee  v.  Cage, 
7  Id.  678;  and  they  were  necessarily  excluded  from  that  class 
of  sales. 

The  sale  of  the  Goiron  estate  was  that  of  a  specific  thing 
for  a  whole  price  in  block;  and,  as  it  was  held  in  Jackson  v. 
Barringery  15  Johns.  353,  Davis  ^^  must  be  presumed  to  have 
known  what  land  was  contained  in  the  expressed  boun- 
daries." 

The  identical  question  as  to  the  character  of  this  sale  has 
been  already  solved  by  the  late  supreme  court  in  the  case  of 
MUlaudon  v.  Davis,  14  La.  Ann.  808.  In  that  case  Davis  sets 
up  the  defense  of  quanti  minoris  against  L.  Millaudon,  who 
was  prosecuting  his  claim,  on  a  mortgage  note,  bearing  on  the 
Coiron  estate,  the  payment  of  which  Davis  had  assumed,  as  a 
part  of  the  price  of  that  property: 

From  what  precedes,  and  in  view  of  what  we  deem  a  fair 
legal  construction  of  articles  2471  and  850,  Civil  Code,  enacted, 
in  all  probability,  with  a  special  view  to  the  peculiar  topography 
of  the  country,  we  conclude  that  the  sale  of  the  Coiron  estate 
was  one  per  aversionem. 

Our  attention  has  been  called  to  several  bills  of  exception 
spread  upon  the  record;  but  as  they  all  relate  to  the  claim  of 
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Davis  for  a  diminution  of  price,  which  we  do  not  sustain,  we 
do  not  deem  it  necessary  to  pass  on  them. 

The  judgment  of  the  district  court  must  be,  therefore,  af- 
firmed. 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  lower  court  be  afi&rmed,  at  the  costs  of  the  appellant 

Opinion  Belivxbbd  bt  Coobt  does  not  oonstitate  the  judgment:  Houatoh 
V.  Williama,  73  Am.  Dec  665;  and  the  judgment  does  not  work  an  estoppel 
as  to  matters  inferred  only  by  argument  from  it:  Ixmg  ▼.  BoMgaSf  38  Id.  694. 
See  Blackmore  ▼.  Ortega  36  Id.  171.  Judgments  are  oimolusive  only  as  to  the 
matters  and  merits  actually  passed  upon:  OarroU  ▼.  Johnmm,  35  Id.  272; 
Jfos^  V.  Wall^  55  Id.  71;  Lord  v.  Chadhoume,  66  Id.  290;  Chiffin  v.  Seymour, 
83  Id.  396. 

Tender  Admits  Liabujtt  ob  Indebtedness  to  the  amount  of  the  sum 
tendered:  Frkik  ▼.  Coe,  61  Am.  Dec  141,  and  note  146. 

Tbndeb  to  be  Valid  must  be  Unoonditional:  Brown  ▼.  OUmare,  22 
Am.  Dec  223;  Brookiyn  Bank  ▼.  De  Orauw,  35  Id.  569;  ffoUon  ▼.  Broum,  46 
Id.  148;  note  to  Moynahan  v.  Moort,  7J  Id.  470. 

Evidence  of  Patkent  is  Inadmbssible  under  a  general  denial:  McKyring 
▼.  BuU,  69  Am.  Dec  696^  and  note  705;  Ruasdl  ▼.  Fabyan,  61  Id.  629,  note 
631. 

AonoN  voB  Abatement  in  Friob  for  deficiency  in  quantity  of  land  sold, 
when  will  lie:  HdrriUY.  EiO,  68  Am.  Dec  202,  and  note;  BeOomipY.  Sealey, 
67  Id.  120,  and  note;  SmUhy.  Ffy,  76  Id.  109,  and  note  Hi. 


City  op  New  Orleans  v.  Halpin. 

Li7  Louisiana  Annual,  1SB.I 
It  is  Presumed,  in  AbsAnoe  o7  Pboov  to  the  contrary,  that  dty  anthoritiei 

have  complied  with  the  requirements  of  law  in  tn«>ing  a  contract  for  the 

paying  of  city  streets. 
In  Absence  07  Proof  of  Fraud,  acceptance  by  city  of  authorized  contract 

work,  upon  the  certificate  of  a  public  officer  that  it  was  rightly  done,  is 

prma/ade  evidence  in  {avot  of  the  city  as  to  the  completion  and  manner 

in  which  the  work  was  performed. 

The  opinion  contains  the  facts. 

McPheeterSy  for  the  plaintiff. 

Haynesj  for  the  defendant  and  appellant. 

CuveUier  and  Fusdier^  for  the  warrantor. 

By  Court,  Howell,  J.  The  defendant  has  appealed  from  a 
judgment  condemning  him  to  pay  the  cost  of  paving  the  street 
in  front  of  his  property. 
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The  answery  besides  the  general  issue,  denies  that  the  paving 
is  made  in  conformity  with  the  adjudication  and  ordinance, 
and  denies  the  constitutionality  of  the  law  and  the  proceedings 
under  it,  by  which  defendant  is  made  liable  for  the  work. 

On  motion  for  a  new  trial  it  is  urged:  1.  That  the  law  under 
which  the  paving  has  been  done  is  unconstitutional;  2.  That 
there  was  no  evidence  offered  by  plaintiff  that  all  proceedings 
under  the  act  had  been  complied  with. 

The  first  point  we  do  not  consider  an  open  question,  the  con- 
stitutionality of  this  legislation  having  been  long  recognized 
in  our  jurisprudence:  See  10  La.  Ann.  59,  and  authorities 
there  cited. 

The  second  point  might  present  some  difficulty  under  the 
full  and  specific  allegations  of  the  petition  and  the  general 
denial,  had  not  the  answer  virtually  admitted  the  passage  of 
the  ordinance  and  the  adjudication  to  plaintiff  and  joined  issue 
specially  on  the  allegations  as  to  the  manner  in  which  the 
work  is  done  and  the  constitutionality  of  the  laws  and  ordi- 
nances, while  it  is  silent  as  to  the  observance  of  these  formal- 
ities. It  has  been  held  that,  in  the  absence  of  proof  to  the 
contrary,  it  will  be  presumed  that  the  city  authorities  have 
complied  with  the  law  in  this  respect:  15  La.  Ann.  376. 

Everything  up  to  signing  the  contract  has  to  be  done  by  or 
under  the  direction  of  public  officers,  in  whose  favor  such  pre- 
sumption exists;  and  as  the  law  requires  a  public  officer  to 
accept  the  work,  and  certify  to  its  being  rightly  done,  it  is  con- 
sidered that,  in  the  absence  of  proof  of  fraud,  the  acceptance 
by  such  officer  of  the  work,  which  the  city  is  authorized  to 
contract  for,  is  prima  facie  evidence  as  to  its  completion  and 
the  manner  in  which  it  is  done:  14  La.  Ann.  297. 

In  this  case,  the  contract  and  specifications,  the  certificate 
uf  the  city  surveyor  and  his  testimony,  are  in  evidence,  and 
until  some  rebutting  proof  is  adduced,  the  defendant  must, 
under  the  pleadings  and  the  foregoing  principles,  be  bound. 

This  is  not  a  case  in  which  damages  should  be  allowed  foi 
a  frivolous  appeal. 

Judgment  affirmed,  with  costs. 
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State  v.  Posbt. 

[17  LouniAllA  AlVNUAL,  268.] 

Wbibb  Terms  of  Coubt  abb  Fxxbd  bt  Law  for  the  trial  of  soitiy  a  judge 
cannot  adopt  or  enforce  a  role  of  court  allowing  only  certain  caeee  to  be 
tried  at  a  paxticnlar  term. 

JuDOB  OANNOT  Bbtusb  Riqht  ov  Jxtdgmbnt  by  default  accorded  by  law  to 
plaintifEl 

OoNTiRUANCB  OF  Casb  IS  NOT  WITHIN  DiscBsnoB  OF  Ck>nBT,  czcept  upon 
the  showing  by  the  partiee  to  the  action  required  by  law. 

JuDioiABT  OF  Louisiana  is  not  bt  CoNsrrruTiON  invested  with  legislative 
powers.  It  has  no  anthority,  by  its  roles,  to  deprive  the  citizen  of  his 
legal  rights. 

JiTDidABT  MUST  CoNiOBM  TO  Law  AS  It  Stands,  and  if  the  citizen  desires 
relief  from  a  statate  which  works  an  injury,  or  prevents  a  proper  admin- 
istration of  justice,  he  must  apply  to  the  law-making  power,  and  not  to 
the  courts. 

Thb  facts  are  stated  in  the  opinion. 

By  Court,  Htman,  C.  J.  The  relatrix,  Mary  E.  Tooreau, 
avers  that  in  September,  1865,  she,  as  tutrix  of  her  minor 
children,  instituted  suit  in  the  fifth  judicial  district  court,  for 
the  parish  of  East  Feliciana,  against  David  S.  Rhea,  for 
$2,851.95,  with  interest. 

That  on  the  second  day  of  the  term  of  the  court,  in  October, 
1865,  the  case  being  then  ripe  for  default,  she  asked  for  a  judg- 
ment by  default  against  defendant,  Rhea. 

That  the  judge  refused  to  grant  the  same,  and  continued  the 
case,  although  defendant  had  failed  to  appear  or  answer,  or 
make  a  legal  showing  for  a  continuance;  and  that  the  court 
was  thus  closed  against  her. 

She  prays  that  the  judge  be  ordered  to  show  cause  why  he 
did  not  proceed  to  hear  and  determine  the  case  according  to 
law;  and  that  a  mandamus  be  issued,  ordering  the  judge  to 
try  the  same  without  delay. 

The  judge's  response  is,  that  he  had  adopted  a  rule  for  the 
term  (and  that  under  similar  circumstances  he  would  renew  it 
at  another  term),  **  that  no  cases  should  be  tried  except  consent 
and  criminal  cases  and  matters  of  succession  ";  that  he  was 
induced  thereto  by  reason  of  the  distress  of  the  people,  and  for 
the  proper  administration  of  justice;  because  of  a  petition  of 
a  large  majority  of  the  people  of  the  parish,  a  resolution  of  the 
police  jury,  a  memorial  of  the  grand  jury,  and  an  application 
of  the  members  of  the  bar. 

The  papers  filed  by  the  judge  show  the  deplorable  condition 
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of  the  oountry,  the  result  of  the  war;  but  neither  the  papers 
nor  the  answer  of  the  judge  show  a  legal  justification  for  his 
refusal  to  try  cases. 

The  legislative  power  has  established  terms  of  courts  for  the 
trial  of  suits. 

It  has  stated  that  a  plaintiff  may,  on  motion,  take  judgment 
by  default  against  a  defendant,  if  he  appear  not,  within  a  pre- 
scribed delay:  Code  of  Practice,  310.  The  defendant  did  not 
appear  within  the  delay,  neither  did  he  ask  for  further  time 
to  answer;  yet  the  judge  refused  the  right  of  judgment  by 
default,  accorded  by  law  to  plaintiff. 

It  has  also  stated  that  it  is  not  in  the  discretion  of  the  court 
to  grant  a  continuance  of  a  case,  except  a  party  applies  for  it, 
and  alleges  sufficient  cause  to  justify  the  same:  See  article  of 
the  Code  of  Practice,  468.  This  article  of  the  code  does  not 
give  to  the  judge  authority  to  continue  a  case  because  a  party 
applies  for  the  same.  The  party  applying  must  show  some 
justification  in  his  application;  tiiat  is,  some  probability  that 
injustice  might  be  done  him  in  the  result  of  a  trial,  if  forced 
upon  him,  which  he  might  avoid  by  having  time  to  prepare. 

On  such  a  showing  only,  of  the  parties  to  a  suit,  does  the 
article  give  to  the  judge  the  right  of  deciding  in  his  discretion 
whether  or  not  a  continuance  should  be  granted. 

In  this  case  the  judge  has,  without  even  a  request  from 
either  party,  arbitrarily  forced  a  continuance.  He  has  yielded 
to  solicitations  of  persons,  not  parties,  and  deprived  relatriz  of 
the  legal  right  of  trial  of  her  cause. 

The  judiciary  is  not  by  the  constitution  invested  with  legis- 
lative powers.  It  has  no  authority  to  deprive  the  citizen,  by 
its  rules,  of  his  legal  rights. 

The  judge  must  conform  to  the  law,  though  he  should  think 
that  thereby  certain  citizens  would  be  injured,  or  that  its  pro- 
visions do  not  exactly  come  up  to  a  proper  administration  of 
justice.  If  the  citizens  desire  relief  by  the  alteration  of  the 
law,  for  the  administration  of  justice,  they  must  apply  to  the 
law-making  power,  and  not  to  the  judiciary. 

The  Hon.  R.  T.  Posey,  district  judge  of  the  fifth  judicial  dis- 
trict for  the  parish  of  East  Feliciana,  having  refused,  in  con- 
travention of  the  legal  rights  of  relatrix^  to  g^ant  a  judgment 
by  default  in  the  case  of  Tooreau  v.  Rhea,  and  to  try  the  same, 
it  is  ordered  in  the  name  of  the  state  of  Louisiana  that  said 
iudge  set  aside  the  continuance,  and  proceed  in  the  case 
according  to  law. 
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Rule  of  Court  is  SuBORDiNAn  10  Law,  and  in  oaae  of  oonflict  the  law 
wfll  prevail:  Smckle^s  Adm'r  y.  Rotehf&rd,  66  Am.  ^>eo.  24a 

Power  of  Court  to  Grant  Continuamob  of  OAflit  ^^^miuon  ▼.  Sh.^rwood, 
74  Am.  Bee  140,  and  extended  note  141  et  seq.;  ShaUuck  v.  ^l*^^-  7^  Td 
236;  McDaniel  v.  StcOe,  47  Id.  93,  and  note  101. 

Each  Department  of  Government,  within  its  proper  eonstitatioual 
sphere,  acts  independently  of  both  of  the  others;  neither  can  control  nor  dic- 
tate to  the  other:  People  v.  BiaeeO,  68  Am.  Dec.  591,  and  note  596. 

Remedy  for  Unjust  or  Unwise  Legislation  Ib  not  to  be  administered 
by  the  conrts.  It  remains  in  the  hands  of  the  people:  People  v.  M<x»for  etc.  qf 
Brookfyn,  56  Am.  Deo.  266.  The  courts  have  no  right  to  determine  the  wis- 
dom, policy,  or  expediency  of  statates:  WitUer  v.  Jonee,  54  Id.  379;  Moore  v. 
Fcoife,  52Id.  665;  MaJioomry.  iTooi^  48 Id.  706. 


Schmidt  v.  Babkbb. 

[17  Louisiana  Annual,  261.1 
Dsprsrr  is  not  Real  Deposit,  but  a  loan  for  the  nse  of  the  banker,  when 
^he  deposit  is  an  irregnlar  one,  and  in  the  absence  of  any  special  agree- 
ent  between  the  banker  and  depositor;  as,  when  an  account  is  kept; 
here  money  is  deposited  in  bank  to  be  drawn  out,  not  in  the  identical 
Rd  deposited;  where  money  deposited  is  mingled  with  the  cash  assets 
the  bank,  and  used  indifferently  therewith. 
vlar  Deposit  of  Monet  in  Bank,  in  the  absence  of  any  special 
greement  between  the  banker  and  depositor,  is  merely  a  loan  for  the 
use  pf  the  banker.    Such  deposit  transfers  the  proper^  to  the  loanee, 
and  the  relation  between  the  bank  and  its  customers  is  simply  one  of 
debtor  and  creditor. 
Court  will  not  Lend  its  Aid  to  Settle  Disputes  relative  to  invalid 
contracts.    It  will  notice  their  illegality  ex  officio,  and  allow  it  without 
any  plea  at  any  stage  of  the  proceedings. 
Parties  cannot,  be  Heard,  Who  Ask  Relief  from  violation  of  law.   They 
are  left  where  their  conduct  has  placed  them,  and  in  para  eauea  melior 
egt  conditio  posaedentie. 
Contract  is  Void  Which  Depends  upon  Coin>iTioN  of  Thino  impossible, 

contra  bonoa  nwres,  or  prohibited  by  law. 
Partt,  Who  Binds  Htmsklf  Unwillingly  and  under  restraint,  is  not 

deemed,  in  the  eye  of  the  law,  a  participant  in  an  illicit  covenant. 
Plaintiff  must  not  Appear,  from  his  Own  Showing,  to  have  volun- 
tarily infringed  the  law  of  the  land;  if  he  does,  he  cannot  avail  himself 
of  the  aid  of  a  court  to  enforce  a  contract  made  in  opposition  to  law. 

The  opinion  states  the  facts. 

Durant  and  Homarj  for  the  plaintiff. 

BarUry  pro  se^  for  the  defendant  and  appellant. 

By  Ck>urt,  Ilsley,  J.    The  plaintiff  claims  from  the  defend 
ant,  as  the  owner  of  the  Bank  of  Commerce,  in  New  Orlear 
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the  Bum  of  four  hundred  dollars,  being  the  balance  which  he 
avers  to  be  due  to  him«  on  moneys  deposited  by  him  in  said 
bank,  between  the  seventeenth  day  of  January  and  Uie  first 
day  of  April,  1862.  He  complains  that  this  balance  is  due 
and  payable  to  him  in  legal-tender  notes  of  the  United  States, 
but  that  the  said  defendant  has  illegally  and  wrongfully,  with- 
out his  consent,  caused  the  plaintiff's  bank-book  to  be  bal- 
anced, as  a  balance  of  account  in  Confederate  notes,  which  the 
plaintiff  himself  terms  *Hhe  treasonable  issue  of  rebels  in 
arms  against  the  United  States." 

All  these  allegations  are  traversed  by  the  defendant,  who, 
however,  admits  that  the  said  balance  is  correct  as  to  amount, 
but  sets  up,  in  his  defense,  a  special  contract,  by  which  he 
avers  that  deposits  were  received  in  his  bank,  at  the  period 
stated,  only  on  the  condition  that  the  amount  was  to  be  drawn 
for  in  Confederate  currency.  And  he  further  specially  avers 
that  the  balance  of  account  was  struck  in  the  manner  alleged 
by  the  plaintiff,  with  his  full  knowledge,  and  at  his  special 
request. 

The  only  question  at  issue,  then,  between  the  parties  is  the 
mode  in  which  the  admitted  balance  is  to  be  drawn  out  of  the 
bank,  in  legal-tender  notes  or  in  Confederate  notes. 

In  the  absence  of  any  special  agreement  or  understanding 
between  a  banker  and  a  depositor,  when  the  deposit  is  an 
irregular  one;  when  an  account  is  kept;  where  moneys  are 
deposited  in  bank,  to  be  drawn  out,  not  in  the  identical  funds 
deposited;  where  moneys  deposited  are  mingled  with  the  cash 
assets  of  the  bank,  and  used  indifferently  with  his  own, — Uie 
relations  between  a  bank  and  its  depositors  are  weU  and  defi- 
nitely fixed  by  our  own  law  and  jurisprudence,  and  by  that  of 
other  countries  in  which  business  is  transacted  with  such  insti- 
tutions. 

Such  deposits  are  not  real  deposits,  but  are  loans  for  use  to 
the  banker.  The  money  so  deposited  transfers  the  property 
to  the  loanee;  and  the  relation  between  a  bank  and  its  cus- 
tomers, in  regard  to  irregular  deposits  so  made,  is  simply  one 
of  debtor  and  creditor:  See  L.  C,  arts.  2904,  2883,  2934,  2884; 
see  the  case  of  Matthews^  Fvnley^  &  Co.  v.  Creditors^  10  La. 
Ann.  343;  and  that  of  Sima  v.  BeaUj  10  Id.  346;  Grant  on 
Banking,  1;  Marine  Bank  v.  Fulton  Bank,  2  Wall.  252. 

But  the  defendant  relies  on  his  contract  with  the  plaintiff: 
and  if  the  agreement  is  a  legal  one,  he  might  well  invoke 
article  1940,  Civil  Code;  which  says  that  ^4egal  agreements 
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having  the  effSoct  of  law  upon  the  partieB,  none  but  the  parties 
can  abrogate  or  modify  them,  and  it  is  incumbent  on  courts  to 
give  legal  effect  to  all  such  contracts,  according  to  the  true 
intent  of  all  the  parties/'    See  section  2  of  the  same  article. 

What  was  the  agreement  between  these  parties?  It  is  that 
produced  by  the  plaintiff  himself;  and  it  precedes  in  the  bank- 
book the  statement  of  the  account.    It  is  as  follows:  — 

"  Bank  of  Commerce,  New  Orleans,  January  17,  1862.  De- 
posits in  this  bank  are  received  only  on  condition  that  the 
amount  is  to  be  drawn  in  Confederate  currency";  and  the  cur- 
rency is  what  the  plaintiff  himself  calls  the  treasonable  issue 
of  rebels  in  arms  against  the  United  States. 

This  court  has  often  held  that  it  will  not  lend  its  aid  to  set- 
tle disputes  relative  to  contracts  reprobated  by  law.  It  will 
notice  their  illegality  ez  officio^  and  allow  it  without  any  plea 
at  any  stage  of  the  proceedings.  Parties  cannot  be  heard  who 
ask  relief  from  a  violation  of  law.  The  law  leaves  them  where 
their  conduct  has  placed  them,  and  in  pari  cawa  mdiar  est 
conditio  possidentis:  Davis  v.  Holbrooke  1  La.  Ann.  178;  State 
V.  Lazarie^  12  Id.  166;  Oraviet^s  Curator  v.  Carraby^s  Evfry  17 
La.  132. 

Article  2026,  Louisiana  Code,  prescribes  that  ''every  condi- 
tion of  a  thing  impossible,  or  contra  bonos  mores  (repugnant  to 
moral  conduct),  or  prohibited  by  law,  is  null  and  void,  and 
renders  void  the  agreement  which  depends  on  it";  and  Pothier 
(art.  1,  c.  3,  pt.  3)  defines  the  conditional  obligation  as  that 
''qui  est  suspendue  par  la  condition  sous  laquelle  eUe  a  6t6  con- 
tracts, qui  n'est  pas  accomplie." 

And  in  what  light  can  this  court,  constituted  as  it  is,  and 
recognizing,  as  supreme  and  paramount  to  all  other  laws,  the 
oonstitution  and  statutes  of  the  United  States,  view  a  condi- 
tion on  which  a  deposit  is  received,  and  which  condition, 
voluntarily  acceded  to  by  the  depositor,  provides  for  and  con-, 
templates  the  aiding  of  the  circulation  of  the  treasonable  issue 
of  rebels  in  arms  against  the  United  States;  of  an  issue  put 
in  circulation  for  the  express  purpose  of  fEtcilitating  and  carry- 
ing on  the  Rebellion;  and  which  issue,  on  the  very  face  of  it, 
anticipates  and  purposes  a  disruption  and  dismemberment  of 
the  general  government;  as  the  notes  so  issued  were  only  to  be 
payable  "six  months  after  the  ratification  of  peace  between 
the  Confederate  States  and  the  United  States." 

Such  a  condition  in  a  contract  is,  in  the  words  of  the  law,  ''a 
nullity,  and  renders  void  the  agreement  which  depends  on  it." 

AX.  DM.  VOL.  LXXXVn-M 
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The  plaintiff  was  a  party  to  this  illicit  contract,  and  his 
right  to  stand  in  judgment  depends  upon  the  nature  of  his 
connection  with  the  obnoxious  condition,  and  upon  the  con- 
tingency as  to  whether  its  illegality  lies  properly  at  his  door. 

Many  of  the  French  commentators  draw  a  clear  distinction 
between  cases  wherein  both  parties  to  the  contract  are  com- 
promitted  illicitly,  and  where  one  alone  is  guilty  of  infringing 
the  law. 

Gilbert,  in  his  Code  annot^,  vol.  1,  p.  503,  in  his  notes  to  ar- 
ticle 1133,  Code  Napoleon,  says:  '^Les  auteurs  distinguent  sur 
ce  point  entre  le  cas  oti  la  convention  est  illicite  seulement 
du  cdt^  d'une  des  parties,  et  celui  oil  elle  est  illicite  des  deux 
c6t^6.  Dans  le  premier  cas,  celui  qui  n'a  rien  promis  d'illicite 
est  fond^  k  r^p^ter  ce  qu'il  a  pay^;  dans  le  second,  ni  Tune 
ni  I'autre  des  parties  ne  sont  admises  k  exercer  des  repetitions 
Tune  centre  Tautre."  Vide  Pothier,  No.  43,  et  suiv.;  TouUier, 
t.  6,  No.  126;  Duranton,  t.  2,  p.  687;  Delomcourt,  edit  de  1819, 
t.  2,  p.  687. 

Cette  distinction  est  prise  de  Paul  et  d'Ulpieu,  dans  les  lois 
3  et  4,  sec.  2,  de  Condict  ah  turp  causa. 

It  is  hardly  necessary  to  add,  as  was  said  in  the  case  of 
Oravier^s  Curator  v.  Carraby's  EJr^  17  La.  128,  that  a 
fortiori  the  law  will  not  lend  its  aid  to  enforce  the  perform- 
ance of  such  contracts  in  the  first  instance.  Duranton,  with 
his  usual  aptness  at  illustration,  demonstrates  such  a  case  as 
would  save  one  of  the  contracting  parties  from  the  effect  of  an 
illicit  agreement.  It  would  be  one  in  which  his  participation 
therein  was  caused  by  the  force  of  circumstances  that  he  could 
not  resist  without  entailing  on  him  grievous  injury.  That  au- 
thor says:  "Quelquefois  cependant,  la  cause  de  Fobligation  de 
Tune  des  parties  est  illicite,  sans  que  I'objet  de  I'obligation  de 
I'autre  le  soit:  tel  est  le  cas  oti  vous  vous  obligez  k  me  r^stituer 
un  d^p&t  que  mon  pdre  vous  a  confid,  sans  en  avoir  retire  une 
reconnaissance,  et  que  vous  exigiez  une  promesse  de  ma  part 
de  vous  payer  pour  cela  une  certaine  somme. 

^'L'objet  de  cette  obligation,  la  restitution  du  d^pdt,  est  tres 
licite,  mais  la  cause  de  mon  obligation  de  vous  payer  la  somme 
est  illicite,  non  pas  sans  doute  par  rapport  k  moi,  mais  par 
rapport  h  vous  qui  avez  exig^  une  promesse  pour  faire  ce  que 
requite  et  le  droit  vous  obligeaient  de  faire  sans  aucune  retri- 
bution": Duranton,  art.  366,  liv.  3,  tit.  3. 

In  the  example  suggested  by  this  author,  he  who  binds  him- 
self unwillingly  and  under  constraint  is  not  deemed,  in  the 
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eye  of  the  law,  a  participant  in  an  illicit  covenant.  But  was 
this  the  case  with  the  plaintiflf  in  this  suit?  Clearly  not,  but 
the  very  reverse  of  it.  His  acquiescence  in  a  contract  that 
violated  the  law,  and  tended  to  endanger  the  public  safety,  was 
entirely  voluntary,  of  his  own  free  will,  and  with  his  eyes  open. 

HiB  participation  in  the  illegal  contract  was  immoral,  being, 
as  it  was,  in  violation  of  law:  See  the  case  of  Davis  v.  HoU 
brookf  1  La.  Ann.  175. 

What  was  due  to  plaintiflF  by  his  contract  with  the  defend- 
ant? Four  hundred  dollars  in  Ck)nfederate  money.  If  the 
shadow  of  a  legal  cause  of  action  were  disclosed  in  this  case 
by  the  plaintiff,  it  is  so  coupled  with  the  illicit  condition  as  to 
be  inseparable  from  it. 

The  whole  contract  is  an  absolute  nullity;  and  quod  nullum 
est  confirmari  nequity  quod  nvUvmi  esty  nvUum  produdt  effetcum. 
^^Nemo  auditur  propriam  turpitudinem  aUegans.^^ 

The  doctrine  taught  by  Chancellor  Kent,  in  the  case  of  Gris- 
wold  V.  Waddington,  in  the  court  of  errors,  New  York,  meets 
our  fullest  approbation.  He  says:  "  If  from  the  plaintiff's  own 
stating  the  cause  of  action  appears  to  arise  from  a  transgres- 
sion of  a  positive  law  of  the  country,  the  court  will  not  lend 
their  aid." 

It  would  be  difficult  to  state  any  principle  of  law  more 
plainly  founded  on  common  sense  and  true  policy  than  that 
which  declares  that  a  plaintiff  must  not  appear,  from  his  own 
showing,  to  have  infringed  the  law  of  the  land;  and  if  he  does, 
he  cannot  avail  himself  of  the  law  to  enforce  a  contract  made 
in  opposition  to  law.  The  plaintiff  must  recover  on  his  own 
merits;  ,and  if  he  has  none,  or  if  he  disclose  a  case  founded 
upon  illegal  dealing,  and  founded  on  an  intercourse  prohibited 
by  law,  he  ought  not  to  be  heard,  whatever  the  demerits  of  the 
defendant  may  be. 

"There  is,"  says  the  chancellor,  "to  my  mind,  something 
monstrous  in  the  proposition  that  a  court  of  law  ought  to  carry 
into  effect  a  contract  founded  upon  a  breach  of  law.  It  is  en- 
couraging disobedience,  and  giving  disloyalty  its  unhallowed 
fruits.  There  is  no  such  mischievous  doctrine  to  be  found  in 
the  books.'' 

The  judgment  of  the  lower  court,  which  was  in  favor  of  the 
plaintiff,  must  be  reversed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  action 
of  the  plaintiff  be  dismissed,  and  that  plaintiff  pay  the  costs 
in  both  courts. 
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OsNSRAL  Deposit  Beoombr  Psopnrr  of  Bavk,  and  may  be  employed 
in  its  InudneM:  Matter  qfFroMim  Bamk,  10  Am.  Dec  413^  and  extended  note 
418,  treating  of  depositB,  and  showing  them  to  be  merely  loans;  see  also  note 
to  Chapman  ▼.  Wme,  67  Id.  466. 

GurnuL  Dvpoerr  m  Bank,  to  be  used  in  the  nsnal  oonrse  of  bosinesa^ 
creates  the  relation  of  debtor  and  creditor  between  the  bank  and  the  deposi* 
tor:  Marine  Bamkete.  v.  OkamoOer,  81  Am.  Deo.  249,  and  note  253. 

Court  will  hot  Pass  utoh  VAUDirr  of  an  illegal  contract:  Aff&rd  ▼ 
^«ii«,  68  Am.  Dec  449,  and  note  462;  Blaek  v.  OUmr,  Z&  Id.  Z8. 

CoMTBAOT  Prohibitxd  bt  Law  IB  VoiD:  Perecme  ▼.  Jorne,  58  Am.  Dec 
476;  She  ▼.  MaxweO,  53  Id.  85;  iliton  ▼.  ffaden,  70  Id.  523;  fferveg  y. 
Mceeiy,  66  Id.  515,  and  notes  to  these  cases.  Snch  oontraot  will  not  be  pro- 
tected: Mohne^v.  Cook,  67  Id.  419. 

Pabtt  is  mot  nr  Pari  Dslioto  when  he  enters  into  an  illegal  contract 
nnder  necessity,  hardship,  or  great  ineqnality  of  condition:  Ckh  L,  /.  ^  T. 
Co,  ▼.  MerekanitI'  /.  <fr  T,  Co.,  53  Am.  Dec  742,  and  note  770;  note  to  TVti^ 
V.  Tabnage,  67  Id.  153.  Bat  where  the  partiesare  inparideOeto  relief  will 
not  be  granted:  See  cases  sifpni,  and  notes. 

Pabtt  to  Illioal  Cootaact  cannot  avail  himself  of  its  illegality:  Huni 
v.  Tmim-,  60  Am.  Dec  167;  WM  ▼.  FmlMre,  40  Id.  419,  and  note;  Spauld- 
ingv.  Prtdon^SOld.  68;  A(fordy.  Bmrte,  68 Id.  449. 

CoHTmAor  m  Void  WmoB  Dipinm  upoh  CovDrnoir  impossible,  eonira 
bonoe  moree,  or  prohibited  by  law;  benoe  notes  and  obligations  the  considera- 
tioii  of  which  is  Confederate  mos^  are  Toid:  Sieimmwm  ▼•  Paifme,  109  liaas. 
181,  eitfaig  the  fvine^al  caae. 
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PaDTE   V.   DwiNBL. 

168  Mazkh,  62.1 
AOOBPTAKOB   OV   NlOOTIABLB   PaFEE  18    PbIMA   FaGB   BviDMiM  OV   PAT- 

MINT  of  the  aoooont  for  which  it  is  given. 
Pbisumftion  ov  Pathxiit  is  Ribdttbd  when  negotUUe  paper  Is  tdna 
under  a  miiapprehension  of  the  righte  of  the  pertiee. 

The  facts  appear  in  the  opinion. 

Rotoej  for  the  plaintiff. 

J.  A.  PeterSj  for  the  defendant. 

By  Court,  Appleton,  C.  J.  On  October  24, 1862,  the  defend- 
ants in  the  present  suit  entered  into  an  agreement  ''to  do  busi- 
ness for  the  term  of  one  year  from  the  date  hereof,  at  Port 
Norfolk,  under  the  name  of  E.  S.  Howe,  and  to  be  jointly  in- 
terested in  the  profit  and  loss." 

One  clause  in  said  agreement  was  in  these  words:  ''It  is 
distinctly  understood  and  agreed  that  neither  party  shall  sign, 
indorse,  or  give  any  paper  binding  the  other,  without  the 
mutual  consent  of  the  other  in  writing.  The  said  Dwinel 
agrees  to  furnish  lumber  from  time  to  time  for  the  benefit  of 
the  company,  and  said  Howe  is  to  guarantee  all  sales.  Said 
Howe  is  to  collect  and  sell  for  cash  or  prompt  pay,  and  to 
purchase  from  no  source  without  his  consent,  save  firom  Theo- 
dore Paine,  of  Bangor,  such  shingles  as  he  may  need  for  retail 
trade." 

The  defendant  Howe,  under  the  agreement  between  him  and 
his  partner,  purchased  the  shingles  sued  for  in  one  of  the 
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counts  in  the  plaintiff's  writ,  and  gave  the  acceptances  of 
E.  S.  Howe  for  the  same.  This  action  is  for  the  shingles  and 
the  acceptances  given  by  him  therefor. 

It  is  urged  that  the  plaintiff  cannot  recover  on  the  accept- 
ances, because  they  were  unauthorized  by  the  agreement 
between  the  parties.  It  is,  however,  mmecessary  to  determine 
whether  this  be  so  or  not. 

By  the  express  terms  of  the  agreement,  Howe  was  authorized 
to  purchase  shingles  of  the  plaintiff  on  joint  account.  The 
case  finds  the  purchase  was  made  within  the  terms  of  this 
agreement.  Dwinel  was  therefore  bound  thereby,  and  is  liable 
for  the  amount. 

An  acceptance  or  note  payable  to  order  is  prima  facie  evi- 
dence of  payment  of  the  account  for  which  it  is  given.  But 
this  may  be  rebutted.  Upon  the  sale  of  the  shingles  sued  for, 
both  of  the  defendants  were  liable  to  the  plaintiff  for  their 
price.  If  the  acceptances  are  to  be  deemed  as  payment  there- 
for, and  not  binding  on  Dwinel,  as  his  counsel  contend,  then 
the  plaintiff  will  have  inadvertently  lost,  in  part,  the  security 
which  he  had  when  the  shingles  were  sold.  Of  this  he  was 
ignorant  when  he  received  the  acceptances  in  suit. 

When  negotiable  paper  is  taken  in  ignorance  of  the  facts,  or 
under  a  misapprehension  of  the  rights  of  the  parties,  as  when 
the  negotiable  paper  is  not  binding  on  all  the  parties  previously 
liable,  the  presumption  of  payment  is  rebutted:  French  v.  Price^ 
24  Pick.  13;  Fowler  v.  Ludwig.,  34  Me.  455.  It  may  be  other- 
wise where  a  creditor,  with  full  knowledge  of  all  the  facts,  takes 
the  security  of  a  part  of  his  debtors.  In  Melledge  v.  Boston 
Iron  Co,,  5  Cush.  158  [51  Am.  Dec.  59],  it  was  held,  when  a 
party  gave  his  promissory  negotiable  note  for  a  simple  contract 
debt,  that  the  legal  presumption  was,  that  such  note  was 
accepted  in  discharge  of  the  pre-existing  debt,  but  this  might 
be  disproved  by  showing  that  it  was  not  the  obligation  of  all 
the  parties  originally  liable,  and  that  the  party  receiving  the 
same  was  ignorant  of  such  fact.  To  the  same  effect  is  the  case 
of  Butte  V.  Dean,  2  Met.  76  [35  Am.  Dec.  389].  The  general 
doctrine  is,  that  the  taking  of  a  note  is  to  be  regarded  as  pay- 
ment only  when  jthe  security  of  the  creditor  is  not  thereby 
impaired.  In  all  cases,  the  presumption  of  payment  is  liable 
to  be  rebutted:  Page  v.  Hubbardy  Sprague,  335.  These  positions 
are  fully  affirmed  by  this  court  in  Kidder  v.  Knox,  48  Me.  551. 

It  is  unnecessary  to  consider  the  general  liability  of  Dwinel 
under  bis  contract  of  copartnership,  or  whether  Howe,  in  his 
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purchases  of  the  plaintiff,  was  specially  limited  to  cash.    The 
shingles  were  bought  in  accordance  with  the  express  terms  of 
the  agreement  entered  into  by  these  defendants,  and  the  plain- 
tiff  is  entitled  to  recover  their  price. 
Defendants  defaulted. 


When  Giviko  of  Noticb  Opsratbs  ab  Payment:  Bhmt  v.  fTafber,  78 
Am.  Dec  709,  and  note  718;  Tyner  v.  Stoope^  71  Id.  341,  and  note. 

Presumption  of  Payment  from  giving  note:  See  Bamet  v.  Smith,  64 
Am.  Dec.  290,  and  note  296. 

ORDiNARn^Y  Probossory  Notb  Merely  Suspends  Payment:  Blunt  v.  Wal- 
her,  78  Am.  Dec  709. 

The  principal  case  is  cited  to  the  points  stated  in  the  spUabua,  in  €ro8by 
V.  Redman,  70  Me.  58;  Mehan  v.  llumpean,  71  Id.  501;  AtHnaon  v.  Minoi,  75 
Id.  193;  Castle  v.  UeJfaM  Foundry  Co.,  72  Id.  173;  and  is  cited  in  support  of 
the  rule  that  when  members  of  a  firm,  having  no  firm  name  and  no  joint 
eatate  other  than  that  of  the  firm,  give  a  joint  note  signed  in  their  individual 
names  for  money  borrowed  for  and  used  in  their  partnership  business,  such 
signing  binds  the  partnership  as  effectually  as  any  other  could,  in  Ex  parte 
Nason,  70  Id.  368;  Ev  parte  Fir9t  Nat.  Bank,  70  Id.  380. 


Inhabitants  op  South  Bbbwiok  v.  Huntbbss. 

[68  Maine,  89.1 
Pabty  Sionino  and  Decivebino  Instbitment  to  Another,  as  ms  Deed,  in 
an  imperfect  state,  must  be  held  as  agreeing  that  the  blanks  may  be  filled 
after  he  has  executed  it;  and  this  principle  includes  the  insjrtion  of  thd 
penal  sum  of  a  collector's  bond. 

Debt  on  a  collector's  bond.    The  opinion  states  the  case. 

Tapley  and  Smithy  for  the  plaintifEs. 

Howard  and  Cleaves^  for  the  defendants. 

By  Court,  Kent,  J.  The  exceptions  present  a  single  ques- 
tion for  our  determination.  The  counsel  for  the  plaintiffs  re- 
quested this  instruction,  which  the  facts  of  the  case  made 
pertinent  and  applicable,  ''that  a  party  executing  a  bond, 
knowing  that  there  are  blanks  in  it  to  be  filled  up,  necessary 
to  make  it  a  perfect  instrument,  must  be  considered  as  agree- 
ing that  the  blanks  may  be  thus  filled  after  he  has  executed 
the  bond."  The  presiding  judge,  in  his  instructions,  assented 
to  this  as  correct  when  limited  ''to  such  matters  appearing  on 
the  face  of  the  instrument  to  be  certain,  such  as  the  names  of 
the  sureties  who  had  signed,  but  that  this  rule  would  not 
apply  to  the  penal  sum  in  the  bond;  that  being  uncertain  in 
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its  amount.''  He  further  instructed  the  jury,  in  substance, 
that  they  must  be  satisfied,  from  all  the  evidence,  that  Hun- 
tress was  authorized  by  the  defendants  to  insert  the  penal 
sum;  and  if  not  so  proved,  that  the  insertion  would  be  a  ma- 
terial alteration,  and  render  the  bond  "invalid."  The  jury 
must  have  understood  that  something  more  than  the  facts 
assumed  in  the  request  must  be  established  by  proof. 

It  seems  to  be  now  well  settled  that  where  a  party  executes 
a  deed  or  bond  or  other  instrument,  and  delivers  the  same  to 
another,  in  an  imperfect  state,  and  gives  authority  to  that  per- 
son to  fill  up  the  blanks,  and  thus  perfect  the  instrument,  and 
he  does  so,  its  validity  cannot  be  controverted.  This  authority 
may  be  by  parol.  It  may  be  implied  from  the  facts  proved 
when  those  facts,  fairly  considered,  justify  the  inference. 
When  the  authority  is  established,  either  by  evidence  of  ex- 
press authority,  or  by  implication,  the  power  will  extend  as 
far  as  such  express  or  implied  authority  is  given.  The  law  on 
this  subject  has  recently  been  stated  by  the  supreme  court  of 
the  United  States  in  Drury  v.  Foster,  2  Wall.  24. 

There  is  a  class  of  cases  where  it  is  held  that  it  is  not  a 
material  alteration  to  insert  a  word  or  words  that  the  law  would 
itself  supply,  as  the  word  "hundred"  before  "pounds,"  where 
the  condition  of  the  bond  first  stated  that  the  fall  sum  of  one 
hundred  pounds  shall  be  paid  by  installments  specified,  and 

then  added  the  words  "until  the  sum  of  one poimds  shall 

be  paid."  The  court  held  that  it  was  plain  what  the  meaning 
of  the  parties  was,  and  what  the  party  signing  intended  to  be 
bound  for:  Waugh  v.  Bussely  5  Taunt.  707. 

In  the  case  of  Hunt  v.  Adams^  6  Mass.  519,  the  same  rule 
was  applied  to  the  case,  where  the  word  "year"  had  been  in- 
serted before  the  words  "of  our  Lord."  In  this  case,  Chief  Jus- 
tice Parsons  discusses  somewhat  the  general  doctrine,  and  says 
that  the  consent  of  the  obligor  may  as  well  be  implied  from 
the  nature  of  the  alteration  as  when  expressed.  He  cites  sev- 
eral cases  where,  without  any  evidence  of  assent  beyond  the 
instrument  itself,  alterations  had  been  made  by  filling  blanks. 
To  the  same  point  is  the  case  of  Brown  v.  Pinkham^  18  Pick. 
172. 

In  the  case  at  bar  the  requested  instruction  assumes  that 
there  was  no  direct  evidence  of  authority  to  fill  the  blanks 
beyond  the  fact  that  the  party  executed  the  bond  knowing 
that  there  were  blanks  to  be  filled  up.  The  question,  then,  is 
one  as  to  the  implied  authority  of  the  person  for  whose  use  the 
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bond  was  made  to  fill  any  or  all  the  blanks  before  delivering 
the  bond  to  the  town. 

It  may  be  likened  to  a  case  of  an  accommodation  note,  in« 
dorsed  when  imperfect,  and  left  with  the  maker,  for  whose  use 
it  was  made,  to  be  negotiated  by  him.  In  pumerons  cases  of 
this  kind  it  has  been  held  that  an  indorsement  on  a  paper 
without  sum  or  date,  or  time  of  payment,  will  hold  the  in- 
dorser  for  any  sum,  payable  at  any  time,  which  the  person  to 
whom  the  indorser  intrusts  it  chooses  to  insert:  VioUtt  v.  Pat- 
tCTij  5  Cranch,  142;  Rvssel  v.  Longataffey  Doug.  514;  or  where 
the  name  of  the  payee  is  left  blfmk:  CruchUy  v.  Clarancfj  2 
Maule  &  S.  90;  or  where  indorsements  on  blank  pieces  of 
paper  were  left  with  a  clerk,  the  party  indorsing  expecting 
and  intending  that  promissory  notes  would  be  written  on  them: 
Putnam  v.  StrfZiran,  4  Mass.  45  [3  Am.  Dec.  206]. 

Where  the  indorsers  commit  a  promissory  note  to  the  maker, 
with  a  blank  for  the  date,  they  authorize  him  to  fill  it  up  with 
what  date  he  pleases,  even  a  date  prior  to  the  day  of  the  actual 
making  of  the  note,  which  was  payable  in  sixty  days  from 
date:  MitcheU  v.  Culver^  7  Cow.  336.  So,  if  the  sum  be  left 
in  blank,  it  may  be  filled  up:  Mechanics^  &  F.  Bank  v.  Schv/y^ 
leVy  7  Id.  337,  in  note. 

Where  it  appears  that  the  parties  intended  that  the  note 
should  be  for  eight  hundred  dollars,  and  it  read,  pay  '*  eight,'' 
with  a  blank  space,  the  maker,  without  the  assent  of  the  in- 
dorser, may  insert  the  words  "  hundred  dollars,"  and  the  in- 
dorser wiU  be  holden:  Boyd  v.  Brotherson,  10  Wend.  93. 

Where  a  party  intended  to  give  a  note  for  the  amount  of  a 
debt,  which  amount  he  minuted  in  figures  on  the  margin,  but 
wrote  the  note  for  $300  instead  of  $334  (the  sum  on  margin), 
it  was  held  that  the  creditor  may,  without  express  authority, 
insert  the  words  and  sum  omitted:  Clute  v.  SmaU^  17  Wend.  238. 

In  each  of  these  cases  the  decision  seems  to  rest  upon  the 
fact  that  the  filling  up  or  insertions  were  in  accordance  with 
the  intention  of  the  parties,  and  to  carry  out  and  fix  the  lia- 
bilities actually  agreed  upon  or  assented  to. 

There  are  numerous  cases  analogous  in  principle  to  the  one 
before  us.  They  are  cases  where  the  court  has,  in  efiect,  made 
the  insertions  itself,  to  carry  out  the  obvious  intentions  of  the 
parties.  In  all  such  cases  it  is  fair  to  infer  that  if  they  had 
been  made  by  a  party  they  would  have  been  sanctioned  by 
the  court.  The  court  in  tina  matter  would  seem  to  have  no 
greater  legal  right  than  an  individual. 
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Thus,  in  the  case  of  Coles  v.  Hulme,  8  Bam.  &  G.  568,  15 
Eug.  Com.  L.  299,  where  the  penal  sum  was  stated  as  seven 
thousand  seven  hundred,  it  was  held  that  the  word  *'  pounds '' 
must  be  inserted  by  the  court.  In  Chreen  v.  Waikery  37  Me.  27, 
where  a  replevin  bond  bound  the  plaintiff  to  pay  to  himself 
costs,  damages,  etc.,  it  was  held  that  it  should  be  read  as  if 
defendant's  name  was  inserted  in  place  of  plaintiff's.  In  this 
case  will  be  found  citations  of  numerous  authorities  on  this 
subject:  Coolbroth  v.  Purintorif  29  Id.  469. 

It  may,  perhaps,  be  doubtAil  whether  some  of  these  cases 
do  not  go  beyond  the  true  limit;  particularly  the  one  cited 
from  17  Wendell,  where  the  party  was  allowed  to  insert  an 
additional  sum  into  the  body  of  a  note,  which  was  a  perfect 
instrument  before.  The  amendment  and  interlineation  would 
seem  to  make  a  new  contract,  and  to  vary  and  alter  essentially 
the  one  written  and  signed,  without  the  assent  of  the  maker, 
on  the  single  ground  that,  by  evidence  aliunde,  it  appeared 
probable  or  reasonably  certain  that  the  party  intended  to  give 
a  note  for  the  larger  sum  inserted  afterwards. 

There  seems  to  be  a  manifest  distinction  between  the  addi- 
tion of  new  words  or  the  erasure  of  words  and  the  substitu- 
tion of  others,  changing  the  liability  in  an  instrument  perfect 
when  signed,  and  the  insertion  of  words  to  fill  up  blanks, 
which  the  party  signing  knew  must  be  filled  up  to  make  the 
bond  or  contract  perfect  in  form  or  substance.  In  the  one 
case,  it  is,  in  effect,  making  a  new  contract;  in  the  other,  it  is 
but  finishing  and  making  perfect  the  contract  agreed  upon. 

The  law  on  this  subject  in  Massachusetts,  before  the  separa- 
tion, is  stated  by  Chief  Justice  Parsons  in  Smith  v.  Crooker,  5 
Mass.  538.  That  was  a  case  on  a  collector's  bond,  in  which, 
after  the  surety  had  signed,  a  blank  had  been  filled.  The 
judge,  after  stating  the  general  principle,  that  it  would  not  be 
an  alteration  which  would  avoid  the  bond,  to  fill  up  blank 
spaces  left,  if  the  party  executing  the  bond  agrees  that  it  may 
be  afterwards  filled  up,  says:  '*And  the  party  executing  the 
bond,  knowing  that  there  are  blanks  in  it  to  be  filled  up  by 
inserting  particular  names  or  things,  must  be  considered  as 
agreeing  that  the  blanks  may  be  thus  filled  after  he  has  exe- 
cuted the  bond."  This  decision  is  cited  and  accepted  by  the 
counsel  on  both  sides  as  the  rule  to  be  applied  to  the  case  at 
bar. 

It  was  adopted  by  the  presiding  judge,  but  he  ruled  that  the 
filling  of  the  blank  space  left  for  the  insertion  of  the  penal 
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Bum  did  not  come  within  the  rule.  The  correctness  of  that 
ruling  is  the  question  now  presented  by  the  exceptions. 

It  is  evident  that  the  implied  authority  is  limited,  but  it 
clearly  may  extend  beyond  mere  matu>rs  of  form,  or  the  mere 
insertion  of  words,  which  the  law  itself  would  supply.  It 
may,  as  it  has  been  shown,  extend  to  those  matters  which  are 
required  to  make  it  a  binding  and  perfect  instrument. 

We  think  that  when  a  party  signs  a  bond,  and  delivers  it  to 
another,  not  stipulating  or  expecting  that  the  paper  will  be 
returned  or  afterwards  exhibited  to  him,  but  be  delivered  to  the 
obligee  when  perfected,  and  when  he  so  delivers  it,  there  are 
blanks  in  it  to  be  filled  up  before  it  can  be  perfected,  and  he 
knows  the  fact,  those  blanks  may  be  filled  up  without  any 
further  knowledge  or  assent  on  his  part,  provided  that  the  in- 
sertions thus  made  do  not  change  the  relations  of  the  parties, 
or  alter  or  vary  the  actual  agreement  made,  or  create  any  new 
liability,  or  enlarge  any  responsibility  embraced  in  the  con- 
tract between  the  parties,  but  only  make  perfect  in  writing 
what  was  actually  agreed  upon.  It  cannot  be  controverted 
when  thus  completed.  In  the  case  at  bar,  the  whole  contract 
or  agreement  is  manifest  from  the  condition,  which  was  a  part 
of  the  bond  when  signed.  How  far  the  rule  may  apply  to 
cases  where  the  whole  proof  of  the  agreement  is  found  in 
extraneous  evidence,  we  are  not  now  called  upon  to  decide. 
It  is  clear  that,  at  all  events,  the  evidence  must  be  of  a  plenary 
and  conclusive  character,  and  leave  no  doubt  of  the  exact 
character  and  terms  of  the  bargain  or  understanding  between 
^he  parties. 

We  are  aware  that  a  distinction  has  been  taken  between 
parol  contracts  and  those  under  seal,  and  that  in  some  cases 
it  has  been  held  that  the  rule  cannot  be  applied  to  bonds  or 
deeds.  A  recent  case  in  Massachusetts  {Bums  v.  Lynde^  6 
Allen,  305)  seems  to  favor  this  view.  That,  however,  was  a 
case  where,  when  the  seal  and  signature  were  affixed  to  the 
pap«^r,  it  was  a  printed  form  of  a  deed,  in  which  none  of  the 
blanks  had  been  filled  up.  As  the  court  say:  "  When  the  paper 
was  delivered  it  had  no  validity  or  meaning.  The  filling  of 
the  blanks  created  the  substantial  parts  of  the  instrument 
itself,  as  much  so  as  the  signing  or  sealing."  The  defendant 
filled  the  blanks,  after  it  was  given  to  him  by  the  signer,  in 
her  absence,  by  entering  the  names  of  the  parties,  the  descrip- 
tion of  the  land,  and  the  agreement  of  release  of  dower  on 
her  part,  and  the  date,  and  other  words  necessary  to  complete 
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it.  The  defendant  offered  to  prove  that  when  she  signed  it, 
she  authorized  him  to  fill  it  up  as  he  did,  and  that  after  it 
was  filled  up  and  the  husband  had  executed  it,  the  defendant 
informed  her  of  the  facts,  and  she  thereupon  verbally  assented 
to  what  had  been  done,  and  agreed  that  it  should  be  taken  to 
be  her  deed,  duly  executed.  This  evidence  was  excluded; 
and  the  court  held  that  the  prior  authority  did  not  give  a  right 
to  make  this  entire  deed,  and  that  the  subsequent  assent  did 
not  amount  to  a  new  delivery. 

That  case  differs  from  the  one  before  us  in  several  particu- 
lars, especially  in  the  point  that  the  paper  or  deed,  when 
signed,  contained  nothing  expressive  of  the  intentions  of  the 
parties,  or  a  description  of  the  property  to  be  conveyed. 
Nothing  could  be  gathered  from  it. 

The  examination  of  various  cases  in  this  country  and  in 
England  shows  that  whilst  in  some  of  them  the  strict  rule  has 
been  recognized,  yet  there  are  none  that  deny  the  proposition 
that  in  some  cases  blanks  may  be  filled  in  sealed  instruments 
by  a  third  person  who  is  not  authorized  by  power  under  seal. 
The  only  distinction  taken  between  parol  contracts  and  those 
under  seal  is  a  purely  technical  one,  viz.,  that  an  authority  to 
make  a  deed  or  execute  a  sealed  instrument  for  another  must 
be  of  as  high  a  character  as  the  instrument, — i.  e.,  be  under 
seal.  It  is  an  unquestioned  doctrine  of  the  common  law  that 
a  person  not  authorized  by  power  under  seal  cannot  execute  a 
sealed  instrument  for  another,  or  change  a  parol  contract  into 
a  specialty.  Now,  if  it  is  the  absence  of  the  seal  on  the  au- 
thority that  prevents  the  validity  of  the  execution,  it  would 
seem  that  nothing  could  supply  it,  not  even  consent  by  parol. 
And  yet,  as  before  stated,  all  the  cases  seem  to  recognize  the 
validity  of  such  filling  up,  if  done  in  the  presence  of  the 
grantor  or  obligor.  A  distinction  is  taken  between  expn^s 
consent  inferred  from  the  act  being  done  in  the  presence  of  the 
grantor,  and  content  given  before  or  after,  or  implied  consent. 
Warring  v.  WUUams,  8  Pick.  322;  S.  C,  8  Id.  325;  Hudson  v. 
Revettj  5  Bing.  368, 15  Eng.  Com.  L.  467. 

In  these  cases  it  is  assumed  that  the  act  is  done  by  the  as- 
sent and  authority  of  the  grantor  because  he  is  present  when 
it  is  done  by  another.  And  yet,  if  the  authority  must  be 
under  seal,  where  is  the  evidence  of  it?  The  whole  evidence 
is  parol;  the  fact  of  the  presence  and  the  assent  is  proved  by 
parol.  The  act  derives  its  efficacy  only  from  authority  de< 
pendent  on  other  sources  than  a  seal.    It  is  consent  that  give<« 
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it  yitalityy  and  that  consenty  it  is  proved  by  parol,  was  given 
by  parol.  Why  may  not  consent  be  established  by  proof  that 
the  authority  was  directly  given  before  the  act  was  done,  and 
when  the  paper  was  not  before  him?  There  is  no  clearer  parol 
authority  in  one  case  than  in  the  other.  ^  It  is,  after  all,  a  mere 
question  of  assent.  Now,  consent  may  be  implied  as  well  as 
expressed,  and  when  fdrly  and  legally  inferred,  it  is  actual 
and  effective  consent  as  much  so  as  when  direct  authority  is 
shown  by  parol.  It  would  seem  to  follow  that  the  rule  requir- 
ing authority  under  seal  should  either  be  strictly  enforced  in 
all  cases  of  bonds  or  deeds,  so  that  no  interlineations  or  inser- 
tions can  be  legally  made  without  such  power,  or  the  rule 
should  be  that  such  filling  up  may  be  made  when  authority 
or  consent  is  clearly  established  by  parol.  And  this  on  the 
ground  that,  if  necessary,  the  act  may  be  considered  as  having 
been  done,  in  substance,  by  the  grantor  himself.  When  the 
instrument  is  a  sealed  instrument  when  signed  by  the  party, 
the  filling  in  of  the  blanks  afterwards  by  another  is  not,  strictly 
speaking,  the  execution  of  a  sealed  instrument.  That  has 
already  been  done  by  the  party  himself.  The  third  party  does 
not  make  it  a  specialty  by  his  act.  It  was  one  before.  The 
filling  up  merely  perfects  an  imperfect  sealed  deed  or  bond. 
This  is  the  view  taken  by  the  English  court  in  Hudson  v. 
Revetiy  5  Bing.,  before  cited.  The  court  say  (by  Gusselee,  J.) : 
^'The  way  in  which  I  consider  that  this  deed  is  good  is  this: 
that  it  was  an  imperfect  execution,  with  an  agreement  at  the 
time  that  it  should  take  effect  when  the  blanks  were  filled  up." 
On  this  point,  see  Knapp  v.  MdUbyy  13  Wend.  587. 

In  one  of  the  most  recent  cases  in  England,  that  of  Eagleton 
V.  Ontteridgej  11  Mees.  &  W.  466,  it  was  held  that  the  filling 
in  of  a  blank  in  a  power  of  attorney  under  seal  which  was 
sent  from  a  foreign  country  did  not  invalidate  it,  on  the  ground 
that  consent  might  be  inferred. 

The  court  in  Massachusetts,  in  the  learned,  opinion  before 
cited  of  Bums  v.  Lynde^  6  Allen,  305,  admit  that  the  American 
decisions  are  generally  against  the  strict  views  taken  by  them. 
This  is  undoubtedly  so.  In  Pennsylvania,  in  the  case  ol 
WUey  V.  MooTj  17  Serg.  &  R.  438  [17  Am.  Dec.  696].  In 
numerous  cases  in  New  York:  Commercial  Bank  v.  Korirightj 
22  Wend.  364  [34  Am.  Dec.  317];  Wooley  v.  Comtant,  4  Johnf*. 
54  [4  Am.  Deo.  246];  Ex  parte  Decker ^  6  Cow.  60;  Ex  parte 
Kerwiftj  8  Id.  118;  Humphreys  v.  GuiUow,  13  N.  H.  385  [38 
Am.  Deo.  499].    These  cases,  and  numerous  others  in  differ^ 
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ent  states,  recognize  consent  as  the  essential  fact,  and  do  not 
give  any  greater  effect  to  consent,  when  express  or  implied 
from  the  presence  and  presumed  knowledge  of  the  signer, 
than  when  fairly  implied  from  his  acts  or  declarations.  Nor 
do  they  distinguish  between  prior  and  subsequent  assent. 

The  supreme  court  of  the  United  States  had  in  several  cases 
indicated  the  same  general  views:  Speake  v.  United  States^  9 
Cranch,  28;  WkiU  v.  Vermont  and  M.  R.  R.,  21  How.  675. 
And  the  same  court,  in  the  recent  case  of  Drury  v.  Fosterj  2 
Wall.  24,  has  distinctly  and  unqualifiedly  settled  the  ques- 
tion. The  court  say:  "We  agree  that  by  signing  and  acknowl- 
edging the  deed  in  blank,  and  delivering  the  same  to  an  agent, 
with  an  express  or  implied  authority  to  fill  up  the  blank  and 
perfect  the  conveyance,  its  validity  could  not  well  be  contro- 
verted. Although  it  was  at  one  time  doubted  whether  a  parol 
authority  was  adequate  to  authorize  an  alteration  or  addition 
to  a  sealed  instrument,  the  better  opinion  at  this  day  is,  that 
the  power  is  suflBcient." 

The  rule  invoked  is  purely  technical.  Practically,  there 
is  no  real  distinction  in  this  matter  between  bonds  and  simple 
contracts.  There  is  no  more  danger  of  fraud  or  injury  or 
wrong  in  allowing  insertions  in  a  bond  than  there  is  in  al- 
lowing them  in  a  promissory  note  or  bill  of  exchange.  Both 
are  agreements  or  contracts,  and  in  neither  can  unauthorized 
alterations  be  made  with  impunity.  Considering  that  the 
assumed  difference  rests  on  a  mere  technical  rule  of  the  com- 
mon law,  we  do  not  think  that  the  rule  should  be  extended 
beyond  its  necessary  limits,  viz.,  that  a  sealed  instrument  can- 
not be  executed  by  another,  so  far  as  its  distinguishing  char* 
acteristic  as  a  sealed  instrument  is  in  question,  unless  by  an 
authority  under  seal. 

It  remains  to  apply  the  principles  before  stated  to  the  case 
before  us.  The  ruling  of  the  judge  was  in  favor  of  the  plain- 
tiffs, so  far  as  the  insertion  of  the  names  of  the  sureties  who 
had  signed,  and  all  other  matters  appearing  on  the  face  of  the 
instrument  to  be  certain.  The  only  question  is  as  to  the  in- 
sertion of  the  penalty.  The  case,  as  stated  in  the  report,  sets 
out  various  questions  of  fact  which  were  in  dispute,  and  re- 
cites that  there  was  evidence  tending  to  show  that  the  bond 
was  in  a  certain  condition  when  signed  as  to  blanks  and  seals. 
We,  however,  can  only  look  to  the  rulings  and  the  request, 
when  the  facts  are  not  stated  as  agreed  upon  or  settled.  The 
request  assumes  that  the  party  had  signed  and  executed  the 
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bond  before  parting  with  it.  This  could  only  be  done  by 
sealing  it  himself.  The  ruling  on  the  point  of  the  insertion 
of  the  penal  sum  assumes  that,  if  Huntress  was  authorized  by 
the  defendants  to  insert  the  penal  sum,  he  might  do  so;  but 
that  this  authority  must  be  distinctly  proved,  and  required 
other  evidence  to  sustain  it  than  was  required  to  authorize  the 
insertion  of  other  matters  appearing  on  the  face  of  the  paper 
to  be  certain.  The  reason  given  is  that  the  penal  sum  of  the 
bond  is  uncertain. 

At  first  view  the  penalty  seems  to  be  a  vital  and  controlling 
part  of  the  bond.  But  in  truth,  in  a  bond  with  a  condition 
subject  to  chancery,  the  condition  is  the  essential  portion. 
The  penal  sum  is  idmost  a  matter  of  form.  In  this  case  the 
parties  intended  to  execute  a  bond  to  secure  the  town  from 
loss  by  the  defaults  of  the  collector.  This  was  the  whole  sub- 
stance of  the  agreement.  This  was  what  the  parties  under- 
stood and  assented  to.  This  is  the  whole  of  the  condition  as 
expressed  in  the  bond.  Now,  no  penal  sum,  however  large, 
could  extend  this  liability.  If  large  enough  to  cover  the  pos- 
sible deficiencies,  any  increase  of  that  amount  would  be  sim- 
ply nugatory,  and  of  no  avail  to  charge  the  signers.  If  a  less 
sum  is  inserted,  it  may  save  the  signers  from  a  portion  of  their 
assumed  liability,  and  therefore  could  not  be  objected  to  by 
them  on  the  ground  that  it  enlarged  the  responsibility  as- 
sumed by  them  in  the  condition.  So  that  qiuicunque  via  data^ 
the  insertion  of  any  sum  as  the  penalty  cannot  charge  the  ob- 
ligors beyond  the  actual  liability  secured  in  the  condition 
which  was  in  the  bond  when  signed.  The  insertion  of  a  penal 
sum,  therefore,  operated  simply  to  perfect  the  bond  according 
to  the  original  understanding,  without  injuriously  afiecting 
the  signers.  In  a  bond  like  this,  it  is  one  of  those  things 
which  Parsons,  C.  J.,  says  may  be  inserted  without  thereby 
avoiding  the  bond.  The  principle  was  correctly  stated  by  the 
judge,  but  we  think  he  erred  in  distinguishing  between  the 
penal  sum  and  the  other  insertions.  The  case  must  go  back 
for  a  new  trial  on  the  principles  stated  in  this  opinion. 

Exceptions  sustained.    New  trial  granted. 


DsKim  BxsoDTED  nc  Blajql  bt  Okb  Psopxrlt  Authobizsd,  and  after* 
wards  filled  up  by  the  real  party  in  intereat,  conatitate  a  good  conveyance: 
Lamar  v.  Simpmm,  42  Am.  Dec.  345. 

Effect  or  Defects  m  Exzcutzon  ov  Bovsb:  Sea  OUei  t.  Balded^  61  Am. 
Dec  668^  and  note  671. 
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That  Bond  Exbouted  with  Blank  vor  Insbbtion  ov  its  Amoitnt  ia 
not  a  deed,  see  WiUkmtY.  CfnUeher,  36  Am.  Dec.  422;  Davatport  t.  Sleiokt, 
31  Id.  420. 

Thx  pbinoipal  GA8B  IB  GiTiD  to  tba  point  itited  in  tba  tifUabm,  in  8taU 
T.  PeppeTf  81  Ind.  86:  and  is  cited  and  diatingniihad  in  Doter  t.  J^tMiiion, 
64  Me.  18a. 


Kent  v.  Judkins. 

rn  iCAimmeo.] 
I»  FuTira  Wat  bi  Unlawtullt  Obstbuoted  bt  Owbsb  ov  AiaoonNo 
Land^  a  penon  entitled  to  use  tba  way  may  paaa  orar  the  adjoining 
doae,  8o  lar  aa  may  be  noooeaary  to  aToid  tba  obatniction%  takinir  care 
to  do  no  nnnaoaaaaiy  damage. 

Trespass  quare  clau8um  fregU.  The  defendant  justified 
under  an  alleged  right  of  way,  which  right  the  plaintiff  de- 
nied, and  also  contended  that  if  the  defendant  had  a  right  of 
way  over  his  land,  he  was  nevertheless  a  trespasser,  because 
he  had  deviated  from  the  track  usually  taken  by  him,  and 
passed  over  other  lands  of  the  plaintiff.  The  judge's  instruc- 
tion to  the  jury,  to  whi^h  the  plaintiff  excepted*  appears  in 
the  opinion. 

0.  C.  Voscj  for  the  plaintiff. 
E.  0.  Beauy  for  the  defendant. 

By  Court,  Walton,  J.  The  question  to  be  determined  in 
this  case  is,  whether,  if  a  private  way  is  unlawfcQly  obstructed 
by  the  owner  of  the  adjoining  land,  a  person  entitled  to  use 
the  way  may  justify  passing  over  the  ad  oining  close,  so  far 
as  may  be  necessary  to  avoid  the  obstructions,  taking  care  to 
do  no  unnecessary  damage. 

The  law  is  well  settled  that  a  traveler  upon  a  highway  may 
lawfully  pass  over  the  adjoining  land  when  from  any  cause 
he  finds  the  road  impassable.  This  is  justified  upon  the 
ground  of  necessity.  ''Serious  inconveniences,  to  say  the 
least,  would  follow,  especially  in  a  climate  like  our  own,  if 
this  right  were  denied  to  those  who  have  occasion  to  pass  over 
the  public  ways.  Not  only  would  intercourse  and  business  be 
sometimes  suspended,  but  life  itself  would  be  endangered.  In 
hilly  and  mountainous  regions,  as  well  as  in  exposed  places 
near  the  sea-coast,  severe  and  unforeseen  storms  not  unfre- 
quently  overtake  the  traveler,  and  render  highways  suddenly 
impassable,  so  that  to  advance  or  retreat  bv  the  ordinary  patb 
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is  alike  impossible.  In  such  cases,  the  only  escape  is  by 
turning  out  of  the  usually  traveled  path  and  seeking  an 
outlet  over  the  fields  adjoining  the  highway.  If  a  necessity 
is  not  created  under  such  circumstances,  sufficient  to  justify 
or  excuse  a  traveler,  it  is  difficult  to  imagine  a  case  that  would 
come  within  the  admitted  rule  of  law.  To  hold  a  party  guilty 
of  u  wrongful  invasion  of  another's  rights,  for  passing  over 
land  adjacent  to  the  highway,  under  the  pressure  of  such  a 
necessity,  would  be  pushing  individual  rights  of  property  to 
an  unreasonable  extent,  and  giving  them  a  protection  beyond 
that  which  finds  a  sanction  in  the  rules  of  law.  Such  a  tem- 
porary and  unavoidable  use  of  private  property  must  be  re- 
garded as  one  of  those  incidental  burdens  to  which  all  property 
in  a  civilized  community  is  subject":  Campbeli  v.  Raccj  7 
Cush.  408  [54  Am.  Dec.  728]. 

Why  should  not  a  traveler  on  a  private  way,  under  the 
pressure  of  a  like  necessity,  enjoy  the  same  privilege?  There 
are  hundreds,  and  probably  thousands,  of  families  in  this 
state  who  have  no  way  of  getting  to  and  from  their  houses 
except  by  means  of  private  ways  through  the  lands  of  others, 
especially  in  our  frontier  and  remote  settlements.  Are  their 
lives  of  lesQ  value  when  traveling  on  one  of  these  private 
ways  than  when  traveling  on  a  highway?  Are  the  rights  of 
the  adjoining  owner  more  sacred  in  the  one  case  than  the 
other? 

It  has  been  held,  in  one  case  in  New  York,  that  the  owner 
of  a  private  way  cannot  justify  passing  over  the  adjoining 
land  in  any  case:  WiUiams  v.  Saffordj  7  Barb.  309.  But  it 
was  long  ago  held  in  England,  in  a  case  reported  by  Sir  Wil- 
liam Jones,  that  where  a  person  has  a  right  of  way  through 
another's  land,  and  the  way  is  impassable,  through  the  fault 
of  the  owner  of  the  land,  a  person  entitled  to  use  the  way 
may  go  extra  viam.  The  action  was  trespass  quare  clausum. 
Defendant  pleaded  a  right  of  way.  Plaintiff  replied  that  the 
defendant  went  out  of  the  way.  Defendant  rejoined  that 
the  way  (a  foot-path)  was  founderous,  etc.,  "in  default  of 
the  plaintiff,  who  ought  to  amend  it."  This  was  resolved  to 
be  a  good  plea  and  justification:  Hennas  CasCj  W.  Jones,  296; 
Greenl.  Cru.,  tit.  24,  sees.  17,  18;  Tudor's  Leading  Cases,  127. 

And  in  a  recent  case  in  Massachusetts,  the  court  held  the 
law  to  be  clear  and  unquestionable,  that  if  the  owner  of  land, 
which  is  subject  to  a  private  right  of  way,  obstructs  the  way, 
a  person  entitled  to  use  the  same  may  lawfully  enter  upon 

AM.  DBC.  Vol.  LXXXVn-85 


Digitized  by 


Google 


646  Kent  v.  Judkins.  [Maine, 

and  go  over  the  adjoining  land.  The  case  was  thie:  The  do- 
fendant  had  a  private  right  of  way  over  the  plaintiff's  land, 
which  the  latter  plowed  up  and  fenced.  Defendant  thereupon 
passed  over  the  plaintiff's  land  in  a  different  place.  Plaintiff 
then  obstructed  that  place.  Defendant  then  entered  at  still 
another  place.  Plaintiff  also  obstructed  this.  Defendant  then 
selected  and  used  a  fourth  place  of  entrance.  Plaintiff  there- 
upon sued  the  defendant  in  an  action  of  trespass.  The  court 
declared  the  defendant's  right  to  pass  over  the  adjoining  land 
of  the  plaintiff  to  be  clear  and  unquestionable:  Leonard  v. 
Leonard,  2  Allen,  543. 

This  decision  is  founded  upon  a  fundamental  principle  of 
the  common  law,  namely,  that  a  man  shall  not  be  heard  to 
complain  of  an  injury  which  is  the  direct  and  necessary  result 
of  his  own  illegal  .act;  the  same  principle  that  justifies  the 
breach  of  another's  close,  to  recapture  goods  unlawfully  taken, 
or  to  abate  a  nuisance,  or  to  restrain  the  owner  of  the  close 
from  committing  a  felony.  Frustra  legis  auxUium  quasrit  qui 
in  legem  committiU  Vainly  does  he  who  offends  against  the 
law  seek  the  help  of  the  law.  The  law  will  not  allow  the 
owner  to  complain  of  a  breach  of  his  close  which  his  own 
unlawful  acts  have  made  necessary. 

In  this  case,  the  presiding  judge  instructed  the  jury,  in  sub- 
stance, that  if  the  plaintiff  unlawfully  obstructed  the  defend- 
ant's way,  the  defendant  had  a  right  to  enter  upon  and  go 
over  the. adjoining  land  of  the  plaintiff,  so  far  as  would  be 
necessary  to  avoid  the  obstructions,  taking  care  to  do  no  un* 
necessary  damage.    We  think  this  instruction  was  correct 

Exceptions  overruled.    Judgment  on  the  verdict. 


BoAD  KismfgNT  OVKB  Lahd  lOB  C£BTAiN  PuRFoaBS  oaimot  bo  used  for 
other  purposes:  MeTaMi  v.  CctrroU,  61  Am.  Deo.  353,  and  note  364. 

LiABnjTT  or  Towv  iob  In jvbt  to  Tkavxlxr,  sostained  in  taming  from 
traveled  part  of  way  to  ayoid  tnowodrifts:  8<wage  v.  BangoVf  63  Am.  Deo. 
668,  and  note. 

Ths  panvciPAL  cask  n  oktbd  in  rapport  of  the  point  stated  in  the  t^Qalmi, 
hi  Hoekktnd  Water  Co.  v.  TUUom,  75  Me.  177;  Jartiadt  t.  SmiA,  51  WIm.  98. 
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Oliver  v.  Bebby. 

158  MAllfX,  206.1 
PKB80K8  DSAF  AKD  DUMB  VROM  BiRTB  ARB,  prima  /oek,  mm  WmpOB  flMllffa^ 

aod  the  statate  of  limitations  does  not  ran  against  them  nnlees  they  are 
shown  to  possess  sufficient  intelligence  to  know  and  comprehend  their 
legal  rights  and  liabilities,  and  thereby  rebnt  the  legal  presamption  of 
incapacity. 

Assumpsit  on  a  promissory  note  given  to  the  plaintiff  for 
services  in  the  defendant's  mill.  The  defense  was  the  statute 
of  limitations.  The  plaintiff,  who  had  been  deaf  and  dumb 
from  infancy,  was  able  to  labor,  but  no  evidence  was  offered  to 
show  that  he  had  sufficient  intelligence  to  know  and  compre- 
hend his  legal  rights  and  liabilities.  There  was  evidence  of 
payments  on  the  note  within  six  years,  but  the  jury  returned 
a  verdict  for  the  defendant 

Gilbert^  for  the  plaintiff. 

TaUrruin  and  LarrabeCj  for  the  defendant. 

By  Court,  Walton,  J.  The  statute  of  limitations  does  not 
run  against  a  person  deaf  and  dumb,  unless  he  is  shown  to 
possess  sufficient  intelligence  to  know  and  comprehend  his 
legal  rights  and  liabilities.  The  improved  method  of  educating 
such  persons,  adopted  at  the  present  day,  develops  in  them  a 
higher  degree  of  intelligence  than  it  was  formerly  supposed 
they  possessed;  but  nevertheless,  as  the  want  of  hearing  and 
speech  must  necessarily  prevent  a  full  development  of  their 
intellectual  powers,  and  place  them  at  a  great  disadvantage  in 
their  dealings  with  others,  the  law  throws  around  them  for 
their  protection  the  presumption  of  incapacity  to  manage  their 
own  affairs  till  the  contrary  is  shown.  This  presumption,  how- 
ever, is  not  conclusive;  it  may  be  rebutted.  But  when  a  per- 
son is  shown  to  have  been  deaf  and  dumb  from  his  birth,  it 
is  prima  fa^de  evidence  of  incompetency,  and  unless  rebutted 
must  be  regarded  as  establishing  it.  Such  seems  to  have  been 
the  rule  of  the  common  law  from  a  very  early  date:  Brower  v. 
Fishery  4  Johns.  Ch.  441.  In  this  case.  Chancellor  Kent  says 
that  the  presumption  is  a  reasonable  one,  and  that  a  special 
examination  to  repel  the  inference  of  imbecility  seems  always 
to  have  been  required.  Lord  Hale  refers  to  the  laws  of  King 
Alfred  as  recognizing  the  doctrine:  1  Hale  P.  C.  34.  The  same 
rule  prevails  in  the  civil  law:  Justinian's  Inst.,  lib.  1,  tit.  23, 
sec.  4;  see  also  1  Greenl.  Ev.,  sec.  366;  and  2  Kent's  Com.  452 
(Little  and  Brown*8  ed.  609),  and  authorities  there  cited. 
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The  plaintiff's  right  to  recoyer  in  this  action  seems  to  have 
been  fully  established,  unless  it  was  barred  by  the  statute  of 
limitations.  The  statute  of  limitations  does  not  apply  to  an 
insane  person  (R.  S.,  c.  81,  sec.  100);  and  the  words  ^* insane 
person/'  as  there  used,  are  declared  to  be  applicable  to  a  per- 
son idiotic,  or  non  compos  mentis  (R.  S.,  c.  1,  sec.  4,  rule  8), 
which,  as  we  have  already  seen,  a  person  deaf  and  dumb  is 
prima  facie  presumed  to  be.  The  plaintiff  was  shown  to  have 
been  deaf  and  dumb  from  his  in&ncy,  and  no  evidence  was 
offered  to  show  that  he  possessed  sufficient  intelligence  to  know 
and  comprehend  his  legal  rights  and  liabilities,  and  thereby 
rebut  the  legal  presumption  of  incapacity.  The  evidence  of 
payments  within  six  years  was  very  strong,  and  it  is  difficult 
to  understand  why  it  did  not  satisfy  the  jury  of  the  fact.  The 
court  is  of  opinion  that  the  verdict  was  clearly  wrong. 

Verdict  set  aside.     New  trial  granted. 

VALiBiTTorCk>HTBikOTS wiTHPiBaoK8fiofi«oiiqM>«fiM^  8imiT.MaLm% 
70  Am.  Dec  196,  aod  note  200. 

Actions  bt  or  aoainbt  FSBSOir  mm  compos  maUis:  Jb  parts  SarM^fiimt 
79  Am.  Deo.  67,  and  note  68;  Kmgy.  JSoMmon,  M  Id.  614. 


Bbaokett  V.  Persons  Unknown. 

[6SlCAIKm«L] 

Iv  PermoN  loa  PAKTmoir,  Sole  Sjsisdx  in  Kxsponbxnt  mat  bi  Bi- 
TABUSHSD  by  a  poaaessio!!  commenced  twenty  yean  before  the  trial,  al- 
though less  than  twenty  years  before  the  oommenoement  of  the  salt. 

Opkn,  Notorious,  Exclusivb,  and  Advbbss  Possbssion  of  upland  adjacent 
to  plats,  for  twenty  years,  under  a  duly  recorded  deed,  ^ves  title  to  all 
the  flats  fronting  such  upland,  and  described  in  the  deed. 

Requested  iNSTRUcmoNS  abb  Pbofbrlt  Refused,  when  they  call  upon  the 
court  to  take  from  the  jury  the  determination  of  facts,  or  when  the  case 
does  not  show  the  facts  to  which  the  requested  instructions  relate. 

Description  in  Deed,  "thbnob  Nobthbastbblt  as  Fobs  River  Runs,*'  in- 
cludes the  flats  to  the  middle  of  said  river. 

W^iDow  IS  Entitled  to  Dower  nc  Flaib  Owned  bt  heb  Husband,  al- 
though they  are  covered  by  tide-waters,  and  remain  unimproived  down  te 
the  time  of  his  death. 

Petition  for  partition.    The  oninion  preeents  tHe  oaae. 

F.  0.  J.  Smithy  for  the  petitioners. 
E.  and  F.  Fox^  for  the  respondents. 
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By  Court,  Appleton,  J.  This  is  a  petition  for  partition  of 
certain  flats.  The  petitioners  derive  title  from  Thomas 
Brackets  The  respondents  set  up  a  title  by  adverse  posses- 
r'on. 

"The  respondents,"  who  claim  the  premises  in  "fee,  by 
record  title  as  well  as  by  possession,"  as  appears  from  the  re- 
port, "  put  in  sundry  mesne  conveyances,  which  need  not  be 
copied,  but  may  be  referred  to  by  either  party,  by  which  (it  is 
admitted)  all  of  the  upland  adjoining  the  flats  in  question 
were  derived  by  sufficient  title  from  Thomas  Brackett,  made 
during  his  lifetime  or  subsequently  to  his  decease,  and  that 
the  respondents,  and  those  under  whom  they  have  claimed, 
for  more  than  twenty  years  past  have  been  in  open,  notorious, 
exclusive,  and  adverse  possession  of  the  uplands,  and  claimed 
the  flats  in  question  by  recorded  titles  of  uplands  and  flats; 
that  no  actual,  adverse,  and  continued  occupancy  of  said  flats, 
other  than  by  occupancy  of  the  upland,  and  claiming  title  on 
record  of  the  flats  adjacent  and  appurtenant,  has  been  made 
by  the  respondents,  or  those  under  whom  they  claim,  for  a 
period  of  twenty  years  past,  while  no  possession  has  been  had 
of  the  flats  or  upland  by  any  of  the  petitioners,  or  by  any 
other  person,  except  the  respondents." 

The  counsel  for  the  petitioners  requested  certain  instruc- 
tions, the  correctness  of  which,  as  well  as  those  given,  will  be 
considered. 

1.  "  That  a  conveyance  made  by  a  party  having  no  legal 
record  title,  or  open,  notorious,  adverse,  and  exclusive  pos- 
session of  the  premises,  does  not  constitute  disseisin  of  any 
person  by  either  the  grantor  or  grantee  in  such  conveyance, 
nor  by  any  one  claiming  under  them,  or  either  of  them,  be- 
yond what  such  successors  to  such  grantor  have  established 
for  more  than  twenty  years  before  the  entry  of  the  petitioners' 
petition,  by  open,  notorious,  and  exclusive  actual  occupa- 
tion." 

This  instruction  was  given,  except  that  the  limitation  of  the 
twenty  years'  possession  was  before  the  time  of  the  trial  in- 
stead of  the  entry  of  the  petition. 

The  limitation  was  properly  imposed.  In  a  petition  for  par- 
tition, a  sole  seisin  in  the  respondent  may  be  established  by  a 
possession  commenced  twenty  years  before  the  trial,  though 
less  than  twenty  years  before  the  commencement  of  the  suit: 
Saco  Water  Power  Co.  v.  Ooldthwait^  35  Me.  466. 

If,  in  some  respects,  the  court  erred  in  favor  of  the  peti- 
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tioners,  it  is  not  for  them  to  complain.    The  instruction  given 
is  sufiSciently  fayorable. 

It  required  the  admitted  fact  of  occupation  for  twenty  years 
of  upland  and  flats  under  a  recorded  title. 

2.  The  second  request  was  refused,  and  properly.  But  "  the 
jury  were  instructed  that  such  an  occupation  for  twenty  years, 
if  under  recorded  deeds  purporting  to  convey  both  flats  and 
upland,  would  warrant  the  jury  to  find  the  title  of  both  flats 
and  upland  in  the  occupants,  provided  no  other  person  had  or 
claimed  possession  of  a  title  in  the  flats." 

The  instruction  as  given,  it  has  been  seen,  in  Brackett  v. 
PenonB  Unhnovni,  53  Me.  228,  is  in  entire  conformity  with  the 
well-settled  principles  of  law. 

3.  The  third  request  was  properly  refused.  It  required  the 
court  to  determine  the  effect  of  the  evidence  instead  of  sub- 
mitting the  facts  under  proper  instructions  to  the  jury. 

4  and  5.  The  fourth  and  fifth  requests  were  properly  refused, 
because  they  take  away  fix>m  the  jury  the  right  to  determine 
the  facts  in  question,  and  because  the  bill  of  exceptions  is 
silent  as  to  the  facts  to  which  they  relate. 

6.  The  sixth  request  was  granted. 

7.  The  seventh  request  was  refused,  and  the  jury  were  ''  in- 
structed that  the  deed  of  Thomas  Brackett  to  Mary  Smith, 
dated  October  9,  1787,  did,  by  its  terms  and  the  references 
contained  in  it,  convey  the  flats  appurtenant  to  the  upland 
therein  described." 

This  was  correct.  The  description  in  the  deed  is  as  follows: 
'*  Beginning  at  the  most  southerly  comer  of  that  lot  or  parcel 
of  land  which  has  been  set  off  to  Eerranhappuck  Brackett  as 
part  of  her  dower,  thence  north  forty-five  degrees  west  112 
rods  to  a  stake;  thence  south  thirty-three  degrees  east  127 
rods;  thence  northeasterly,  as  Fore  River  runs,  twenty-eight 
rods  to  the  first  bounds." 

The  grantee  bounded  on  a  river  goes  ad  medium  filum  CLqux^ 
unless  there  be  decided  language  showing  a  manifest  intent 
to  stop  short  at  the  water's  edge.  Where  premises  adjoining 
a  river  are  described  as  bounded  by  a  monument  standing  on 
the  bank,  and  a  course  is  given  as  running  from  it  down  the 
river,  as  it  winds  and  turns,  to  another  monument,  the  grantee 
takes  usque  filum  aqum^  unless  the  river  be  expressly  excluded 
from  the  grant  by  the  terms  of  the  deed:  Luce  v.  Carley^  24 
Wend.  451.  "It  is  never  thought,"  says  Cowen,  J.,  "that 
monuments  mentioned  in  such  a  deed  as  occupying  the  bank 
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of  the  river  are  intended  by  the  parties  to  stand  on  the  pre- 
cise water-line  at  its  high  or  low  water  mark.  They  are  used 
rather  to  fix  the  terminus  of  the  line,  which  is  described  as 
following  the  sinuosities  of  the  river."  So,  "  down  the  creek, 
with  the  several  meanders  thereof,"  was  held  to  describe  the 
water  in  the  bed  of  the  creek,  and  not  the  top  of  the  bank: 
McCvUoch  V.  AUriy  2  Ohio,  807.  The  Fore  River,  it  is  mani- 
fest, must  have  been  regarded  as  one  of  the  boundaries:  Pike 
V.  Mimroej  36  Me.  309  [68  Am.  Dec.  761]. 

9.  The  ninth  requested  instruction  was  not  given,  but  in- 
stead thereof  the  same  was  given  as  in  Brackett  v.  Persons  Urir 
known^  63  Me.  228,  the  correctness  of  which  was  fully  affirmed 
in  that  case. 

10.  The  tenth  was,  that  flats  covered  by  tide-waters,  unim- 
proved down  to  the  time  of  the  husband's  decease  by  any 
actual  and  exclusive  occupation,  arc  not  the  subject  of  dower 
within  the  meaning  of  the  statutes  of  Massachusetts,  or  the 
law  of  that  state,  at  the  time  of  the  decease  of  Anthony 
Brackett,  etc. 

When  a  man  is  seised  during  coverture  of  an  inheritance  in 
lands  and  tenements  which,  by  possibility,  any  issue  of  his 
wife  might  inherit,  the  wife  holds,  after  his  death,  one-third 
part  of  those  lands  and  tenements  for  her  natural  life  as  an 
estate  in  dower.  This  seems  to  be  the  well-settled  law.  Now, 
the  flats  are  real  estate,  which  the  issue  of  the  wife  would  in- 
herit. 

The  widow  is  not  dowable  of  wild  lauds,  because  clearing 
them  by  cutting  the  trees  would  be  deemed  waste.  But  it 
would  not  seem  to  be  waste  to  lease  the  flats  or  to  permit  the 
the  erection  of  a  wharf  thereon. 

Exceptions  overruled. 

Right  ov  PABTmoN,  and  PfiooEiDnros  ior:  mdkob  v.  NkMitf  67  Am. 
Dec.  699,  and  note  703^  treating  the  subject  fully. 

Alligation  as  to  Unknowv  Pabxhs,  when  snffideiit:  NaA  t.  Chtreh^ 
78  Am.  Dec  678. 

Adtxbsb  Posoesbion  as  Bar  to  PABrmoir:  Hamum  t.  KOliey^  45  Am. 
Dec.  562;  Hooey  t.  Qcmgs^  54  Id.  427,  and  note  432. 

What  Pbofsbtt  is  Subjbot  to  Dowxr:  BUhop  t.  Boyk^  68  Akn.  Deo. 
615;  (Tovev.  CM0r,  76Id.711;  TTkrniat  t.  JTene^  84  Id.  66. 
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Taintbb  V.  Lombard. 

[5S  Maikb,  9S9,\ 
JUDOB  IB  HOT  BOUHD  TO  AdOPT  LaHOUAOB  OV  Ck>X7HBKL  DC  GZVIHO  LaW  OF 

Case  to  Jubt,  and  if  it  appeara  or  may  fairly  be  presumed  from  the  ex- 
ceptions that  pertinent  and  ooirect  instmotions  as  to  the  points  nuaed 
by  the  testimony  were  in  fact  given,  exceptions  will  not  be  sustained  oo 
accoont  of  his  refusal  to  do  so. 
Upon  Salb  or  Pbbsonal  Pbofbrtt  bt  Pabol,  Titlb  mat  Vest  in  an  nn- 
disdoeed  principal  for  whom  the  apparent  purchaser  is  negotiating  as 
agent»  and  the  principal,  though  unknown  to  the  seller,  may  TJndieate 
by  suit  in  his  own  name  his  rights  in  the  property. 

Replevin  for  a  wagon.    The  opinion  states  the  case. 
A.  W.  Paine,  for  the  plaintiff. 
/.  A.  Peters,  for  the  defendant. 

By  Court,  Babbows,  J.  The  wagon  replevied  in  this  suit  is 
claimed  by  .the  defendant  by  virtue  of  a  sale  to  him  from 
Robert  B.  Tainter,  the  plaintiff's  son,  and  the  case  finds  that 
the  only  question  was  one  of  title, — whether  the  wagon  was  the 
property  of  the  father  or  the  son.  It  was  bought  of  Reuben 
Dunning.  The  terms  of  sale  were  agreed  upon  between  him 
and  the  son,  and  he  appears  to  have  supposed  that  the  sale 
was  to  the  son,  and  testifies  accordingly.  But  he  required  the 
father  to  sign  the  notes  with  the  son,  and  took  a  mortgage  of 
the  father's  oxen  as  security  for  the  notes,  and  upon  his  deliv- 
ering the  wagon,  they  together  took  it  and  hauled  it  to  a  neigh- 
boring shop  to  be  repaired.  The  case  finds  that  plaintiff  and 
his  son  were  living  together  at  this  time,  the  son  being  a  young 
man  possessed  of  little  or  no  property.  The  father  testified 
that  the  son  solicited  him  to  purchase  the  wagon  and  procured 
Dunning's  terms,  and  that  before  going  over  to  Dunning's  to 
close  the  trade,  it  was  agreed  between  them  that  the  father 
should  give  his  note  for  the  wagon,  and  that  the  wagon  should 
be  his  until  paid  for  by  the  son;  that  he  paid  the  notes  which 
were  given  for  the  wagon,  and  also  paid  for  the  repairs;  that 
the  son  had  never  repaid  these  sums;  that  the  wagon  was  used 
by  the  family  from  the  time  of  the  purchase,  July  9, 1859,  till 
August  30, 1862,  when  the  son  took  it  from  the  father  violently 
while  the  latter  was  riding  in  it  on  the  highway,  and  sold  it  to 
the  defendant. 

On  the  part  of  the  defendant,  there  was  testimony  tending 
to  show  that  the  son  bought  the  wagon  and  paid  for  it,  and 
always  held  it  as  his  own,  and  that  the  father  merely  signed 
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the  note  with  the  son  as  a  surety.  The  judge  instructed  the 
jury  that  if  the  father  and  son,  before  the  delivery  of  the  wagon 
by  Dunning,  agreed  between  themselves  that  the  father  should 
hold  the  property  as  security  for  the  payment  of  the  note,  and 
nothing  was  afterwards  done  about  it,  the  title  would  not  pass 
(to  the  father),  provided  the  sale  was  made  by  Dunning  to  the 
son,  the  father  signing  with  the  son  as  surety. 

This  instruction  was  doubtless  correct.  The  doctrine  is 
simply  this:  that  an  agreement  to  give  a  mortgage  or  pledge, 
not  executed,  cannot  be  permitted  to  take  the  place  of  such 
mortgage  or  pledge  under  these  circumstances. 

The  difficulty  is,  that  this  instruction  presents  the  case  only 
upon  the  hypothesis  that  the  testimony  offered  on  the  part  of 
the  defendant,  above  referred  to,  was  true,  and  that  no  instruc- 
tion was  given  upon  the  phase  of  the  case  presented  by  the 
plaintiff's  testimony,  althouGrh  the  plaintiff's  counsel  requested 
the  c#urt  to  instruct  the  jury  that  "  if,  by  agreement  between 
the  father  and  son,  the  former  was  to  hold  the  property  of  the 
wagon  until  the  son  had  paid  for  it,  and  the  wagon  was  deliv- 
ered to  them  under  this  agreement,  the  agreement  would  be 
•binding,  and  the  father  would  hold  the  property  accordingly." 
The  requested  instruction  was  refused.  The  judge  is  not 
bound  to  adop't  the  language  of  counsel  in  communicating  the 
law  of  the  case  to  the  jury,  and  provided  it  appears,  or  may 
fairly  be  presumed  from  the  exceptions,  that  pertinent  and 
correct  instructions  as  to  the  points  raised  by  the  testimony 
were  in  fact  given,  exceptions  will  not  be  sustained  on  account 
of  his  refusal  to  do  so. 

In  the  case  at  bar,  however,  the  instruction  before  recited, 
as  given  by  the  judge,  is  presented  as  the  ruling  of  the  court 
upon  the  law  of  the  case,  and  not  as  an  instruction  given  inter 
alia. 

It  would  seem  from  the  exceptions  that  no  such  instructions 
were  given  as  to  the  vital  question  in  the  case,  —  viz.,  to  whom 
did  the  property  pass  upon  the  sale  by  Dunning? —  as  the  plain- 
tiff, in  view  of  his  testimony  and  the  requested  instruction, 
was  entitled  to  have. 

The  fault  may  be  in  the  exceptions,  but  having  been  duly 
allowed,  they  are  to  be  considered  as  presenting  the  case  cor- 
rectly. 

For  whom  did  the  son  make  the  bargain  with  Dunning? 
Bor  himself,  or,  as  agent,  for  his  father?  To  whom  did  the 
property  pass  upon  that  sale?    The  questions  are  fairly  raised 
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by  the  plaintiff's  testimony  and  the  requested  instruction,  and 
it  was  the  duty  of  the  court  to  aid  the  jury  in  their  determina- 
tion by  appropriate  instructions  upon  matters  of  law. 

Upon  a  sale  of  personal  property  by  parol  or  by  writing  not 
under  seal,  it  is  not  unfrequent  that  the  title  vests,  not  in  the 
apparent  purchaser,  but  in  some  undisclosed  principal  for 
whom  the  apparent  purchaser  was  negotiating  as  agent,  and 
the  authorities  cited  by  the  plaintiff's  counsel  in  argument, 
and  numerous  others,  show  tiiat  the  real  purchaser,  though 
imknown  to  the  seller,  may  vindicate  by  suit  in  his  own  name 
his  rights  in  the  property,  and  also  rights  under  contract  made 
respecting  the  property  by  the  agent,  in  his  own  name  only, 
without  disclosing  his  principal,  provided  only  that  the  seller 
or  party  dealing  with  the  agent  is  not  prejudiced  by  the  in- 
troduction of  the  unknown  principal  in  place  of  the  agent. 

Tn  the  case  at  bar,  although  Dunning  may  have  supposed, 
and  honestly  testified,  that  he  sold  the  wagon  to  the  son,  this 
ought  not  to  be  permitted  to  prejudice  the  rights  of  the  plain- 
tiff, if,  in  point  of  fact,  in  pursuance  of  the  agreement  between 
the  father  and  the  son,  made  pending  the  bargain,  the  father 
became  the  real  purchaser. 

Exceptions  sustained.    New  trial  granted. 


TrrLB  TO  Psopnmr  Pubohasbd  wrmuuT  DnauMDia  Puxoifal  Vibti 
X2r  Latter:  Cfuthing  r.  Rieep  71  Am.  Dec  579^  and  note  581. 

Surr  BT  UKDDGLonD  PBnroiFAL  OK  Ccurnuor  IIai»  bt  ob  wim 
AoBVT:  BaMem  R.  R.  Co.  r.  Bmedki,  66  Am.  Dm.  887,  note. 
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Deax  V.  Brown. 

[2S  Mabtlakd,  ILJ 

Whxrb  One  m  PoeamsiON  ot  Laud  undxb  Goimuor  of  Pubcbasb  eze- 
cated  by  the  hoBband  of  one  of  two  women,  co-tenants  theseof,  brings  s 
bill  to  enjoin  a  porchaser  from  said  two  women,  olaiming  under  a  deed 
executed  by  them  after  the  death  of  said  husband,  from  cutting  timber 
on  said  land,  in  which  he  alleges  that  his  contract  was  made  by  the  hus- 
band of  said  co-tenant  with  the  consent  of  his  wife,  and  that  the  title 
was  still  outstanding,  does  not  show  such  a  right  to  the  land  as  would 
bar  the  entry  of  the  grantee  under  the  above  deed;  nor  in  view  of  the 
averments  of  the  bill  can  any  presumption  of  a  grant  or  of  adverse  pos- 
session be  indulged. 

Advkbss  Possission,  What  Constitutes.  — Possession  to  be  adverse  must 
be  accompanied  with  a  positive  and  exclusive  claim  of  the  entire  title; 
where  the  title  claimed  admits  the  existence  of  a  snperi<ur  title^  the  pos- 
session will  not  be  adverse  to  that  title. 

FoB&osiON  UNDER  Agekement  TO  PuBCHASB — KoT  Adyebse.  — Where  one 
contracts  for  land,  and  enters  into  possession  under  an  agreement  for  a 
conveyance  of  the  title  on  payment  of  the  purchase-money,  there  can  be 
no  adverse  holding,  even  if  possible  then,  until  the  condition  on  whioh  the 
conveyance  depends  has  been  periormed. 

ThIt  opinion  contains  a  sufficient  statement  of  the  case. 

Rusmm  and  Stoekett^  for  the  appellants. 

Prattj  for  the  appellee. 

By  Court,  Cochban,  J.  The  injunction  in  this  case  was 
granted  upon  a  bill  filed  by  the  appellee  to  restrain  the  appel- 
lants from  cutting  and  removing  the  wood  and  timber  on  a 
tract  of  land  called  Allcock's  Chance.  The  record  shows 
that  this  land  belonged  to  Catharine  McClish  and  Sarah  A. 
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Oreen,  her  sister,  as  tenants  in  common,  and  that  while  they 
were  so  seised,  the  latter  intermarried  with  one  William  P. 
Kelley,  who  sold  the  land  to  Garretson  Reese,  and  gave  his 
individual  bond  for  a  conveyance  thereof,  in  July,  1833.  The 
death  of  Kelley  occurred  in  1844,  and  in  December,  1858,  his 
widow  and  Catharine  "McClish  joined  in  a  deed  convejring  the 
property  in  question  to  the  appellants,  who  thereupon  com- 
menced to  cut  and  remove  the  standing  wood  and  timber.  It 
also  appears  that  Beese  entered  on  the  land  at  the  time  of  his 
purchase  from  Kelley;  that  he  cut  and  removed  wood  and 
timber  therefrom,  and,  without  obtaining  any  deed  thereof  or 
inclosing  it,  continued  to  occupy  and  enjoy  the  land  in  that 
manner  until  his  death,  in  1849.  The  appellee  avers  that 
after  the  decease  of  Reese  his  property  was  apportioned  among 
his  heirs  at  law,  and  that  this  land  was  allotted  to  his  daughter 
Rachel,  now  the  wife  of  the  appellee;  that  she  thereby  came 
into  the  possAssion  and  ownership  of  the  land,  and  he  there- 
fore claims  in  her  right  the  relief  sought  by  the  bill. 

It  clearly  appears,  from  this  statement  of  the  case,  that  the 
title  of  the  property  remained  in  Mrs.  Kelley  and  her  sister 
Catharine,  notwithstanding  the  sale  of  Kelley  to  Reese,  and 
that  their  conveyance  would  vest  the  appellants  with  a  good 
title,  unless,  indeed,  the  possession  of  the  land  under  the  Reese 
purchase  was  so  far  adverse  as  to  divest  them  of  their  estate 
and  establish  a  title  in  those  claiming  under  him.  The  ques- 
tion, then,  as  to  the  effect  of  the  possession  under  the  purchase 
of  Reese,  is  the  only  material  one  in  the  case;  and  looking  to 
the  averments  in  the  bill,  all  difficulty  on  that  point  would 
seem  to  be  removed.  The  rule  at  law,  as  well  as  in  equity, 
established  by  an  unbroken  course  of  authority,  is,  that  pos- 
session, to  be  adverse,  must  be  accompanied  with  a  positive 
and  exclusive  claim  of  the  entire  title,  and  if  the  title  claimed 
be  subordinate  to  or  admits  the  existence  of  a  superior  title, 
the  possession  will  not  be  taken  as  adverse  to  that  title;  nor 
does  it  matter  how  long  such  a  possession  may  be  continued, 
for  it  can  have  no  effect  in  the  way  of  barring  the  legitimate 
title:  Smith  v.  Bufiis,  9  Johns.  180  [5  Am.  Dec.  218];  Jackson 
V.  Johnson^  5  Cow.  74  [15  Am.  Dec.  433];  Angell  on  Limita- 
tions, 413, 414;  Stump  v.  Henry,  6  Md.  201  [61  Am.  Dec.  300]. 
And  where  one  contracts  for  land,  and  enters  into  possession 
under  an  agreement  for  a  conveyance  of  the  title  on  payment 
of  the  purchase-money,  there  can  be  no  adverse  holding,  even 
if  possible  then,  until  the  condition  on  which  the  conveyance 
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depends  has  been  performed:  Jackson  v.  Bardj  4  Johns.  231 
[4  Am.  Dec.  267];  Jackson  v.  Camp^  1  Cow.  610;  Jackson  v. 
Johnsony  5  Id.  74  [15  Am.  Dec.  433];  Owynn  v.  Jones,  2  Gill 
&  J.  173;  Colvin  v.  Warford,  20  Md.  357. 

In  this  case  Reese  appears  to  have  entered  into  possession 
under  a  contract  for  a  deed  on  payment  of  the  purchase-money, 
and  although  the  bill  alleges  that  the  purchase-money  was 
subsequently  paid,  yet  there  is  no  evidence  of  that  fact,  other 
than  the  simple  declaration  of  Reese  himself  to  a  third  party, 
that  he  had  paid  it,  and  none  at  all  as  to  the  time  when  the 
payment  was  made.  And  although  the  proof  is  that  the  pur- 
chase was  made  from  Eelley,  yet  the  bill  states  that  the  land 
belonged  to  Mrs.  Eelley,  in  her  own  right,  who  appears  not  to 
have  been  a  party  to  the  contract  of  sale.  The  appellee  also 
avers  that  no  deed  has  ever  been  made  in  compliance  with  the 
contract  of  Kelley,  and  that  he  and  his  wife  have  never  been 
able  to  obtain  one,  by  reason  of  the  fraud  and  obstinacy  of 
Mrs.  Eelley,  and  that  he  intends  to  institute  proceedings 
against  the  appellants,  Mrs.  Eelley  and  others,  to  compel  a 
conveyance  of  the  lands  to  his  wife.  The  possession  relied  on 
thus  appears  to  have  been  taken  and  maintained  under  a  con- 
tract for  a  title  which  is  alleged  to  be  still  outstanding;  and 
further,  that  the  contract  for  a  conveyance  of  the  title  was 
made  with  one  who  was  not  the  owner  of  the  land.  The  rules 
to  which  we  have  referred  are  applicable  to  this  case.  It  surely 
cannot  be  said  that  the  possession  of  the  land  under  the  con- 
tract from  Eelley  was  of  such  a  character  as  to  bar  the  appel- 
lants' right  of  entry  under  their  deed,  or  raise  a  presumption 
of  a  grant  to  those  claiming  under  that  contract,  for  that  would 
be  inconsistent  with  the  solemn  averment  in  the  bill  that  the 
title  is  still  outstanding;  and  relying  on  the  contract,  without 
the  aid  of  a  presumption  from  adverse  possession,  it  cannot  be 
said  that  the  wife  of  the  appellee  has  acquired  any  interest  in 
the  land  that  a  court  of  law  or  equity  can  protect  The  con- 
tract was  made  with  one  who  had  no  such  title  as  the  contract 
calls  for,  although  possessed  of  an  interest  jure  mariti,  and  as 
a  matter  of  course,  those  claiming  under  it  after  his  decease 
were  vested  with  no  interest  adverse  to  tliat  of  the  real  owners. 
We  think,  under  these  circumstances,  that  the  appellee  is  not 
entitled  to  the  relief  prayed,  and  shall  therefore  reverse  the 
decree  of  the  court  below,  dissolve  the  injunction,  and  diflmiRs 
the  bill,  with  costs  to  the  appellants. 

Injunction  dissolved  and  bill  dismissed. 
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What  will  Oohstitotb  Asvxbsb  PoasiasiON  of  Laitd  must  be  deter- 
mined by  the  eireiimituioee  of  eech  case:  Draper  ▼.  Shooi,  09  Am.  Dee.  44S2. 
To  constitate  adyene  poaBOOBion,  it  ia  neceeMury  that  the  party  should  claim 
the  property  aa  his  own:  Snodgrcut  ▼.  Andrews,  64  Id,  169.  AdTerse  poe- 
session  ia  made  ont  by  acta  that  are  open,  notoriona,  Tidble,  and  oontinnoaa: 
Denhani  r.  Soleman,  71  Id.  198.  Visible  and  notoriooa  occupation  of  land 
with  intent  to  daim  againat  the  world  renders  the  entry  and  poaaosaion  ad- 
rerse:  Ford  ▼.  WUaon,  72  Id.  137;  aee  alao  Morrieon  r.  Kelle^,  74  Id.  169. 

P069S88IOK  OHDXB  BoND  fOB  TiTLB.  — One  who  holda  poeaeaaion  under 
bond  for  titlea  made  by  the  tme  owner  moat,  if  the  pnrchaae-money  remaina 
unpaid,  conaider  himself  aa  holding  under  the  tme  owner.  Consequently, 
such  poeaeasiun  ia  not  adverae  to  the  owner,  aa  it  lacka  an  intention  to  ao 
hold,  which  ia  neoeaaary  to  constitute  adverse  poaaeeaion;  Stamper  r.  Or^m, 
65  Am.  Dec.  628.  Poaaeasion  of  .land  under  contract  of  purdhaae  doea  not 
become  adrerae  until  full  payment  has  been  made,  according  to  the  terms  of 
the  agreement:  Drew  ▼.  Tawle,  64  Id.  309.  One  entering  not  adversely,  but 
expressly  or  legally  in  subservience  to  owner's  title,  cannot  be  permitted  to 
treat  his  subsequent  oontinued  possession  as  adverse;  but  before  the  statute 
commences  to  run  in  his  favor,  the  privity  between  him  and  the  owner  most 
have  been  disowned  and  severed  by  some  unequivocal  act:  Batmen  v.  Bram- 
don,  75  Id.  655.  A  purchaser  from  one  who  holds  under  an  agreement  to  sell 
may  hold  adversely:  Boberteon  v.  Wood,  65  Id.  140. 


Gent  v.  Lynch. 

128  Mabtland,  68.1 
fiLAVDxa  01  Trrui — Maligb— Adviok  ot  Couhsbl. — Where  plaintiff 
brings  an  aoticm  against  defendant  for  slander  of  his  titb  to  certain  land, 
and  the  evidence  showed  that  plaintiff  offered  the  land  for  sale  at  auction; 
that  defendant  was  present  and  forbade  the  sale,  declaring  that  plaintiff 
had  only  a  dower  interest  in  the  land,  and  that  the  title  was  in  himself; 
that  in  so  declaring  defendant  was  acting  under  advice  of  counsel,  but 
that  such  advice  was  procured  by  &]se  representations  made  to  his  coun- 
sel by  defendant,  —  it  is  proper  for  the  court  to  submit  the  question  of  the 
latter's  malice  or  bona  fidu  to  the  jury. 

WhXRB  DbXD  UsID  as  EVIDMMUB  18  NOT   COHTAZHBD  ZN   TRANaORTPT,  and 

the  derk  certifies  that  it  ia  not  on  file  in  the  ooort  below,  this  court  will 
presume  in  the  absence  of  the  deed  that  the  rulings  of  the  drouit  court 
with  regard  to  it  were  oorrect. 

Tbnamts  m  Common  most  Join  m  AonoNS  iob  Tbx8pa8S  to  LAin)fl,  but 
their  failure  to  do  so  can  only  be  taken  advantage  of  by  plea  in  abate- 
ment, or  by  way  of  i^portionment  of  the  damages  at  the  triaL 

PossiBSSiON  Nkobsbabt  to  Mauvtaih  Tbispass.  —The  gist  of  the  action  of 
trespass  is  the  injury  done  to  the  plaintiff's  possession,  and  therefore,  m 
order  to  maintain  it»  possession  is  necessary.  This  possession  may  be 
either  actual  or  constructive;  the  mere  right  of  entry  on  the  lands  is  not 
sufficient,  if  they  be  in  the  actual  possession  and  occupancy  of  a  dis- 


^OttBiaszoN  OF  Wild  Uvinolo8bd  Land  to  Maintain  Trespass.  —  Where 
defendant  has  entered  upon  an  outlying  nninrlosed  lot  of  plaintiff's,  and 
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has  cut  and  sold  wood  off  it  from  time  to  time,  theea  wm  mere  rao« 
cesdve  acts  of  trespass,  and  the  title  being  in  plaintiff  the  oonstniotive 
possession  is  in  her»  and  she  may  maintain  trespass  affainst  defendant. 

The  opinion  states  the  case. 

Carter  and  Boarman^  for  the  appellant 

Machen  and  Oittingsj  for  the  appellee. 

By  Court,  Babtol,  J.  This  action  was  instituted  by  the 
appellee.  The  first  and  second  counts  of  the  declaration  are 
in  case  for  slander  of  the  plaintiff's  title  to  a  parcel  of  land 
situate  in  Baltimore  County,  containing  about  twenty-three 
acres,  being  part  of  a  tract  called  Stansbury's  Plains,  and  dis- 
tinguished by  the  name  of  Nackey  Ford's  Lot.  The  third 
count  is  in  trespass  for  breaking  and  entering  tlie  same  land 
and  cutting  and  canning  away  wood.  The  defendant  pleaded 
not  guilty.    The  jury  found  a  general  verdict  for  the  plaintiff. 

At  the  trial  below  the  plaintiff  offered  one  prayer,  which  was 
granted,  and  the  defendant  twelve,  of  which  the  first,  fourth, 
eighth,  and  tenth  were  granted,  and  the  others  refused;  the 
defendant  excepted. 

The  eighth,  ninth,  and  twelfth  prayers  refer  to  the  first  two 
counts  of  the  declaration,  and  will  first  be  considered. 

The  ninth  prayer  asserted  that  the  plaintiff  had  failed  to 
offer  any  evidence  of  malice  upon  the  part  of  the  defendant  in 
forbidding  the  sale,  or  want  of  probable  cause  in  the  defend- 
ant making  the  declarations  offered  in  evidence  in  reference 
to  said  sale.    This  makes  it  necessary  to  refer  to  the  proof. 

Evidence  was  given  that  the  plaintiff  offered  the  property 
for  sale  at  public  auction  in  1859,  that  the  defendant  was  then 
present  and  forbade  the  sale,  declaring  that  the  plaintiff  had 
only  a  dower  interest  in  the  land,  and  had  no  right  to  sell  it, 
and  that  it  belonged  to  him. 

It  further  appeared  from  the  evidence  that  the  defendant 
had  been  advised  by  Mr.  Boarman,  his  counsel,  to  forbid  the 
sale.  Evidence  was  given  that  the  land  had  been  sold  by  a 
constable,  and  the  defendant  had  bought  it;  but  Mr.  Boarman 
testified  that  his  advice  was  given  upon  the  representations 
made  to  him  by  the  defendant,  "that  be  had  purchased  the 
property  and  owned  it,  and  that  the  sale  made  to  him  by  the 
constable  had  been  reported  to  the  court  and  ratified;  which 
statement  he,  Mr.  Boarman,  afterwards  found,  by  an  examina- 
tion of  the  papers,  to  be  false;  the  sale  by  the  constable  had 
not  been  ratified,  but  had,  in  fact,  been  rescinded  and  sol 
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aside."  Mr.  Boannan  farther  testified  that  ^^when  he  atter- 
wards  informed  the  defendant  of  the  true  state  of  the  case,  he 
said  he  had  been  altogether  misinformed^  but  admitted  he  had 
never  paid  the  purchase-money." 

Upon  this  proof  we  think  the  circuit  court  was  right  in  sub- 
mitting to  the  jury  the  question  of  malice  and  bona  fides  on 
the  part  of  the  defendant.  This  was  done  by  the  eighth 
prayer,  granted  by  consent;  and  there  was,  consequently,  no 
error  in  rejecting  the  ninth  prayer. 

In  our  opinion,  the  twelfth  prayer  was  properly  rejected  also; 
the  law  upon  the  subject  was  correctly  given  to  the  jury  in  the 
eighth  prayer. 

It  is  stated  in  the  bill  of  exceptions  that  the  plaintiff  offered 
in  evidence  a  deed  from  the  heirs  of  George  Lynch  to  the 
plaintiff.  The  deed  itself  is  not  contained  in  the  transcript, 
the  clerk  certifying  that  it  is  not  on  file  in  the  court  below. 
In  the  absence  of  the  deed,  it  must  be  presumed  that  the  rul- 
ings by  the  circuit  court  with  regard  to  it  are  correct,  and 
therefore  this  court  cannot  say  there  was  error  in  rejecting  the 
second  and  third  prayers. 

There  remain  for  our  consideration  the  fifi;h,  sixth,  seventh, 
and  eleventh  prayers,  and  the  instruction  granted  to  the  jury' 
on  the  prayer  of  the  plaintiff. 

The  fifth  prayer  asserts  the  proposition  that  the  plaintiff, 
being  only  tenant  in  common  of  the  land,  could  not  maintain 
the  action  without  joining  her  co-tenants. 

The  general  proposition  that  in  personal  actions,  as  for  tres- 
pass to  lands,  tenants  in  common  must  join,  is  supported  by 
the  authorities  cited  by  the  appellants  on  this  point,  and  is  no 
doubt  well  established.  The  rule  is  correctly  stated  in  1 
Ch.  PI.  65.  The  same  author,  page  66,  says:  ''In  actions  in 
form  ex  delicto,  and  which  are  not  for  the  breach  of  a  contract, 
if  a  party  who  ought  to  join  be  omitted,  the  objection  can  only 
be  taken  by  plea  in  abatement,  or  by  way  of  apportionment 
of  the  damages  at  the  trial."  See  also  note  1,  same  page,  and 
1  Wms.  Saund.  291  k,  291  m,  note  4.  We  conclude  that  there 
was  no  error  in  rejecting  the  fifth  prayer. 

The  only  remaining  question  to  be  determined  is,  whether 
the  facts  offered  in  evidence  by  the  defendant  operated  a  dis- 
seisin of  the  plaintiff,  which  bars  her  right  of  action,  notwith- 
standing the  title  to  the  land  is  in  her.  This  question  arises 
upon  the  sixth,  seventh,  and  eleventh  prayers  of  the  defend- 
ant, and  the  prayer  of  the  plaintiff. 
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Upon  this  question  an  examination  of  the  authorities  has 
brought  us  to  the  following  conclusions: — 

1.  The  gist  of  the  action  of  trespass  is  the  injury  done  to 
the  plaintiff's  possession.  In  order  to  maintain  the  action, 
therefore,  possession  by  the  plaintiff  is  necessary.  This  pos- 
session may  be  either  actual  or  constructive;  a  mere  right  of 
entry  on  lands  is  not  sufficient,  if  they  be  in  the  actual  pos- 
session and  occupancy  of  a  disseisor.  The  law  is  correctly 
stated  by  Greenleaf,  in  his  excellent  work  on  evidence,  vol.  2, 
sec.  619,  where  it  is  said:  "A  disseisee,  though  he  may  main- 
tain trespass  for  the  original  act  of  disseisin,  cannot  have  this 
action  for  any  subsequent  injury  until  he  has  acquired  the 
possession  by  re-entry." 

2.  Though  ''  at  one  time  it  was  doubtful  whether  the  action 
of  trespass  quare  clauaum  f regit  would  lie  at  all  where  there 
was  no  actual  possession,  and  the  locus  in  quo  was  in  a  wild, 
unoccupied  state,  yet  it  has  long  been  settled  in  this  country, 
from  the  necessity  of  the  case,  not  that  the  action  will  lie  with- 
out possession,  but  that  it  will  lie  upon  that  possession  which 
the  law  implies  to  be  in  the  owner  of  land,  when  no  other  per- 
son is,  in  point  of  fact,  on  it  In  such  case  the  owner  has 
constructively  the  possession":  Buffin,  C.  J.,  in  Cohoon  v. 
Simmons^  7  Ired.  190. 

This  is  the  meaning  of  the  general  expression  used  by  the 
court  in  Norwood  v.  Shipley^  1  Har.  &  J.  295,  and  in  several 
other  cases  cited  in  argument:  that  in  order  to  maintain  the 
action,  it  is  necessary  for  the  plaintiff  to  prove  title  to  the  land, 
or  that  he  was  in  the  actual  possession  at  the  time  of  the  al- 
leged trespass. 

Upon  an  examination  of  the  proof  in  this  case,  a  majority 
^f  the  court  are  of  opinion  that  there  was  no  such  evidence 
of  the  disseisin  of  the  plaintiff,  or  of  the  adverse  possession  of 
the  land  by  the  defendant,  as  to  defeat  the  action. 

The  evidence  is,  that  the  land  was  an  outlying,  uninclosed 
lot,  not  at  any  time  in  the  actual  possession  of  the  defendant, 
in  such  manner  and  by  such  acts  of  exclusive  user  and  owner- 
ship as  to  establish  an  adverse  possession  in  law,  necessary  to 
constitute  an  ouster  or  disseisin  of  the  owner.  The  only  pos- 
session proved  is,  that  "  the  defendant  has  cut  and  sold  wood 
off  it  from  time  to  time."  These  were  mere  successive  acts  of 
trespass,  nothing  more.  The  title  being  in  the  plaintiff,  the 
constructive  possession  was  in  her,  and  she  was  therefore  en- 
titled to  maintain  the  suit. 

▲m.  i>SG.  Vol.  LXXXVn-86 
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Finding  no  error  in  the  action  of  the  circuit  court,  the  judg- 
ment will  be  affirmed. 
Judgment  affirmed. 

Poe8KS8iON»  N10ES8ABT  TO  MASfXAUf  TBX8PA88:  Ware  T.  OotBtu,  72  Am. 
Dec.  122;  BMy.  Litbroe.  70  Id.  617;  Fuhr^.  Deem,  09  Id.  484,  and  notes  to 
these  ouee. 

The  FRnvdPAL  oias  is  oitxd  to  the  point  that  posseaskn  either  aetoal  or 
coDstnictive  is  necessary  to  maintsin  trwpass,  in  BaUknore  amd  Ohio  M.  R. 
Co.  ▼.  Boyd,  63  Md.  332. 

AonoM  lOR  Slakdxb  07  Tttlx.  — This  action,  in  ito  nature,  is  not  prop- 
erly for  words  spoken  or  for  a  lihel  written  or  pnhlished,  hat  is  in  the  nature 
of  an  action  of  trespass  on  the  case  for  special  damages  sustained  by  reason 
of  the  speaking  or  ^e  publication  of  the  slander  of  the  plaintiff's  title.  The 
cause  of  action  is  denominated  slander  of  title  by  a  sort  of  figure  of  speech 
in  which  the  title  is  personified  and  made  subject  to  many  of  the  rules  ap- 
plicable to  personal  slander  when  the  words  themselyes  are  not  actionsble. 
**  The  grcaoamen  of  the  action  is  the  slander  of  plaintiff's  title.  It  is  publish- 
ing language,  not  of  the  person,  but  of  his  ri(tht  or  title  to  something.  Things 
are  merely  external  to  the  person,  and  include  whatever  one  may  or  may  be 
entitled  to  own,  possess,  or  enjoy.  But  one  may  speak  or  write  whatever  he 
may  please  oonceming  a  thing,  and  with  any  intention  towards  the  thing, 
and  for  such  speaking  or  writing  no  action  can  be  maintained.  The  thing 
cannot  complain;  it  has  no  rights  to  be  invaded.  But  although  things  may 
have  no  rights,  persons  may  have  a  right  in  or  to  a  thing,  —  the  right  of  prop- 
erty, — and  this  right  may  be  invaded  by  language  concerning  the  thing. 
When  this  invasion  occurs,  the  language  which  affects  a  thing  is  actionable  ": 
Bdwardi  v.  Bwrris,  60  CaL  167;  Townshend  on  Slander  and  Libel,  sec  204; 
Meyrote  v.  Adar*^  12  Mo.  App.  329.  When  defamatory  or  discommendatory 
language  is  spoken  or  written  concerning  a  person,  it  is  always,  in  the  absence 
of  any  evidence  to  the  contrary,  regarded  as  uncalled  for,  and  is  presumed  to 
be  malicious  and  false.  But  as  to  language  concerning  a  thing  no  such  pre- 
sumption is  indulged,  and  upon  those  who  allege  language  oonceming  a  thing 
to  be  false  and  malicious  is  the  burden  of  establishing  those  conclusions  by 
othei  evidence  than  that  afforded  by  a  mere  publication  of  the  language; 
Townshend  on  Slander  and  Libel,  sec.  130.  In  actions  for  slander  of  title 
maliue  is  not  presumed:  McDaniel  v.  Baea,  2  CaL  326;  S.  C,  56  Am.  Dec. 
839.  To  maintain  the  action,  the  words  must  not  only  be  false,  but  they 
must  be  uttered  maliciously,  and  be  foUowed  as  a  natural  and  legal  conse- 
quence by  a  pecuniary  damage  to  the  plaintiff^  which  must  be  specially  alleged 
in  the  declaration  and  substantially  proved  at  the  triaL  Malice  is  the  gist 
of  the  action:  Kendall  v.  Stone,  5  N.  Y.  14;  Like  v.  McKinatry,  41  Barb.  186; 
Van  Tuyle  v.  Rkier,  3  Bradw.  556;  Andrew  v.  Dee/der,  43  N.  J.  L.  16;  S.  C, 
45  Id.  168;  Meyroee  v.  Adams,  12  Mo.  App.  332;  WallOey  v.  Bosiwick,  49  Mich. 
875;  Edvoarde  v.  Burria,  60  Cal.  161;  Hovey  v.  Ruhber  Tip  Pencil  Co.,  57 
N.  T.  119;  Stark  v.  adtwood,  5  Kan.  141;  Paull  v.  HaJferty,  63  Pa.  St  49. 
Unless  plaintiff  shows  title  or  interest  in  the  property,  falsehood  and  malice 
in  the  utterance  of  slander  concerning  it,  and  an  injury  to  the  plaintiff^  them 
is  no  cause  of  action:  Edwards  v.  Burria,  60  Cal.  161.  The  words  charged  as 
actionably  slanderous  must  be  set  out  in  the  declaration:  Hill  v.  Ward,  13 
Ala.  310.  The  special  damages  sustained  must  be  circumstantially  alleged: 
Stark  V.  Clutwood,  5  Kan.  141.    The  real  point  on  the  question  of  malice  U 
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whether  the  def  ndant  made  the  statement  bona  fidt^  and  under  an  honest 
impreiBaion  of  its  tmth,  or  whether  he  made  it  malicionsly  for  the  ptirpoee  of 
slMidering  the  plaintiff's  title.  If  the  defendant  has  any  interest  in  the  mat- 
ter, and  asserts  defect  of  title  hcmck  fide  in  order  to  protect  himself,  or  to  pre- 
Tent  the  conmussion  of  a  frand,  tlM  harden  is  thrown  on  plaintiff  to  show 
that  thero  was  no  reasonable  or  probable  ground  for  the  statement.  Defend- 
ant may  shorf  that  he  belieyed  the  statement,  and  that  he  made  it  in  good 
futh  and  without  malice,  under  a  bona  fide  claim  of  property,  or  under  cir- 
eumstanoes  that  made  the  statement  pririleged.  There  must  be  want  of 
probable  cause.  If  what  the  defendant  says  or  does  is  in  pursuance  of  a 
claim  of  title,  he  is  not  responsible:  BaSey  ▼.  />etm,  5  Barb.  297;  Meyroat  v. 
Adanu,  12  Ma  App.  334;  Andrew  r.  Deader,  45  N.  J.  L.  168;  HiU  v.  Ward, 
18  Ala.  811;  Van  Tuyle  ▼.  Riner,  3  Bradw.  566.  In  order  to  rebut  the  pre- 
sumptioin  of  malice,  defendant  may  prove  that  upon  a  fair  representation  of 
his  claim  he  was  adyiMd  by  counsel  that  his  title  was  as  he  had  asserted: 
BiU  ▼.  Ward,  13  Ala.  310;  Stark  ▼.  CkUwood,  5  Kan.  145.  The  action  for 
dandar  of  ti^  lies  as  well  for  false  representations  r^ga^ding  personalty  as 
realty:  lAhe  r.  ifcghiftjf,  41  Barb.  186;  or  for  such  representations  respect- 
ing lettan  patent:  if^^roes  v.  AdamB,  12  Mo.  App.  332. 


Gboome  V.  Lewis. 

[28  Mabtlamd,  m.J 

AsTAOBMBiiT— FoxoNi  IN  Hansb  OF  Tbustxi  dt  Bquitt  are  not^  as  a  gen- 
era!  rule,  liable  to  attachment  and  condemnation  until  the  share  of  the 
debtor  has  been  ascertained  by  a  statement  of  the  trustee's  trust  ard  the 
settlement  of  his  final  account 

Bulb  that  Attachment  will  not  Ln  to  Avoot  Fondb  m  Hands  ot 
Teustei,  before  the  settlement  of  his  accounts,  rests  altogether  on  juris- 
dictional considerations  sufficient  for  the  defense  of  a  trustee  as  garnishee, 
as  well  as  f<ur  the  protection  of  the  fund  in  his  hands;  but  it  is  evident 
that  these  are  purely  matters  of  defense,  of  which  the  trustee  should  avail 
himself  by  motion,  pleadings,  or  proof  at  some  stage  of  the  attachment 
prooeedinf^s,  before  the  final  judgment.  The  trustee  is  not  required  to 
plead  theiBO  &cts  specifically,  but  they  should  be  disclosed  to  the  court 
by  some  party  to  the  proceeding  before  the  matter  is  concluded  by  a 
judgment. 

Whxrb  Funds  in  Hands  ot  Tbusteb  have  been  Attached  beiorb  Set- 
tlement OF  his  Aooounts,  and  the  debtor's  share  ascertained,  and  such 
proceedings  allowed  to  ripen  into  a  judgment  of  condemnation,  if  the 
time  within  which  errors  can  be  assigned  and  corrected  has  passed,  the 
judgment  will  be  held  final  and  conclusive  of  the  rights  established  by  it; 
and  the  fact  that  the  garnishee  had  a  good  defense,  or  that  he  was  clothed 
with  a  privilege  protecting  his  fund  from  attachment^  cannot  now  be  in- 
quired into. 

Not  Intended  iob  PfiOTEonoN  ot  Debtobs.  —  Rule  that  Fctndb  in  Hands 
OF  Tbitrtee  cannot  be  attached  until  his  accounts  have  been  settled,  and 
the  debtor's  share  ascertained,  is  not  intended  as  a  device  for  the  bmefit 
of  debtors,  nor  to  protect  their  interest  in  trust  funds  from  the  appropi.*- 
ate  remedies  of  their  creditors,  and  is  only  applied  where  the  existing 
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&cts  and  ciioiUDstanoes  justily  it,  and  wiU  never  be  iq^plied  after  there 
has  been  a  final  accoont  and  an  order  to  the  tmstee  to  pay  aooordifigly. 

AmcHMBNT  AOAiNgr  FuNDS  IN  Charob  OF  TausTU  may  be  iasned  and  laid 
in  his  hands  before  the  settlement  of  his  aoconnts  and  the  ascertainment 
of  the  share  of  the  debtor,  bat  it  is  not  e£feotive  so  as  to  subject  the  fond 
to  condemnation  until  after  the  settlement  of  snch  account. 

AmcHMBNT  Laid  nr  Hands  ot  Tbustbb  bewobm  Final  Aooouvt  will 
BE  Good,  if  at  any  time  before  trial  or  judgment  the  share  of  the  fund  in 
hand  belonging  to  the  debtor  is  ascertained  by  a  final  account. 

Pluxnas  OF  Attachmxnt  or  Garnishmbnt,  when  Pursuino  Crbdhs,  Un- 
like Ordinary  Suits,  does  not  necessarily  relate  back  to  the  service  of 
the  writ,  but  may  stand  on  the  state  of  facts  appearing  at  the  time. 

Judgment  Entered  on  Garnishment  of  Funds  in  Hands  of  Trustee, 
before  his  accounts  have  been  settled,  will  be  final  and  effisotive  on  the 
fund  afterwards  ascertained^  if  before  that  time  no  motion  or  other  pro- 
ceeding has  been  taken  to  correct  that  irregularity  in  the  entry  of  the 
judgment.  The  ascertainment  of  the  specific  fund  upon  iHiich  the  judg* 
ment  takes  eflbot  cures  the  irregularity  of  entering  it  before  the  final 
account. 

The  opinion  states  the  case. 

Chambers  and  CreswdL^  toit  the  appellanta. 

Archer^  for  the  appellee. 

By  Court,  Cochban,  J.  The  question  to  be  considered  in 
this  case  arises  on  the  following  facts:  A  sale  of  certain  real 
estate  was  made  by  Qeorge  Earle,  as  trustee,  under  a  decree 
passed  by  the  court  below,  on  a  bill  filed  by  Sarah  C.  Earle 
against  the  appellee  and  one  Edward  J.  Cannon.  The  pro- 
ceeds of  sale,  to  which  in  part  the  appellee  was  entitled,  were 
duly  reported  for  distribution;  but  before  his  share  was  ascer- 
tained by  the  statement  and  ratification  of  the  final  account, 
the  appellants,  being  his  creditors,  sued  out  attachments  for 
the  amount  of  their  respective  claims,  and  caused  them  to  be 
laid  in  the  hands  of  Mr.  Earle,  the  trustee.  Counsel,  profess- 
ing to  act  for  the  appellee,  and  for  the  protection  of  his  inter- 
est in  the  fund  derived  &om  the  sale,  entered  their  appear- 
ance for  the  garnishee,  and  after  continuing  the  cases  for 
several  terms,  consented  to  judgments  of  condemnation.  The 
amount  allowed  the  appellee  by  the  account  was  $1,622.06; 
and  in  his  proceedings  taken  to  compel  the  trustee  to  apply 
the  proceeds  of  sale  as  directed  by  the  final  order  of  ratifica- 
tion, he  assumes  that  this  sum  should  be  paid  to  him  regard- 
less of  the  claims  of  the  appellants  on  their  judgments  of 
condemnation.  At  the  hearing  below,  the  court,  holding  that 
he  was  entitled  to  the  fund,  passed  a  decree  directing  its  pay* 
ment,  and  in  reviewing  that  decree,  we  are  required  to  deter- 
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mine  whether  the  fund  is  within  the  operation  and  effect  of 
these  judgments.  This  question  is  an  important  one,  and  not 
altogether  free  from  difficulty. 

The  appellee,  to  establish  an  exclusive  right  in  himself  to 
the  sum  allowed  by  the  account  notwithstanding  the  judg- 
ments, relies  on  the  general  rule,  that  funds  in  the  hands  of  a 
trustee  in  equity  are  not  liable  to  attachment  and  condenma- 
tion  before  the  statement  and  ratification  of  a  final  account 
The  appellants,  on  the  contrary,  contend  that  this  rule  does 
not  apply  in  this  case,  and  that  it  cannot  be  invoked  in  this 
proceeding  for  the  purpose  of  relieving  the  fund  in  question 
from  the  operation  and  effect  of  their  judgments.  The  rea- 
sons assigned  for  the  rule,  in  the  reported  cases,  unquestion- 
ably indicate,  if  they  do  not  expressly  prescribe,  the  time  and 
circumstances  when  and  under  which  it  should  be  asserted, 
and  a  brief  notice  of  them  in  that  connection  would  seem  to  be 
appropriate  here.  The  question  was  considered  in  the  case  of 
Cockey  v.  Leister j  12  Md.  124  [71  Am.  Dec.  588],  where,  on  the 
authority  of  the  cases  of  Farmers^  Bank  of  Delaware  v.  Beaston^ 
7  Gill  &  J.  421  [28  Am.  Dec.  226],  and  BentUy  v.  Shrieve,  4 
Md.  Ch.  412,  the  court  said  that  an  attachment  would  not  lie  to 
affect  funds  in  the  hands  of  a  trustee  in  equity  before  an  order 
of  distributi(H)  on  a  final  account:  1.  Because  the  power  of  the 
court  over  the  fund  is  such  as  to  suspend  the  privilege  under 
the  attachment  laws,  to  which  the  trustee,  as  garnishee,  would 
otherwise  be  entitled,  of  confessing  judgment  for  the  amount 
in  hand,  with  an  allowance  of  his  costs  therefrom,  and  also 
prevent  him  from  responding  to  a  judgment  of  condemnation 
except  out  of  his  own  estate;  and  2.  Because  the  interference 
by  the  process  of  one  court  with  funds  in  the  custody  of  an- 
other would  result  in  confusion  and  conflict  of  jurisdiction. 

The  rule  insisted  on  thus  appears  to  rest  altogether  on  juris- 
dictional considerations  sufficient  for  the  defense  of  a  trustee 
as  garnishee  as  well  as  for  the  protection  of  funds  in  his 
hands  from  condenmation;  but  it  is  manifest  from  the  nature 
of  the  case,  whether  we  look  to  the  jurisdiction  to  which 
the  fund  is  subject  or  the  resulting  privilege  of  the  trustee 
holding  it,  that  these  are  purely  matters  of  defense,  of  which 
the  trustee  should  avail  himself,  by  motion,  pleadings,  or  proof, 
at  some  stage  of  the  attachment  proceeding  before  the  fina] 
judgment.  He  is  not,  however,  required  to  plead  these  facts 
specially,  either  for  his  own  protection  or  that  of  the  fund  in 
his  hands,  but  they  should  be  so  disclosed  that  the  court  hav- 
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ing  jurisdiotion  of  the  attachment  may  take  notice  of  them 
before  the  cause  is  concluded  by  a  judgment.  But  does  this 
record  show  any  such  state  of  case?  On  the  contrary,  there 
is  nothing  in  these  proceedings  to  show  that  the  garnishee 
made  any  defense  whatever,  or  that  the  counsel  who  appeared 
for  him  in  the  interest  of  the  appellee,  and  assented  to  the 
judgments  of  condemnation,  made  any;  nor  do  the  extracts 
from  the  records  of  the  attachment  cases,  produced  by  the  ap- 
pellants as  the  foundation  of  their  claims  to  this  fund,  dis- 
close any  fact  in  regard  to  its  character  or  condition,  nor  of 
the  garnishee's  relation  to  it,  upon  which  error  in  the  judg- 
ments can  be  predicated.  Even  if  it  were  otherwise,  the  period 
within  which  errors  could  have  been  assigned  or  irregularities 
corrected  has  passed  long  since,  and  these  judgments,  like 
others  pronounced  by  courts. of  competent  jurisdiction,  must 
be  respected  as  final  and  conclusive  on  the  rights  ascertained 
and  established  by  them.  The  fact  that  the  garnishee  had  a 
good  defense,  or  that  he  was  clothed  with  a  privilege  sufficient 
to  protect  him  from  liability  to  the  attaching  creditors,  cannot 
be  inquired  into  here  for  the  purpose  of  setting  aside  the 
judgments,  or  releasing  him  from  their  proper  legal  effect: 
Raborg  v.  Hammond^  2  Har.  A  G.  42;  Powles  v.  DiUey,  9  Gill, 
222;  Prather  v.  PratJier,  11  Gill  &  J.  110;  PeUrs  v.  League, 
13  Md.  58  [71  Am.  Dec.  622];  Boyd  v.  Chesapeake  and  Ohio 
Canal  Co.,  17  Id.  195  [79  Am.  Dec.  646].  But  it  is  said  that 
these  judgments,  even  if  binding  on  the  garnishee,  do  not 
affect  the  fund  in  dispute,  and,  to  that  extent,  that  they 
should  be  treated  as  nullities,  under  the  rule  relied  on  by  the 
appellee.  This  proposition,  if  true  in  this  case,  unquestionably 
gives  a  more  comprehensive  operation  to  the  rule  than  the 
reasons  on  which  it  is  founded  would  seem  to  justify. 

So  far  as  we  can  understand,  it  is  not  a  device  for  the  ben- 
efit of  debtors,  nor  can  it  be  said  to  contemplate  in  any  way 
the  protection  of  their  interests  in  trust  funds  from  the  appro- 
priate remedies  of  their  creditors,  nor  can  they  derive  any 
incidental  advantage  from  the  rule,  except  in  cases  where  the 
existing  facts  or  circumstances  are  such  as  to  justify  its  ap- 
plication; and  the  rule  cannot  be  applied,  as  was  said  in 
CocJcey  v.  LeiBter,  12  Md.  124  [71  Am.  Dec.  588],  after  there 
has  l>een  a  final  account  and  an  order  to  the  trustee  to  pay 
accordingly.  The  theory  of  the  appellee  would  thus  seem  to 
l)e  untenable,  for  the  state  of  facts  upon  which  the  rule  might 
have  been  availed  of  no  longer  exists.    His  share  of  the  fund 
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arising  from  the  sale  of  the  real  estate  was  ascertained  by  a 
final  account  long  before  be  filed  bis  petition  against  tbe  trustee 
for  its  payment  to  bim;  and  as  he  nowhere  denies  his  indebted- 
ness to  the  appellants,  nor  pretends  that  he  has  been  deprived 
of  any  real  defense  to  their  claims,  it  is  neither  reasonable  nor 
just  that  he  should  have  the  benefit  of  an  objection  to  their 
.  judgments  which  could  not  be  made  if  the  cases  in  which  they 
were  entered  were  still  open. 

But  trjdng  the  objection  by  a  more  accurate  test,  we  find 
that  it  does  not  go  to  the  iSBue  and  service  of  the  writs,  but 
simply  to  the  judgments;  and  that,  indeed,  is  as  far  as  the 
objection  could  go  consistently  with  the  views  expressed  in 
the  case  of  McPherson  v.  Snowden,  19  Md.  197.  After  review- 
ing the  cases  of  Farmers'  Bank  of  DeL  v.  Beaston^  7  Gill  &  J. 
421  [28  Am.  Dec.  226],  Bentley  v.  Shrieve,  4  Md.  Ch.  412,  and 
Cockey  v.  Ltlstery  aupray  this  court  said  that  they  did  not  un- 
derstand from  them  that  an  attachment  could  not  be  issued 
and  laid  in  the  hands  of  a  trustee  before  a  final  account;  but 
that  it  would  not  be  effective, — that  is,  would  not  subject  the 
fund  to  condemnation  before  that  time. 

It  surely  cannot  be  doubted  that  an  attachment  laid  in  the 
hands  of  a  trustee  before  a  final  account  would  be  good  if  at 
any  time  before  trial  or  judgment  the  share  of  the  fund  in 
hand  belonging  to  the  debtor  is  ascertained  by  a  final  account. 
This  process,  certainly,  when  pursuing  credits,  unlike  ordinary 
suits,  does  not  necessarily  relate  back  to  the  impetration  or 
service  of  the  writ  as  th3  time  of  taking  effect,  but  may  stand 
on  the  state  of  fact  appearing  at  the  time;  and  in  the  case 
supposed  the  account  would  enable  the  trustee  to  confess  the 
amount  in  hand,  as  well  as  respond  to  a  judgment  of  con- 
demnation, without  prejudice  to  himself  or  contempt  of  the 
jurisdiction  to  which  the  fund  had  been  subject;  and  we  can 
discover  no  appreciable  reason  why  the  issue  and  laying  of  the 
attachment  before  an  account  is  stated  should  afterwards  bar 
a  condemnation  of  the  fund.  And  if  an  attachment  may  be 
laid  in  tbe  bands  of  a  trustee  before  a  final  account,  upon 
which  a  fund  thereby  ascertained  may  afterwards  be  con- 
demned, we  may  conclude  with  equal  reason  that  a  judgment 
entered  before  the  account  is  stated  would  be  final  and  effect- 
ive on  the  fund  afterwards  ascertained,  if  before  that  time  no 
motion  nor  other  proceeding  has  been  interposed  or  taken  to 
correct  that  irregularity  in  the  entry  of  the  judgment.  The 
ascertainment  of  the  specific  fund  upon  which  the  judgment 
takes  effect  cures  the  irregularity  of  entering  it  before  the  final 
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account,  and  presents  a  case  where  the  ^^round  of  objection  has 
ceased  to  exist,  and  would  not  avail  for  any  purpose,  if  the 
attachment  were  still  pending.  Even  if  the  previously  exist- 
ing irregularity  were  properly  subject  to  correction  on  a  motion 
to  strike  out,  the  attaching  creditor  could  have  the  case  brought 
up  by  regular  continuances,  and  demand  a  condemnation  of 
the  fund  shown  to  be  in  the  hands  of  the  trustee  by  the  final 
account.  The  result,  however,  is  altogether  diflTerent  when, 
upon  a  full  disclosure  of  the  condition  of  the  trust  fund,  the 
prosecution  of  an  attachment  laid  in  the  hands  of  a  trustee 
results  in  a  judgment  adverse  to  the  attaching  creditor  before 
a  final  account;  for  there  the  failure  to  obtain  a  judgment  of 
condemnation  is  an  entire  failure  of  the  remedy. 

The  most,  therefore,  that  can  be  said  of  these  judgments  is, 
that  if  the  matter  of  defense  suggested  here  had  been  relied 
on  at  the  proper  time  their  entry  would  have  been  irregular; 
but  it  does  not  follow,  as  we  have  seen,  that  they  should  now 
be  treated  as  nullities  for  any  of  the  purposes  of  these  pro- 
ceedings. There  was  no  effort  to  correct  them  while  they 
were  subject  to  objection  on  the  ground  of  the  alleged  irregu- 
larity, and  so  far  as  this  record  shows,  no  equitable  reason 
has  been  assigned,  nor  is  it  pretended  that  any  exists,  for 
denjring  to  them  the  absolute  and  conclusive  effect  of  final 
judgments. 

We  think,  upon  a  full  and  careful  consideration  of  the 
whole  case,  that  the  fund  in  dispute  is  subject  to  the  appel- 
lant's judgmeilts,  and  that  they  are  entitled  to  have  it  appro- 
priated to  their  satisfaction.  We  shall  therefore  reverse  the 
decrees  of  the  court  below,  with  costs  to  the  appellants,  and 
remand  the  cause,  so  that  it  may  be  concluded  in  conformity 
with  this  opinion. 

Bartol,  J.  I  was  prevented  by  indisposition  from  hearing 
the  whole  argument  in  this  case,  and  therefore  could  not 
participate  in  its  decision.  But  having  had  an  opportum'ty 
of  examining  the  questions  involved,  and  of  uniting  with  my 
brothers  in  consultation  upon  the  case,  concur  with  them  in 
the  foregoing  opinion  and  the  reasoning  on  which  it  rests. 

Decree  reversed  and  cause  remanded. 


Aj>Kna8TBAT0B  MAT  Bs  Oaknishbd  lOB  SoM  vx  HIS  Hakds,  whiob  on  a 
settlement  he  haa  been  adjudged  to  pay  over:  lUcharda  ▼.  Origgs,  57  Am. 
Deo.  240.  Fand  in  receiver's  hands  is  not  attachable,  being  subject  to  order 
of  the  court,  and  in  the  custody  of  the  law:  Adam$  r.  Haskell,  65  Id.  491; 
see  the  note  to  Coekey  v.  LekUr,  71  Id.  5S8»  for  cases  discussing  this  rule; 
also  Hmtklqf  v.  WUUams,  48  Id.  §42. 
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Dim  Dzugbiicb^Phisbmtmxnt  of  Cxrtiiioatb  of  Deposit,  "Bay able  on 
Deicakd.  —  Defendant  sent  plaintiff  a  certificate  of  depositi  payable  on 
demand,  in  payment  of  a  debt.  Plaintiff  received  and  acknowledged  the 
receipt  thereof,  and  need  and  negotiated  the  certificate  for  fifteen  days, 
when  the  bank  iaraing  the  certificate  failed,  and  it  was  presented  and 
protested.  Mail  conmmnication  between  plaintiff  and  the  bank  occu- 
pied bat  two  days.  Held,  that  plaintiff  had  not  used  dne  diligence,  and 
conld  not  recover  from  defendant. 

Patunt — SANonoN  OF  Deposit  in  Bank.  — Where  defendant  deposits  in 
a  bank  the  amount  of  his  debt  to  plaintiff^  and  sends  him  the  bank's  oer- 
tifioate  of  deposit,  which  plaintiff  accepts  and  acknowledges  receipt  ot, 
and  uses  for  his  own  porposes,  he  sanctions  the  deposit  as  a  payment  to 
himself,  and  makes  the  bank  his  own  agent  to  hold  the  snm  subject  to 
his  order. 

This  case  was  submitted  to  the  jury  upon  an  agreed  state- 
ment of  facts,  of  which  the  following  is  the  substance:  That 
at  all  the  times  during  which  the  transactions  in  this  case  oc- 
curred, plaintiff  resided  in  Cincinnati,  Ohio,  and  defendant  in 
Baltimore,  Maryland;  that  defendant,  being  indebted  to  plain- 
tiff in  the  sum  of  $206.31,  on  the  sixteenth  day  of  October, 
1860,  deposited  that  amount  in  the  banking-house  of  Josiah 
Lee  &  Co.,  and  received  from  them  their  certificate  of  deposit, 
payable  on  demand.  Defendant  immediately,  on  the  day  of 
its  date,  sent  this  certificate  to  plaintiff,  who  received  it  on  tSie 
18th  of  October,  and  wrote  to  defendant  acknowledging  its  re- 
ceipt. Plaintiff  negotiated  this  paper,  and  it  passed  through 
four  several  hands  before  it  was  presented  for  pajonent;  that 
Josiah  Lee  &  Co.  failed  on  the  thirtieth  day  of  October,  1860, 
up  to  which  time  they  regularly  carried  on  their  banking  busi- 
ness, and  paid  debts  and  liabilities  in  the  usual  course  of  their 
business.  Said  certificate  was  not  presented  for  payment  un- 
til after  Lee  &  Co.  had  failed,  and  on  the  2d  of  November, 
when  it  was  duly  protested,  and  the  proper  notices  given. 
Mail  communication  between  Cincinnati  and  Baltimore  re- 
quired two  days.  The  remaining  facts  appear  from  the  opin- 
ion. 

McLaughlin^  for  the  appellant. 

HinUey  and  Marrisj  for  the  appellee. 

By  Court,  Ooldsbobouoh,  J.  This  case  was  submitted  to 
the  court  and  jury  upon  the  admitted  statement  of  facts  set 
out  in  the  record.    At  the  trial,  the  defendant  offered  a  prayer, 
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which,  after  reciting  all  the  fiacts  in  the  case,  asked  the  coorf  ■ 
instruction  that  the  plaintiff  did  not  use  due  and  reasonable 
diligence  in  demanding  pajonent  of  the  certificate  of  deposit, 
and  was  not  entitled  to  recover;  which  instruction  the  court 
gave,  and  the  plaintiff  excepted.  The  court  then,  of  its  own 
motion,  instructed  the  jury  that  there  was  evidence  from  which 
they  might  find  that  the  plaintiff  adopted  the  payment  to 
Josiah  Lee  &  Co.  as  payment  to  himself,  and  if  they  did  so 
find,  the  verdict  must  be  for  the  defendant  To  this  instruc- 
tion the  plaintiff  also  excepted. 

We  think  the  appellee's  prayer  was  properly  granted.  It 
appears  from  the  evidence  that  it  required  but  two  days  to 
transmit  a  communication  from  Cincinnati  to  Baltimore;  and 
the  appellant  not  having  made  demand  of  payment  of  the  cer- 
tificate of  deposit  until  the  fifteenth  day  after  his  acknowl- 
edgment  of  its  receipt,  he  did  not  use  due  and  reasonable 
diligence.  We  are  also  of  opinion  that  the  instruction  given 
by  the  court  was  correct 

Though  the  money  deposited  by  the  appellee  was  not  de- 
posited by  the  authority  of  the  appellant,  or  with  his  previous 
knowledge,  yet  upon  his  acknowledgment  of  the  receipt  of  the 
certificate,  he  sanctioned  the  deposit  as  a  payment  to  himself 
especially  as  he  made  use  of  the  certificate  for  his  own  pur- 
poses, and  thus  made  Josiah  Lee  &  Co.  his  agents,  to  hold  the 
fund,  subject  to  his  order.  The  appellant  thus  assuming  con- 
trol  of  the  fund,  it  must  be  regarded  as  a  payment  of  the  debt^ 
due  to  him  by  Uie  appellee. 

Judgment  affirmed. 

Patmxrt  nr  Nona,  Chick8,  no.  — Check  given  for  debt  ie  no  payment 
onleee  the  drawer  has  fanda  in  the  bank  on  which  it  ia  drawn,  and  onleas  the 
bank  ia  eolyent,  even  though  a  receipt  ia  given  in  exchange  therefor  in  ac- 
cordance with  a  coatom  between  the  partiet:  Taylor  v.  Wilson,  45  Am.  Dec 
180.  Negotiable  draft  taken  for  pre-existing  debt  ia  payment  thereof:  Bam^ 
gor  V.  Warren,  56  Id.  657.  Giving  promissory  note  for  simple  contract  debt 
is  prima  /ode  evidence  of  payment:  Sftumwajf  v.  Reed,  56  Id.  679;  MeUedgt 
V.  Bo9Um  Iron  Co,,  51  Id.  59;  iKmell  v.  LauU,  36  Id.  352;  Penin  v.  Keene,  36 
Id.  759;  Ntwall  v.  ffus$ey,  36  Id.  717.  When  promissory  note  is  payment: 
See  Tpner  v.  Stoope,  71  Id.  341;  McMurray  v.  Taylor,  77  Id.  611;  BkuU  v. 
Walker,  78  Id.  709,  and  notes. 

BAinL  Chxgk  18  NOT  Patmsnt  until  Cabhxd  without  an  agreement  to 
receive  it  as  snch:  Bamet  v.  Smith,  64  Am.  Dec.  290.  Payment  in  genuine 
bank  notes  circulating  as  correnoy  is  binding;  and  the  loss  falls  npon  the 
receiver  where  the  bank  sospends  immediately  after  payment:  Wart  r.  Sireet^ 
75  Id.  755,  and  notes. 
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Thomas,  v.  KjaaHTON. 

[38  Habtlakd,  81S.] 

AmnRiBraAXiOH  db  fioins  non.  —Statute  providing  for  Itttm  de boiii$  non 
at  the  diBoretion  of  the  courts  giving  preference  to  tho  person  entitled* 
if  he  ihall  aotnally  apply  for  the  same,  does  not  mean  that  the  orphans' 
court  may  capricioosly  appoint  whom  it  pleases,  when  it  pleases,  without 
notice  or  opportonity  to  be  heard  to  those  entitled  to  mikb  application; 
the  statute  necessarily  imports  that  the  person  entitled  shall  have  notice 
and  a  day  in  court  to  make  such  application. 

I»  Afpuoatiok  fob  Administbation  db  Bonis  vov,  the  same  reason  re- 
quiring notice  to  those  entitied  to  administration  in  the  first  instance 
applies  to  this  latter  application,  as  the  completion  of  an  administration 
is  often  more  important  to  all  concerned  than  the  commencement 

Whbbb  Woman  is  Entitlbd  to  Administration  and  Rbnounobs  hbb 
BiOBT,  and  recommends  the  appointment  of  another  as  administrator  de 
b<mi»  non,  who  is  appointed  as  such  without  notice,  and  where  she  after- 
wards petitions  the  court  for  restoration,  claiming  that  her  renunciation 
was  procured  by  mistake,  the  court,  upon  being  satisfied  of  the  mistake, 
should  cancel  its  i^pointment  and  restore  her  to  her  right  of  administra- 
tion, and  it  is  error  to  appoint  the  one  next  entitied  pending  the  hearing 
of  her  petition. 

Whbbb,  Pbndino  Afpbal  ibom  Qbbbb  Appoditino  Administbatob  db 
Bonis  non,  but  before  the  appeal  bond  is  filed,  upon  the  petition  of 
the  iq^vpointee  the  court  makes  an  order  asaoriating  another  person  with 
him  in  the  admimstraticn,  such  order,  not  being  one  which  would  pre- 
vent the  court  from  conforming  to  the  decision  of  the  oourt  of  appeals, 
is  not  stayed  by  the  first  appeal,  but  being  a  modifloation  of  the  order 
first  appealed  from,  must  stand  or  fidl  with  ik 

The  opinion  states  the  case. 

HoUowayj  for  the  appellant. 

HinUey^  for  the  appellee. 

By  Court,  Bowie,  C.  J.  Two  questions  aie  presented  by  the 
appeals  in  this  case:  1.  Whether,  in  granting  letters  of  ad- 
ministration de  bonis  non^  the  orphans'  court  may,  in  their  dis- 
cretion, select  any  competent  person,  without  first  summoning 
those  who  would  be  entitled  on  an  original  application  for  ad- 
ministration; 2.  Whether,  an  appeal  having  been  taken  from 
an  order  revoking  the  letters  de  bonis  non  and  appointing  an- 
other, the  orphans'  court,  pending  that  appeal,  but  before  an 
appeal  bond  executed,  can,  on  application  of  the  next  of  kin, 
modify  the  order  appealed  from  by  uniting  another  in  the 
administration. 

The  testator,  William  Young,  died  on  the  26th  of  October, 
1857,  having  made  his  will  and  constituted  his  widow,  Maria, 
and  his  son,  William  H.,  his  executors,  and  devising  and  be- 
queathing considerable  estate,  real  and  personal,  to  his  grand* 
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son,  the  appellee.  The  widow  renounced  her  right  to  the 
executorship  on  the  7th  of  December,  1857,  and  letters  testa- 
mentary were  granted  to  the  son,  who  died  on  the  22d  of 
June,  1864,  leaving  his  testator's  estate  in  part  unadminis- 
tered.  On  the  9th  of  August,  1864,  a  renunciation  of  the 
widow,  with  a  request  that  administration  de  bonis  non  should 
be  granted  to  the  appellant,  was  filed  in  the  orphans'  court, 
who  granted  letters  on  the  same  day  to  the  appellant,  with- 
out summons  or  notice  to  the  appellee.  Soon  after  (when 
does  not  appear),  the  widow  filed  a  petition,  alleging  her  re- 
nunciation was  procured  by  mistake,  and  praying  the  letters 
granted  might  be  revoked.  Pending  which,  on  the  17th  of 
September,  1864,  the  appellee  filed  his  petition,  claiming  as 
a  grandchild  of  the  testator  a  right  to  the  administration  de 
bonis  nony  in  the  event  of  his  grandmother's  refusal,  alleging 
her  renunciation  had  been  obtained  by  mistake,  and  praying 
the  letters  de  bonis  non  granted  thereon  might  be  revoked. 

The  appellant  and  Maria  Young,  the  widow,  were  made 
parties  to  this  petition;  the  former  appeared  and  answered; 
the  latter  was  not  summoned,  and  did  not  appear.  After  proof 
that  the  appellee  was  the  only  grandson  of  the  testator  and 
devisee  under  his  will,  that  William  H.  Young  left  neither 
children  nor  grandchildren  or  other  descendants,  that  Maria 
Young,  the  widow,  is  living,  and  the  appellee  resided  in  the 
city,  the  orphans'  court,  on  the  29th  of  September,  1864,  re- 
voked the  letters  de  bonis  non  granted  the  appellant,  and 
ordered  letters  de  bonis  non  to  be  issued  to  the  appellee. 
From  which  decree  an  appeal  was  entered  on  the  1st  of  Octo- 
ber, 1864,  and  bond  filed  on  the  27th  of  October  ensuing. 

In  the  interval  between  the  passage  of  the  first  order  and 
the  filing  of  the  appeal  bond,  on  the  11th  of  October,  1864, 
the  appellee  filed  his  petition,  praying  that  Edward  O.  Hink- 
ley,  Esq.,  be  associated  with  him  in  the  administration,  which 
petition  was  granted  by  an  order  passed  the  same  day,  from 
which  an  appeal  was  also  prayed,  etc. 

The  case  of  StochdaAe.  v.  Conoway,  14  Md.  99-107  [74 
Am.  Dec.  515],  referred  to  by  the  counsel  on  each  side,  is  as 
nearly  coincident  with  the  present  as  is  possible;  and  if  it 
had  been  decided  under  the  provisions  of  the  code,  instead  of 
the  testamentary  system  of  1798,  chapter  101,  would  be  con- 
clusive. These  provisions  are,  however,  so  similar,  that  any 
judicial  interpretation  of  the  one  must  materially  affect  the 
other.    They  are  in  this  respect  substantially  the  same. 
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The  parties  entitled  to  the  administration  were  a  brother  and 
sister.  The  former  renounced  his  right,  and  recommended  the 
son  of  the  deceased  executor,  who  was  appointed  administrator 
de  bonis  non.  The  sister  filed  her  petition  sixty-eight  days  aiter, 
praying  the  letters  of  administration  might  be  revoked,  and  it 
was  held  that  they  should  be  revoked,  the  parties  in  interest 
summoned,  and  the  question  decided  according  to  the  provis- 
ions of  the  testamentary  system.  The  sections  of  the  act  of 
1798,  c.  101,  regulating  the  subject  of  renunciation  and  grant- 
ing letters  de  bonis  non  are  subchapter  14,  section  1,  and  sub- 
chapter 5,  section  6.  The  former  provides,  ^'  that  if  any  person 
entitled  to  administration  shall  deliver  or  transmit  to  the 
orphans'  court  a  declaration,  in  writing,  that  he  is  willing  to 
decline  the  trust,  the  court  shall  proceed  as  if  such  person 
were  not  entitled";  and  the  latter,  "in  case  any  executor," 
etc., ''  shall  die  before  the  estate  shall  be  fully  administered, 
letters  of  administration  de  bonis  non  shall  be  granted  to  the 
person  entitied,  agreeably  to  the  rules  hereinbefore  laid  down, 
and  the  proceedings  shall  be  in  all  respects  the  same  as  if 
administration  had  been  originally  granted":  1798,  c.  101, 
subc.  5,  sec.  6. 

The  seventieth  section  of  article  93,  code,  enacts:  "  If  an  ex- 
ecutor or  administrator  shall  die  before  administration  is  com- 
pleted, letters  de  bonis  non^  or  de  bonis  non  cum  testamento 
armexOf  may  be  granted  at  the  discretion  of  the  court,  giving 
preference,  however,  to  the  person  entitled,  if  he  shall  actually 
apply  for  the  same."  To  ascertain  who  are  the  persons  enti- 
tled, and  the  meaning  of  the  terms  "  actually  apply  for  the 
same,"  we  must  refer  to  the  thirty-first  and  thirty-third  sec- 
tions of  the  same  article.  The  former,  the  thirty-first,  de- 
scribes the  order  in  which  next  of  kin  shall  be  entitled,  viz.: 
^  If  there  be  neither  husband  nor  wife,  nor  child,  nor  grand- 
child," etc., ''  or  if  these  be  incapable,  or  decline  or  refuse  to 
appear,  on  proper  summons  or  notice,  administration  may  be 
granted  at  the  discretion  of  the  court."  The  thirty-third,  pre- 
scribing notice,  says:  "  It  shall  not  be  necessary  to  give  uctice 
to  a  party  entitied  to  administration  if  he  be  out  of  the  state, 
nor  shall  it  be  necessary  to  summon  or  notify  collateral  rela- 
tions more  remote  than  brothers  or  sisters  of  the  intestate,  in 
order  to  exclude  them  from  administration;  and  no  relations, 
except  a  widow,  child,  or  grandchild,  father,  brother,  sister,  or 
mother,  shall  be  considered  entitled,  unless  they  shall  apply 
for  the  same." 
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The  widowy  child,  and  grandchild,  and  otners  in  that  class, 
are  entitled  under  these  seetions,  whether  they  apply  or  not, 
unless  they  be  incapable,  or  decline,  or  refuse  to  appear,  on 
proper  summons  or  notice. 

The  seventieth  section,  providing  for  letters  de  bonis  non^  at 
the  discretion  of  the  court,  giving  preference  to  the  person 
entitled,  if  he  shall  actually  apply  for  the  same,  must  be  con* 
strued  in  the  spirit  of  the  preceding  sections.  Its  language, 
literally  interpreted,  cannot  be  gratified  without  supposing  a 
notice  or  opportunity  given  to  actually  apply,  before  granting 
the  letters  of  administration  de  bonis  non,  or  an  obligation  on 
the  court  to  revoke,  in  case  an  application  be  made  within  a 
reasonable  time  thereafter. 

The  seventieth  section,  construed  in  connection  with  the 
thirty-first  and  thirty-third,  cannot  mean  that  the  orphans' 
court  may  capriciously  appoint  whom  they  please,  when  they 
please,  administrator  de  bonis  non^  without  notice  or  opportu- 
nity to  those  entitied  of  making  application.  The  injunction, 
"  giving  preference,  however,  to  the  person  entitied,  if  he  shall 
actually  apply  for  the  same,"  necessarily  imports  that  such 
person  shall  have  a  day  in  court  to  make  such  application. 
It  would  otherwise  be  unmeaning.  ''  The  right  to  administer 
upon  the  estate  of  a  deceased  relative  is  a  highly  valuable  one, 
which  cannot  be  delegated.  The  policy  of  the  law,  in  select- 
ing persons  nearest  in  interest,  in  preference  to  others  more 
remote,  was  to  bind  up  the  interest  of  the  administrator  with 
that  of  persons  entitied  to  the  Estate":  Ex  parte  Young j  8  Gill, 
286.  The  completion  of  an  administration  is  often  more  im- 
portant to  all  concerned  than  the  commencement  No  reason 
can  be  assigned  for  requiring  the  parties  entitied  to  be  sum- 
moned in  the  first  instance  that  does  not  apply  to  the  second. 

The  thirty-eighth  section  of  the  same  article  enjoins:  ''If 
any  person  entitied  to  administration  shall  deliver  or  transmit 
to  the  orphans'  court  a  declaration  in  writing  that  he  is  will- 
ing to  decline  the  trust,  the  court  shall  proceed  as  if  such  per- 
son were  not  entitled." 

Mrs.  Young,  the  widow  of  the  deceased,  being  first  entitied 
to  the  administration  de  bonis  non^  it  would  have  been  prema- 
ture and  presumptuous  in  Mr.  Knighton  to  have  applied  before 
she  had  renounced,  and  when  she  had  declined  it  was  the  duty 
of  the  court  to  have  summoned  the  person  next  entitied.  No 
other  construction  is  consistent  with  an  impartial  administra- 
tion of  justice.  Ez  parte  proceedings  are  inequitable,  imfair, 
and  oppressive. 
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It  was  necessary  for  the  orphans'  court  to  decide  upon  the 
petition  of  Mrs.  Young  against  the  appellant  before  granting 
letters  to  the  appellee;  because  if  Mrs.  Young  executed  her 
renunciation  by  mistake,  the  court,  upon  being  satisfied  of  that 
fact,  would  cancel  the  same,  and  restore  Mrs.  Young  to  her 
right  of  administration.  The  orphans'  court  were  therefore 
right  in  revoking  the  letters  of  the  appellant,  but  in  error  in 
granting  them  to  the  appellee. 

The  order  of  the  11th  of  October,  1864,  which  is  the  subject 
of  the  second  appeal,  being  such  as  would  not  prevent  that 
court  from  conforming  to  the  decision  of  the  court  of  appeals, 
whether  that  decision  was  eventually  for  or  against  the  appel- 
lant, was  not  stayed  by  the  first  appeal,  but  being  a  modifica- 
tion of  the  order  first  appealed  fin)m,  must  stand  or  fall  with 
it;  the  first  being  premature  and  erroneous,  for  the  reasons 
assigned,  the  second  is  equally  so. 

The  decree  of  the  orphans'  court  revoking  the  letters  of  the 
appellant  will  be  affirmed,  but  so  much  of  the  same  as  direct 
letters  to  be  granted  to  the  appellee,  and  to  the  appellee  and 
Edward  O.  Hinkley,  Esq.,  is  reversed. 

Affirmed  in  part,  and  reversed  in  part,  and  remanded  for 
further  proceedings. 


Baltimore  Steam  Packet  Go.  v.  Smith. 

[28HABTLAXn>,402.] 

OomcoN  Cabbdoi— Loss  of  Baogaob  on  Om  of  Two  OoNvioiDro  Lims 
— Etidxngx  of  Delivxbt  to  Sbconb.  ~  In  going  from  one  city  to  an- 
other,  plaintiff  traveled  part  of  the  way  by  steamboat  and  the  remainder 
by  railroad.  He  delivered  his  trunks  to  the  steamboat  company,  received 
a  check  therefor,  which  he  presented  at  the  end  of  the  railroad,  where 
the  tninks  conld  not  be  found.  In  an  action  against  the  steamboat  com- 
pany for  the  valne  of  the  tninks,  evidence  of  a  clerk  of  the  latter  com- 
pany that  if  the  tnmks  were  not  delivered  to  the  railroad  company  they 
wocdd  be  brought  back  to  the  steamboat  company's  office,  and  Uiat  he 
knew  of  no  stioh  retnm  daring  the  month  when  the  trunks  were  lost,  is 
not  sufficient  to  show  a  delivery  to  the  railroad  company  exempting  the 
steamboat  company  from  liability. 

Father  mat  Maintadi  AcnoN  aoadist  Oommon  Oabribb  for  Loss  of 
Trunk  containing  his  daughter's  dothes.  As  he  is  bound  to  provide 
for  her,  the  loss  is  not  so  much  hers  as  it  is  his. 

Pathxr  Who  Transpobts  Baooaor  of  Dauohtxr  avb  Rschves  Chbcki 
THiRXFOR  MAT  Maintadt  actiou  against  the  common  carrier  for  its  loss, 
upon  the  contract,  independent  of  his  right  as  father.  The  contract  fcr 
the  transportation  was  made  with  him,  and  as  holder  of  the  cheeky 
which  take  the  place  of  a  bill  of  lading,  he  may  sue  as  consignee. 
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The  opinion  states  the  facts. 
Schley^  for  the  appellant 
StteUy  for  the  appellee. 

£7  Court,  Cochran,  J.  The  appellee  brought  this  suit  to 
recover  the  value  of  a  trunk  and  contents,  lost  while  being 
transported  from  Baltimore  to  Wilmington,  North  Carolina. 

The  evidence  shows  that  the  appellant  was  proprietor  of  the 
Bay  line  of  steamboats  running  between  Baltimore  and  Ports- 
mouth, Virginia;  that  in  March,  1857,  the  appellee,  with  his 
daughter  and  servant,  as  passengers  on  through-tickets  from 
New  York  to  Wilmington,  traveled  on  one  of  the  appellant's 
boats  from  Baltimore  to  Portsmouth,  and  thence  by  the  Sea- 
board and  Roanoke  railroad,  and  the  Wilmington  railroad  to 
Wilmington;  that  his  baggage  was  delivered  on  board  of  the 
boat  at  Baltimore,  and  checked  for  Wilmington,  at  which 
place  he  presented  the  check  offered  in  evidence,  and  demanded 
the  trunk  for  which  it  was  given;  that  the  trunk  called  for 
could  not  be  found,  and  that  it  belonged  to  him,  and  contained 
wearing  apparel  prepared  for  his  daughter,  then  nineteen  years 
of  age. 

The  exceptions  of  the  defendant  below  present  the  only 
questions  necessary  to  be  considered  in  disposing  of  the  ap- 
peals in  this  case,  and  they  are:  1.  Whether  there  was  evi- 
dence of  a  delivery  of  the  trunk  to  the  Seaboard  and  Roanoke 
Railroad  Company  by  the  appellant,  sufficient  to  go  to  the 
jury;  and  2.  Whether,  upon  the  prool^  the  appellee  can  main- 
tain this  action  for  the  value  of  the  trunk  and  contents  thus 
shown  to  have  been  lost. 

The  evidence  relied  on  by  the  appellant,  as  tending  to  show 
that  the  trunk  was  delivered  to  the  Seaboard  and  Roanoke 
Railroad  Company,  and  for  that  reason  was  legally  sufficient 
to  go  to  the  jury,  was  that  of  a  clerk  employed  on  one  of  the 
appellant's  boats,  who  testified  that  '4f  a  trunk  is  not  deliv- 
ered to  the  Seaboard  and  Roanoke  Railroad  Company  at 
Portsmouth,  it  is  always  brought  back  to  the  office  in  Balti- 
more; that  he  knew  of  no  such  occurrence  in  March,  1857; 
that  the  baggage  agents  on  board  of  the  appellant's  boats 
made  lists  of  the  through-baggage  delivered  by  them  to  the 
Seaboard  and  Roanoke  Railroad  Company,  and  that  these 
lists  were  not  preserved."  This  testimony  proves  but  little  if 
anything  more  than  the  appellant's  usual  or  customary  course 
of  dealing  with  baggage  received  for  transportation,  and  in 
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that  respect,  no  more  than  would  be  presnmed  of  any  one  en- 
gaged in  the  business  of  a  common  carrier.  The  nature  of  that 
kind  of  undertaking  not  only  requires  but  implies  the  adoption 
of  some  regular  method  or  system  in  receiving,  transporting, 
and  preserving  such  property  as  the  carrier  receives  in  the 
way  of  his  business;  and  in  this  case,  without  positive  proof 
that  the  trunk  was  properly  delivered  by  the  appellant  at 
Portsmouth,  any  presumption  that  could  arise  in  the  appel- 
lant's favor,  fix)m  the  evidence  in  question,  would  be  repelled 
by  one  equally  strong  in  favor  of  the  carriers  from  that  point 
to  Wilmington.  And  besides,  the  loss  of  the  trunk  under  the 
circumiBtances  shown  here  was  evidence,  so  far  conclusive  of 
negligence  on  the  part  of  the  appellant  that  it  could  not  bq 
rebutted,  nor  the  appellant's  liability  for  the  loss  discharged, 
by  any  general  inferences  drawn  from  its  mode  or  system  of 
business.  To  effect  that  result,  it  was  necessary  to  show  by 
positive  proof  that  the  undertaking  to  transport  and  deliver 
the  trunk  at  Portsmouth  had  been  fiilly  and  completely  per- 
formed. 

For  these  reasons,  we  hold  that  the  testimony  relied  on  as 
evidence  that  the  trunk  was  delivered  to  the  next  carrier  at 
Portsmouth  was  legally  insufficient  for  that  purpose,  and  we 
think  there  was  no  error  in  so  instructing  the  jury. 

The  remaining  question  appears  to  us  to  be  entirely  froe 
from  difficulty.  The  fact  that  the  lost  clothing  was  prepared 
for  the  daughter  of  the  appellee  does  not,  in  our  opinion,  di- 
vest him  of  the  right  to  recover  its  value  in  this  action.  If  we 
go  further,  even,  than  the  evidence  warrants  us  in  doing,  and 
concede  that  the  exclusive  right  of  using,  and  in  that  way  the 
sole  and  exclusive  right  of  consuming,  the  clothing  contained  in 
the  lost  trunk  was  vested  in  her,  yet,  looking  to  the  appellee's 
legal  obligation  to  provide  for  her,  we  should  be  constrained  to 
hold  that  he  had  such  an  interest  or  property  in  the  lost  cloth- 
ing as  would  enable  him  to  maintain  an  action  to  recover  its 
value.  The  loss  complained  of  was  not  so  much  a  loss  to  the 
daughter  as  to  the  father,  who,  by  the  nature  of  his  obligation  to 
her,  was  bound  to  make  a  new  provision  for  her,  and  in  that  way 
bear  the  actual  burden  of  the  loss  sustained.  This  point,  so 
far  as  we  have  been  able  to  discover,  does  not  appear  to  have 
been  considered  or  raised  in  any  decided  case,  and  in  the  ab- 
sence of  authority  to  the  contrary,  we  adopt  the  conclusion 
stated  as  most  consistent  with  the  general  doctrines  pertaining 

to  the  rights  of  parties  so  related.    The  question  does  not. 
Ax.  Dia  Vol.  Lxxxvn— cr 
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howeyer,  depend  on  these  considerations  alone.  The  contract 
for  the  transportation  was  made  with  the  appellee,  the  checks 
for  the  baggage,  inclading  that  of  the  lost  trunk,  were  deliv- 
ered to  him,  and  as  holder  of  the  checks,  whick  took  the  place 
of  a  bill  of  lading,  he  was  entitled  as  consignee,  as  well  as 
upon  the  contract  made  with  him,  to  demand  a  performance 
of  the  contract  by  the  appellant,  or  upon  its  default  to  recover 
the  damages  resulting  therefrom:  Brooke  v.  Pickwiek,  4  Bing. 
218,  18  Eng.  Com.  L.  404;  Freeman  v.  Birch,  1  Nev.  &  M.  420, 
28  Eng.  Com.  L.  826;  Moore  v.PFifeon,  1  Term  Rep.  659;  Gri/- 
fith  V.  Ingledewy  6  Serg.  &  R.  429  [9  Am.  Dec.  444];  Camden 
&  A.  R.  R.  Co.  V.  Burke,  18  Wend.  611  [28  Am.  Dec.  488]. 

We  think  the  rulings  to  which  these  exceptions  were  taken 
were  correct.  The  questions  raised  upon  the  cross-appeal  of 
the  plaintiff  below  are  important,  but  it  will  not  be  necessary 
to  consider  them,  as  the  judgment  must  be  affirmed  upon  our 
review  of  the  exceptions  of  the  defendant 

Judgment  affirmed. 

Oamxxmbl  Who  Boonvis  Goods  ufov  TJmmtajjnofQ  to  Dkjvxb  Thxk 
TO  Amothsb  Cabbdeb  for  farther  transportatioD  oontiniiei  liable  as  carrier 
until  they  are  received  by  sach  second  carrier,  or  until  he  in  some  way  dis- 
tinctly renonnces  responsibility,  as  by  depositing  them  in  a  warehouse: 
Ocold  ▼.  Chapint  75  Am.  Dec  30S,  and  note.  This  entire  sabjeot  is  exhanst- 
ively  diseossed  in  the  note  to  WelU  v.  Thomas,  72  Id.  280. 

BaooAOB  Chuks  abb  EvmsircB  of  Dxlitxbt  of  Baqoaob  to  Oabbdeb: 
TUmow  CeiU.  JL  JL  Co.  V.  Oopehmd,  76  Am.  Dec.  749;  Dwria  w.  Mkkigm 
BoiUktmB.  R^  74 Id.  161;  DM  w.  SoutkCaroUna  R.  A.  Cb.,  02  Id.  407. 


MoCeEBBY   V.    SUTHEBLAKD. 

r28  HABTLAim.  471.1 

IvjuvonoH  TO  FBBTB2IT  Salx  undeb  Exxcution.  —Where  it  appears  thii 
property  which  belongs  bona  fidt  to  complainant  is  about  to  be  sold  nn 
der  execution  as  the  property  of  third  persons,  and  where  the  bill  alleges 
that  this  property  constitutes  his  stock  in  trade  and  merchandise,  that 
the  consequences  of  permitting  it  to  be  seised  and  sold  would  utterly 
destroy  his  trade,  credit^  and  business  as  a  merchant,  and  deprive  him  of 
the  means  of  support,  an  injunction  will  issue,  as  this  case  presents  ele- 
ments of  apprehended  damage  and  injury  idiich  oonld  not  be  redressed 
at  law. 

The  opinion  presents  the  facts. 

McLaughlin^  for  the  appellant 

Alexander  and  Wallis,  for  the  appellee. 
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Bowie,  C.  J.  (dissenting).  We  cannot  affirm  the  ordei 
granting  the  injunction  in  this  case  without  departing  from 
the  best  established  principles  and  precedents.  Mere  trespass 
is  not  a  ground  for  the  interposition  of  a  court  of  equity,  even 
in  cases  of  real  estate;  much  less  where  the  subject-matter  is 
personal  property  of  no  peculiar  character  or  value:  2  Story's 
Bq.  Jur.y  sec.  928;  Amelwig  v.  Seekampj  9  Gill  &  J.  468;  Hamr 
Uton  V.  Elyj  4  Gill,  87, 88;  Shipley  v.  Ritter,  7  Md.  413  [61  Am. 
Dec.  371]. 

The  language  of  this  court,  in  Lewis  v.  Levy^  16  Md.  90,  is 
literally  applicable  to  the  bill  before  us.  The  learned  judge 
who  delivered  the  opinion  of  the  court  in  that  case  thus  ex- 
pressed himself:  ''There  is  nothing  here  which  distinguishes 
the  case  from  many  others  in  which  it  has  been  held  an  in- 
junction will  not  lie.  The  complainant  claiming  goods  in  a 
store,  on  which  the  appellants  levied  an  execution  against  a 
third  party,  under  whom  the  complainant  asserts  title,  seeks 
the  restraining  process  of  equity  to  prevent  their  being  sold 
under  that  writ.  The  bill  does  not  show  that  the  property 
was  of  such  a  character  or  possessed  such  peculiar  value  or 
interest  to  the  owner  that  he  could  not  be  adequately  compen- 
sated  by  damages  at  law.  If  this  injunction  can  be  main- 
tained, we  can  scarcely  imagine  a  case  where  the  execution  of 
a  judgment  at  law  could  not  be  prevented,  and  plaintiffs  alto- 
gether frustrated  in  the  recovery  of  just  demands,  even  when 
asserted  in  the  most  solemn  form." 

In  the  case  before  us  the  complainant  shows  nothing  which 
gives  peculiar  value  to  the  stock  of  goods  which  he  charges 
has  been  illegally  seized  at  the  instance  of  the  defendants. 
The  injuries  which  he  alleges  will  ensue  if  they  are  removed 
are  "insolvency,"  "prospects  irretrievably  blasted  for  life,"  and 
"credit  ruined  beyond  hope."  These  consequences,  though 
much  to  be  deplored  if  realized,  are  not  the  necessary  conse- 
quences of  the  seizure  and  sale  of  such  property;  in  contem- 
plation of  law,  the  injury  resulting  from  the  seizure  and  sale 
may  be  measured  and  compensated  by  adequate  damages. 

In  BeaU  v.  Browuj  7  Md.  393,  non-residence  of  a  plaintiff, 
against  whom  the  defendant  had  a  cross-action  at  law,  upon  a 
warranty  growing  out  of  the  same  transaction,  was  held  not 
sufficient  of  itself  to  give  a  court  of  equity  jurisdiction  to  re- 
strain by  injunction  the  execution  of  the  plaintiff's  judgment, 
A  large  proportion  of  the  cases  in  which  the  courts  of  equity 
have  interposed  to  prevent  irreparable  injury  are  those  of  real 
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estate,  and  then  only  where  the  character  and  mature  of  the 
injury  is  clearly  shown  to  be  such  as  pecuniary  compensation 
could  not  repair.  Mere  apprehension  of  injury  is  not  suflS- 
cient. 

From  the  mercantile  character  of  personal  property,  its  uni- 
versal and  intimate  connection  with  all  the  operations  of  trade, 
if  every  injury  which  involves  its  value  is  to  be  prevented  by 
injunction,  upon  the  allegation  of  irreparable  injury  to  the 
possessor,  the  traffic  and  commerce  of  the  countiy  would  be 
seriously  obstructed.  All  executions  in  which  the  right  of 
property  was  doubtful  would  be  drawn  into  chancery.  Ques- 
tions of  right  between  man  and  man  would  be  withdrawn  from 
the  tribunals  of  law,  trials  by  jury  and  viva  voce  examination 
of  witnesses  would  be  superseded  by  the  more  dilatory  and 
circuitous  examination  upon  interrogatories,  and  decrees  ren- 
dered upon  evidence  upon  paper  by  judges  ignorant  of  the 
moral  weight  of  the  testimony. 

The  appellee  insists  the  injunction  is  not  asked  simply  to 
stay  the  levy  of  an  execution  on  goods  which  the  plaintiff  to 
the  execution  claims  to  belong  to  his  debtors,  on  the  allega- 
tion that  these  goods  really  belong  to  the  complainant,  but  it 
is  likewise  averred  those  goods  have  a  peculiar  value,  as  form- 
ing a  stock  in  trade,  and  that  the  sale  thereof  will  have  the 
further  effect  of  destroying  the  trade  of  the  complainant,  and 
thus  inflict  irreparable  damage;  and  it  is  submitted  that 
where  such  damage  is  impending  equity  will  interfere  as 
freely  for  the  protection  of  personal  estate  as  of  real  estate. 

In  all  the  elementary  writers,  and  most  of  the  adjudged 
cases,  as  before  intimated,  where  injunctions  for  the  protection 
of  personal  property  against  seizure  and  sale  are  treated  of,  it 
is  laid  down  as  an  essential  prerequisite  to  the  injunction  to 
show  the  subject-matter  of  the  trespass  had  some  special  and 
peculiar  value,  which  could  not  be  represented  and  secured  by 
money.  Lord  Eldon,  in  the  case  of  Lady  Arundeli  v.  Phipps, 
after  alluding  to  the  character  of  the  trust  under  which  the 
complainant  claimed,  said:  *' Another  ground  upon  which 
Lady  Arundeli  is  entitled  to  relief  here  is,  that  from  the  very 
nature  of  the  property  in  question,  the  quality  and  nature  of 
the  property  alleged  to  be  purchased,  the  purpose  and  object 
of  the  purchase,  it  is  quite  impossible  for  her  to  have  the  bene- 
fit of  it,  if  a  bona  fide  transaction,  unless  she  can  specifically 
enjoy  it;  and  this  court  having  in  many  instances  interposed 
to  protect  the  enjoyment  of  a  specific  chattel,  the  question  is, 
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whether  the  very  object  and  subject  of  the  contract  do  not 
make  it  necessary  to  consider  whether  the  court  cannot  give 
the  specific  relief  of  fixing  in  the  trustees  the  very  property, 
instead  of  the  amount  in  damages":  10  Ves.  147. 

This  court,  in  Bridges  v.  McKenna^  14  Md.  268,  after  estab- 
lishing the  right  of  the  complainant  as  v^feme  covert  to  invoke 
the  extraordinary  interposition  of  a  court  of  equity  for  the  pro- 
tection of  her  separate  personal  estate,  acquired  under  the  act 
of  1842,  by  way  of  caution  remarks:  "In  deciding  that  the 
complainant  is  entitled  to  the  relief  prayed  by  her  bill,  we  do 
not  mean  in  any  manner  to  impugn  the  doctrines  so  ably 
announced  in  the  cases  of  Bawyer  v.  Creighj  3  Rand.  25, 
and  AUen  v.  Freelandy  8  Id.  170,  and  which  have  been  re- 
peatedly recognized  by  this  court."  Again,  in  Freeland  v. 
Reynolds,  16  Md.  416,  decided  by  this  court  in  1860,  which  was 
an  application  for  an  injunction  to  stay  the  sale  of  certain 
goods  seized  by  a  sheriff  under  an  execution  against  third  per- 
sons, the  court  refused  the  injunction,  relying  upon  Lewis  v. 
Levyj  16  Id.  85;  Bridges  v.  McKennaj  14  Id.  258;  Bowyer  v. 
Creighj  8  Rand.  25;  and  AUen  v.  Freeland,  3  Id.  170. 

The  first  of  the  cases  in  Randolph,  Bowyer  v.  Creigh^  supra^ 
contains  an  epitome  of  the  principles  of  equity,  in  the  exercise 
of  jurisdiction  by  injunction,  admirably  condensed,  and  ex- 
poses the  evils  ensuing  from  too  facile  an  interference  with 
executions,  where  the  complainant  has  an  adequate  remedy 
in  damages  at  law.  The  learned  judge  declares:  "This  inter- 
ference of  equity  has  grown  to  be  a  crying  evil  among  us,  and 
ought  to  be  corrected  with  a  firm  and  steady  hand."  After 
reviewing  the  authorities,  he  concludes:  "As  I  understand  it, 
they  authorized  the  interference  of  equity  in  no  case  where 
the  plaintiff  claims  as  an  encumbrancer  merely;  and  when  ha 
claims  as  owner,  only  in  those  cases  where,  from  the  peculiar 
nature  of  the  property  and  circumstances  of  the  case,  the  rem- 
edy at  law  is  incomplete":  3  Rand.  31,  82. 

In  the  second  of  the  cases  referred  to,  Allen  v.  Freelarid,  3 
Rand.  170,  it  was  held  that  slaves  taken  under  execution  and 
claimed  by  a  third  person  could  not  be  protected  from  sale 
by  injunction,  unless  it  was  shown  that  they  possessed  some 
peculiar  value  which  could  not  be  compensated  in  damages. 
These  conclusions  are  virtually  incorporated  into  our  own 
decisions  by  frequent  adoption  and  approval  in  the  cases  be- 
fore cited.  If  merchandise  in  a  store  can  be  invested  with 
■uch  peculiar  character  as  would  exempt  it  fin)m  seizure  and 
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sale  because  it  had  been  lu  the  poBsession  of  the  complainant, 
and  he  had  thus  acquired  credit  and  established  a  custom, 
every  man  in  trade  would  be  entitled  upon  the  same  ground 
to  an  injunction  who  would  swear  that  putting  in  an  execu- 
tion  would  work  irreparable  mischief  to  him.  The  standard 
is  not  mischief  to  the  man  so  much  as  loss  of  the  thing  which 
cannot  be  restored  by  money.  Thus  the  *' silver  altar,"  and 
the  "ancient  horn,"  and  the  "family  portraits"  were  objects 
which  money  could  not  replace.  But  a  stock  of  merchandise 
in  a  store  or  the  good-will  acquired  by  twelve  months'  trade 
do  not  come  within  the  category  of  things  which  should  be 
protected  by  injunction  because  the  party  injured  is  without 
adequate  and  complete  remedy  at  law. 

The  general  rule  laid  down  by  Story,  that  a  court  of  equity 
will  interpose  to  prevent  irreparable  injury  from  loss  of  trade, 
is  not  supported  by  reference  to  any  case  similar  to  the  pres- 
ent, but  such  as  fraudulent  simulation  of  articles  of  manu£EU>- 
ture,  or  assumption  of  a  style  or  firm  already  established. 
The  industry  and  experience  of  the  appellees'  counsel  have 
not  enabled  them  to  produce  a  parallel  case:  Hyde  v.  EUery^ 
18  Md.  600,  501.  The  last  reiported  case  in  this  oourt  in 
which  an  injunction  to  stay  the  sale  of  goods  was  sustained 
was  based  upon  a  charge  of  combination  and  firaud  on  the 
part  of  the  defendants,  on  which  ground  this  court  mainly 
relied. 

By  Court,  Babtol,  J.  A  majority  of  the  oourt  agree  with 
the  chief  justice  in  most  of  the  views  expressed  in  his  opinion 
in  this  case.  But  an  examination  of  the  previous  adjudica- 
tions by  this  court  to  which  he  has  referred,  and  a  considera- 
tion of  the  general  principles  upon  which  the  jurisdiction  of 
courts  of  equity  in  such  cases  depends,  have  brought  us  to  the 
conclusion  that  upon  the  allegations  in  the  bill  before  us  the 
injunction  was  properly  issued.  Such  applications  are  al- 
ways addressed  to  the  sound  discretion  of  the  court,  and  every 
case  must  depend  upon  the  particular  facts  and  circumstances 
belonging  to  it,  and  alleged  on  the  face  of  the  bill. 

The  case  of  Bridges  v.  McKennay  14  Md.  258,  rested  upon 
the  well-established  jurisdiction  of  courts  of  chancery  over  the 
separate  property  of  femes  coverty  and  did  not  involve  any 
decision  of  the  question  upon  the  jurisdiction  of  the  court  or 
upon  the  right  of  the  complainant  to  maintain  the  bill  for 
injunction,  if  she  had  been  etU  juris.    The  cases  of  Lewis  v. 
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Levy,  16  Md.  85,  and  Freeland  v.  Reynold^  16  Id.  417,  were 
both  of  them  instituted  by  parties  claiming  title  as  grantees 
under  bills  of  sale  or  mortgages  of  personal  chattels,  not  being 
in  possession;  and  claiming  the  interference  of  the  court  by 
way  of  injunction  to  protect  the  same  from  seizure  and  sale 
under  execution.  This  court  held  that  the  injunction  ought 
not  to  be  issued;  and  the  grounds  and  reasons  upon  which 
those  cases  rest  are  too  firmly  established  now  to  be  shaken. 

But,  in  our  opinion,  the  case  now  before  us  is  clearly  dis- 
tinguishable from  those.  Here  the  bill  of  complaint  alleges 
that  the  property  which  the  appellant  is  about  to  seize  and 
sell  under  his  execution  against  Worth  and  Fullerton  belongs 
bona  fide  to  the  complainant,  and  constitutes  his  stock  in  trade 
and  merchandise;  and  that  the  consequence  of  permitting 
them  to  be  seized  and  sold  would  utterly  destroy  his  trade, 
credit,  and  business  as  a  merchant,  and  deprive  him  of  the 
means  of  support. 

It  is  said  that  the  injunction  ought  to  be  refused  because 
the  complainant  has  full  and  complete  remedy  at  law.  If  this 
were  so,  we  agree  that  a  court  of  equity  would  have  no  juris- 
diction to  grant  relief  in  the  case.  But  to  our  mind  it  appears 
that  there  are  elements  of  apprehended  damage  and  injury 
alleged  in  this  bill  not  presented  in  the  cases  of  Levrie  v.  Levy 
and  Freeland  v.  Reynolds^  supra^  and  for  which  the  law  does 
not  afford  adequate  and  sufficient  remedy,  either  by  action  of 
trespass  or  by  replevin.  This  last  remedy  would  be  utterly 
inadequate,  and  would  require  such  a  multiplicity  of  suits  as 
would  leave  the  injured  party  without  remedy. 

In  our  opinion,  tiie  recent  case  of  Hyde  v.  EUeryy  18  Md.  496, 
in  which  this  court  sustained  the  injunction,  was  more  anal- 
ogous to  the  present  There  the  injunction  was  granted  as 
ancillary  to  the  general  relief  prayed.  But  the  question  before 
us  was  upon  the  right  of  the  complainant  to  the  injunction; 
and  we  think  the  principles  upon  which  that  case  was  deter- 
mined ought  to  govern  this;  and  being  of  opinion  that  there 
was  no  error  in  granting  this  injunction,  the  order  appealed 
from  will  be  affirmed  and  the  cause  remanded. 

Order  affirmed  and  cause  remanded. 

IirjimcrnoN  AOAom  Bxbodtion  Sale:  See  Hommi  v.  Oamtomp  75  Am. 
Deo.  736;  CarUnY,  ffmbon,  62  Id.  621;  BoOcmdY.  Ma^f/Bammort^nU. 
195;  PoOoekT.  CfOberi,  60 Id.  732. 
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Haedesty  V.  Taft. 

[23  Mabtlakd,  61S.J 

RionnusMENT  of  Cokstitution  that  Acts  or  Lboiblatitbs  bb  nr  Abti* 
0LE8  ANB  Sbctions,  IN  Samx  Maitnsb  AS  Ck)DB  18  amoged,  18  direetofy 
in  form,  and  looks  more  to  conTenience  in  adopting  the  law  to  oodifica- 
don  than  to  its  operative  effect. 

brjimcnoN  to  Peevent  Use  of  Bboistbr  of  Voters — FOweb  of  Coubt.  — 
Where  constitation  provides  that  after  the  general  assembly  shall  have 
passed  an  act  of  registration,  and  the  same  shall  have  been  carried  into 
effect,  no  person  shaU  vote  whose  name  does  not  appear  on  the  register, 
and  an  act  of  the  legislature  provides  that  the  judges  of  election  shall  not 
receive  or  deposit  the  ballot  of  any  persons  whose  name  does  not  appear 
thereon  after  such  a  law  has  been  passed  and  has  gone  into  effect,  a 
petition  for  an  injunction  preventing  the  use  of  a  register  prepared  for  a 
certain  county,  and  that  the  election  be  conducted  as  before  tiie  passage 
of  the  registration  law,  upon  the  ground  that  the  officers  of  registration 
were  not  duly  qualified,  will  not  be  granted,  as,  under  the  constitution, 
the  court  has  no  power  to  change  the  evidence  of  a  voter's  qualifications 
in  one  section  of  the  state,  and  clothe  the  judges  of  election  therein  with 
powers  not  conferred  by  the  l^iislatore,  but  expressly  taken  away. 

Registration  Law  icat  bb  Said  to  have  been  Cabbied  into  Effect 
when  the  registrars  have  been  appointed  for  every  oounty  in  the  state, 
and  have  entered  upon  and  are  discharging  their  duties. 

T.AWS  TO  CaBBT  on  Ck>VEBNMENT  ABB  TO  RbCEIVB  TiTBWRAT.  CoNHTKUCI'ION 

to  EFFEonTATE  OBJECTS  Desioned^  and  if  the  legislative  purpose  can  be 
arrived  at  in  the  absence  of  ezprees  language,  that  ™^M*ing  is  to  be  ob- 
served and  obeyed. 

EIeoistbation  Offioebs  abb  Pbopeblt  Qualified  bt  Takino  and  Sub- 
5CBIBINO  Oath  in  Rboibtbation  Book  before  any  one  having  authority 
to  administer  oaths.  It  is  not  naoessary  that  they  shoold  take  the  oath 
before  the  derk  of  the  dreoit  ooort,  and  snbaoriba  thereto  In  his  test 
book. 

B^umr  JuBiSDicnoN — Remedy  at  Law. — Where  registration  law  pro- 
vides for  days  for  the  correction  of  errors  and  supplying  omissions  in 
register  of  voters,  if  ^e  registration  officers  misconceive  their  duty  in 
any  !re8pect,  or  violate  their  tnist  by  asking  questi<ma  of  applicants  for 
registration  which  the  law  does  not  warranty  it  is  not  for  a  court  of 
equity  to  apply  the  remedy  by  injunction,  and  arrest  their  prooeedings 
because  one  or  more  may  not  have  been  fairly  dealt  with.  Nor  will  the 
Joinder  of  seversl  of  the  latter  give  equity  juiisdiotion,  upon  the  ground 
of  preventing  a  muldplioity  of  suits. 

Ofbiceb  must  Show  that  He  is  Officik  db  Jure,  and  not  db  FAcro, 
TO  Defend  Him8EI«f  against  an  action  brought  against  him  by  one  who 
has  been  injured  by  his  official  acts.  As  to  third  persons,  however  it  is 
sufficient  to  show  that  he  is  an  officer  de/acto, 

RfLL  ASKINO    THAT  ACIS  OF   OFFICER    BB    DECLARED   INVALID  BB0AU8I  AT 

Time  of  theib  Pebfobmancb  Officer  Held  Another  Ofuqb  of  profit 
under  the  government,  in  violation  of  tho  constitution,  must  be  sup- 
ported distinctly  by  the  proofs  exhibited  with  the  bilL  The  bill  should 
show,  also,  that  at  the  time  of  the  performanoe  of  the  acts  olaimod  to  bt 
invalid,  the  officer  was  also  in  office  under  the  other  appointment. 
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Whbbs  OTficxa  18  Chabobi>  with  hatino  Held  Two  Owwuma  gw  Profit 
UHDSE  GovEBHHZRT  AT  Samb  Tdcb,  in  the  absence  of  a  spedfio  allega- 
tion to  the  contrary,  a  presamption  might  fairly  be  indulged  in  iavor  of 
the  continnance  of  government^  that,  if  the  offices  were  in  conflict^  the 
resignation  of  the  one  alleged  to  be  the  constitational  barrier  to  the 
other  had  previously  taken  place. 

OOUBT    07    EqITTIT  HAS   No    JUBISDIOnON    TO    FbXVXNT    PlB10BMAK(S  OF 

Political  DuTm  like  those  committed  to  officers  of  registration. 
Willful,  F&Ain>uLENT,  or  Oo&butt  Exfusal  of  Vote  bt  Judoss  or 
Elbotion,  OB  LiKX  Denial  of  Reoistbatiom  by  the  officers  appointed 
to  register  voters,  can  be  adequately  compensated  for  in  damages  at  law^ 
and  equity  will  consequently  refuse  to  interfere  m  such  mattera. 

Thb  opinion  states  the  case. 

Pratt  and  Clarkej  for  the  appellant. 

RandalL  attomey^eneraU  for  the  appellees. 

By  Court,  Weisel,  J.  The  peculiar  character  of  the  bill  in 
this  case  may  be  learned  from  the  prayer  with  which  it  con- 
cludes. In  the  language  of  the  appellants'  brief,  'Hhe  bill 
prays  for  the  writ  of  injunction  against  the  officers  of  registra- 
tion for  Prince  George's  County,  enjoining  and  strictly  prohib- 
iting them  from  returning  copies  of  their  books  or  lists  of 
qualified  and  registered  voters  to  the  clerk  of  the  circuit  court 
for  said  county,  and  the  judges  of  election  of  the  several  elec- 
tion districts,  and  the  writ  of  injunction  against  Frederick 
Sasscer,  clerk  of  the  circuit  court  for  Prince  Qeorge's  County, 
enjoining  and  strictly  prohibiting  him  from  receiving  a  copy 
of  the  said  books  or  lists  of  legal  and  qualified  voters,  and  the 
writ  of  injunction  against  the  judges  of  election  for  the  said 
county,  enjoining  and  strictly  prohibiting  them  from  receiving 
a  copy  of  the  said  books  or  lists  of  qualified  voters,  and  from 
regarding  the  said  lists  of  legal  and  qualified  voters  in  deter- 
mining who  are  legal  and  qualified  voters,  entitled  to  vote  at 
the  coming  election,  and  that  they  may  be  directed  and  com- 
manded to  conduct  the  said  election  on  the  7th  of  November, 
1865,  according  to  the  constitution  and  laws  in  force  prior  to 
the  passage  of  the  act  of  1865,  chapter  174,  and  as  if  Uie  said 
law  had  not  been  passed,  or  the  said  lists  of  legal  and  quali- 
fied voters  made  out  by  the  said  officers  of  registration." 

Without  stopping  at  this  point  to  inquire  whether  equity 
will  lend  its  aid  to  accomplish  the  objects  sought  by  this  bill, 
we  state  that  this  court  has  already  passed  upon  the  validity 
of  the  law  of  1865,  chapter  174,  for  the  registration  of  voters, 
so  £ar  as  it  and  the  fourth  section  of  the  first  article  of  the  con* 
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Btitation  were  charged  to  be  in  conflict  with  the  tenth  section 
of  the  first  article  of  the  constitution  of  the  United  States,  or 
with  the  bill  of  rights  of  Maryland.  The  views  of  the  court 
upon  this  branch  of  the  inquiry  have  been  expressed  in  the 
opinion  filed  in  the  case  of  Andenon  y.  Baker ^  23  Md«  531,  and 
they  need  not  be  here  repeated. 

The  law  is  assailed,  however,  in  this  proceeding,  as  void 
under  the  twenty-eighth  section  of  the  third  article  of  the  con- 
stitution of  Maryland,  which  makes  it  the  duty  of  the  general 
assembly  to  enact  public  general  laws  in  articles  and  sections, 
in  the  same  manner  as  the  code  is  arranged;  and  it  is  alleged 
that  this  requirement  is  vital,  and  was  disregarded  by  the 
legislature  in  the  passage  of  this  law. 

The  first  clause  of  this  section  provides  for  those  properties 
of  a  general  statute  law  of  Maryland,  which  may  be  regarded 
as  necessary  to  its  validity.  It  gives  the  style  of  the  law;  the 
law  must  be  passed  by  original  bill;  it  must  embrace  but  one 
subject,  and  that  shall  be  described  in  the  title;  and  no  law  or 
section  of  law  shall  be  revived  or  amended  by  title  or  section 
only.  These  are  regarded  as  requisites  in  the  structure  of 
such  a  law,  necessary  to  its  being;  and  yet  only  to  a  reason- 
able intent;  for  notwithstanding  the  mandatory  nature  of  the 
language  used,  this  court  has,  in  various  instances,  given  to 
the  like  provision  in  the  constitution  of  1851  (art  3,  sec  17)  a 
liberal  construction,  to  effectuate,  and  not  to  destroy,  the  legis- 
lative will.  A  reference  merely  to  these  cases  is  deemed  suffi- 
cient, viz.:  Davi»  v.  StatCy  7  Md.  159, 160  [61  Am.  Dec.  331]; 
Keller  v.  State,  11  Id.  531, 53?  [69  Am.  Dec.  229];  ParlAMon  v. 
StaU,  14  Id.  193,  194  [74  Am.  Dec.  522]. 

The  residue  of  the  section  relates  to  another  and  less  im- 
portant matter  in  the  framework  of  the  law,  looking  more  to 
convenience  in  adapting  it  to  codification  than  to  its  operative 
effect;  and  the  language  assumes  the  directory  form.  The 
laws  having  been  codified  under  former  enactments,  the  con- 
stitution contemplates  the  continuance  of  the  system,  and  to 
save  time,  labor,  and  expense,  the  duty  is  imposed  upon  the 
legislature,  in  amending  existing  laws,  or  enacting  public  gen- 
eral laws,  to  observe  certain  forms,  to  adapt  them  to  the  code 
arrangement.  Regarding  a  compliance  with  this  provision  as 
not  essential  to  the  validity  of  a  public  general  law,  yiet,  view- 
ing this  act  of  assembly  in  connection  with  chapter  159  of  the 
same  session,  we  think  that  the  directions  of  the  constitution 
in  this  respect  have  been  substantially  and  sufficiently  corn- 
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plied  with.  That  enacts  that  a  new  article  shall  be  added  to 
the  code,  entitled  "registration,"  nnder  which  shall  be  ar- 
ranged, by  titles  and  sections,  as  in  other  articles  of  the  code, 
this  registration  law,  and  the  other  laws  to  be  passed  by  the 
general  assembly,  on  the  subjects  of  the  registry  of  births, 
marriages,  and  deaths,  and  such  other  subjects  of  registration 
as  the  l^slature  may  enact  and  direct  This  appears  to  us 
to  be  a  sufficient  compliance  with  the  directions  of  the  consti- 
tution. A  new  article,  under  the  name  of  "  registration/'  is 
enacted,  and  the  titles  or  subjects  in  it  are  declared  in  their 
order, — births,  marriages,  deaths,  and  voters;  and  the  law 
under  consideration  was  passed  in  sections.  All  that  is  essen- 
tial for  its  easy  arrangement  in  the  code  is  thus  provided  for. 
Until  this  codification  shall  have  been  ordered  by  the  legisla- 
ture, the  law,  in  its  present  form,  will  occupy  its  place  in  the 
published  volume  for  the  year,  like  other  laws  of  the  same  ses- 
sion, and  will  be  as  readily  found  and  understood  as  if  it  had 
been  passed  with  the  other  laws  referred  to  in  chapter  159,  in 
one  law,  with  chapter,  titles,  and  sections,  etc.,  as  above  directed. 
We  do  not,  therefore,  consider  the  law  as  affected  by  the  ob- 
jection which  has  been  urged  against  its  validity  on  this 
ground. 

The  law,  then,  being  operative,  the  other  causes  of  complaint 
are  matters  pertaining  to  its  execution. 

It  is  said  the  officers  of  registration  in  Prince  George's 
County  were  not  qualified  as  the  law  directs;  and  therefore 
their  acts  are  void,  and  the  court  should  remit  the  election  to 
the  judges  of  election.  The  constitution  provides  that  after 
the  general  assembly  shall  have  passed  an  act  of  registration, 
and  the  same  shall  have  been  carri^  into  effect,  no  person 
shall  vot€t  unless  his  name  appears  on  the  register,  and  the 
registration  shall  be  evidence  of  the  qualification  of  the  voter: 
Art  1,  sec.  2.  And  the  law  itself  declares  that  the  judges  of 
election  shall  not  receive  or  deposit  the  ballot  of  any  person 
until  they  have  found  his  name  on  the  list  or  register  of  quali- 
fied voters,  and  have  checked  it  thereon:  Sec.  18.  If  it  is  a 
valid  general  law,  and  if  registrars  have  been  appointed  for 
every  county  of  the  state  and  city  of  Baltimore,  and  have  en- 
tered upon  and  are  discharging  their  duties,  the  law  is  carried 
into  effect;  and  no  court  has  the  power,  and  such  could  not  be 
the  effect  of  any  order  or  decree  it  might  pass,  to  change  the 
evidence  of  the  voter's  qualification  in  one  section  or  county  of 
the  state,  and  clothe  the  judges  of  election  therein  with  powers 
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not  conferred  by  the  legislature,  but  expressly  taken  away. 
Whatever  may  be  the  eflfect  in  a  county  or  election  district  of 
a  registration  of  voters  by  officers  not  qualified  as  the  law 
directs,  it  is  certainly  not  the  province  of  this  court  to  order, 
by  injunction,  an  election  therein  in  a  manner  different  from 
that  designed  by  the  law. 

But  we  think  there  is  no  defect  in  the  qualification  of  the 
officers  of  registration,  by  taking  the  required  oath  of  office 
before  a  justice  of  the  peace,  instead  of  the  clerk  of  the  circuit 
court  for  the  county.  Laws  to  carry  on  the  government  are 
to  receive  a  liberal  construction  to  effectuate  the  objects  de- 
signed; and  if  the  legislative  purpose  can  be  arrived  at,  in  the 
absence  of  express  language,  that  meaning' is  to  be  observed 
and  obeyed.  At  all  events,  it  would  not  be  a  safe  or  wise  rule 
to  substitute  another  intent,  equally  if  not  more  doubtful,  in 
order  not  to  support  the  act  of  a  public  agent,  but  to  annul  it. 
One  law  of  the  state  (1  Code,  art.  68,  sees.  6,  7)  provides  that 
all  officers  (other  than  those  mentioned  in  the  preceding  sec- 
tions) elected  or  appointed  to  any  office  of  trust  or  profit 
under  the  constitution  and  laws  of  the  state,  including  mayors, 
etc.,  shall  take  and  subscribe  the  said  oath  (if  in  a  county) 
before  the  clerk  of  the  circuit  court  of  the  county,  or  before 
one  of  his  sworn  deputies;  and  the  clerk  shall  procure  and 
keep  in  his  office  a  well-bound  book,  to  be  called  the  test  book, 
in  which  the  oath  shall  be  printed  or  written  cofispicuously, 
and  the  person  taking  or  subscribing  the  same  shall  annex  to 
his  signature  the  title  of  the  office  to  which  he  shall  have 
been  appointed  or  elected,  and  the  date  of  his  signature. 
Now,  the  question  is,  Were  the  officers  of  registration  to  take 
the  oath  of  office  before'  the  clerk?  U  so,  they  were  to  sub- 
scribe it  in  the  clerk's  test  book.  Yet  the  registration  act 
(sec.  1)  requires  them  to  take  the  oath  and  subscribe  the 
same  in  the  book  of  registration  for  their  respective  wards  or 
election  districts,  without  expressly  specifying  before  what 
officer.  These  officers  were  appointed  for  each  ward  and  elec- 
tion district  Their  duties  were  to  be  performed  in  such  ward 
or  district,  and  not  beyond  it.  The  registration  books  were  to 
be  furnished  them  in  each  ward  of  the  city  of  Baltimore,  and 
election  district  of  each  county:  Sec.  4.  These  books  were  to 
continue  in  their  possession  not  later  than  the  day  of  election, 
and  then  to  be  deposited  with  the  clerk  of  the  circuit  court  for 
safe-keeping.  Their  appointments  were  temporary,  and  their 
duties  specific, — the  same  with  or  analogous  to  those  of  judges 
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of  election.  Convenience  therefore  dictated  that  they  should 
qualify  in  the  district  or  ward  where  their  duties  were  to  be 
performed,  and  where  the  books  of  registration,  in  which  the 
law  directed  them  to  subscribe  the  oath,  were  to  be  kept 
during  the  performance  of  said  duties.  The  law  does  not  pro- 
vide that  the  oath  should  be  duplicated,  which  would  be  the 
case  if  taken  before  the  clerk  of  courts.  This  view  alone,  with- 
out enlarging  upon  the  subject,  or  supporting  it  by  anal- 
ogous cases,  is  sufficient  to  satisfy  the  court  that  the  registrars 
were  properly  qualified  by  taking  and  subscribing  the  oath  in 
the  registration  books  before  any  one  having  authority  to  ad- 
minister oaths. 

If  the  registrars  have,  in  the  execution  of  the  law,  miscon- 
ceived their  duty  in  any  respect,  or  violated  their  trust  by 
propounding  to  applicants  for  registration  any  questions  which 
a  due  examination  into  their  qualification  did  not  warrant,  it 
is  not  for  a  court  of  equity  to  apply  the  remedy  by  injunction, 
and  arrest  their  proceedings,  because  one  or  more  may  not 
have  been  fairly  dealt  with.  Besides,  if  their  names  were 
recorded,  and  they  took  the  oaths  required  (as  is  alleged  in 
the  bill),  days  were  allotted  by  the  law  for  the  correction  of 
errors  and  supplying  omissions,  and  the  complainants  had  the 
time  and  opportunity  to  resort  to  the  registrars,  and  claim 
from  them  a  final  disposition  of  their  cases.  Without  avail- 
ing themselves  of  the  mode  thus  afforded  them  by  law,  or 
waiting  for  the  appointed  time,  they  filed  a  bill  for  the  in- 
junction prayed  for  in  this  case.  A  court  of  equity  could 
not,  under  such  circumstances,  entertain  the  application. 

It  is  averred  that  some  of  the  officers  of  registration,  whilst 
acting  as  such,  held  other  offices  of  profit  under  the  constitu- 
tion or  laws  of  the  state,  and  that  they  were  therefore  pre- 
cluded from  exercising  the  functions  of  officers  of  registration 
by  the  thirty-fifth  article  of  the  declaration  of  rights,  which 
declares  ''  that  no  person  ought  to  hold  at  the  same  time  more 
than  one  office  of  profit,  created  by  the  constitution  or  laws  of 
this  state."  The  cases  cited  in  support  of  this  position  were 
suits  at  law  against  officers  irregularly  or  improperly  appointed 
or  qualified  or  having  no  jurisdiction,  for  damages  for  acts  done 
by  them  in  the  discharge  of  official  duties,  and  they  relied  upon 
their  office  in  justification  of  their  proceedings;  and  the  courts 
held  that  this  may  be  a  good  defense  so  far  as  third  persons 
were  concerned,  but  to  justify  proceedings  in  a  case  brought 
by  the  person  injured  against  an  officer,  the  defendant  must 
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8how  that  he  was  an  officer  de  jure^  and  not  simply  de  facto. 
But  this  is  an  application  to  a  court  of  equity  to  stop  the  pro- 
ceedings of  a  class  of  officers  in  the  county  charged  with  the 
registering  of  its  voters  because  a  few  of  the  officers  in  certain 
districts  were  not  proper  subjects  of  appointment  To  yield 
to  such  an  application  would  manifestly  be  stretching  the 
sound  discretion  of  the  court  beyond  all  limits.  And  even 
if  the  application  were  to  arrest  the  particular  proceedings  of 
the  persons  alleged  to  be  illegally  exercising  the  functions  of 
the  office,  the  averments  of  the  biU,  resting  upon  proofs  ex- 
hibited with  them,  should  be  distinctly  supported  by  such 
proofs.  In  this  case  the  exhibits,  while  they  show  other  ap- 
pointments and  qualifications  thereunder  at  other  and  an- 
terior times,  do  not  show  or  satisfy  the  court  that  at  the  time 
of  exercising  their  ftmctionB  as  officers  of  registration  they 
were  also  in  office  under  their  other  appointments.  A  pre- 
sumption might  fairly  be  raised  in  support  of  the  continuance 
of  government,  that,  if  the  officers  were  in  conflict,  a  resigna- 
tion of  the  one  alleged  to  be  the  constitutional  barrier  to  the 
other  had  previously  taken  place.  Nor  do  we  design  to  be 
understood  in  what  has  fiedlen  from  us  on  this  point  of  ob* 
jection  as  expressing  an  opinion  upon  the  nature  or  effect  of 
the  official  acts  of  a  person  holding  two  offices  of  profit  at  the 
same  time  under  the  constitution  or  laws.  The  case  as  pre- 
sented to  us  in  the  bill  before  us  does  not  raise  this  inquiry. 

We  have 'thus  disposed  of  all  the  causes  or  grounds  relied 
upon  in  the  bill  for  the  exercise  of  the  preventive  remedy  by 
injunction,  treating  the  application  as  one  that  might  be  ad- 
dressed to  the  sound  discretion  of  a  court  of  equity. 

On  this  branch  of  the  inquiry  it  seems  to  the  court  very 
clear  that  a  court  of  equity  cannot  be  invoked  to  prevent  the 
performance  of  political  duties  like  those  committed  to  the 
officers  of  registration  under  the  law.  The  willful,  fraudulent, 
or  corrupt  refusal  of  a  vote  by  judges  of  election,  or  a  like 
denial  of  registration  by  the  officers  appointed  to  register 
votes  (which  is  the  same  thing),  can  be  adequately  compen- 
sated for  in  damages  at  law:  Bevard  v.  Hoffmany  18  Md.  484. 
The  writ  of  injunction  will  not  be  awarded  in  doubtful  or  new 
cases  not  coming  within  well-established  principles  of  equity: 
Bonaparte  v.  Camden  and  Amboy  R.  R.  Co.,  1  Bald.  218.  Each 
voter  has  a  separate  and  distinct  remedy  for  the  willfully  im- 
proper deprivation  of  his  vote;  and  the  joinder  of  others  like 
circumstanced  or  injured  as  complainants  in  equity,  on  the 
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ground  of  avoiding  a  multiplicity  of  Suits,  will  not  avail  to 
afford  equitable  relief.  To  interfere  in  the  mode  asked  for  by 
the  complainants  would  be  to  stop  a  popular  election  in  one 
portion  of  the  state,  and  thus  arrest,  as  to  it,  the  wheels  of 
government.  For  irregularities  in  the  conduct  of  an  election, 
for  receiving  illegal  or  rejecting  legal  votes,  and  for  the  correc- 
tion of  consequences  resulting  therefrom,  the  law  provides 
appropriate  remedies  and  modes  of  procedure.  Such  matters 
are  not  the  subjects  of  equitable  jurisdiction. 

Order  refused  and  bill  dismissed,  with  costs  to  the  defsnd- 
ants. 

Whkbx  BTATim  Fbovidbi  BjOfXDT,  equity  wfll  not  aasame  jorisdiotioD 
except  in  exceptional  caeee:  0$bome  ▼.  Ordiiuny,  68  Am.  Dea  230.  Where 
A  petty  has  ftn  edeqoate  lemedj  At  law,  equity  will  not  entertein  jmisdiotion: 
Leaeingicm  Life€k.Oo.r.  Page.  66  LL  166;  O'lTeal  ▼.  VkyimSadfM.  B,  Co., 
79  Id.  660. 

Acts  ov  Ohioebs  urn  Faoio  eve,  from  pnUio  neoeMity,  to  far  as  third 
persona  are  ooncemed,  of  eqoal  validity  as  those  of  officers  de  Jure:  Farmers' 
etc  Batik  v.  ateeier,  44  Am.  Dec  318;  Burke  ▼.  ElOoU,  42  Id.  142;  State  v. 
WiOams,  68  Id.  65;  Shelby  ▼.  Alanm,  72  Id.  160 

All  Pxbsovs  Who  abb  Pboybd  to  uavb  Aotbd  is  Pubuo  Ohicbbs 
are  presomed  to  have  been  duly  appointed  to  office  until  the  contrary  ap- 
AUm  ▼.  Siate^  68  Am.  Dec.  457,  and  note. 


Henby  u  ELaufman. 

f24  UAMThkMD,  1.J 

Whbbb  Bjdouvhb  is  Afpoqitbd  in  Equttt,  and  sells  the  pruperty  of  defend- 
ant»  who^  before  final  decree,  and  while  the  fond  is  still  in  the  receiver's 
hands,  becomes  an  insolvent  petitioner,  and  has  the  receiver  appointed 
his  permanent  trustee,  the  court  of  equity  in  which  the  fond  is  found  at 
the  moment  of  insolvency  is  not  debarred  from  taking  all  steps  necessary 
to  its  preservation. 

BaoBiVBB  cakbot,  bt  Bboomino  TBuarrxB  of  an  insolvent^  defy  the  authority 
of  the  court  from  which  he  received  his  appointment^  and  refuse  to 
acoonnt  for  the  funds  committed  to  him  as  receiver. 

Obdsb  ow  CkMTBT  Rbquibibo  Bbobxvbb  to  bring  the  fund  in  his  haods  into 
the  coort  from  which  he  received  his  appointment  as  receiver  does  not 
conflict  with  the  power  of  the  insolvent  court  in  appointing  him  the 
permanent  trustee  of  the  party  whose  property  he  had  sold  as  receiver, 
but  ii  ancillary  to  it.  The  fund  being  brought  in  and  the  amount  as- 
certained, an  order  to  pay  over  to  the  insolvent  tmstee  woold  follow  as 
matter  of  course. 

Webb  Fubd  in  Hakss  ow  Bjboiivbb  is  in  the  custody  of  the  court  ol 
equity  which  appointed  him,  his  ofiice  as  receiver  is  not  Junetue  offieie 
until  his  liability  as  to  the  fund  is  determined,  and  his  siAeequent  ap- 
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pointment  by  an  inBolvent  court  as  permanent  trustee  for  the  party 
whose  propeorty  he  had  sold  as  receiver  does  not  release  him  from  re- 
sponsibility to  the  court  of  equity  for  the  f aithfcd  discharge  of  his  tmst 
as  receiver. 
OtaasAMSLTf  No  Appeal  will  1am  from  an  order  requiring  a  trustee  or 
receiver  to  bring  money  into  court;  such  orders  rest  in  its  discretion, 
and  where  they  determine  no  right,  are  not  the  subject  of  review  on 
appeaL 

The  facts  are  stated  in  the  opinion. 
Alexander  and  BarroUj  for  the  appellants. 
Brown  and  Stewart^  for  the  appellees. 

By  Court,  Bowie,  C.  J.  The  receiver  in  this  case,  as  the 
agent  of  the  court,  sold  the  property  in  dispute,  before  final 
decree,  to  prevent  waste  and  loss,  the  proceeds  being  subject 
to  the  claims  of  the  parties  thereafter  to  be  adjudged.  Sub- 
sequently, the  defendant  Henry  became  an  insolvent  peti- 
tioner, and  BarroU,  the  receiver,  was  appointed  his  permanent 
trustee.  The  order  of  the  court  of  equity  requiring  him,  as 
receiver,  to  bring  the  ftmd  into  court  is  now  appealed  from 
by  him,  on  the  ground  that  the  case  abated  by  the  insolvency 
of  Henry,  and  after  the  appointment  of  a  permanent  trustee 
the  fund  passed  ipso  facto  into  the  hands  of  BarroU,  as  trus- 
tee, and  the  jurisdiction  of  the  court  of  equity  ceased  eo  in- 
Btanti. 

In  our  opinion,  the  policy  of  the  insolvent  system  does  not 
debar  the  court  in  which  the  fund  is  found  at  the  moment  of 
insolvency  from  taking  all  steps  necessary  to  its  preservation. 
It  would  make  the  law  an  instrument  of  fittud,  if  a  receiver, 
by  becoming  trustee  of  an  insolvent,  could  defy  the  authority 
of  the  court  from  which  he  received  his  appointment,  and  re- 
fuse to  account  for  the  funds  committed  to  him  as  receiver. 
The  order  requiring  the  money  to  be  brought  into  court  does 
not  conflict  with  the  power  of  the  insolvent  court,  but  is  an- 
cillary to  it.  Being  brought  in,  and  the  amount  ascertained, 
an  order  to  pay  over  to  the  insolvent  trustee  would  follow  as 
a  matter  of  course.  Many  of  the  cases  cited  show  that  the 
insolvent  trustee  asserted  his  claim  to  the  fund  by  petition  in 
the  court  of  equity,  to  enjoin  or  prohibit  the  action  of  the 
trustee  or  officer  of  the  latter  court,  to  the  prejudice  of  the 
former. 

In  the  case  of  Glenn  v.  OiUy  2  Md.  1,  the  insolvent  trustee 
filed  his  petition  in  the  court  of  equity,  in  the  cause  in  which 
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the  receiver  was  appointed,  praying  an  order  directing  him  to 
pay  over  and  deliver  to  the  trustee  all  the  money  and  effects 
in  his  hands  as  receiver,  which  was  directed  to  be  done.  The 
trustee  did  not  attempt  to  recover  the  proceeds  at  law,  or  ap- 
propriate them  without  the  order  of  the  court  of  equity. 
When,  in  the  subsequent  case  of  Glenn  v.  Boston  and  Sandvnch 
Glass  Co.,  7  Md.  294,  296,  it  was  held  that  these  funds  were 
liable  to  attachment  at  the  suit  of  a  foreign  creditor,  although 
they  had  not  actually  come  to  the  hands  of  the  trustee  at  ti^e 
time  of  the  attachment  laid,  it  was  because  the  court  of  appeals 
had,  in  two  previous  cases,  Kerr  v.  Potter^  6  Gill,  404,  and 
Glenn  v.  Gill,  2  Md.  1,  declared  there  was  no  ground  for  the 
appointment  of  a  receiver,  and  the  funds  were  improperly  in 
his  hands.  Hence  the  possession  of  the  receiver  was  held  to 
be  the  possession  of  the  trustee;  such  a  petition  not  giving 
jurisdiction  to  the  court  of  equity,  but  recognizing  its  author- 
ity to  pass  orders  necessary  for  the  transfer  of  the  fund  from 
one  jurisdiction  to  another.  If  the  court  of  equity  has  power 
to  that  extent,  it  must  have  the  power  to  require  the  money 
to  be  brought  in,  otherwise  their  proper  officer  could  not  be 
discharged  or  fixed  in  his  liability. 

Suppose  the  receiver  and  trustee  were  different  persons,  and 
not  one  and  the  same,  as  in  the  present  case.  The  former,  as 
such,  would  not  be  authorized  to  pay  over  the  funds  to  the 
latter  without  the  order  of  the  court  by  which  he  was  ap- 
pointed. If  he  refused,  the  court  of  equity  only  would  have 
such  summary  control  over  him  as  could  compel  him  to  obey. 
Otherwise,  the  insolvent  trustee  must  proceed  by  action  at  law 
on  the  receiver's  bond,  the  breach  of  which  could  not  be 
alleged  without  a  previous  order  of  the  court  of  equity  to  pay 
over,  and  hia  refusal. 

This  fund  was  in  the  custody  of  the  court  of  equity,  by 
which  the  receiver  was  appointed;  its  aggregate  was  undeteF*  ^^ 
mined.  The  order  appealed  from  reserves  the  question  of  the 
liability  of  the  receiver  for  interest  which  had  or  might  have 
accrued  on  the  funds  in  his  hands.  Until  this  liability  was 
determined,  the  receiver  was  not  Junetvs  officio^  and  his  ap- 
pointment by  the  insolvent  court  did  not  release  him  from 
responsibility  to  the  court  of  equity  for  the  faithful  discharge 
of  his  trust  as  receiver.  We  think,  therefore,  without  disturb- 
ing any  of  the  preceding  decisions  of  this  court,  that  the 
power  of  the  court  of  equity  in  this  instance  is  ancillary  to 
the  jurisdiction  of  the  insolvent  court,  and  invoked  for  the 

▲M.  Dec.  Vol.  LXXXVn-li 
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protection  of  the  fond  which  may  be  properly  within  the  juris- 
diction of  the  latter,  for  distribution. 

The  conclusion  arrived  at  above  makes  it  unnecessary  to 
dispose  of  the  motion  to  dismiss  the  appeal.  It  is  well  settled 
that  ordinarily  no  appeal  will  lie  from  an  order  requiring  a 
trustee  or  receiver  to  bring  money  into  court;  such  orders  rest 
in  the  discretion  of  the  court,  and  where  they  determine  no 
right  are  not  the  subject  of  review  on  appeal:  Wheeler  v.  Stone^ 
4  Gill,  38;  EUicott  v.  Warford,  4  Md.  80.  And  without  recog- 
nizing the  right  of  appeal  in  such  cases,  we  will  aflSrm  the 
order  below,  and  remand  the  cause  for  such  further  proceed- 
ings as  the  case  may  require. 

Order  affirmed  and  cause  remanded. 


Rbcbiyxbs— Thxir  Riobtb,  Durm,  aud  'HMSPOVsaiLaaat  and  over 
what  property  wiU  be  appointed:  Note  to  Cortlqfm  ▼.  HcUkawaif^  64  Am. 
Dec  4d2,  and  note  to  ChoMiaiiqm  CoutU^  Bank  v.  Bi$le^,  75  Id.  359. 

Thx  pbdioipal  Gisx  D  ciTBD  and  approved  in  High  on  Eeoeiven*  eeot. 
260,  27a  It  is  alw  eited  in  Kerr  on  ReoeiTenb  Biflpliun'a  ed.,  p.  162; 
note. 


Banes  v.  MoGlellan. 

m  Mabtlamih  02.1 

Amionxb  of  EQumr  ov  Riducftion  in  mortgage  tainted  wiUi  nanry  is  en- 
titled to  the  aid  of  equity  to  redeem  by  proflSwriiig  to  pay  the  mortgage 
debt  and  limple  interest  thereon,  or  by  bringing  the  nme  into  ooort  to  be 
paid  to  the  mortgagee. 

Whxbb  Mobtgaoob  has  Assiokxd  All  bsi  JxTEBMsn  in  the  mortgaged 
property,  he  is  a  competent  witness  for  the  assignee  to  show  the  tme 
amount  due  on  the  mortgage. 

Whkbi  Subjict-mattkb  of  Mobtoaob  d  not  Unmizxd  Ohoob  XV  AonoM 
for  the  payment  of  money,  the  assignee  of  the  mortgagor  may  maintain 
a  suit  in  equity  in  his  own  name  for  an  aocounting  of  the  Amoont  due  oo 
the  mortgage,  and  to  rednce  the  same  on  the  groond  of  nsory. 

Amionkb  of  Mortoaoob's  Riohtb,  although  the  latter  has  oonveyed  abso- 
Intely,  if  the  transaction  was  intended  merely  as  seonrity  for  a  leant  can 
resort  to  equity  for  a  decree  declaring  the  conveyance  a  mortgage,  and 
directing  the  reconveyance  of  the  property,  upon  payment  of  the  amoont 
properly  dne,  or  if  the  property  has  passed  beyond  the  assignee's  reach, 
and  the  mortgage  is  overpaid,  the  conrt  may  order  an  accoont  and  repay- 
ment of  the  difference.  AUier,  when  the  conveyance  is  absohite  and 
excludes  all  idea  of  a  lean  and  security. 

UsvBT.  —  MoNBT  D(7B  FOB  Iktsbbst  may,  by  agreement,  be  changed  into 
principal  to  bear  interest  in  future,  but  not  otherwise.  Interest  cannot 
be  calculated  on  interest  for  several  years  in  arrears. 

UfiTBT.  — Patmbht  of  Chabobs  fob  Taxis  on  a  mortgage  by  the  mortgafor 
under  an  agreement  to  that  effect^  with  simple  interest  on  each  item  from 
the  time  it  was  paid,  ii  not  usurious. 
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▲bugnxb  ov  MoitTOAOOB  Standdto  in  Lboal  PBivirr  with  the  mortgm{or 
may  avoid  the  contract  for  an  excess  of  xunry,  and  ia  entitlad  to  tiia 
proper  rednotion  on  the  mortgage,  to  enable  him  to  perform  his  oontraet, 
and  by  payment  to  relieve  the  mortgaged  premise!  fromtbaenonmbwaoeb 
in  &.yor  of  a  porchavv  from  the  mortgngor. 

The  opinion  contains  the  fiEtcts. 

Steele  and  Miller j  for  the  appellant. 

Maeheuj  for  the  appellee. 

By  Court,  Weisbl,  J.  The  complainant,  Eliza  A.  Mo- 
Clellan,  the  appellee  in  this  court,  claims  as  assignee  of  her 
brother,  William  W.  McClellan.  The  subject-matters  of  the 
assignment  are: — 

1.  All  the  claim,  interest,  and  benefit  of  the  assignor  in  the 
sum  of  three  thousand  three  hundred  dollars  in  Baltimore 
Oity  stock,  deposited  with  Messrs.  Brown  and  Brune,  attorneys 
of  Henry  V.  Ward,  to  whom  the  assignor  sold  certain  real 
estate  in  Baltimore,  on  the  comer  of  Baltimore  and  Charles 
streets,  on  which  Banks,  the  appellant,  held  a  mortgage,  and 
claimed  an  amount,  which  was  disputed;  the  said  stock  for 
three  thousand  three  hundred  dollars  being  withheld  by  Ward, 
the  purchaser,  to  abide  the  determination  of  said  dispute,  and 
the  assignee  undertaking  to  satisfy  the  said  claim  of  the 
mortgage  as  it  may  be  legally  or  equitably  determined. 

2.  All  the  claim  of  the  assignor  against  said  Banks  for  or 
on  account  of  the  value  of  a  yearly  rent  of  one  hundred  dol- 
lars, conveyed  by  him  and  wife  to  said  Banks  by  deed  of  the 
28th  of  May,  1841,  and  all  the  agreements  between  them  con- 
cerning said  rent,  and  relating  to  the  claim  or  right  of  the 
grantors  to  have  the  same  reconveyed  to  him,  the  said  Mc- 
Clellan, upon  his  paying  a  certain  sum  for  so  much  in  value 
lent  to  him  by  Banks,  for  which  said  conveyance  was  meant 
only  as  a  security.  This  property  is  on  Bank  Lane  in  said 
dty,  and  particularly  described  in  the  deed  of  said  McClellan 
and  wife  to  said  Banks  exhibited  with  the  biU,  and  marked 
Exhibit  E,  No.  2. 

3.  All  the  right  title,  claim,  interest,  and  estate,  legal  and 
equitable,  of  the  assigno.*  in  and  to,  and  all  his  right  under  an 
agreement  with  said  Banks  for  a  reconveyance  and  release  of 
the  rent  and  reversion  of  a  piece  of  ground  in  said  city,  on 
Baltimore  Street,  near  Green  Street,  leased  by  said  Banks  to 
John  T.  Purcelly  and  to  and  in  the  rent  reserved  on  said  lease. 
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and  the  reversion  of  and  in  the  ground; — the  said  assignee 
(the  complainant)  to  satisfy  said  Banks  the  debt  due  to  him 
for  which  said  property  was  originally  mortgaged  by  Cathar- 
ine McClellan. 

The  consideration  of  this  assignment,  besides  the  undertak- 
ings by  said  Eliza  to  pay  said  mortgage  claims,  was  a  convey- 
ance by  her  to  said  William  of  certain  leasehold  property  in 
the  city  of  Baltimore,  executed  a  short  time  before  said  assign- 
ment to  her,  viz.,  on  the  9th  of  June,  1859,  and  the  said 
assignment  was  made  without  any  recourse  whatever  to  said 
William  W.  McClellan,  his  heirs,  executors,  or  administrators. 

The  record  contains  written  evidence  that  the  property  out 
of  which  the  lease  to  Purcell  was  carved,  and  also  the  rever- 
sion in  the  portion  covered  by  that  lease  (which  is  the  third 
subject-matter  of  the  assignment),  were  to  be  reconveyed  to 
William  W.  McClellan,  upon  pajrment  of  the  money  and  in- 
terest thereon,  to  secure  which  said  property  was  originally 
mortgaged  by  Catharine  M.  McClellan.  The  appellee,  as  as- 
signee of  the  equity  of  redemption,  is  entitled  to  the  aid  of  a 
court  of  chancery  to  redeem  said  property  by  paying  the  mort- 
gage debt  and  simple  interest  thereon,  or  by  bringing  the  same 
into  court  to  be  paid  to  the  said  Banks.  This  she  proffers  in 
the  bill  to  do,  and  prays  for  its  reconveyance  to  her. 

In  order  to  extricate  the  three  thousand  three  hundred  dol- 
lar city  stock  held  on  deposit  by  Messrs.  Brown  and  Brune  to 
indemnify  Ward,  the  appellee  undertakes  by  the  bill  to  litigate 
with  Banks  touching  the  amount  due  him  on  his  mortgage  on 
the  property  at  the  corner  of  Baltimore  and  Charles  streets. 
As  by  the  terms  of  the  assignment  to  her,  and  as  part  of  its 
consideration,  she  engaged  to  pay  whatever  might  be  found 
due  on  that  mortgage,  we  think  she  can  maintain  her  position 
in  a  court  of  equity  for  this  purpose.  That  claim  is  a  lien 
upon  the  city  stock  assigned  to  her,  and  its  true  amount  was 
a  matter  of  controversy.  She  alleges  that  the  consideration 
of  the  mortgage  was  usurious,  and  that  the  sum  claimed  by 
Banks  should  be  purged  of  the  usury  and  thereby  largely  re- 
duced, as  well  as  by  deductions  for  certain  charges  for  taxes, 
for  which  the  mortgagor  was  not  bound.  To  reduce  it  still 
further  she  claims  an  account  touching  the  transaction  which 
forms  the  second  subject-matter  of  the  assignment  to  her,  the 
conveyance  of  the  property  on  Bank  Lane,  which,  it  is  alleged 
in  the  bill,  was  intended  as  a  mortgage  between  her  brother 
and  Banks,  but  which  the  latter,  in  fraud  of  his  agreement, 


Digitized  by 


Google 


Oct  1865.J  Banks  v.  MgClellan.  597 

insisted  on  treating  as  an  absolute  conveyance,  and  afterwards 
sold  and  conyeyed  the  property  to  a  third  party. 

The  consideration  of  these  questions  inyolves  the  exceptions 
by  the  defendant  below  to  the  Competency  of  William  W. 
McClellan  as  a  witness,  and  the  admissibility  of  his  proof; 
and  also  the  objection  urged  in  the  argument  to  the  ability  of 
the  complainant  to  maintain  this  suit  in  her  own  name  as 
assignee  of  these  subjects  of  contest. 

We  regard  William  W.  McClellan  as  divested  of  all  interest 
in  the  subjects  in  controversy  by  the  assignment  to  his  sister 
and  its  terms,  and  therefore  competent  to  be  a  witness  for  her, 
on  the  authority  of  Crawford  v,  Brooke j  4  GiU,  217;  Pegg  v. 
Warfordy  7  Md.  603;  Reynolds  v.  Marming,  15  Id.  518,  522; 
Nat.  Fire  Ins.  Co.  v.  Crane,  16  Id.  294  [77  Am.  Dec.  289]. 

We  also  regard  these  matters  of  the  assignment  as  not  un- 
mixed choees  in  action  for  the  payment  of  money,  and  there- 
fore as  not  embraced  within  the  terms  of  the  act  of  1829, 
chapter  61:  See  Gordon  v.  Downey^  1  Gill,  41;  Crawford  v. 
Brooke,  4  Id.  221,  222. 

As  assignee  of  the  mortgagor's  rights,  in  reference  to  the 
ground-rent  and  reversion  in  fee  in  the  property  on  Bank  Lane, 
if  the  transaction  in  relation  to  it  between  her  brother  and 
Banks  was  intended  merely  as  a  security  for  a  loan,  the  appel- 
lee can  resort  to  a  court  of  equity  for  a  decree  declaring  the 
conveyance  a  mortgage,  and  directing  the  reconveyance  of 
the  property  upon  payment  of  the  amount  properly  due,  or  if 
the  property  has  passed  beyond  her  reach,  and  the  mortgage 
be  overpaid,  ordering  an  account  and  repayment  of  the  differ- 
ence. 

Much  of  the  controversy  in  this  case  relates  to  this  transac- 
tion, which  originated  in  1841,  more  than  eighteen  years  be- 
fore the  filing  of  the  bill.  Mr.  McClellan  is  sufficiently  distinct 
in  stating  that  it  was  understood  and  agreed  between  himself 
and  Banks  that  the  gas  company  stock  received  by  the  former 
was  but  a  loan,  and  not  a  purchase,  and  the  conveyance  of  the 
ground-rent  to  the  latter,  absolute  on  its  face,  was  to  be  re- 
garded only  as  a  security,  and  the  only  corroborating  circum- 
stance stated  by  the  witness  is,  that  at  the  end  of  three  years 
Banks,  being  applied  to,  conseoted  that  the  loan  might  con- 
tinue. But  to  the  mind  of  the  court  all  the  other  circum- 
stances militate  against  the  idea  of  a  loan  and  security.  The 
length  of  time  (which  may  be  regarded  among  the  probabili- 
ties to  be  taken  into  consideration  with  the  proof,  although  by 
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agreement  it  was  not  be  relied  upon  as  a  defense);  the  Taiioos 
subsequent  acooonts  between  the  parties,  when  no  reference  was 
made  to  any  claim  on  this  account;  the  fact  that  the  property 
was  the  estate  of  Mrs.  McOlellan,  who  joined  her  husband  in 
the  conveyance,  and  to  whom,  and  not  her  husband,  the  re- 
oonveyance,  if  agreed  upon,  should  have  been  stipulated  to  be 
made;  and  that  no  notice  whatever  was  taken  of  this  claim  by 
McClellan  in  1858,  when  he  tendered  to  Banks  the  sum  of 
two  thousand  three  hundred  dollars  in  full  satis£eu^on,  and 
demanded  a  reconveyance  of  the  Purcell  property  and  a  release 
of  the  mortgage  of  the  6th  of  May,  1850,  without  any  demand 
for  a  reconveyance  of  the  Bank  Lane  property,  or  any  repay- 
ments on  that  account, — are  sufficient  to  satisfy  the  court  that 
whatever  may  have  been  the  understandings  originally  be- 
tween the  parties,  McClellan  acquiesced  in  the  absolute  nature 
of  the  transaction,  and  waived  all  further  claims  to  this  prop- 
erty. We  therefore  think  that  the  appellee  is  not  entitled  to  an 
account  of  and  concerning  the  matter  and  moneys  alleged  in 
reference  to  this  branch  of  the  assignment  to  her,  and  that  the 
oonveyance  to  Banks  by  William  W.  McClellan  and  wife  of 
the  28th  of  May,  1841,  being  Exhibit  E,  Na  2,  with  the  bill  of 
complaint,  should  be  held  and  treated,  as  it  is  upon  its  fietce,  an 
absolute  deed  of  conveyance. 

It  is  proved  that  the  consideration  of  the  mortgage  of  May 
6, 1850,  for  $1,288.60,  was  usurious.  Money  due  for  interest 
may,  by  agreement,  be  changed  into  principal  to  bear  interest 
in  future,  but  not  otherwise.  In  this  case,  interest  was  not 
only  calculated  on  interest  for  several  years  in  arrear,  but  the 
amount  so  added  was  doubled.  We  consider  that  the  charges 
for  taxes  on  the  mortgage,  with  simple  interest  on  each  item 
from  the  time  it  was  paid,  are  allowable,  Mr.  McClellan  hav- 
ing agreed  to  pay  them,  and  the  law  authorizing  such  pay- 
ments without  incurring  usury.  The  statement  of  Exhibit 
E,  Na  7,  by  striking  out  the  item  of  $6.45,  second  charge, 
being  interest  on  interest,  and  adding  in  lieu  of  it  interest  at 
the  rate  of  six  per  cent  on  one  thousand  dollars  from  the  8th 
of  January,  1850,  to  the  dth  of  May,  1850,  and  also  adding 
the  tax  items  in  Exhibit  E,  No.  6,  with  legal  interest  on  each 
from  the  time  when  they  were  respectively  paid  to  May  6, 
1850,  would  present  the  proper  sum  as  the  consideration  of 
that  mortgage;  and  that  sum,  with  six  per  cent  interest  on  it 
from  the  date  of  said  mortgage.  May  6, 1850,  to  the  present 
time,  would  show  the  amount  due  upon  it. 
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The  assignee,  standing  in  legal  privity  with  William  W. 
McClellan,  can  avoid  the  contract  for  the  excess  of  usury  {Dix 
V.  Van  Wyckj  2  Hill,  522),  and  is  entitled  to  the  proper  reduc* 
tion  on  this  mortgage,  that  the  true  lien  on  the  three  thousand 
three  hundred  dollars  dty  stock  assigned  to  her  may  be  thus 
ascertained  and  determined,  to  enable  her  to  perform  her  part 
of  the  contract  with  her  brother  in  this  reBpectj  and  by  her 
payment  of  which  to  relieve  the  mortgaged  premises  from  the 
encumbrance  in  £avor  of  Ward,  the  purchasei. 

It  follows  from  these  views  that  the  exceptions  to  all  the 
audits  should  have  been  sustained;  and  that  the  amount  on 
both  outstanding  mortgages,  which  the  assignee  undertook  to 
discharge,  should  be  ascertained  by  the  auditor  conformably  to 
this  opinion,  and  that  the  decree  should  direct  a  reconveyance 
of  the  one  to  the  appellee,  and  the  release  of  the  other  to 
Ward,  xrpoa  her  paying  the  amounts,  or  bringing  the  same 
into  court,  to  be  paid  to  the  appellant;  and  we  are  further  of 
opinion  that  each  party  should  pay  his  respective  costs  in 
both  courts. 

The  decree  below  will  be  reversed,  and  the  cause  remanded, 
with  instructions  for  an  audit,  or  audits,  and  a  decree  con- 
formably to  the  views  expressed  in  this  opinion. 

Decree  reversed  and  cause  remanded,  each  party  to  pay  his 
own  oosts  in  both  courts. 

UsDsr,  WEBH  MAT  BB  SsT  XTT  M  defsnto  in  u/tiaa  on  ft  unrioas  morft- 
gl«e:  Afap^bMtT.  MMir,  66 Am.  Dm).  764^  and  nota  707;  Laid  t.  Wiffg^  09 
UL  551. 

Ama  InmuBR  Bsooms  Dm.  it  iniy,  by  agraeiiieiit»  be  turned  into  the 
prinetpal*  and  beer  interest:  Hale  t.  Salt,  78  Am.  Dec  490^  end  note  494; 
Mhiam  v.  Leprttrt^  56  Id.  266. 

MoRXOAOOB  MAT  MAnTTAiN  Box  IN  BQunT»  if  filed  within  *  renegneble 
tfaiie»  for  relief  against  nsory:  BcoU  t.  Ltary,  84  Md.  899;  dting  the  principal 


or  Equttt  or  RD>nfFnoii»  being  in  l^gal  privity  with  the 
Bwrlgagory  has  the  right  to  redeem  npon  payment  U  the  mortgage  and  i 
1^  intewls  iliHfcwM  T.  Pte^  80  Md.  489;  citing  the  prine^  ease. 
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State  v.  Baltimobb   and  Ohio   R  B.  Co.;  and 
BALTraoBB  AND  Ohio  R  R  Co.  V.  Statb. 

[24  MAmTLAND,  84.J 

OAftsma  OF  Passsvoebs  abb  Bouin>  to  Exbbcpb  towaardi  ■aeh  piMtiugei  ■ 
tho  utmost  care  and  diKgance  which  hamaa  foreaight  can  use. 

Whibx  Pabtt  Ik  jvbbd  bt  Railboad  Compakt  is  not  a  passenger,  the  caa^ 
rier  is  not  reqaired  to  exercise  that  degree  of  Tigilanoe  required  of  par- 
ties hearing  a  relation  of  trust  and  confidence  or  bailment  towards  each 
other.  In  snch  case  the  carrier  is  only  reqoired  to  nse  snch  care  and 
diligence  as  would  be  exercised  by  skillfa],  pmdent,  and  discreet  persons 
haying  the  control  and  management  of  snch  business,  regarding  their 
dnty  to  the  interests  of  all  oonoemed. 

Wbxbb  Pabtt  Ikjvbbd  bt  Railboad  CoMPAirr  is  not  a  passenger,  he  is 
not  entitled  to  recover  if  his  negligence  directly  contrilmted  to  snch  in- 
jury, or  if  the  accident  oonld  haye  been  avoided  by  snch  care  as  mi^t 
under  all  the  ciroumstancea  haye  been  reasonably  expected  to  be  exercised 
by  oneof  his  ageand  inteUigenoe.  This  is  true  although  the  injury  could 
haye  been  preyented  by  the  exercise  of  the  utmost  care  and  diliganoe  on 
the  part  of  the  carrier. 

OiOBSiON  IK  IvsTBUonoif  which  imuea  to  the  advantage  of  appellant  cannot 
be  urged  by  him  on  appeaL 

In  AcnoK  BT  MoTHBB  TO  RBOOfymB  TOB  Ikjubibs  toher  infsnt  son,  suffered 
at  the  hands  of  a  railroad  company  at  a  time  when  he  was  not  a  pas- 
senger, she  is  not  entitled  to  reoover  for  her  mental  suffering,  but  only 
such  pecuniary  loss  as  would  be  sustained  by  her  from  loss  of  the  ser- 
vices of  the  child  during  his  minority.  The  chances  of  survivorBhip,  his 
ability  or  willingness  to  support  her,  are  matters  of  oonjeoture  too  vague 
to  enter  into  an  estimate  of  damages  merely  compansatofy. 

The  opinion  states  the  facts. 

Bidgely  and  Brents  for  the  appellant. 

By  Conrtj  Bowie,  C.  J.  These  are  cross-appeals,  in  an  ac- 
tion instituted  under  the  first  and  second  sections  of  article  65 
of  the  code,  by  the  state,  for  the  use  of  a  widowed  mother, 
whose  son  was  killed  undier  the  circumstances  detailed  in  the 
bill  of  exceptions. 

After  evidence  offered  by  both  parties,  a  series  of  prayers 
was  submitted  by  each,  all  of  which  were  rejected,  and  others 
given  by  the  court  instead  thereof,  to  which  rejection,  and  the 
instructions  given,  the  plaintiff  and  defendants  severally 
excepted. 

The  counsel  of  the  defendants  having  filed  in  these  causes 
a  declaration  in  writing  that  in  the  event  of  an  affirmance  of 
the  judgment  as  against  the  plaintiff  on  its  appeal,  in  the  first 
case,  the  defendants  will  abandon  their  exceptions,  it  is  proper 
first  to  inquire  whether  the  appellant  has  been  aggrieved  by 
the  action  of  the  court  below. 
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The  general  assembly  of  this  state,  in  the  year  1852,  finding 
the  common-law  maxim,  *' Personal  actions  die  with  the  per- 
son," nnsuited  to  the  circumstances  and  condition  of  the 
people,  enacted  a  law  entitled  ''  An  act  to  compensate  the  fami- 
lies of  persons  killed  by  the  wrongful  act,  neglect,  or  default  of 
another  person."  To  make  its  design  more  obvious,  the  fourth 
section  provides,  ''the  word  'person'  shall  apply  to  bodies  poli- 
tic and  corporate,"  and  "all  corporations  shall  be  resjwnsible 
under  this  act  for  the  wrongful  acts,  neglect,  or  default  of  all 
agents  employed  by  them." 

The  material  provisions  of  this  act,  as  well  as  its  title,  are 
derived  from  the  9  &  10  Victoria,  and  are  embodied  in  article 
65  (title  Negligence)  of  the  code. 

Tlie  object  of  the  several  series  of  prayers  was:  1.  To  furnish 
the  jury  with  a  standard  of  care  and  diligence  required  by 
law  of  the  defendants  to  exempt  them  from  liability  for  dam- 
ages for  the  injury  incurred;  2.  To  prescribe  the  care  neces- 
sary to  be  exercised  by  the  deceased  to  entitle  his  next  of  kin 
to  recover;  8.  To  define  the  measure  of  damages. 

The  appellant's  first  prayer  required  the  defendants,  under 
the  circumstances  therein  predicated,  "to  exercise  the  utmost 
care  and  diligence  to  prevent  accidents  endangering  the  life 
or  lives  of  the  people  or  inhabitants  of  the  said  city." 

The  second  held  that  the  defendants  were  bound  to  use  all 
the  means  and  measures  of  precaution  that  the  highest  pru- 
dence would  suggest,  and  which  it  was  in  their  power  to 
employ*  and  if  the  use  of  a  guard  or  lookout  at  the  head  or  in 
the  rear  of  said  cars  ....  was  a  measure  by  which  such  ac- 
cidents would  probably  be  avoided,  the  omission  was  culpable 
negligence. 

The  appellant's  third  prayer  affirms  that  the  jury,  in  the 
estimate  of  damages,  should  take  into  consideration  the  expense 
to  which  the  plaintiff  was  subjected  in  consequence  of  the 
accident,  and  the  loss  resulting  therefrom,  not  only  to  the 
present  time,  but  also  the  probable  prospective  loss  and  expense, 
etc.,  and  that  in  estimating  the  said  loss  and  damage,  the  jury 
are  not  limited  to  the  actual  pecuniary  loss  proved  in  said  case. 

The  propositions  laid  down  by  the  court  in  the  first  instruc- 
tion granted  are: — 

That  the  defendants  in  the  movement  and  management  of 
their  cars  and  engines  were  bound  to  exercise  the  utmost  care 
and  diligence  which  it  was  within  their  means  and  power  to 
employ  to  prevent  accidents  and  injuring  or  endangering  the 
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life  or  lives  of  the  people.  And  if  the  jury  find  that  the  child 
of  the  plaintiff's  cestui  que  use  was  run  over  and  killed  by  the 
defendants'  cars  as  described  by  the  witnesses,  ''and  that  if 
the  defendants,  in  the  use  and  management  of  their  cars  and 
engines,  had  exercised  the  highest  degree  of  care  and  diligence 
'which  it  was  within  their  means' and  power  to  employ,'  the 
said  accident  could  have  been  prevented,  then  the  plaintiff  is 
entitled  to  recover  in  this  action;  but  although  the  jury  may 
find  that  the  said  accident  could  have  been  prevented  by  the 
use  of  such  care  and  diligence  on  the  part  of  the  defendants, 
yet  the  plaintiff  is  not  entitled  to  recover  if  the  jury  believe  the 
accident  could  have  been  avoided  by  the  exercise  of  that  degree 
of  care  by  the  said  child  which  was  under  aU  the  circumstances 
to  be  naturally  and  reasonably  expected  from  one  of  said  boy's 
age  and  intelligence." 

The  degree  of  care  and  diligence  imposed  by  law  on  the 
defendants  in  the  instruction  given  by  the  court  is  as  high  as 
that  required  by  the  appellant's  prayers;  the  degree  is  the 
''utmost  care  and  diligence,"  the  "hi^est  it  was  within  their 
means  and  power  to  employ";  the  only  material  difference  is, 
that  one  of  the  appellant's  prayers  asked  the  court  to  instruct 
the  jury  specifically,  "that  if  the  use  of  a  guard  or  lookout  at 
the  head  or  in  the  rear  of  said  cars  was  a  measure  by  which 
such  accidents  would  probably  be  avoided,  the  omission  was 
culpable  negligence."  The  general  terms  used  by  the  court 
embraced  idl  the  particulars  specified  by  the  piayer  of  the 
appellant,  qualified  by  the  words,  "it  was  within  their  means 
and  power  to  employ."  The  jury  were  at  liberty  to  find  under 
the  instruction  given,  and  perhaps  did  find,  that  the  absence 
of  the  guard  constituted  the  want  of  "the  highest  care  and 
diligence  within  the  means  and  power  of  the  defendants,"  and 
therefore  rendered  their  verdict  in  favor  of  the  plaintiff. 

The  liability  of  the  defendants  in  this  case  did  not  depend 
upon  their  obligations  as  carriers  of  passengers,  in  which 
character  they  are  bound  to  use  "the  utmost  care  and  dili- 
gence which  human  foresight  can  use":  Stockton  v.  Frey,  4 
Gill,  422,  428  [45  Am.  Dec.  138];  Baltimore  and  Ohio  R.  R.  v. 
Worthingtony  21  Md.  275  [83  Am.  Dec.  590].  But  their  lia- 
bility, if  any,  arises  upon  a  statute  which  limits  the  action 
to  such  wrongful  act,  neglect,  or  de&ult  "as  would  (if  death 
had  not  ensued)  have  entitled  the  party  injured  to  maintain 
an  action  and  receive  damages  in  respect  thereoT':  Vide  Code, 
art  66,  sec.  1. 
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The  party  iDJured  not  being  a  passenger,  the  defendants  were 
not  required  to  exercise  that  degree  of  vigilance  which  the  law 
requires  towards  those  to  whom  there  is  a  relation  of  trust  and 
confidence  or  bailment  between  the  parties.  '*  Towards  the  one 
the  liability  of  the  latter  springs  from  a  contract  express  or  im- 
plied, and  upheld  by  an  adequate  consideration;  towards  the 
other  he  is  under  no  obligation  but  that  of  justice  and  human- 
ity. While  engaged  in  their  lawful  business  both  are  bound  to 
use  a  degree  of  caution  suited  to  the  exigencies  of  the  case": 
Brand  t.  Troy  etc.  R.  R.  Co.,  8  Barb.  878. 

In  an  analogous  case  this  court  said  railroad  companies 
should  use  **  such  care  and  diligence  in  using  the  locomotive 
upon  the  road  as  would  be  exercised  by  skillftd,  prudent,  and 
discreet  persons  having  the  control  and  management  of  the 
engine,  regarding  their  duty  to  the  company,  the  demands  of 
the  public,  and  the  interests  of  those  having  property,  and 
having  a  proper  desire  to  avoid  injuring  property  along  the 
road."  This  was  said  in  a  case  of  injury  to  property,  but  is 
cited  with  approbation  by  Redfield  as  applicable  to  persons: 
Redfield  on  Railways,  395;  BdUimore  &  8.  R.  R.  Co.  v.  Woodr 
ruffy  4  Md.  257  [59  Am.  Dec.  76]. 

The  court's  instruction  did  not  close  with  the  definition  of 
the  degree  of  care  and  diligence  on  the  part  of  defendants, 
but  proceeded  to  inform  the  jury  that  although  the  accident 
could  have  been  prevented  by  the  exercise  of  such  care  and 
diligence  by  the  defendants,  yet  the  plaintiff  is  not  entitled 
to  recover  if  the  jury  believe  the  accident  could  have  been 
avoided  by  the  exercise  of  such  care  by  the  child  as  mighty 
under  all  the  droumstances,  have  been  reasonably  expected 
from  one  of  his  age  and  intelligence.  In  other  words,  if  there 
was  neglect  or  default  on  the  part  of  the  boy,  or  the  absence 
«f  that  prudence  which  boys  of  like  age  and  capacity  usually 
exhibit,  the  defendants  were  not  liable,  although  by  the  exer- 
cise of  extraordinary  care  on  their  part  the  accident  might 
have  been  prevented. 

This  ruling  is  in  conformity  with  all  the  text-writers,  and 
the  great  majority  of  adjudged  cases:  Redfield  on  Railways, 
337;  2  Car.  &  P.  780;  CaHia  v.  ffiib,  8  Com.  B.  115. 

It  is  objected  on  the  part  of  the  plaintiff  below,  the  appel- 
lant in  this  case,  that  the  court's  first  instruction  was  errone- 
ous, in  instructing  the  jury  the  action  could  not  be  maintained 
"if  the  jury  beUeve  the  accident  could  have  been  avoided  by 
the  exercise  of  that  d^pree  of  care  by  the  said  child  which 
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was,  under  all  the  circumstances,  to  be  naturally  and  reason- 
ably expected  from  one  of  bis  age  and  intelligence";  whereas 
the  court  should  have  told  the  jury  the  plaintiff  could  not 
recover  if  the  jury  found  ''there  was  a  want  of  that  degree  of 
care  on  the  j^art  of  the  said  child  which,  under  the  drcum* 
stances,  was  naturally  and  reasonably  to  be  expected  in  one  of 
his  age  and  intelligence."  The  question  of  the  *'  want  of"  or 
'' absence  of  "such  care  should  have  been  left  to  the  jury 
rather  than  the  exercise  of  such  care.  It  is  difficult,  if  not 
impossible,  to  perceive  the  difference  between  the  two  proposi- 
tions. In  the  court's  instructions,  the  proposition  is  stated 
affirmatively;  in  the  appellant's  objection,  it  is  negatively. 
The  jury  was  to  find  whether  there  was  or  was  not  due  care 
on  the  part  of  the  deceased.  They  are  told  by  the  court,  if 
they  believe  the  accident  could  have  been  avoided  by  ''the 
exercise  of  that  degree  of  care,"  etc.,  the  plaintiff  cannot  re- 
cover. The  appellant  insists  that  it  is  not  the  exercise,  bat 
the  want  of  care  (which  is  the  non-exercise  of  care),  that  is 
the  criterion.  The  principle  ot  the  common  law,  that  a  plain- 
tiff cannot  recover  for  injuries  "  to  which  his  own  negligence 
directly  contributed,"  is  admitted,  and  it  seems  to  us  it  was 
clearly  expressed  by  the  court  in  the  instruction  given,  as  £Eur 
as  the  conduct  of  the  deceased  child  was  concerned. 

In  the  case  of  the  BaUimare  &  0.  R.  R.  Co.  v.  Zam&om,  12 
Md.  261,  and  Ketch  v.  Baltimore  &  W.  R.  R.  Co.,  17  Id.  46,  the 
rule  of  the  common  law,  that  the  plaintiff  could  not  reoover 
for  injuries  to  which  his  own  negligence  directly  contributed, 
was  held  to  apply  to  actions  brought  on  the  statutes  therein 
referred  to,  and  tiie  instructions  affirmed  by  the  court  in  these 
cases  submitted  to  the  jury  the  question  of  negligence  on 
the  part  of  the  plaintiff,  as  well  as  on  the  part  of  the  defend- 
ants. 

The  same  policy  would  require  the  plaintiff  to  show,  in  ao* 
tions  for  injuries  resulting  in  death,  that  neither  the  party  in- 
jured nor  the  parties  for  whose  use  the  action  was  brought 
had  contributed,  by  neglect  or  want  of  care,  to  the  calamity 
complained  of.  This  omission  in  the  instruction  given  inured 
to  the  advantage  of  the  appellant,  and  cannot  be  taken  advan- 
tage of  on  her  appeal. 

The  objection  raised  by  the  plaintiff  to  the  court's  second 
instruction  involves  the  measure  of  damages.  In  the  lan- 
guage of  the  briefs,  "it  was  erroneous, — 1.  Because  it  ignores 
the  mental  sufferings  of  the  mother  suing  for  damages  sus- 
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tained  by  the  Iobs  of  the  child,  and  confines  her  claim  to  pecu- 
niary damages;  2.  Because  it  limits  the  pecuniary  loss  of  the 
mother,  the  cestui  que  use,  to  the  minority  of  the  child,  and 
deprives  the  jury  of  the  right  to  award  her  damages  for  the 
pecuniary  loss  she  would  reasonably  sustain  in  her  advanced 
life  for  want  of  the  labor  and  services  of  the  son,  even  after  be 
reached  his  majority.  The  rule  should  have  been  to  allow 
what  they  considered  a  reasonable  compensation.'' 

In  the  absence  of  any  interpretation  of  this  act  by  our  own 
courts,  we  must  compare  and  weigh  the  reasoning  of  the  au- 
thorities cited  in  which  similar  acts  have  been  construed  by 
other  tribunals.  First  in  order  are  the  decisions  in  England 
upon  the  act  called  Lord  Denman's  act,  1  Redfield  on  Rail- 
ways, 336.  The  observations  of  Coleridge,  J.,  in  the  case  of 
Blake  v.  Midland  Ky,  10  Eng.  L.  &  Eq.  467,  cited  by  Red- 
field  in  his  notes,  are  very  strong  in  support  of  the  instruc- 
tions given  by  the  court  below  in  this  case,  confining  the  jury 
to  the  pecuniary  damage  sustained  by  the  plaihtiff.  He  says: 
'*  Our  only  safe  course  is  to  look  at  the  language  the  legisla- 
ture has  employed The  title  of  the  act  is  for  compen- 
sating families  of  persons,  etc.,  not  for  solacing  their  wounded 
ffselings."  By  the  terms  of  the  act,  quoting  the  second  sec- 
lion,  *'  the  measure  of  damages  is  not  the  loss  or  suffering  of 
the  deceased,  but  the  injury  resulting  from  his  death  to  his 
family."  This  language  seems  more  appropriate  to  a  loss  of 
which  some  estimate  may  be  made  than  an  "  indefinite  sum, 
independent  of  all  pecuniary  estimates,  to  soothe  the  feelings, 
and  the  decision  of  the  amount  strongly  tends  to  the  same 
conclusion."  As  we  have  before  intimated,  the  title  and  lan- 
guage of  the  act  of  assembly  of  this  state  are  almost  literally 
the  same  with  those  of  English  statutes.  The  former  contains, 
also,  the  provision  for  distributing  the  damages  among  the 
surviving  members  of  deceased's  family,  on  which  the  learned 
judge  relies  for  adopting  the  principle  of  compensation  for 
damages  which  may  be  estimated  in  money. 

The  American  cases,  arising  upon  acts  varying  in  language, 
necessarily  lead,  as  observed  by  Judge  Redfield,  to  a  diversity 
of  decisions.  We  have  no  better  guide  than  the  construction 
of  a  statute  originating  in  the  same  policy,  and  expressed  in 
the  same  words,  by  enlightened  jurists,  distinguished  for  their 
independence  and  jealous  regard  for  the  rights  of  suitors. 

It  is  assumed  by  the  learned  author  just  mentioned,  as  the 
conclusion  of  the  best  considered  cases  in  this  country,  ^^that 
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mental  anguish  which  is  the  natural  result  of  the  iigury  may 
be  taken  into  the  estimate  of  the  damages  to  the  party  injured, 
although  not  of  itself  the  foundation  of  the  action."  The  con- 
nection in  which  this  assumption  is  made  might  lead  to  the 
inference  that  it  applied  to  actions  brought  by  survivors  for 
injuries  done  to  their  deceased  ancestor,  relative,  or  next  of 
kin;  but  upon  reference  to  the  authorities  cited,  it  will  be 
found  '^  that  the  plaintifps  in  those  cases  were  the  persons  sus« 
taining  the  bodily  harm,  and  in  estimating  their  damages, 
their  mental  suffering  constituted  an  element  of  compensa* 
tion":  Canning  ir.  WUUafMtownf  1  Gush.  451,  and  Morse  ▼• 
Auburn  &  S.  R.  R.  Co.^  10  Barb.  628. 

To  have  instructed  the  jury  to  allow  ''  what  they  considered 
a  reasonable  compensation "  would,  in  the  language  of  the 
supreme  court  of  Pennsylvania, ''  be  giving  the  jury  discre- 
tionary power  without  stint  or  limit,  highly  dangerous  to  the 
rights  of  the  defendant,  and  leaving  them  without  any  rule 
whatever":  Rose'y.  Story^  1  Pa.  St.  190, 197  [44 Am. Dec.  121]. 

In  the  case  of  Penntylvania  R.  R.  v.  JTeKy,  81  Pa.  St  872,  the 
same  learned  court  say:  ^'Grenerally  speaking  [they  add],  the 
influence  of  the  court  in  this  class  of  cases  should  be  exerted  to 

restrain  those  excesses  into  which  juries  are  apt  to  run 

Wild  verdicts  are  frequently  rendered.  And  the  tendency  in 
modem  times  undoubtedly  is  to  excessive  damages,  especially 
where  they  are  to  be  assessed  against  corporations'':  Id.  879; 
Scott  V.  Baker,  83  Id.  380;  Pennsylvania  R.  R.  Co.  v.  Zebe,  88  Id. 
419.  The  last  objection  to  the  second  instruction  granted  is, 
that  it  limits  the  mother  to  compensation  for  the  loss  of  her 
son  during  his  minority  only. 

To  submit  to  a  jury  the  value  of  a  life  without  limit  as  to 
years  would  have  been  to  leave  them  to  speculate  upon  its 
duration,  without  any  basis  of  calculation.  The  law  entitles 
the  mother  to  the  services  of  her  child  during  his  minority 
only  (the  father  being  dead);  beyond  this  the  chances  of  sur- 
vivorship, his  ability  or  willingness  to  supi)ort  her,  are  matters 
of  conjecture  too  vague  to  enter  into  an  estimate  of  damages 
merely  compensatory. 

According  to  the  appellant's  theory,  the  mother  and  son  are 
supposed  to  live  on  together  to  an  indefinite  age;  the  one  crav- 
ing sympathy  and  support,  the  other  rendering  reverence, 
obedience,  and  protection.  Such  pictures  of  filial  piety  are 
inestimable  moral  examples,  beautiful  to  contemplate,  but  the 
law  has  no  standard  by  which  to  measure  their  loss. 


Digitized  by 


Google 


Oct.  1865.]     State  v.  Baltimore  etc.  R.  R.  Co.  607 

This  court  being  of  opinion  that  the  several  instmctiims 
granted  by  the  court  below  were  as  favorable  to  the  plaintiff 
(the  appellant)  as  she  was  entitled  to,  and  that  she  was  not 
prejudiced  by  the  rejection  of  the  prayers  submitted  on  her 
part,  finds  no  error  in  the  rulings  of  the  court  below  in  the 
first  appeal,  and  will  affirm  the  judgment. 

Judgment  affirmed. 

CUbbibb  or  Pabssvoxbs  IB  Bouin>  to  exerdae  the  Idghflrt  d^give  ol  care  ai^ 
■kiUt  uid  is  liable  for  the  elightest  negligence:  NoOiMb  etc  B.  Ji,  Co.  y.  KB' 
aUj  78  Am.  Deo.  606,  and  note  514;  Mad  JUmr  tie,  R,  R,  €h.  r.  Barber,  07 
Id.  8I2»  and  note  327;  note  to  Baltimore  etc.  B.  JL  Co,  ▼•  Warihkigton,  88  M. 
SeO;  aeealsoi^iira^iiev.  Smith,  10 Id. ^i;  Chkagoete.  B,  B.  Co,y.  George,7l 
Id.  239,  and  notes  to  these  cases. 

LiABiLiTT  OF  Passbnoxb  Cabbzbb  f OF  injury  to  one  not  an  employee  or 
passenger,  and  liability  for  injuries  to  trespassers:  See  LitHe  Sek^lkUl  etc  C(k 
▼.  Norton,  64  Am.  Dec.  672,  and  note  675;  note  to  IfoUon  t.  Western  B.  B. 
Cbrp.,  69  Id.  628;  PAft2dde^p^  e^ /?.  i?.  Cb.  t.  AimmeZ/;  84  Id.  457,  and  note. 
The  carrier  most  exercise  the  utmost  care  and  diligence  to  avoid  mnning  over 
a  person  on  the  track:  Eaet  Tenneeeee  etc.  B.  B.  Co,  v.  8t.  John,  73  Id.  149. 

pLADfTiFV  GAKKOT  Bboovbb  FOB  Ikjubt  received  at  the  hands  of  a  railroad 
company  if  he  is  gnilty  of  contribatory  negligenoe,  although  the  carrier  may 
have  also  been  negligent:  Cfhkago  etc,  B.  B.  Co,  v.  Dewey,  79  Am.  Dec  374^ 
and  note  376;  OaJu^fon  v.  Boiton  etc  B.  B,  Co,,  79  Id.  724,  and  note  726;  iZ&- 
noie  Central  B.  B,  Co.  v.  BwJaier,  81  Id.  282. 

Pabtt  GA52I0T  OoHPLAiN  OF  Oiossioii  to  give  his  instructions  when  those 
given  are  as  favorable  to  him  as  he  is  entitled  to:  Baltimore  etc  B,  B,  Co.  v. 
Worthkigton,  83  Am.  Dec  678,  and  note  589.  That  a  party  can  never  ooni*> 
plain  of  instructions  in  his  favor,  see  Wint*  v.  Morrieon,  67  Id.  658;  Wood  v. 
OIiamberB,  70  Id.  382;  Hanhnv,  Keohik,  74  Id.  276. 

Fathbb  oabkot  Rboovzb  fob  Mental  Suffbbiho  in  an  action  against  a 
common  carrier  for  injuries  to  his  minor  son:  Black  v.  Carrollton  B,  B,  Co,,  68 
Am.  Dec  586,  and  note;  see  also  CAmo^  v.  ifc^or,  68  Id.  553;  Curtie  y.  Boeh- 
etteretcB.B.  Co., 75 Id.  258;  Oxper  v.if«/Ziiii^76Id.638^aodnotestothese 


Hiohbb  Dbobbb  of  Cabb  anb  DnjoBNOB  is  req[uired  by  caniats  of  pas- 
sengers towards  passengers  than  strangers;  towards  the  former  the  utmost 
care  and  skill  are  required,  toward  the  latter  only  such  as  would  be  exennsed 
by  discreet  and  careful  parties,  having  due  regard  for  the  interests  of  aU  con- 
cerned. One  not  sustaining  the  relation  of  passenger  cannot  recover  from 
the  carrier  for  injury  if  by  the  exercise  of  care  and  prudence  he  might  have 
avoided  the  injury:  lUanotM  Cent  B.  B,  Co,  v.  PhilUpe,  55  Dl.  203;  Baltimore 
9tcB,B,Co,  V.  Brehdg,  25  Md.  387;  Bamum  v.  Baltimore  etc  B.  B.  Co,,  24  Id. 
121;  Balthwre  etc  B,  B,  Co,  v.  State,  29  Id.  259,  all  citing  the  prine^  case 

Railway  CoMPAifT  Owbb  Hiohbb  Dbbbbb  of  watohfolness  and  care  to 
those  snstaining  the  relation  of  passenger  than  to  mere  strangers  sustaining 
no  such  relation  to  the  company:  J^enomMe  etc  B,  B,  Co,  v.  Biik^,  AdmW, 
39  Ind.  587,  citing  the  prino^al  case. 

Tbb  FBDrciFAL  oukBB  18  GETBD  In  SottmoTS  etc  B,  B,  Co.  V.  State,  80  lid. 
6Sb  holding  that  in  an  aet&on  by  a  father  to  recover  injuries  to  his  iofnl  son 
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inflicted  by  *  paiiengwr  oazriar,  oaaied  hj  tfaa  oviMr^t  iing,1ifi«fiis  he  aaj 
reoof^er  if  the  injnzy  was  oMued  tbroagli  fuoli  na^ligiaea,  and  Hm  «hild  vied 
•nch  care  aa  might  be  zeaaooaUj  eipeeted  hy  eae  ol  his  age  and  inteUigMea^ 
and  the  plaintiff  waa  not  gnilty  of  negjigaiea  diraotlj  cuntribati^  to  tba 
injury. 

Thx  FBnrciFikL  cio  n  B»>BxraBnB>  and* ^alMiUa  aolt  iffp«dad  a  C 
Am.  Lair  Kdg,,  N.  &»  997. 


Statb  V.  Bishop  and  Musrat. 

WbEKM   GViUKDIAH    IlXMALLT  SXLLS  AMD   TEAHmBI  the  l^mWiij  of  hia 

ward  contrary  to  law,  without  preriona  order  of  ooort^  and  ouufaaia  the 
proceeda  to  hia  own  nae,  it  is  no  anawer  to  an  aetiai  on  hb  bond  by  the 
ward  that  under  the  law  the  aale  itaelf  ia  void,  and  paaaad  no  title  io 
the  pnrchaaer. 

MiasiTRB  OF  Damaoss  aoaxnbt  Ovaedzan  in  aa  action  on  hia  bond  by  the 
ward,  for  the  illegal  diipoaitioa  of  the  latter'a  pyoperty  by  the  guardian 
without  order  of  courts  and  a  cooTeraion  of  the  prooeeda  to  hia  own  use, 
is  the  Talue  of  the  property  illegally  oonverted,  if  nothing  elae  appears 
in  ^ool 

Wtaiux  OuABDiAV  luAOAXXT  Tbansikbs  Oobporats  Stook  atanduig  ia 
the  name  of  the  ward  without  order  of  courts  and  conTcrta  the  proceeds 
to  his  own  use,  the  ward  is  not  cooflned  to  his  action  on  the  guardiaa'a 
bond,  but  has  the  cumalattTe  remedy  against  the  ooiporation.  He  may 
repudiate  the  transfer  aa  void,  and  reoorer  the  stock. 

MxASUBX  OF  Damaoss  dt  Suit  on  OuAamAir's  Bomh.— Where  ward  has 
recorered  from  a  corporation  the  value  of  atock  owned  l>y  him,  and 
illegally  transferred  by  his  guardian,  the  measureof  damagea  in  a  suit 
on  the  latter'a  bond  ia  the  loss  actually  suffbred  by  the  ward  from  the 
breach  of  the  bond. 

Paitt  Who  has  OumrLATZTi  Rim  ■mi  against  one  or  sereral  persons  to 
recover  damagea  for  a  tort»  cannot^  after  recovering  in  one  form  of  actiaB, 
recover  from  the  same  party  for  the  aame  wrong  in  another  form  of 
action;  nor,  if  the  remedy  be  against  aeveral,  and  he  recover  from  one, 
can  he  recover  from  the  others  for  the  same  cause  of  action. 

Fastt  oavnot  Claim  EzniFTioif  fbom  Liabiiitt  for  his  debt  or  contract^ 
or  reduce  the  amount  of  recovery,  on  the  ground  that  aome  other  per- 
aoo,  who  is  a  stranger  to  him,  and  not  liaUe  on  the  aame  obligation,  has, 
under  a  mistake  of  law  or  Uct,  paid  and  indemaifled  the  d^  or  obli- 
gation. 

Bioar  OF  Aonoir  oir  Ovasdiah's  Bohd  does  not  arias  ia  favor  of  a  corpo- 
ration who  pays  to  a  ward  the  value  of  stock  owned  by  him,  and  ille- 
gally transferred  by  the  guardian,  such  payment  being  made  under 
ooadition  that  the  ward  should  institute  suit  on  the  bond  and  have  the 
action  entered  for  the  use  and  prosecuted  for  the  benefit  ol  the  oorpora- 
tion.  The  latter  is  entitled  to  maintain  aa  action  i 
to  recover  the  price  paid  him  for  the  stock. 

Thb  opinion  contains  the  (sLCta. 

Dulanyy  for  the  appellants. 
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By  Court,  Bartol,  J.  We  entertain  no  doubt  whatever  that 
the  breaches  alleged  in  the  amended  narr.  are  within  the  con- 
ditions of  the  bond  sued  on,  and  that  the  fourth  plea  of  the  de- 
fendants would  be  no  defense  to  the  action,  but  would  be  bad 
on  demurrer.  The  object  of  the  guardian's  bond  is  to  secure 
the  ward  against  the  illegal  disposition  of  his  property  by  the 
guardian,  or  its  maladministration;  and  where  a  guardian 
illegally  sells  and  transfers  the  property  of  the  ward  contrary 
to  the  act  of  assembly,  without  a  previous  order  of  the  orphans* 
court,  and  converts  the  proceeds  to  his  own  use,  it  is  no  an- 
swer to  an  action  on  the  bond  by  the  ward  that  under  the  act 
of  assembly  the  sale  itself  is  void,  and  passed  no  title  to  the 
purchaser.  In  such  case  it  is  clear  that  the  action  could  be 
maintained,  and  if  nothing  else  appeared  the  measure  of 
damages  would  be  the  value  of  the  property  illegally  con- 
verted. 

The  case  before  uSy  however,  is  not  presented  in  this  form;  it 
arises  upon  an  agreed  statement  of  foots,  and  the  only  question 
presented  is,  What  is  the  true  measure  of  damages  upon  the 
foots  stated? 

In  the  case  of  Mayor  and  City  Council  of  BalUmore  v. 
Normany  4  Md.  352,  it  was  decided  that  a  transfer  of  stock 
standing  in  the  name  of,  a  ward,  made  by  a  guardian  without 
the  order  of  the  orphans'  court,  was,  under  the  act  of  1843, 
chapter  304,  void,  and  the  rights  of  the  ward  were  not  affected 
by  it. 

It  thus  appears  that  in  a  case  like  this  the  ward  is  not  con- 
fined to  his  action  xrpaa  the  bond,  but  has  the  cumulative 
remedy  against  the  corporation,  may  repudiate  the  sale  as 
void,  and  recover  the  stock  thus  illegally  transferred:  See 
also  Chew  v.  Bank  of  Baltimore,  14  Md.  300. 

In  this  case  it  appears  from  the  facts  stated  that  the  cestiUe 
que  use  have  recovered  from  the  Fredericktown  Turnpike  Road 
Coinpany  and  the  Union  Manufocturing  Company  the  value 
of  the  shares  of  stock  in  those  companies  respectively,  which 
had  been  illegally  transferred  by  their  guardian,  and  the  ques-^ 
tion  is,  whether  that  foot  reduces  the  measure  of  damages  in 
this  action,  or  whether  they  are  entitled  to  recover  in  this  suit 
the  same  amount  as  if  the  stock  had  been  lost  to  them  and 
they  had  received  no  indemnity  or  compensation  whatever 
from  the  companies.  The  mere  statement  of  this  question,  it 
seems  to  us,  carries  with  it  its  own  solution.  No  authority 
need  be  cited  to  establish  the  familiar  proposition  that  where 
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a  parfy  has  onmnlatiTe  remedies  against  one  person  or  seyeral 
persons  to  recover  compensation  for  a  tort,  he  cannot,  after  he 
has  recovered  compensation  in  one  fdrm  of  action,  recover 
from  the  same  person  indemnity  for  the  same  wrong  in  another 
form  of  action;  nor,  if  the  remedy  be  against  several,  and 
compensation  be  recovered  from  one,  can  damages  for  the 
same  canse  of  action  be  afterwards  recovered  against  the 
others.  The  measure  of  damages  in  this  suit  is  the  loss  actu- 
ally suffered  by  the  c$$tui$  que  um,  from  the  breach  of  the  con- 
dition of  the  bond  committed  by  the  guardian,  and  if  the  sale 
of  their  stock  was  void  under  the  act  of  1843,  and  they  have 
In  £act  had  it  or  its  value  restored  to  them  by  the  companies, 
then,  though  this  fsLCt  does  not  defeat  this  action,  it  reduces 
the  right  of  the  plaintiff  to  recover  nominal  damages  only, 
and  according  to  the  agreement  in  the  case,  a  judgment  for 
the  defendants  was  properly  entered. 

It  appears  from  the  statement  of  facts  that  the  two  com* 
panics  made  it  a  condition  precedent  to  their  restoring  the 
stock  or  its  value  that  this  suit  on  the  bond  should  be  insti- 
tuted; and  in  conformity  with  that  requirement  this  suit  was 
brou^t,  and  is  entered  for  their  use  and  really  prosecuted 
for  their  benefit  The  appellants  have  relied  ui)on  this  fact 
as  material  in  the  decision  of  the  case,  and  have  argued  that 
it  falls  within  the  principle  decided  in  Merryman  v.  StaU^  6 
Har.  &  J.  428,  and  Whiting  v.  Independent  Mutwd  Ins.  Co.y  15 
Md.  297. 

But  the  distinction  between  those  cases  and  this  is  very 
obvious:  in  them  it  was  held  that  a  defendant  could  not 
claim  exemption  from  liability  for  his  own  debt  or  on  his  own 
contract,  or  reduce  the  amount  of  the  plaintiff's  recovery,  on 
the  ground  that  some  other  person  who  was  a  stranger  to  him 
and  not  liable  to  the  plaintiff  for  the  same  debt,  or  in  respect 
of  the  same  cause  of  action  had,  under  a  mistake  of  facts  or 
of  law,  paid  and  indemnified  the  plaintiff.  In  such  case  the 
payment  does  not  inure  to  the  benefit  of  the  defendant,  and 
this  for  obvious  reasons.  If  the  payment  were  made  under  a 
mistake  of  fact,  the  plaintiff  would  be  liable  in  an  action  by 
the  party  from  whom  he  had  received,  and  if  paid  under  a 
mistake  of  law,  although  he  could  not  be  compelled  by  an  ac- 
tion to  pay  it  back^  yet  in  good  conscience  he  ought  to  do  so, 
and  in  neither  case  could  the  defendant,  who  is  a  stranger  to 
the  transaction,  claim  that  the  plaintiff  should  retain  the 
sum  so  received  by  him  from  others,  so  that  he  (the  defend* 
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ant)  may  be  exempt  from  liability  upon  his  own  contract,  to 
which  they  are  strangers. 

Here  the  companies  were  not  strangers  to  the  transaction 
xrpon  which  the  plaintiff's  right  of  action  arose,  the  illegal 
transfer  of  their  stock;  on  the  contrary,  they  were,  in  contem- 
plation of  law,  tort-feasors,  equally  with  Bichard  C.  Murray, 
the  guardian,  and  were  alike  responsible  to  the  wards  for  the 
stock  or  its  value.  They  might  be  entitled  to  their  action 
against  Richard  C.  Murray,  to  recover  back  the  price  paid  him 
for  the  stock,  but  they  have  no  right  of  action  on  the  guar- 
dian's bond,  and  cannot  therefore  legally  claim  that  in  this 
suit  a  larger  sum  should  be  recovered  thw  if  the  case  had  not 
been  entered  for  their  use. 

This  court  being  of  opinion  that  upon  the  feu^ts  stated  the 
original  eeshUi  que  um  are  entitled  to  recover  no  more  than 
nominal  damages,  the  judgment  appealed  from  will  be  af- 
firmed. 

Judgment  affirmed. 

Saui  of  Wjold'b  Fmononnr  bt  OuABDiAii  to  pay  hb  own  debt  is  *  breaoh 
of  tnut:  HwUm'T.  Lawrmc^M  Adm'r,  62 Am.  Deo.  64^  note 647. 

Whsbb  Quabdun  Illioallt  Sklls  WikBD's  FlOPiSTT  and  oonrerts  the 
prooeeda  to  hie  own  Qse,  the  wirdy  beddee  having  hie  remedy  oa  the  gaardian'fl 
bond,  may  repudiate  the  aale  and  reoover  the  property:  Sohooler  on  Domee- 
tio  Belationa,  sea  384,  citing  the  principal  caae. 

BaooTXET  n  Bab  to  Subsiquxnt  Aonom  for  the  aame  breach  of  oove* 
■ant:  Windim  <md  Oa$mon  t.  8ioke$,  67  Am.  Dec  242;  and  note.  This  is 
tme  although  the  defendanta  may  be  different  persons:  Thonuuon  ▼.  Odmrn^ 
68  Id.  1G9,  and  note  164;  ZonI  ▼.  Cftocfftounie,  66  Id.  290,  and  note  296.  And 
the  reoovery  is  binding  npon  parties  and  priTies:  LipBoomb  v.  PotUtt,  77  Id. 
651,  endnote. 

JuooxBirr  AOAiswt  OmaiB  bob  Tobt  is  only  a  liquidation  of  damages, 
and  is  not  a  bar  to  the  recovery  of  the  amoont  from  the  soreties  on  his  bonds 
CkaHuY.  SaakImB,  71  Am.  Dec  148. 


Gallaohbb  V.  Shipley- 
cm  Mabtlabo,  41B.J 

Obbbbal  Bxtlb  hi  that  Tebabt  ubdxb  Fabiono  Lbabb  or  contract  has 
no  right  to  remore  from  the  premises  so  occapied  any  manure  made  in 
whole  or  in  part  from  the  prodnoe  of  the  land,  withoat  an  express  stipn* 
lation  to  that  effect  in  the  agreement. 

Whbbb  Lbabb  Is  Obmebal  nr  m  FBOVisioirs  and  terms,  and  expresses 
nothing  as  to  the  mode  in  which  the  lessees  are  to  nse  or  occnpy  the 
premises,  they  t^>o  clothed  with  full  power  and  right  to  occnpy  and  use 
the  land  demised  for  any  lawful  purpose  not  injnrions  to  the  reversion. 
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SnFULATZOHS  OofSTAiSED  Jh  Lbasb  m  to  the  condition  in  which  the  prop- 
erty ifl  to  be  retmned  at  the  end  of  the  term,  hat  having  no  relation  as 
to  an  intermediate  ooenpation,  raiiee  no  preenmption  as  to  the  use  to 
whioh  the  land  is  to  be  applied 

VmuL  AoRimxHT  terwxKN  LaimLOBO  amd  Tbhaht  cannot  affoct  the 
rights  of  parties  holding  the  demised  premises  mider  the  lessee  withoat 
notioe  of  it 

RaoBT  OF  Tkcaitt  to  Rxmotb  Mahubb.  —Where  a  lease  is  general  in  its 
terms,  and  says  nothing  of  the  mode  in  which  the  tensnt  is  to  use  the 
demised  premises,  he  may  nse  them  as  a  coixal  for  cattle^  and  when  such 
cattle  are  fed  with  snpplies  prooored  from  sources  foreign  to  the  land, 
he  may  remore  all  mannre  made  by  them  whidi  is  not  oommingled  with 
the  soQ,  provided  he  nses  reasonable  care  and  skill  in  removing  the 
i  from  the  land  so  as  to  prevent  injury  thereto^ 


Ths  opinion  contains  the  fiaots. 
WiUiams  and  Barry ^  for  the  appellants. 
Machen  and  Fishery  for  the  appellee. 

By  Court)  Cochran,  J.  The  professed  object  of  the  ajq^llee 
in  filing  this  bill  was  to  stay  irreparable  injury  and  waste, 
which  he  alleges  was  being  committed  by  removing  manure 
from  land  of  which  be  was  the  lessor;  but  we  have  been  satis- 
fied by  an  examination  of  the  record  that  his  real  purpose  was 
to  secure  the  manure  as  an  accretion  or  appurtenance  to  the 
soil  of  the  leased  premises.  It  is  immaterial,  however,  on 
which  theory  the  bill  goes,  for  both  present  the  question  as  to 
the  right  of  property  in  the  manure;  and  as  the  case  must  ulti- 
mately turn  upon  the  decision  of  that  question,  we  think  it 
should  be  dealt  with  at  once,  without  regard  to  any  of  the  sub- 
ordinate points  considered  in  course  of  the  argument. 

It  is  settled  by  the  general  current  of  American  as  well  as 
English  authorities,  that  a  tenant,  under  a  farming  lease  or 
contract,  has  no  right  to  remove  from  the  premises  so  occupied, 
without  an  express  stipulation  to  that  effect,  any  manure  made 
in  whole  or  in  part  from  the  produce  of  the  land:  PuUeney  v. 

Sheltonj  5  Ves.  147;  S.  C,  6  Id.  260,  261;  Ondaw  v. ,  16 

Id.  178;  Fay  v.  Muzzey,  13  Gray,  56  [74  Am.  Dec.  619]; 
Laasea  v.  Reedy  6  Me.  222;  Goodrich  v.  Jonesy  2  Hill,  142;  Mid- 
dlebrook  v.  Corwin,  15  Wend.  169;  Wetherbee  v.  EUisony  19  Vt. 
879;  Plumer  v.  Plvmery  30  N.  H.  558.  In  such  a  case,  the 
manure  is  not  regarded  as  a  product  of  the  land  to  which  the 
tenant  is  exclusively  entitled,  but  as  ordure  or  compost  result- 
ing from  the  consumption  or  decay  of  those  products,  required 
by  the  land  to  repair  the  waste  to  which  it  has  been  subjected 
in  producing  the  crops  consumed;  and  it  is  for  that  reason  that 
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the  law  holds  the  manure  in  such  a  case  to  be  an  accretion  to 
the  land  which  the  tenant  cannot  remove.  This  role,  it  is  in- 
sisted, applies  to  the  present  case,  and  in  examining  this  prop- 
osition it  will  be  necessary  to  refer  with  some  care  to  the  facts 
shown  by  the  admissible  evidence  contained  in  the  record. 

The  lease,  exhibited  by  the  appellee  with  his  bill,  is  general 
in  its  provisions  and  terms;  it  says  nothing  of  the  mode  in 
which  the  lessees  were  to  use  or  occupy  the  demised  premises; 
and  they  were  clothed,  in  our  opinion,  with  full  power  and 
right  to  occupy  and  use  the  land  described  in  the  lease  for  any 
lawfol  purpose  not  injurious  to  the  reversion.  It  is  true  that 
the  lease  contains  stipulations  as  to  the  condition  in  which  the 
property  is  to  be  surrendered  at  the  expiration  of  the  term,  but 
these  provisions  have  no  relation  to  the  intermediate  occupa- 
tion, and  of  course  raise  no  presumption  as  to  the  use  to  which 
the  land  was  to  be  applied.  The  averment  in  the  bill  of  an 
understanding  between  the  appellee  and  lessees  that  the  land 
was  to  be  used  for  depasturing  cattle  does  not  affect  the  appel- 
lants here,  nor  can  such  an  assignment  limit  in  any  degree,  so 
fSEur  as  they  are  concerned,  the  legal  effect  and  operation  of  the 
terms  of  the  lease.  Whatever  the  case  was  as  between  the 
immediate  parties  to  the  lease,  it  is  clear  that  no  mere  verbal 
understanding  between  them  could  affect  the  rights  of  persons 
holding  under  the  lessees  without  notice  of  it,  but  the  appellee 
does  not  allege,  nor  does  he  contend,  that  these  appellants 
entered  upon  the  demised  premises  with  notice  of  any  such 
understanding.  We  think,  by  the  true  construction  of  the 
lease,  that  the  appellants  were  not  bound  to  use  the  demised 
premises  for  the  purposes  of  husbandry  alone,  but  that  they 
were  at  liberty  to  occupy  the  same  for  any  lawful  purpose 
whatever. 

The  appellee  alleges  that  the  appellants  had  for  some 
months  before  filing  the  bill,  and  at  that  time  were  occupying 
and  using  the  land  in  question  as  a  corral  or  pen  for  herding 
large  numbers  of  cattle  brought  thither  to  be  slaughtered  for 
the  use  of  the  armies  of  the  United  States.  This  fact  is  ad- 
mitted by  the  answer,  and  it  abundantly  appears  from  the 
proof  that  the  cattle  there  herded  were  fed  with  provender 
supplied  altogether  from  sources  foreign  to  the  land;  and  that 
for  the  beneficial  or  economical  use  of  it  in  that  way  it  was 
necessary  from  time  to  time  to  remove  the  manure  deposited 
on  the  Bwrhce.  It  would  seem  impossible  on  this  state  of 
case  to  apply  the  rule  insisted  on  by  the  appellee.    The  land 
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farnished  ooihing  for  the  support  of  the  cattle,  nor  was  it  ex- 
hausted hj  cultiyation  or  by  the  use  to  which  it  was  applied; 
on  the  contrary,  the  evidence  shows  conclusively  that  it  was 
constantly  improving  by  accretions  to  the  soil  tiiat  could  not 
be  removed  with  the  manure.  The  appellants  were  not  occu- 
pying the  land  under  a  fEurming  lease,  and  in  using  it  for  the 
purpose  disclosed  by  the  evidence,  neither  were  iiguring  or 
could  injure  the  interest  or  estate  of  the  lessor.  The  rule  gov- 
erning the  case  of  a  tenant  under  a  fanning  lease  is  founded 
upon  facts  and  considerations  wholly  different  from  those 
shown  by  the  proof  here;  and  we  think,  as  it  cannot  be  ap- 
plied to  this  case  for  that  reason,  that  there  is  no  substantial 
ground  for  disputing  the  appellants'  right  of  property  in  the 
manner  claimed  by  them.  The  appellee,  however,  further  in- 
sists that  the  manure  became  so  commingled  with  the  soil  of 
the  land  that  it  was  impossible  to  remove  it  therefrom  without 
removing  the  soil.  This  presumption  seems  in  its  nature  to 
be  speculative  rather  than  positive,  for  even  admitting,  as 
probably  was  the  factj  that  much  of  the  manure  was  trampled 
in  and  commingled  with  the  soil,  it  by  no  means  follows  that 
such  as  was  not  trampled  in  could  not  be  removed  from  the 
BXiibce  without  removing  the  soil.  The  evidence  shows  be- 
yond question  that  only  such  manure  as  remained  on  the  sur- 
face, and  capable  of  removal  without  injury  to  the  land,  was 
removed.  How  the  removal  of  such  manure  could  injure  or 
affect  the  estate  of  the  lessor  is  a  matter  somewhat  difficult  to 
discover.  We  admit  that  while  the  appellants  had  the  right 
of  property  in  such  manure  as  was  not  commingled  with  the 
soil,  and  the  consequent  right  of  removal,  they  were  bound  to 
exercise  their  right  of  removal  with  such  dUigent  care  and 
skill  as  would  prevent  injury  to  the  land.  We  conclude,  how- 
ever, from  a  careful  review  of  the  testimony,  that  reasonable 
skill  and  care  were  exercised  by  the  appellants  in  removing 
the  manure  claimed  by  them.  The  proof  shows  that  the  im- 
plement used  for  that  purpose  was  constructed  with  especial 
reference  to  that  end,  and  that  it  was  nearly  if  not  quite  im- 
possible, in  using  it,  to  inflict  any  injury  whatever  in  the  way 
of  removing  the  soiL 

We  are  of  opinion,  looking  to  the  facts  and  circumstances 
admitted  and  established  by  the  evidence,  that  the  court  be- 
low erred  in  xeftising  to  dissolve  the  ix^unction,  and  will  there- 
fore sign  a  decree  reversing  the  order  appealed  from,  with  costs 
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to  the  appellants,  dissolying  the  iqjunctioii  and  lemanding 
the  cause. 
Order  reversed,  injunction  dissdved,  and  oanse  remanded. 

In  Absxxiok  ov  Ezfbbs  Condition  nr  Lbao^  a  tniiit  oaimot  remort 
mannre  made  on  the  demited  premiaet  in  the  ofdinafy  ooane  of  husbandry 
c»r  oommingled  with  the  soil:  Dameb  ▼.  Pond^  32  Am.  Deo.  269,  and  note 
271;  Lewis  ▼.  Jomc  66  Id.  660.  and  note  664;  amim,  SnMMfiek  ▼.  EUimm. 
38  Id.  697. 

Tenant  mat  Rmovx  Manubx  made  in  a  Urery-atable,  or  in  any  manner 
not  comiected  with  the  ordinary  course  of  agrionltiire:  Damiela  ▼.  Pond,  32 
Am.  Dec  269;  bat  it  is  held  in  Lewia  ▼.  Jonet,  66  Id.  660,  that  mannre  can- 
not be  removed  when  made  from  hay  or  grain  not  raised  on  the  premises,  in 
the  absence  of  proof  as  to  what  proportion  sooh  hay  and  grain  bore  to  tha 
whole  amoont  raised  on  the  premises. 

Pabtt  Taun o  PoflsnsioN  vndbe  Tenant  is  bound  by  the  oovwiaata  fm 
the  tatter's  lease:  Win§km  t.  PremdeHi  eie.  Franklim  Academff^  61  Am.  Dacw 
6l%andaoU642. 
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CASES 

IK  TBI 

SUPREME  JUDICIAL  COURT 

ov 
MASSACHnSETT& 


Stbtbns  V.  Inhabitants  of  Boxford. 

nOALLBII»«.1 
BviivKnOB   OF  DUM   GaRS   SufflCUmT  TO  BB  SUBMITIXD   TO   JUXT.— On  • 

bill  of  exoeptiona  an  appellate  court  will  hold  that  the  riding  of  a  safe 
and  gentle  horse  on  a  dark  night,  by  one  who  nnderstands  how  to  man- 
age a  horse,  over  a  familiar  road,  and  turning  oat  npon  meeting  a  oar* 
riage,  shows  reasonable  care,  where  an  action  is  brought  to  reoo^er  for 
an  injory  sustained  by  reason  of  a  defectiTe  highway. 

CO&RBCT    iKSTBUOnONS    IN    ACTION    AGAINST  ToWN  TO  RbOOTXB  VOR  FeB- 

80NAL  Injurhs  Sustainxd  bt  PLAiNTmr  WHILX  RmiNo  ON  Horse- 
back UPON  Highway,  bt  Going  ovr  vrox  Bank  whxrb  thxrb  was 
No  Rahjno.  — The  defendants,  in  snoh  case,  haye  no  ground  of  excep- 
tion, where  the  jury  are  instructed,  according  to  defendants'  request* 
that  "  if  the  horse  passed  the  bank  wall  in  safety,  and  while  proceeding 
in  the  adjoining  field,  stepped  on  ice  and  slipped  down  and  thus  injured 
the  plaintiff,  he  could  not  recover,"  though  the  judge  adds,  after  giving 
such  requested  instruction,  that  *'  if  the  horse,  by  the  reason  of  a  want 
of  a  railing,  went  over  the  bank  wall,  and  immediately,  and  while  under 
the  same  impulse  or  impetus,  slipped  on  ice  in  the  field  and  fell,  thereby 
injuring  the  plaintiff  the  town  would  be  liable.*^  The  want  of  a  railing 
in  such  case  is  a  defect  which  must  be  regarded  as  the  proximate  cause 
of  the  injury 

Tort  to  recover  for  a  personal  injury  sustained  by  reason 

of  a  defective  highway.    The  plaintiff's  evidence  tended  to 

prove  that  he  was  twentynseven  years  old;  that  he  had  lived 

in  Boxford,  at  the  house  of  Thomas  Sawyer,  for  eighteen  years; 

that  he  had  always  been  in  the  habit  of  driving  horses;  that 

on  the  night  of  February  11,  1863,  one  of  Sawyer's  horses  got 

away;  that  he  thereupon  mounted  a  gray  colt,  bareback  and 

without  martingales,  to  go  after  him;  that  the  colt  was  gentle; 

ei6 
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that  he  had  frequently  driven  him  and  ridden  bareback, 
though  not  without  martingales;  and  that  while  going  on  the 
road  five  or  six  miles  an  hour,  the  evening  being  dark,  he 
heard  a  carriage  coming,  and  turned  out,  and  immediately 
found  himself  over  the  bank  and  injured  in  his  foot  There 
was  testimony  as  to  the  tracks  of  the  horse  at  and  near  the 
place  where  he  went  off,  and  as  to  the  condition  of  the  road. 
But  neither  the  plaintiff  nor  the  persons  in  the  carriage  were 
able  to  testify  precisely  where  or  how  the  injury  occurred. 
The  defendants  contended  that  the  injury  occurred  by  reason 
of  the  plaintiff's  foot  coming  in  contact  with  the  wheels  of  the 
carriage,  and  that  he  was  thereby  thrown  upon  the  road,  the 
horse  only  going  off  the  bank;  and  that  if  the  injury  did  not 
occur  in  that  manner,  the  horse  passed  safely  over  the  bank, 
and  after  that,  while  proceeding  in  the  adjoining  field,  stepped 
on  ice  and  fell  and  caused  the  injury.  The  jury  were  in- 
structed as  shown  in  the  second  section  of  syUabuBj  supra* 
Other  facts  are  stated  in  the  opinion.  Verdict  for  plainti£^ 
with  $1,250  damages.    Defendants  alleged  exceptions. 

S.  B.  IveSy  Jr.,  for  the  defendants. 

J.  B,  Lardy  for  the  plaintiffs 

By  Court,  Chapman,  J.  The  first  exception  is  to  the  ruling 
of  the  presiding  judge,  that  the  evidence  offered  by  the  plain- 
tiff, tending  to  prove  due  care  on  his  part,  was  sufficient  in 
law  to  be  submitted  to  the  jury.  The  court  are  of  opinion  that 
this  ruling  was  correct.  The  evidence  tended  to  show  that  he 
understood  how  to  manage  a  horse,  and  that  the  horse  he  rode 
was  gentle  and  safe;  and  the  facts  proved  as  to  the  darkness 
of  the  night,  the  condition  of  the  road,  the  turning  out  for  the 
purpose  of  passing  the  carriage  which  he  met,  the  place  where 
the  accident  occurred,  and  the  tracks  which  were  seen  after- 
wards, were  sufficient  to  enable  a  jury  of  practical  men  to 
judge  whether  he  used  such  reasonable  care  as  the  circum- 
stances required,  even  though  he  was  unable  to  tell  precisely 
how  and  where  the  accident  occurred.  The  court  cannot  see 
judicially  that  the  jury  erred  in  finding  for  the  plaintiff  on 
this  point. 

The  only  other  exception  which  is  insisted  on  relates  to  the 
rulings  made  by  the  judge  after  the  defendants  had  made  their 
request  for  instructions.  These  appear  to  be  sufficiently  favor- 
able to  them.  Under  them  the  jury  must  have  found  that  the 
injury  to  the  plaintiff  was  caused  solely  by  the  defect;  and  tf 
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thiB  were  so,  it  could  not  be  essential  that  they  should  be  able 
to  determine  the  precise  place  in  the  road  where  it  occurred,  or 
the  precise  manner  in  which  it  occurred.  And  if  the  horse,  by 
reason  of  the  want  of  a  railing,  went  over  the  bank,  and  im- 
mediately, and  while  under  the  same  impulse  or  impetus  that 
carried  him  over,  slipped  on  the  ice  in  the  field  and  fell, 
thereby  injuring  the  plaintiff,  this  defect  must  be  regarded  as 
the  proximate  cause  of  the  injury.  The  case  of  Palmer  v.  An- 
dovevj  2  Gush.  600,  sustains  this  view,  though  the  injury  was 
not  received  within  the  limits  of  the  highway;  and  the  case  of 
Sparhawh  v.  SdUm^  1  Allen,  30  [79  Am.  Dec.  700],  where  the 
plaintiff  had  proceeded  a  considerable  distance  before  the  in- 
jury  happened,  is  clearly  distinguishable  from  this  case. 
Exceptions  overruled. 

Cabb  Imvolviho  PLAnvTxiv's  Uai  ov  Due  Oabe  should  be  Submiitse 
TO  JuBT,  WHBM:  See  note  to  OcUiagam  ▼.  Boattm  tie  B,  B,  Ca^  79  Am.  Deo. 
727;  /to  ▼.  SackeU,  ptmi,  p.  682;  extended  note  to  O'MaOe^  ▼.  Dorm,  78  Id. 
406^  on  Iftw  of  the  road;  Wcurrm  v.  lUeklmrg  B.  i^.  Cx,  86  Id.  700^  end  noiei 
^fiow  V.  J7oiiMtfbiil0  iZ:  A.  Cb.,  86  Id.  720^  end  note  thezefak 


Banpibld  V.  Whipplb. 

(10  A&LBH,  97.] 
ILyRSB  OAHHOV  BB  HXLD   LlABLB   JODITLT  WTTK  BIS   SBBTAST  fOT  •&  ia* 

jury  done  by  the  eerranty  in  the  nuurter'a  abaenoe,  to  a  hone  hired  by 
the  maater;  bat  thia  rnle  doea  not  apply  to  the  oaae  of  a  hone  hired  by 
one  peraon,  introated  by  him  to  another,  and  injured  by  the  immoderate 
driying  of  the  aeoond  in  the  preaenoe  and  with  the  aaaiatanoe  of  the  firat. 

DuTiKo  HoBSB  TO  Dbath,  JonTT  LiABnjTT  lOB.  —  Where  a  horae  ia  let  to 
A,  and  delivered  by  the  owner  to  B,  upon  the  credit  of  A,  and  the  hone 
ia  driven  to  death  by  B,  with  the  aid  and  aasent  of  A,  who  ia  driving  an* 
other  horae  near  him  on  the  aame  road^  both  may  be  held  jointly  liable 
to  the  owner. 

Etxdxkos  that  OsioDrAL  Ohabos  oh  Books  of  Acooukt  was  Madb  to 
OEBTAm  PBBtfON  0  Pbhia  Faodi  onlt,  and  not  oondosive  evidence 
that  the  contract  waa  made  with  him  or  upon  hia  credit. 

Wbbthbb  Rblatioh  ov  Mastbb  and  Sbbvant,  on  Puhcipal  avd  Aoxht, 
ezista  between  defendanta  jointly  proaeoated  for  a  tort  ia  a  qoeation  of 
imet  for  the  jury. 

AmoKKBBT  ov  Pbopebtt  to  Bboapb  LiABUiirr  vor  Tort.  — In  an  action 
to  recover  damagea  for  an  injnry  to  a  hired  horae^  oocaaioned  by  immod- 
erate driving,  evidence  ia  competent  to  prove  that  the  defendant,  imme- 
diately after  the  injury  charged,  made  an  aaaignment  of  aU  hia  property. 

Tort  against  Horace  Whipple  and  James  Rowell.    The 
writ  was  dated  August  8,  1£63.    The  second  count  in  the 
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declaration  was  as  follows:  ''And  the  plaintiffs  further  say  that 
the  said  Whipple  hired  of  them  a  certain  horse  and  carriage 
to  drive  in  a  moderate  and  proper  manner;  and  the  said  Whip- 
ple agreed  to  return  said  horse  to  the  plaintiffs  in  good  order 
and  condition.  Yet  the  said  Whipple,  wholly  regardless  of 
his  duty  and  undertaking  in  the  premises,  deliyered  said 
horse  to  said  Rowell  to  drive,  and  the  said  Rowell  improperly 
and  immoderately  drove  said  horse  to  Lowell  and  beyond  said 
Lowell,  to  wit,  to  Tyngsborough  and  Hudson;  and  the  said 
Whipple  aided  and  assented  to  said  immoderate  driving,  by 
reason  of  which  immoderate  driving  the  said  horse  was  killed 
by  the  said  Whipple  and  Rowell,  and  the  said  Whipple  never 
returned  the  said  horse  to  the  plaintiffs,  but  on  the  contrary, 
with  said  Rowell,  by  reason  of  said  immoderate  driving,  killed 
said  horse."  Bach  defendant  answered  separately.  It  ap- 
peared that  the  defendants  had  arranged  for  a  pleasure  excur- 
sion together  on  August  6, 1863,  and  on  the  morning  of  that 
day  they  started  from  Lawrence  together,  each  driving  a  horse 
and  buggy  belonging  to  the  plaintiffs,  and  each  accompanied 
by  a  woman.  They  drove  a  few  miles  beyond  Lowell,  where 
the  horse  called  the  bay  colt,  driven  by  Rowell,  fell,  and  died 
in  a  few  minutes.  There  was  evidence  tending  to  show  that 
the  bay  colt  was  killed  by  immoderate  driving.  The  testi- 
mony as  to  whom  the  original  charge  was  made  was  conflicting. 
Plaintiff  Banfield  testified  that  Whipple  was  charged  with  the 
two  horses;  but  the  defendants  testified  that  the  bay  colt  was 
charged  to  Rowell  and  the  other  horse  to  Whipple;  but  the 
jury  found  that  the  bay  colt  was  also  hired  to  Whipple.  On 
the  morning  of  August  6th  Whipple  called  and  took  a  horse 
and  buggy.  Rowell  soon  after  called  and  took  the  bay  colt 
and  buggy,  delivered  to  him  by  Banfield,  and  soon  afterwards 
the  defendants  met  in  Lawrence,  and  proceeded  as  above, 
Rowell  having  the  full  management  and  control  of  the  bay 
coif.  Plaintiffs  were  allowed  to  prove  that  on  August  7th 
Whi^le  and  Rowell  made  simultaneous  assignments  of  all 
their  property.  Upon  the  subjects  embraced  in  defendants' 
prayers  for  instructions,  the  jury  were  substantially  instructed 
that  the  defendant  Whipple  was  not  liable  unless  they  were 
satisfied  that  the  contract  of  hiring  was  made  with  him  as  to 
both  horses,  and  that  both  horses  were  delivered  upon  his 
credit;  but  if  they  were  so  satisfied,  and  that  Whipple  in* 
trusted  the  bay  colt  to  Rowell  to  drive,  who  killed  it  by 
immoderate  driving,  he  was  liable  under  the  second  count; 
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that  the  charges  upon  the  order-slate  were  evidence  upon  this 
issue,  and  if  made  as  claimed  by  the  defendants,  strong  evi- 
dence against  the  plaintiffs,  but  not  necessarily  conclusive; 
that  if  Rowell  killed  the  horse  by  immoderate  driving  he 
would  be  liable  under  the  second  count,  whether  it  was  hired 
by  Whipple  or  himseH  The  jury  returned  a  verdict  for  the 
plaintiffs,  and  upon  inquiry  by  the  court  stated  that  they 
found  a  verdict  against  both  defendants  on  the  second  count, 
and  that  the  contract  of  hiring  was  made  by  Whipple,  and 
the  horse  immoderately  driven  by  Rowell  so  that  he  died. 
Defendants  alleged  exceptions. 

E,  J.  Sherman^  for  the  defendants. 

D.  8av/nder$y  Jr.y  and  0.  E.  Hoodj  for  the  plaintiffs. 

By  Court,  Gray,  J.  The  jury,  by  their  verdict  for  the  plain* 
tiffs,  have  found  that  the  horse  was  hired  of  the  plaintiffs  by 
Whipple,  and  was  driven  immoderately  by  Rowell,  with  the 
aid  and  assistance  of  Whipple,  and  thereby  killed.  The  gen- 
eral verdict  against  both  defendants  is  not  qualified,  or  turned 
into  a  special  verdict,  by  the  answers  of  the  jury  to  the  in- 
quiries of  the  judge.  The  answer  that  the  horse  was  immod- 
erately driven  by  Rowell  is  conclusive  of  his  liability,  but  does 
not  necessarily  show  that  Whipple  might  not  also  be  liable, 
under  proper  instructions  and  on  sufficient  evidence. 

It  is  true  that  a  master  cannot  be  held  liable  jointly  with 
his  servant  for  an  injury  done  by  the  servant  in  the  master's 
absence  to  a  horse  hired  by  the  master:  Parsons  v.WinchMy  5 
Cush.  592  [52  Am.  Dec.  745].  But  that  rule  does  not  apply  to 
the  case  of  a  horse  hired  by  one  person,  intrusted  by  him  to 
another,  and  injured  by  the  immoderate  driving  of  the  second 
in  the  presence  and  with  the  assistance  of  the  first  If  Whipple 
hired  this  horse,  and  co-operated  in  the  immoderate  driving, 
either  by  speaking  to  Rowell  or  to  the  horse,  or  by  exciting 
this  horse  by  fast  driving  of  the  other,  or  in  any  other  manner, 
the  plaintiffs'  previous  knowledge  that  this  horse  was  to  be 
driven  by  Rowell  for  his  own  pleasure  could  not  exempt 
Whipple  from  liability. 

Evidence  that  the  original  charge  on  the  plaintiffs'  books 
was  to  Rowell  by  name  was  prima  fa^  only,  and  not  conclu- 
sive, that  the  contract  of  hiring  was  made  with  Rowell:  Jamet 
V.  SpavldinQf  4  Gray,  451;  Lee  v.WheeUr^  11  Id.  239;  ComTnor^ 
wealth  V.  Jeffries,  7  Allen,  564  [83  Am.  Dec.  712]. 

Whether  the  relation  of  master  and  servant,  or  principal 
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and  agent,  existed  between  the  defendants  was  a  question  of 
fact  for  the  jury. 

The  specific  instructions  asked  for  were  therefore  rightly 
refused.  The  only  instructions  reported  are  those  given  ^'  upon 
the  subjects  embraced  in  the  prayers."  The  instruction  that 
Whipple  was  liable  if  he  hired  both  horses,  and  intrusted  one 
to  Rowell  to  driye,  who  killed  it  by  immoderate  driving,  is  to 
be  taken  as  applied  to  the  prayers  for  instructions,  and  to  the 
admitted  fact  that  the  defendants  were  driving  in  company 
with  each  other  when  this  horse  was  killed.  No  request  was 
made  for  instructions  upon  the  degree  of  presence  and  co- 
operation requisite  to  make  Whipple  liable  as  aiding  and 
assisting  in  the  immoderate  driving  by  Rowell;  and  we  must 
presume  that  this  was  covered  by  the  instructions  as  to  im- 
moderate driving,  and  other  instructions  which,  as  the  bill  of 
exceptions  states,  were  given  and  not  excepted  to. 

The  single  exception  taken  to  the  admission  of  evidence  re- 
lates to  the  assignments  made  by  both  defendants  of  all  their 
property  on  the  day  after  the  accident.  But  these  assign- 
ments, made  at  that  time,  simultaneously  (Rowell  being  the 
attesting  witness  to  Whipple's  assignment),  without  any  proof 
of  consideration  except  the  recitals  in  the  assignments,  were 
some  evidence  that  the  defendants  were  conscious  of  liability 
and  endeavored  to  escape  from  it,  the  weight  of  which  was  to 
be  determined  by  the  jury:  Stratum  v.  FarweUf  Middlesex, 
1843  [not  reported]. 

Exceptions  overruled. 

All  Who  An>,  Comicakd,  Advisk,  or  OofUsmriJfCB  Coioobsioh  of 
ToBT  by  another,  or  who  approve  d  it  after  it  ia  dane,  if  done  for  their 
benefit,  are  liable  in  the  same  manner  that  they  wonld  be  if  they  had  done 
it  with  their  own  hands:  Moir  ▼.  Hopkhu,  63  Am.  Deo.  312.  Aa  to  joint 
liability  of  oo-trespasaers,  see  extended  note  to  Ehrhwood  ▼.  MUler,  73  Id. 
137-149;  Blann  ▼.  Crocheron,  54  Id.  203;  OuiOe  t.  Swan,  10  Id.  234;  Cold- 
weUv,  Sacra,  12  Id.  286. 

Jonrr  LiABnjTr  ov  Master  aitd  Skrvamt  ior  SxRYAirr's  Tortioub 
Act:  See  note  to  Parsons  ▼.  Witicheli,  62  Am.  Deo.  748^  citing  the  principal 
case;  Wright  v.  WUeox,  32  Id.  607. 

LLiBnJTT  voR  IxMODXRATB  Driyimo:  See  note  to  0*MaUe^  t.  Dom,  73 
Am.  Deo.  409. 

B5TRD»  ni  Vxndor's  Books  of  Acoouht  as  Bvn>XROR:  See  Camnum' 
wealih  ▼.  Juries,  83  Am.  Dec  712,  and  note  72S. 

RSLATIOlf   OF  PRnrdPAL  AITD  AOBNT    IS    QuiSnON    OF    FaCT    FOR  JURT: 

SaivingB  Fund  Society  t.  Savinffs  Bank,  78  Am.  Dec  390. 

Thb  pringipal  gabb  was  cttbd  in  Swift  ▼.  Pierce,  13  AUen,  137;  Lang' 
don  ▼.  Hughes,  107  Mass.  274,  to  the  point  that  charges  in  books  of  acoooot 
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ara  not  writteii  oootneti*  Imt  tha  prnraie  mamoranda  of  tho  party,  and  aa 
sach  open  to  explanation .  For  qnestion  Amiiwnmg  the  fnnda  in  the  handa 
of  the  troatees,  which  were  claimed  by  W.  H.  Eaatman  nndar  the  written 
aamgnment  made  by  the  defendant  Whipple  to  him,  on  Angnat  7,  IM^  aaa 
Bai^field  ▼.  Wkippie,  14  AUen,  13. 


Gebbn  v.  Clay.     Green  v.  Cox. 

110  Allbh,  90.] 

C,  Haydio  IdnsBER  Sawbd  at  Mill,  mat  be,  Aooobdino  to  Curom  or 
FoBMXE  Tbabs,  JusnvxBD  IN  Makzho  Patmxnt  for  the  sawing  to  J., 
or  other  persons  who  have  charge  of  the  mill,  where  a  priyate  oomtraot 
exists  between  O.,  the  leasee  of  the  mill,  and  J.,  at  othisr  persons,  that 
the  latter  will  not  ooUeet  the  bills  for  sawing,  bat  of  which  contract  C 
has  no  notice. 

fiAwmo  LuMBXR,  Who  icat  CkmrEACT  and  BsGcnn  Patmbit  iob. — A 
person  pat  in  charge  of  a  saw-miU  by  an  agent  of  the  lessee  or  owner 
thereof  may  contract  with  others  to  saw  lamber  for  them,  and,  in  tho 
absence  of  a  known  contract  to  the  contrary,  may  lawfally  receive  pay- 
ment in  money  or  otherwise  for  snch  lamber  sawed  by  hhn  at  the  milL 
And  evidence  of  a  custom  in  former  years  to  make  sach  payments  to 
other  persons  so  pat  in  charge  of  the  mill  is  competent,  thoagh  not 
material 

BsFUBAL  ov  JuDoa  TO  Makb  Spsgial  Inquzbt  ov  Jukt,  on  the  morning 
after  they  had  rendered  their  verdict^  and  after  their  aeparation,  aa  to 
their  finding  upon  a  particular  point,  constitates  no  groand  of  exception, 
becaose  the  inqairy  woold  be  too  late.  These  inqniries  are  always  made 
when  the  jory  render  their  verdict,  and  before  they  separate* 

Contract  to  recover  compenBation  for  sawing  lumber  at  the 
plaintiff's  mill.  The  answer  in  each  case  denied  the  making 
of  any  contract  therefor  with  the  plaintiff,  and  averred  that 
the  contract  for  the  same  was  made  with  one  Jenkins,  who 
had  the  use  and  occupation  of  the  mill,  and  to  whom  the  de- 
fendants had  made  payment  by  work  done  for  him.  Declara* 
tions  in  set-off  were  also  filed,  with  items  for  services  rendered 
and  materials  furnished.  The  two  cases  were  tried  together. 
The  sawing  for  the  defendants  was  done  during  the  continuance 
of  the  lease  to  Jenkins.  Defendants,  under  objection,  intro- 
duced evidence  tending  to  show  that  they  and  other  persons 
had  paid  Anderson,  while  he  carried  on  the  mill,  for  sawing 
done  by  him  there,  in  materials,  labor,  and  provisions.  They 
also  introduced  evidence  tending  to  prove  the  items  for  labor 
and  materials,  mentioned  in  their  declarations  in  set-off  as 
having  been  rendered  and  furnished  chiefly  to  Jenkins,  but  in 
part  to  Wiley,  at  a  time  when  he  was  in  charge  of  the  mill 
while  Jenkins  was  sick.    The  judge  ruled  that  any  labor  or 
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materials  farniBhed  to  Wiley,  acting  as  the  plaintiff's  agent 
in  running  the  mill,  might  be  considered  in  set-off.  The  jury 
returned  verdicts  for  the  plaintiff,  and  found  specially  that  ''by 
the  contract  between  Jenkins  and  Wiley,  acting  as  the  agent  of 
the  plaintiff,  Jenkins  did  not  agree  not  to  collect  any  but 
small  outside  bills."  These  verdicts  were  returned  at  half- 
past  six  in  the  afternoon,  the  counsel  of  the  parties  not  being 
present.  On  the  next  morning,  at  the  opening  of  court,  the 
plaintiff  requested  the  court  to  inquire  of  the  jury  '^  whether 
they  found  the  sums  claimed  in  the  defendants'  declarations 
in  set-off  or  on  payment."  But  the  judge  declined  to  put  the 
inquiry.  The  plaintiff  alleged  exceptions.  Other  &ct8  are 
stated  in  the  opinion. 

A.  V.  LyvdCj  for  the  plaintiff. 
C.  P.  Juddj  for  the  defendants. 

By  Court,  Chapman,  J.  The  facts  in  these  cases  are  not 
very  clearly  stated  in  the  bill  of  exceptions.  The  plaintiff  ap- 
pears to  have  been  the  lessee  of  the  saw-mill  in  question,  and 
to  have  employed  one  Wiley,  who  had  for  many  years  man- 
aged it,  to  act  as  his  agent.  Wiley  let  it  for  some  years  to 
one  Anderson,  and  in  the  winter  of  1862-63  let  it  to  Henry 
Jenkins.  The  terms  of  this  letting  were,  that  Jenkins  was  to 
furnish  the  labor  and  certain  other  things,  and  have  half  the 
earnings,  and  half  the  chips,  bark,  and  sawdust.  Whether 
he  was  to  collect  the  earnings  and  pay  half  to  the  plaintiff,  or 
the  plaintiff  was  to  collect  them  and  pay  half  to  him,  wad  a 
matter  in  dispute;  but  the  jury  found  specially  that  Jenkins 
did  not  agree  that  he  would  not  collect  them.  Jenkins  ap- 
pears to  have  had  charge  of  the  whole  business,  and  it  does 
not  appear  that  any  of  the  customers  had  notice  that  the  plain- 
tiff had  any  interest  in  the  matter  before  the  business  was 
closed. 

The  present  actions  are  brought  to  recover  compensation  for 
sawing  done  by  Jenkins  for  each  of  the  defendants.  Under 
such  a  contract  as  is  stated  in  the  bill  of  exceptions,  it  is  diffi- 
cult to  see  how  the  plaintiff  can  maintain  the  actions;  but  no 
exception  is  taken  on  this  point.  Clearly  there  is  no  ground 
on  which  it  can  be  contended  that  the  defendants  had  not  a 
right  to  contract  with  Jenkins  for  sawing,  and  pay  him  for 
the  work.  The  instructions  to  the  jury  were  sufficiently  favor- 
able to  the  plaintiff  on  this  point. 
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The  evidence  that  it  had  been  the  custom  in  former  yearg 
to  make  payment  to  those  persons  who  had  occupied  the  mill 
under  contractB  with  Wiley  was  not  material;  but  it  was  not 
inadmissible.  If  it  had  appeared  that  Jenkins  had  made  a 
private  contract. with  the  plaintiff  that  he  would  not  collect 
the  bills  for  sawing,  of  which  contract  the  defendants  were 
ignorant,  the  defendants  might  have  been  justified  in  making 
payment  for  sawing  to  the  person  who  had  charge  of  ihe  mill, 
as  they  and  others  had  been  accustomed  to  do  in  former  years. 
But  in  the  absence  of  any  such  agreement  on  the  part  of  Jen- 
kins, his  right  to  receive  payment  would  result  legally  from 
his  contract. 

The  plaintiff's  counsel  requested  the  presiding  judge  to  in« 
quire  of  the  jury  ''whether  they  found  the  sums  claimed  in 
the  defendants'  declarations  in  set-off  or  on  payment."  The 
judge  declined  to  make  the  inquiry,  and  his  decision  is  ex- 
cepted to.  It  is  not  unusual,  and  it  is  often  very  convenient  in 
our  system  of  practice,  to  make  inquiries  of  the  jury  in  respect 
to  their  findings  of  particular  facts.  But  these  inquiries  are 
always  made  when  they  render  their  verdict,  and  before  they 
separate.  After  they  have  rendered  it  and  separated,  it  would 
be  unsafe  to  permit  such  inquiries  to  be  made;  for  the  jurors 
are  no  longer  under  restraint  as  to  conversing  with  any  person 
or  hearing  the  conversation  of  any  person  in  regard  to  the  case. 
The  plaintiff's  request  was  not  made  till  the  morning  after  the 
jury  had  rendered  their  verdict  and  separated.  This  was  too 
late.  The  judge  had  no  discretionary  right  to  make  the  in- 
quiry at  that  time,  without  the  consent  of  both  parties. 

But  we  cannot  see  how  the  question  was  material.  It  is 
stated  that  the  court  ruled  that  no  labor  performed  for  Jen- 
kins, or  cash  paid  or  materials  furnished,  to  him,  could  be  al- 
lowed in  set-off;  but  the  same,  so  far  as  they  had  been  received 
and  allowed  by  him  in  payment  for  sawing  done,  might  be 
considered  in  support  of  the  plea  of  payment.  Under  this  in- 
struction, all  that  was  allowed  must  have  been  received  by 
him  in  payment,  and  the  account  in  set-off  was  excluded. 

The  question  of  what  costs  the  plaintiff  is  entitled  to  recover 
has  been  argued,  but  it  is  not  brought  here  by  the  bill  of  ex- 
ceptions. The  case  is  not  here,  but  merely  the  questions 
stated  in  the  bill.  But  under  the  instruction  above  mentioned 
it  is  difficult  to  see  how  any  question  as  to  costs  can  arise. 

Exceptions  overruled. 
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Citation  ov  Pbingipal  Casb.  —  After  tha  deckion  npoQ  ihe  main  qiiettioii 
faiaed  in  the  principal  oaae,  the  plaintiff  olaimed  full  oosti^  which  the  dark 
diaallowed,  and  the  plaintiff  i^pealed.  The  plaintiff 'a  Terdict  waa  ahown  in 
the  principal  caae  to  be  for  |3.19,  and  the  point  on  appeal  waa,  if  the  plain- 
tiff 'a  demand  waa  rednced  below  twenty  doUara  by  the  allowance  of  the  ao- 
coont  in  aet-ofl^  he  waa  entitled  to  reoowr  foil  ootta;  bat  if  it  waa  ao  reduced 
1^  payment^  he  waa  not  thna  entitled.  Taxation  for  full  cotta  waa  afflrmad: 
Gnmy.  Oh^  14  AOen,  161»  102. 


Gannon  v.  Haboadon. 

110  Allbh,  108.] 

Ho  Bioar  to  Rsoulati  or  Oontbol  Subvaob  Dbaivaob  of  Watib  oah 
BB  AflOBiSD  by  owner  of  one  lot  orer  that  of  hia  naighbor»  where  there 
ii  no  watarooarsa  by  grant  or  preeoriptiony  and  no  atipnlation  azista 
between  aoch  contarminooa  propriatora  of  land  ooncaming  tha  mode  in 
which  their  reapectiTe  paroela  afaall  be  ocoapied  and  improved. 

BuMWAom  Watkb  upon  Lanik,  Owm  icat  Coittrol.  — The  owner  of  land 
may  lawfully  occupy  and  improve  it  in  snoh  manner  aa  to  prevent  aor- 
faca  water  which  accnmnlatea  elaewhere  from  coming  upon  it^  or  he  may 
alter  the  conrae  of  anrface  water  which  haa  accmnnlatfld  thereon  or 
coma  upon  it  from  elaewhare,  althoo^^  the  water  ia  thereby  made  to  flow 
upon  the  adjoining  land  of  another,  and  to  atand  there  in  nnnaoal  qnan- 
titiaa^  or  to  paaa  into  and  over  the  aame  in  greater  qnantitiea  or  in  other 
diractiona  than  it  waa  aconatomad  to  flow,  thereby  occaaioning  loaa  to 
the  contarminooa  owner. 

Ibjubib  Caubxd  bt  Owkxb's  Lawfitl  CoimioL  ov  Subiaor  Watkb  abb 
DAiorux  AB8QUB  In JUBIA.  The  right  of  a  party  to  the  free  and  nnf et- 
tarad  control  of  hia  own  land  aboTe,  upon,  and  beneath  the  anrface  can- 
not be  interfoed  with  or  reatrained  by  any  conaiderationa  of  injniy  to 
othara  which  may  be  occaaicned  by  the  flow  of  mere  muhct  water  in  con- 
aeq[neBce  of  the  lawfol  appropriation  of  land  by  ita  owner  to  a  particolar 
maa  or  mode  of  enjoyment.  If  anch  an  act  canaea  damagwa  to  adjacent 
landy  it  is  dfammiin  abtque  h^jmia, 

ToBT  to  recover  damages  for  taming  a  stream  of  water  so 
that  it  flowed  upon  the  plaintiflTs  close.  The  eyidence  tended 
to  show  that  the  defendant  owned  a  lot  of  land  lying  to  the 
west  of  the  plaintiflf's;  that  along  the  easterly  line  of  the  de- 
fendant's lot  there  was  a  way  which  extended  £EUi;her  to  the 
north;  that  on  the  west  side  of  the  way,  and  north  of  the  de- 
fendant's lot,  a  ditch  was  dug  in  1863,  which  extended  down 
to  within  a  few  feet  of  the  defendant's  lot;  that  a  few  feet  below 
the  northerly  line  of  the  defendant's  lot  there  was  a  low  place 
in  the  way,  below  which  deep  ruts  had  been  made;  that  in 
March,  1863,  the  melting  of  the  snow  and  the  spring  rains 
caused  a  considerable  flow  of  surface  water  firom  the  land  to 
the  north  of  the  defendant's  lot,  through  the  ditch,  and  over 
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the  .way,  and  through  the  ruts  upon  the  defendant's  lot;  and 
that  the  defendant  thereupon  placed  tur&  in  the  ruts  just 
below  the  low  place  in  the  way,  and  upon  his  own  land,  for 
the  purpose  of  protecting  the  way  from  injury,  and  thereby 
caused  the  water  to  flow  off  upon  the  plaintiff's  land.  Verdict 
for  the  plaintiff,  and  the  defendant  alleged  exceptions. 

D.  E.  Ware^  for  the  defendant. 

/.  RuUeVf  for  the  plaintiff. 

By  Court,  Bigelow,  C.  J.  It  seems  to  us  that  the  instruc- 
tions for  which  the  defendant  asked  should  have  been  given, 
and  that  those  under  which  the  case  was  submitted  to  the 
jury  were  not  in  accordance  with  the  principles  recognized 
and  adopted  in  cases  recently  adjudicated  by  this  court. 
The  right  of  an  owner  of  land  to  occupy  and  improve  it  in 
such  manner  and  for  such  purposes  as  he  may  see  fit.  either 
by  changing  the  surface  or  the  erection  of  buildings  or  other 
structures  thereon,  is  not  restricted  or  modified  by  the  fact 
that  his  own  land  is  so  situated  with  reference  to  that  of 
adjoining  owners  that  an  alteration  in  the  mode  of  its  im- 
provement or  occupation  in  any  portion  of  it  will  cause  water, 
which  may  accumulate  thereon  by  rains  and  snows  falling 
on  its  surface  or  flowing  on  to  it  over  the  surface  of  adjacent 
lots,  either  to  stand  in  unusual  quantities  on  other  adjacent 
lands,  or  pass  into  and  over  the  same  in  greater  quantities  or 
in  other  directions  than  they  were  accustomed  to  flow:  Lather 
V.  WinniHmmet  Co.j  9  Gush.  171;  Flagg  v.  Worcester j  13  Gray, 
601;  Dickinson  v.  Worcester ^  7  Allen,  19.  The  point  of  these 
decisions  is,  that  where  there  is  no  watercourse  by  grant  or  pre- 
scription, and  no  stipulation  exists  between  conterminous  pro- 
prietors of  land  concerning  the  mode  in  which  tbeir  respective 
parcels  shall  be  occupied  and  improved,  no  right  to  regulate 
or  control  the  siurface  drainage  of  water  can  be  asserted  by 
the  owner  of  one  lot  over  that  of  his  neighbor.  Cujus  est 
solumjejus  est  usque  ad  ccelunij  is  a  general  rule  applicable  to 
the  use  and  enjoyment  of  real  property,  and  the  right  of  a 
party  to  the  free  and  imfettered  control  of  his  own  land  above, 
upon,  and  beneath  the  surface  cannot  be  interfered  with  or  re- 
strained by  any  considerations  of  injury  to  others  which  may 
be  occasioned  by  the  flow  of  mere  surface  water  in  consequence 
of  the  lawful  appropriation  of  land  by  its  owner  to  a  particular 
use  or  mode  of  enjoyment.  Nor  is  it  at  all  material,  in  the 
application  of  this  principle  of  law,  whether  a  party  obstructs 
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or  changes  the  direction  and  flow  of  surface  water  by  prevent- 
ing it  from  coming  within  the  limits  of  his  land,  or  by  erectr 
ing  barriers  or  changing  the  level  of  the  soil  so  as  to  turn  it 
off  in  a  new  course  after  it  has  come  within  his  boundaries. 
The  obstruction  of  surface  water  or  an  alteration  in  the  flow 
of  it  affords  no  cause  of  action  in  behalf  of  a  person  who  may 
suffer  loss  or  detriment  therefrom  against  one  who  does  no 
act  inconsistent  with  the  due  exercise  of  dominion  over  his 
own  soil.  This  principle  seems  to  have  been  lost  sight  of  in 
the  instructions  given  to  the  jury.  While  the  right  of  the 
owner  of  land  to  improve  it  and  to  change  its  surface  so  as  to 
exclude  surfSetce  water  from  it  is  fully  recognized,  even  al- 
though such  exclusion  may  cause  the  water  to  flow  on  to  a 
neighbor's  land,  it  seems  to  be  assumed  that  he  would  be 
liable  in  damages  if^  after  suffering  the  water  to  come  on  his 
land,  he  obstructed  it  and  caused  it  to  flow  In  a  new  direction 
on  land  of  a  conterminous  proprietor,  where  it  had  not  pre- 
viously been  accustomed  to  flow.  But  we  know  of  no  such 
distinction.  A  party  may  improve  any  portion  of  his  land, 
although  he  may  thereby  cause  the  surface  water  flowing 
thereon,  whencesoever  it  may  come,  to  pass  off  in  a  different 
direction  and  in  larger  quantities  than  previously.  If  such 
an  act  causes  damages  to  adjacent  land,  it  is  damnum  absque 
injuria.  On  this  point  the  instructions  were  clearly  erroneous. 
Exceptions  sustained. 

SuBVAia  Waisb — RioBn  of  Ownib  and  Adsaoest  Pbopbisiob8! 
Hooper  v.  WUkhmmp  TJ  Am.  Deo.  IM;  Kat^finan  v.  OrietemeTf  67  Id.  4^^; 
Sari  v^  DeJIarl,  72  Id.  S06;  Ooerion  t.  Sawyer,  62  Id.  170,  and  notes  to 
theeeoaees;  note  to  Airry  v.  CfityqfLoweU,  S5Id.  690. 

Thb  FBnrciPAL  cisi  was  citbd  in  each  of  the  following  anthorities,  and 
to  the  point  atated:  The  obctrootion  of  anrfaoe  water,  or  an  alteration  in  the 
flow  of  it^  aflbrds  no  eanse  of  action  in  behalf  of  a  person  who  may  suffer 
loss  or  detriment  therefrom  against  one  who  does  no  act  inconsistent  with 
the  dne  exercise  of  dominion  over  his  own  soil:  OVonner  v.  Fond  du  Lac 
tie.  H'y  Co.,  52  Wis.  531;  Waa  v.  City  qf  Madiaon,  75  Ind.  256;  OilUiam  ▼. 
MadiBon  Co.  B.  B.  Co.,  49  HL  486;  Os^mm  ▼.  Cornior,  46  Cal.  351.  Thus  a 
proprietor  of  land  may  erect  structures  upon  it  as  solid  and  as  high  as  he 
pleases,  without  regard  to  their  effect  upon  surface  water  which  would  other- 
wise come  from  the  adjoining  lands  upon  his  soil:  Bates  v.  Smiifi,  100  Mass. 
182;  InhabUanU  of  FrankUn  v.  Fiak,  13  Allen,  212;  Maeomber  v.  Oodfrty, 
108  Mass.  221.  And  the  owner  of  land  is  not  liable  for  not  preventing  sur- 
face water  from  accumulating  thereon  and  flowing  thence  upon  the  adjoining 
land  of  another,  to  his  injury:  Morrill  v.  Hurley,  120  Id.  102.  The  doc- 
trines of  the  principal  case  were  approved  in  Taylor  v.  Fklxut,  G4  Ind.  173} 
Cairo  etc.  R.  R.  Co.  y.  Stevens,  73  Id.  282;  and  referred  to  in  Pettigrew  v.  Fit 
(age  qf  BvaneviOe,  25  Wis.  232. 
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Glabk  V.  Parkinson. 

OiiMi  Who  Bmktmb  Wbit  ov  Possbsiok  has  No  Authomti  bt  hb 
PiaOBPT  TO  BxMOVX  OR  ExFXL  from  the  premiaat  tfaizd  pcwooi  who 
hftTO  heen  in  ^onmnoa  sinoe  the  suit  was  ocwnmenoed  in  which  the  writ 
iMoedy  claiming  title  in  themselves,  who  were  not  defendants  in  each 
soit^  who  do  not  claim  under  the  person  agsinsi  whom  that  writ  ran% 
and  who  do  not  resist  the  officer  in  his  attempt  to  remore  the  latter  and 

BOVB  OF  IfrPBCHITY  IR    UsiTALLT   TaKHI    Of    KmOLAHD  BT  OillOBB  WhO 

Sbktbb  Writ  ov  FoesonoH. 

Petition  hj  a  deputy  sheriff  for  an  attachment  for  ccmtempt 
against  the  respondents  for  resisting  the  service  of  a  writ  of 
possession  issued  hy  the  court  and  committed  to  the  petitioner 
for  service.  It  appeared  that  the  suit  in  which  the  writ  of 
possession  issued  was  brought  against  a  widow^  who  at  the 
time  of  the  commencement  thereof  was  in  actual  occupation 
of  the  premises^  her  son  and  daughter  living  with  her  and 
claiming  title  to  the  premises  under  their  father.  The  son, 
who  was  one  of  the  respondents  in  this  petition,  was  then  un- 
der twenty-one  years  of  age.  The  other  respondent  married 
the  daughter  after  the  commencement  of  the  suit,  and  at  the 
time  of  the  marriage  came  upon  the  premises,  claiming  title 
in  right  of  his  wife.  The  respondents  were  not  parties  to  the 
suit  in  which  the  writ 'of  possession  issued,  and  they  did  not 
resist  the  removal  of  the  defendant  in  that  suit  from  the 
premises,  or  oppose  the  officer's  putting  the  plaintiff  in  posses- 
sion, so  for  as  that  could  be  done  without  removing  them. 
But  they  did  threaten  and  were  prepared  to  use  force  to  pre- 
vent the  officer  from  removing  them  firom  the  land,  contend- 
ing that  the  precept  gave  him  no  right  or  authority  to  so  expel 
them,  and  that  it  could  be  fully  executed  without  putting 
them  out 

/.  O.  Abbott  aful  O.  A.  Samerbyy  for  the  petitioner. 

7.  H.  SiDeetser  atul  W.  8.  Gardner j  for  the  respondents. 

By  Court,  Hoab,  J.  The  court  are  of  opinion  that  an  at- 
tachment for  contempt  should  not  be  granted,  because  an 
officer  serving  a  writ  of  possession  has  no  authority  by  his 
precept  to  remove  from  the  land  described  therein  any  person 
who  is  not  a  defendant  in  the  suit  in  which  the  writ  issued, 
nor  holding  under  a  defendant,  and  who  was  in  occupation  of 
tho  land  at  the  time  the  suit  was  commenced,  claiming  by  a 
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title  independent  of  the  defendant  The  writ  of  poBsession  in 
the  result  or  fruit  of  a  judgment,  and  the  judgment  is  the  legal 
determination  of  the  rights  of  those  only  who  are  parties  or 
priyies  to  it.  Even  a  judgment  in  rem  is  binding  upon  all  per- 
sons in  interest  only  because  all  persons  in  interest  are  required 
and  have  a  right  to  come  in  and  assert  their  title  to  the  property 
which  the  judgment  binds  in  the  suit  or  proceeding  in  which 
the  judgment  is  rendered. 

It  is  apparent  that  the  judgment  of  the  court  in  a  real  ac- 
tion, although  it  may  determine,  as  against  the  tenant,  that 
he  held  unlawful  possession  of  the  demanded  premises  at  the 
time  of  bringing^the  suit,  cannot  decide  this  as  against  any  per- 
son not  privy  in  the  estate  with  him.  The  judgment  may  be 
recovered  upon  default,  which  is  taken  as  the  confession  of  the 
tenant,  and  can  bind  no  one  but  himself  and  those  claiming 
under  him.  If  it  is  the  result  of  a  trial,  there  is  no  good  rea- 
son why  it  should  be  held  more  conclusive  upon  the  possession 
than  upon  the  title.  In  either  case  it  is  a  judgment  between 
the  parties,  upon  such  a  case  as  they  have-choeen  or  have  been 
able  to  present. 

The  officer  who  serves  the  writ  may  take  a  bond  of  indem- 
nity, and  the  English  text-books  all  state  that  it  is  the  usual 
practice  to  do  so.  This  may  dispose  of  the  objection  that  he 
is  required  by  his  precept  to  do  a  precise  thing,  and  that  he 
should  not  have  to  determine  at  his  peril  whether  he  is  thereby 
committing  a  trespass.  The  writ  is  procured  by  the  demand- 
ant in  the  real  action,  and  it  is  for  him  to  take  care  that  he 
includes  in  his  suit  all  the  actual  parties  in  possession  claim- 
ing title. 

We  find  that  the  text-books  on  the  duties  of  sheriffs  all  state 
in  general  terms  that  in  serving  a  writ  of  possession  he  should 
remove  all  persons  from  the  premises;  and  the  digests  and 
dicta  in  reported  cases  undoubtedly  contain  a  similar  state- 
ment They  all  adopt  substantially  the  same  language,  which 
is  taken  from  Upton  v.  Welhy  1  Leon.  145;  Com.  Dig.,  tit.  Exe- 
cution, A,  5;  Crocker  on  Sheriffs,  sees.  654,  556,  557;  Allen  on 
Sheriffs,  251;  N.  E.  Sheriff,  141.  In  Howe  v.  Butterfield,  4 
Cush.  305  [50  Am.  Dec.  785],  it  was  said  by  Mr.  Justice  Wilde 
that  an  officer  was  authorize<f  and  bound,  for  the  purpose  of 
delivering  possession  of  a  house,  ''to  remove  from  tiie  posses- 
sion all  persons  therein,  and  especially  those  claiming  under 
the  party  against  whom  judgment  had  been  recovered."  But 
all  these  expressions  must  be  construed  Beeundum  subjeetam 
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materiamy  and  as  referring  to  the- tenant,  or  persons  in  privity 
with  the  tenant,  or  mere  strangers  or  intruders.  No  case  hat 
been  cited  in  which  it  was  decided  that  one  in  possession  be- 
fore the  commencement  of  the  suit  could  be  lawfully  dispos- 
sessed upon  an  execution  issuing  upon  a  judgment  in  a  suit 
between  third  persons.  And  in  Gwynne  on  Sheriffs,  418,  the 
rule  is  stated  otherwise,  and  the  true  distinction  made.  In 
Ex  parte  ReynoldSy  1  Caines,  500,  it  is  said  to  be  "a  settled 
rule  of  practice  that  no  tenant  who  was  in  possession  anterior 
to  the  commencement  of  an  ejectment  can  be  dispossessed 
upon  a  judgment  and  writ  of  possession  to  which  he  is  no 
party";  and  a  writ  of  restitution  was  ordered.  To  the  same 
effect  are  the  Kentucky  cases  of  MeChord  v.  MeCKfUochy  5  Litt 
805;  Chiles  v.  Stephens^  1  A.  E.  Marsh.  333;  Lang  v.  Marion^  2 
Id.  40.  See  also  2  Tidd's  Praotioe,  1033;  Johmon  v.  FuUerUmf 
44  ?a.  St.  466. 
Petition  dismissed. 


WBiToy  Possession  mat  be  Exjuutki^  by  turning  out  all  tonti  at  will 
or  soffenuicey  whether  they  entered  before  or  after  the  oommenwiment  of  the 
action:  MaUox  r.  Hehn,  15  Am.  Deo.  64. 

Thx  pbinoipal  cisB  WAS  orrsD  in  Smith  r.  iVeC^,  22  YHm,  656^  to  the 
point  that  a  writ  of  pooseonion  should  not  be  execated  against  one  in  posses 
Bion  at  the  time  the  snit  was  commenced,  nor  against  one  who  enters  inte 
posaoBsion  during  the  pendency  of  the  snit^  whero  sooh  penoo,  in  either  oase^ 
claims  under  an  adTsne,  paramount  title. 


Stevens  v.  Stevens. 

110  AJLLMK,  140.] 

DooTBDiK  or  BKLixioar  is  Applhd  to  Nona  Gzrxir  iqb  Pubokasb- 
VONST. —  Where  one  purchases  a  piece  of  land  with  a  dwelling-house 
thereon,  and  on  the  day  of  receiving  his  deed  borrows  money,  which  he 
applies  in  part  payment  therefor,  and  shortly  afterwards,  on  the  same 
day,  executes  a  note  for  the  money  so  borrowed,  the  note  is  to  be  re* 
garded  as  relating  back  to  the  time  of  the  actual  loan,  and  as  an  existing 
debt  at  the  time  of  the  purchase. 

HOMESTXAD    GAKHOT    BB    ClAUCBD    WHBBB    PuBCHASB-MOKBT    18    UNPAID^ 

WHEN.  — If  the  purchaser  of  land  with  a  dwelling-house  thereon  on  the 
day  of  receiving  his  deed  borrows  money,  which  he  applies  in  part  pay- 
ment therefor,  and  shortly  afterwards,  on  the  same  day,  executes  a  note 
for  the  money  so  borrowed,  and  judgment  is  subsequently  recovered  upon 
the  note,  and  execution  levied  upon  the  premises,  the  tenant  cannot 
claim  a  homestead  therein  as  against  the  title  acquired  by  the  demand* 
ant  under  his  levy. 
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Writ  of  entry  to  recover  a  piece  of  land  with  a  dwelling- 
house  thereon  in  Marlborough.  On  April  1,  1856,  at  ten 
o'clock  in  the  forenoon,  the  tenant  received  a  deed  of  the 
premises,  and  on  the  same  day  moved  into  the  house  with  his 
fan)ily.  On  the  morning  of  the  same  day  the  demandant  lent 
some  money  to  the  tenant,  which  the  latter  paid  to  his  grantor 
at  the  time  of  receiving  his  deed,  as  part  of  the  considera- 
tion. At  about  one  o'clock  in  the  afternoon  of  the  same 
day  the  tenant  executed  to  the  demandant  two  notes  for  the 
money  so  borrowed,  upon  which  the  demandant  subsequently 
recovered  judgment,  and  levied  his  execution  upon  the  prem- 
ises. Judgment  was  rendered  for  the  demandant,  subject  to 
an  estate  of  homestead  in  the  tenant.    Demandant  appealed. 

T.  H.  Sweetsevy  for  the  demandant. 
T.  C.  Hurdy  for  the  tenant. 

The  Court.  On  the  peculiar  facts  of  this  case,  we  think 
the  debt  on  which  the  demandant  recovered  judgment,  and 
for  which  he  obtained  execution,  which  he  levied  on  the  de- 
manded premises,  must  be  regarded  as  a  debt  contracted  pre- 
yious  to  Uie  purchase  of  the  demanded  premises;  and  that  the 
tenant  cannot  claim  a  homestead  therein  under  statutes  of 
1855,  c.  238,  as  against  the  title  acquired  by  the  demandant 
under  his  levy.  The  money  was  clearly  lent  by  the  demand- 
ant previous  to  the  purchase  of  the  estate,  because  it  was  in- 
tended to  be  used,  and  was  in  fact  appropriated,  to  complete 
the  purchase  and  obtain  the  delivery  of  the  deed.  The  giving 
of  the  notes  on  the  same  day  for  the  amount  lent  cannot  be 
considered,  under  the  circumstances  of  this  case,  as  a  pay- 
ment of  the  loan,  or  as  the  contracting  of  a  new  debt.  There 
was  in  fact  but  a  single  transaction;  the  notes  were  given  only 
as  evidence  of  the  amount  of  the  loan,  and  must  be  regarded 
as  relating  back  to  and  constituting  a  part  of  the  re$  gestx  at- 
tending the  negotiation  between  the  parties. 

Judgment  for  the  demandant. 


RsLATioxr,  Doonum  ow,  Oxmxballt:  See  extended  note  to  Jaekmm  r, 
Rammty,  15  Am.  Deo.  246-256. 

DxBT  loa  PuBOBiBS-MOKXT  ov  HdosTXAD  IS  HOT  Dbbt  OovnjsjnB 
AVTXK  PuBCHABX  of  the  homestead  lo  as  to  render  the  property  exempt  aa 
tofiichdeht:  Chrkt^Y.  Dyer,  81  Am.  Bea  493;  and  note  497. 
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WiLLAED  V.  Kimball. 

no  ALXJIIC,  211.] 

Acnoxr  OAinror  bi  MAniTAnrxD  bt  Owvxr  ov  Qoose  AOAnmr  Shebot,  or 
bit  deputy  penonftUy,  for  taking  snob  goods  nnder  a  writ  of  repleriB 
against  another  person  having  them  in  possession. 

Failurb  ov  Plaxniw  in  Beplbvin  to  MAiBTAiy  HiB  Aonoxr  will  not 
render  the  officer  who  served  the  writ  liable  in  damages  to  the  defend- 
ant»  or  to  any  other  person  who  may  have  a  claim  to  the  replevied  prop- 
erty. 

Rbtlbtiv— Question  of  Pbopbstt,  how  Tribd.  —By  the  English  law,  if 
the  defendant  in  replevin  claim  property  in  the  goods  t)r  chattels  de- 
scribed in  the  writ,  the  officer  cannot  lawfully  deliver  them  to  the  plain- 
tiff ontil  the  question  of  property  baa  been  determined  in  his  favor  on  a 
writ  of  de  proprietate  probanda,  sued  out  by  him.  In  Massachusetts,  the 
question  of  property  is  to  be  tried  in  the  replevin  suit. 

Trespass  is  MAiNTAnABLB,  uvdbr  Sbqubh  Law,  aoaivbt  OmcsR  Sbrt- 
niQ  Writ  of  Replbvim  and  delivering  goods  and  chattels  to  the  plain- 
tiff, where  the  defendant  in  replevin  claims  property  in  them,  and  the 
plaintiff  has  not  sued  out  his  writ  of  de  proprietaU  probanda. 

The  facts  are  elated  in  the  opinion. 

O.  A.  Somerby^  for  the  plaintiff. 

r.  H.  SweeUer  and  J.  Nickenon^  ixx  the  defendant. 

By  Court,  Metcalf,  J.  This  is  an  action  of  tort  in  which 
the  defendant,  sheriff  of  Middlesex,  is  sued  for  the  conyersion 
by  his  deputy  of  220  tons  of  coal,  the  property  of  the  plaintiff. 
The  defendant's  answer  denies  that  the  €K>al  was  the  property 
of  the  plaintiff,  and  also  alleges  that  his  deputy  took  posses- 
sion of  the  coal  on  a  writ  of  replevin  in  favor  of  Sinnickson 
and  Glover  of  Philadelphia,  against  William  A.  Knowles, 
which  action  of  replevin  was  entered  in  the  superior  court 
in  Middlesex,  and  was  pending  there  when  said  answer  was 
filed. 

At  the  trial  of  the  present  case  in  the  superior  court  in  this 
county  it  was  ruled  that  the  action  could  not  be  maintained, 
and  a  verdict  was  returned  for  the  defendant.  The  plaintifiT 
alleged  exceptions  to  this  ruling,  and  an  elaborate  argument 
has  been  had  upon  the  complicated  evidence  contained  in  the 
bill  of  exceptions  as  to  the  legal  ownership  of  the  coal.  But 
we  are  neither  required  nor  inclined  to  examine  the  question 
of  ownership;  because,  if  we  were  satisfied  that  the  plaintiff  is 
the  legal  owner  of  the  coal,  we  deem  it  clear,  on  the  papers  in 
the  case,  that  he  has  no  legal  cause  of  action  against  the  de- 
fendant or  against  his  deputy.    And  it  is  not  material  whether 
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the  judge  of  the  superior  court  took  or  did  not  take  this  ground 
of  defense  into  consideration  when  he  ruled  that  the  action 
could  not  be  maintained. 

The  papers  show  the  facts  alleged  in  the  defendant's  an- 
swer to  be  true;  that  a  writ  of  replevin  in  due  form  of  law  was 
put  into  the  deputy's  hands,  sued  out  by  the  persons  named 
in  the  answer,  against  William  A.  Knowles,  in  whose  posses- 
sion the  coal  then  was,  and  that  the  dq>uty  served  that  writ 
in  all  particulars  in  the  manner  prescribed  by  law,  taking  the 
coal  fiom  the  possession  of  Enowles.  This  shows  a  justifica- 
tion of  the  deputy  in  serving  the  writ.  Neither  he  personally, 
nor  the  defendant,  whose  deputy  he  is,  can  be  held  liable  in 
damages  to  this  plaintiff  for  that  service,  even  though  it  could 
be  proved  that  the  plaintiffs  in  that  action  of  replevin  had  no 
rightful  claim  to  the  coal,  and  that  this  plaintiff  was  sole 
owner  of  it.  The  deputy  did  what  his  precept  commanded 
him  to  do,  and  nothing  more.  What  the  result  of  that  action 
of  replevin  was  we  are  not  informed,  and  need  not  know, — 
whether  it  is  still  undecided,  or  whether  judgment  has  been 
rendered  for  the  defendant  in  replevin.  There  can  be  no  pre- 
tense, we  think,  that  the  failure  of  a  plaintiff  in  replevin  to 
maintain  his  action  renders  the  officer  who  served  the  writ 
liable  in  damages  to  the  defendant,  or  to  any  other  person 
who  may  have  a  claim  to  the  replevied  property. 

By  the  English  law,  if  the  defendant  in  replevin  claim  prop- 
erty in  the  goods  or  chattels  described  in  the  writ,  the  officer 
cannot  lawfully  deliver  them  to  the  plaintiff  until  the  ques- 
tion of  property  has  been  determined  in  his  favor  on  a  writ  de 
proprietate  prci>anda^  sued  out  by  him:  Dalton  on  Sheriffs,  435; 
8  Stephens's  Nisi  Prius,  2487,  2488;  5  Dane  Abr.  526.  And 
authorities  were  cited  by  the  plaintiff's  counsel  which  show 
that  trespass  is  maintainable  against  the  officer  if  he,  in  such 
case,  serves  the  writ  and  delivers  the  goods  or  chattels  to  the 
plaintiff.  But  as  we  have  no  such  law,  these  authorities  do 
not  aid  the  plaintiff.  By  our  law  the  question  of  property  is 
to  be  tried  in  the  replevin  suit. 

In  Hallett  v.  Byrt^  Carth.  381, — which  was  an  action  of 
trespass  for  taking  the  plaintiff's  cows,  and  in  which  the  de- 
fendant pleaded  that  he,  as  an  officer,  took  them  on  a  writ  of 
replevin, — there  is  a  dictum  of  Lord  Holt,  which,  in  our  judg- 
ment, states  the  law  correctly.  "  There  is,"  said  he,  "  a  differ- 
ence between  a  replevin  ai^d  other  process  of  law,  with  respect 
to  the  officers;  for  in  replevin  they  are  expressly  commanded 
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what  to  take  in  specie;  but  in  writs  of  execatioii  the  words  are 
general,  namely,  to  levy  of  the  goods  of  the  party,  and  therefore 
it  is  at  their  peril  if  they  take  another  man's  goods;  for  in 
that  case  an  action  of  trespass  will  lie."  And  the  supreme 
court  of  New  York  has  decided  in  the  case  of  Foster  v.  Petti- 
bonej  20  Barb.  350,  that  trespass  cannot  be  maintained  by  the 
owner  of  goods  against  a  sheriff  for  taking  them  under  and 
pursuant  to  a  writ  of  repleyin  against  another  person  having 
them  in  possession.  In  Bac.  Abr.,  tit.  Trespass,  G,  1,  and 
Trover,  D,  Hallett  v.  Byrt^  supra,  is  cited  to  the  position  that 
neither  trespass  nor  trover  will  lie  against  an  officer  for  taking 
on  a  writ  of  replevin  the  goods  therein  specified  as  the  prop- 
erty of  A,  though  they  may  have  been  the  property  of  B:  See 
also  Vin.  Abr.,  tit  Trespass,  P,  a,  2,  P,  a,  4. 

Whether  an  officer  would  be  liable  to  the  true  o?mer  of 
goods  if,  on' a  writ  of  replevin  commanding  him  to  take  them 
from  the  possession  of  the  defendant  in  replevin,  he  should 
take  them  from  such  owner,  or  from  some  other  person,  is  not 
a  question  now  before  us:  See  Shipman  v.  CZarJfc,  4  Denio,  446 
[47  Am.  Dec.  264];  and  Stimpsony.  Reynolds^  14  Barb.  608. 

Exceptions  overruled. 

Offiokk  Df  Rbpleyir  mat  Takb  FttOPXBTr  DnoBiBiD  m  Wbit  from 
tho  poosdwion  of  a  stranger  to  whom  it  belongB,  and  he  ia  jnstified  by  hia 
writ;  but  the  party  in  whose  behalf  the  writ  issued  is  answerable  for  the 
wrong  done:  Shtpfnan  r.  Olari,  47  Am.  Deo.  264^  and  note  266;  note  to  jtfar- 
thaaY.Dania,  19  Id.  4SS. 

Claim  ov  Pbopxbtt,  whiv  llAin  nv  Rxplxvin,  must  bb  Tbzxd  before 
the  property  can  be  removed  or  the  defendant  dispossessed:  IMer  r.  Pier* 
mm,  20  Am.  Dee,  612;  and  previoos  to  the  amendment  of  the  statute  rela- 
tire  to  replerinsy  the  trial  of  such  daim  in  New  York  was  had  on  a  writ 
de  proprieUUe  probanda:  See  note  to  same  case,  p.  616. 

Citations  ov  Fbincifal  Oass.  — In  each  of  the  following  oases  the  prin- 
oipal  one  was  cited;  not^  however,  as  strictly  sostaining  the  points  stated,  but 
more  to  call  attention  to  the  fact  that  they  were  suggested  by  the  principal 
case,  though  not  directly  passed  npon  in  it.  One  whose  possession  of  goods 
is  merely  colorable  cannot  maintain  an  action  against  an  officer  for  taking 
them  npon  a  writ  of  replevin  against  the  tme  owner:  BilUng$  v.  Thomas^  114 
Mass.  573.  And  an  officer  who  has  taken  property  npon  a  writ  of  replevin 
oannot  justify  as  against  its  owner  without  showing  that  he  took  it  from  the 
possession  of  the  person  named  as  defendant  in  the  replevin  writ:  Id.  574. 
One  whose  property  has  been  replevied  by  a  writ  against  his  agent  or  his 
bailee  can  retake  it  by  replevin  from  the  plaintiff  in  the  first  action,  even 
during  the  pendency  of  that  action.  But  he  must  wait  until  the  transfer  by 
the  sheriff  has  been  completed;  for  while  the  property  is  in  his  hands,  and 
he  is  actually  engaged  in  transferring  it  to  the  possession  of  the  defendant^  it 
is  m  cuttodia  leffU,  and  the  officer  cannot  be  diatnrbed  while  making  the  trans- 
fer: WhiU  V.  Dotfeer,  113  Id.  407. 
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Oilman  v.  Eastern  R.  R.  Corporation. 

no  Au.SM,.288Lj 
SiBTAlIT,  BT  SmTUUHO  XSTO  HIS  MaSTEB's  QtXWBM,   AbBUMMS  AlL  ReBKS 

or  That  Skbtix»  which  the  mMter  eannot  oontro^  mdndrng  thoM  ftiis- 
ing  from  the  negligenoe  of  his  f ellow-servaata.  Thu  risks  from  the  neg- 
ligence of  a  switchman,  like  those  from  the  negligenoe  of  the  engineer 
and  other  servants  in  charge  of  a  railroad  train,  come  within  the  mle. 
Who  amm  Fellow-skbyants.  — Where  one  servant  is  injured  by  the  negli- 
genoe of  another,  it  is  immaterial  whether  he  who  canses  and  he  who 
sustains  the  injury  are  or  are  not  engaged  in  the  same  or  similar  labor, 
or  in  positions  of  Aqnal  grade  or  anthority.  If  they  are  acting  together 
under  one  master  in  oairying  out  a  common  object,  they  are  feUow-ser> 
▼ants.    Thus  one  who  repairs  cars  and  a  switchman  are  feUow-serrants. 
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Stedotubss,  engines,  tods,  and  apparatus,  and  in  selecting  proper  ser- 
vants, and  is  liable  to  any  of  their  fellow-servants  for  his  negligence  in 
these  respects.  And  it  makes  no  diffsrence  whether  the  master  is  an  in- 
dividual or  a  corporation;  in  either  case,  he  is  responsible  to  his  servants 
for  his  own  ne^^igenoe,  Imt  not  for  that  of  their  fellow-servants. 

Ruui  that  Mastib  is  kot  Lxablb  lOB  Injttbus  to  Sbbyamt  bt  Nbgu- 
oxNGB  07  Fellow-sbbtaut  hss  been  upheld  in  Massachusetts  under  a 
great  variety  of  droumstanoes.    See  illustratians  in  this  case. 

Tbat  Mastkb  was  Nbouosmt  nr  Bmfldtino  Habitual  Dbuickabd  as 
Switchman,  thereby  occasioning  an  accident,  ia  a  question  for  the  jury. 

Railboad  Cobpobation  is  hot  Liablb  to  PmsoN  Emfldted  bt  It  to 
RxPAiB  ITS  Gabs,  for  a  personal  injury  arising  from  the  negligenoe  of  a 
switchman  in  failing  to  properly  adjust  a  switch  upon  the  track  over 
which  he  ia  carried  by  the  corporation,  free  of  charge,  between  his  home 
and  the  place  of  his  work,  provided  the  company  has  used  dne  care  in 
the  selection  of  the  switchman. 

Railboad  Cqhpaiit  is  Liablb  to  Pbbson  Bhflotbd  bt  It  to  Ripaib  m 
Cabs,  for  a  personal  injury  arising  from  the  negligence  of  a  switchman 
in  failing  to  perform  his  duty,  where  the  switchman  is  an  habitual  drunk- 
ard, and  this  fact  was  known,  or  ought  to  have  been  known,  to  the  com- 
pany, and  the  injury  resulted  from  his  intoxication. 

PlAmnrr  must  Pbovb  Dub  Gabb  oir  his  Owb  Pabt  in  order  to  mi^infiLii^ 
an  action  to  recover  damages  lor  a  personal  injury  caused  by  the  negli- 
genoe of  another. 

Tort  to  recover  damages  for  a  personal  injury.  At  the  trial, 
the  plaintiff  in  his  opening  stated  that  he  expected  to  prove 
certain  facts,  which  were  substantially  as  follows:  That  the 
plaintiff  was  employed  by  the  defendants  as  a  carpenter  in 
their  repairnshop;  that  he  lived  about  four  miles  from  wher« 
he  was  employed  to  work  in  repairing  gravel-cars;  that  the 
company  agreed  to  carry  him  back  and  forth  free  of  expense; 
that  the  plaintiff  had  no  control  whatever  over  the  trains;  and 
that  the  plaintiff,  while  being  carried  one  day  from  his  work 
npon  a  flat  platform-car^  was  injured  under  the  following  ci^ 
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cumstances:  The  car  had  do  seats,  sides,  or  railing,  and  was 
pushed  by  an  engine,  the  tender  of  the  engine  being  between 
the  engine  and  the  car.  When  the  train  reached  its  stopping- 
place  this  platform-car  was  detached  from  the  tender,  while  the 
train  was  in  motion,  for  the  purpose  of  having  the  car  switched 
off  upon  a  side-track  and  fdlowing  the  tender  and  engine  to 
follow  on  a  different  track  to  the  engine-house.  To  do  this  it 
was  necessary  for  the  switchnian  to  shift  the  track  before  the 
car  arrived  at  the  switch,  and  after  this  car  had  passed  upon 
the  side-track,  to  change  the  track  back  again  so  as  to  permit 
the  tender  and  engine  to  pass  upon  the  main  track.  When  the 
car  was  in  the  proper  place,  the  switchman  employed  by  the 
defendants  failed  to  change  the  switch,  and  in  attempting  to 
do  so  left  the  switch  about  half-way  between  the  two  tracks,  so 
that  if  the  car  had  proceeded  its  whole  length  it  would  have 
run  off  the  track  and  exposed  the  plaintiff  to  great  injury. 
Seeing  this,  the  brakeman  immediately  attempted  to  stop  the 
car,  to  prevent  its  running  off  the  track.  Its  speed  was  so 
greatly  and  suddenly  checked  that  the  tender  and  engine 
came  upon  it,  and  the  plaintiff,  who  was  sitting  upon  the  floor 
of  the  car,  in  the  use  of  due  care,  was  thrown  therefrom  upon 
the  track,  and  the  tender  passed  over  his  right  leg,  crushing  it, 
and  rendering  amputation  necessary.  The  plaintiff  further 
expected  to  prove  that  the  switchman  had  been  employed  at 
this  switch  by  the  defendants  for  two  years  immediately  prior 
to  said  injury;  that  he  was  of  grossly  intemperate  habits,  and 
an  habitual  drunkard;  that  he  was  grossly  intoxicated  at  the 
time  of  the  accident,  which  was  the  reason  why  he  could  not 
change  the  switch,  and  so  placed  it  that  the  car  would  have 
nm  off  the  track  if  it  had  not  been  stopped;  that  when  first 
employed  by  the  defendants  he  had  the  reputation  in  the  com- 
munity where  the  accident  occurred  and  where  he  lived  of 
being  a  man  of  grossly  intemperate  habits,  and  an  habitual 
drunkard;  and  that  while  in  their  employment  he  was  drunk 
every  night.  It  seems,  however,  that  the  plaintiff  had  no 
knowledge  of  the  switchman  or  his  habits  until  after  the  acci- 
dent. The  judge  stated  that  he  was  in  doubt  whether,  if  these 
facts  were  proved,  the  plaintiff  would  be  entitled  to  recover. 
The  case  was  reserved,  by  consent  of  the  parties  thereto,  for 
the  determination  of  the  whole  courU 

O.  A.  Samerbyj  for  the  plaintiff. 

/.  G.  AbbM  and  C.  M.  Mis,  for  the  defendanti. 
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By  Court,  Q&ay,  J.  The  case  presented  by  this  report  is  to 
be  determined  by  the  application  of  rules  now  too  well  estab- 
lished to  require  an  elaborate  statement  of  the  reasons  on 
which  they  are  founded,  or  an  extended  examination  of  the 
authorities  by  which  they  are  supported. 

A  servant,  by  entering  into  his  master's  service,  assumes  all 
the  risks  of  that  service  which  the  master  cannot  control,  in- 
cluding those  arising  from  the  negligence  of  his  fellow-servants. 
In  case  of  an  injury  of  one  servant  by  the  negligence  of  an- 
other, it  is  immaterial  whether  he  who  causes  and  he  who  sus- 
tains the  injury  are  or  are  not  engaged  in  the  same  or  similar 
labor,  or  in  positions  of  equal  grade  or  authority.  If  they 
are  acting  together  under  one  master  in  carrying  out  a  com- 
mon object,  they  are  fellow-servants.  The  master,  indeed,  is 
bound  to  use  ordinary  care  in  providing  suitable  structures, 
engines,  tools,  and  apparatus,  and  in  selecting  proper  servants, 
and  is  liable  to  other  servants  in  the  same  employment,  if 
they  are  injured  by  his  o?m  neglect  of  duty.  But  it  makes 
no  difference  whether  the  master  is  an  individual  or  a  corpora- 
tion; in  either  case  he  is  responsible  to  his  servants  for  his 
own  negligence,  but  not  for  that  of  their  fellow-servants. 

The  first  attempt  to  hold  a  master  responsible  to  one  servant 
for  the  negligence  of  another  was  made  in  England  less  than 
thirty  years  ago,  and  was  defeated  by  the  judgment  of  the 
court  of  exchequer:  PriesUey  v.  FowUr,  3  Mees.  &  W.  1.  Not 
long  afterwards  a  similar  attempt  was  made  in  this  court,  with 
the  like  result,  as  announced  in  an  elaborate  opinion  of  the 
late  chief  justice:  FarweU  v.  Boston  and  Worcester  R.  R.^  4 
Met  49  [3S  Am.  Dec.  839].  Many  other  cases  followed  in 
Oreat  Britain,  in  which  the  English  courts  uniformly  main- 
tained the  same  doctrine,  but  the  Scotch  judges  were  less 
consistent.  At  last  two  cases  were  brought  by  appeal  from 
the  courts  of  Scotland  to  the  House  of  Liords,  there  argued 
by  the  ablest  counsel,  and  after  deliberate  advisement  and 
careful  examination  of  all  the  English  and  Scotch  cases  and 
of  the  opinion  of  Chief  Justice  Shaw,  decided,  according  to 
the  unanimous  opinion  of  lords  Cranworth,  Chelmsford, 
Brougham,  and  Wensleydale,  in  favor  of  the  master,  upon 
principles  of  general  jurisprudence,  applicable  alike  to  Eng- 
\and  and  Scotland:  Bartonehill  Coal  Co.  v.  Reid,  3  Macq.  266, 

800.  In  the  quaint  phrase  of  the  reporter,  '^  Reid  and  Mc- 
Guire  were  botii  victims  of  the  same  accident,  which,  though 
melancholy,  has  settled  the  law":  BarUmehiU  Coal  Co.  v.  Reid^ 

801,  note. 
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In  ibis  ooorty  the  role  has  been  upheld  under  a  great  yarieiy 
of  cireumstances.  A  railroad  corporation  has  been  held  not 
to  be  liable  to  an  engineer  on  a  train  for  an  accident  from  the 
negligence  of  a  switchman:  FarweU  v.  Boston  and  WareuUr 
R.  J?.,  mpra;  nor  to  one  brakeman  for  the  negligence  of  another 
on  a  different  train:  Hayes  v.  Western  R.  R.y  3  Cnsh.  270.  So 
a  woman  working  in  a  manufactory  cannot  maintain  an  action 
against  the  corporation  owning  it  for  an  injury  occasioned  by 
the  negligence  of  the  superintendent:  AJbro  v.  Agawam  Canal 
Co.,  6  Id.  75.  A  railroad  corporation  has  been  held  not  to  be 
responsible  in  damages  for  an  injury  to  an  apprentice  in  its 
machine-shop,  while  acting  as  fireman  on  a  train,  for  a  defect 
in  a  switch,  where  no  want  of  ordinary  care  on  the  part  of  the 
corporation  was  shown:  King  y.  Boston  and  Worcester  22.  JB.,  9 
Id.  112;  nor  to  a  laborer  employed  to  repair  the  road-bed, 
while  being  carried  to  his  place  of  work,  by  the  negUgenoe  of 
those  in  charge  of  the  train:  OiUshannon  v.  Stony  Brook  R.  22., 
10  Id.  228;  nor  to  a  carpenter  carried  over  the  railroad  to  re- 
pair its  fences,  bridges,  and  switch  frames,  by  negligence  of  the 
engineer,  or  of  servants  whose  duty  it  was  to  inspect  the  axles 
of  the  cars:  Beaver  v.  Boston  and  Maine  22.  22.,  14  Gray,  466. 

These  cases,  especially  those  of  Gillshannon  and  Seaver, 
cannot  be  distinguished  in  principle  from  the  present.  In 
epch  of  those  two,  as  in  this,  the  plaintiff's  work  did  not  begin 
until  his  arrival  at  his  destination;  and  in  this,  as  in.  those, 
the  work  was  upon  the  structures,  means,  or  instruments  with 
which  the  defendants  were  to  carry  on  their  business  of  com- 
mon carriers,  the  workman  paid  nothing  for  his  passage,  and 
the  object  of  the  defendants  in  carrying  him  was  to  got  him 
to  his  place  of  work.  Risks  from  the  negligence  of  a  switch- 
man, like  those  from  the  negligence  of  the  engineer  and  other 
servants  in  charge  of  the  train,  must  or  should  have  been  con- 
templated by  the  plaintiff  as  incident  to  the  employment 
which  he  had  undertaken.  The  case  of  Russell  v.  Hxidson 
River  22.  22.,  17  N.  Y.  134,  is  to  the  same  effect.  And  the  cases 
in  the  House  of  Lords  above  cited  were  actions  against  a 
mining  company  for  injuries  occasioned  to  miners,  who  worked 
in  the  mine  all  day,  by  the  negligence  of  the  man  who  let 
them  down  in  th#  morning  and  drew  them  up  at  night. 

The  plaintiff  was  therefore  a  fellow-servant  of  the  switch- 
man, and  not  entitied  to  recover  of  their  common  master  for 
any  injury  occasioned  by  the  negligence  of  the  switchman,  or 
other  servant  in  the  same  employment. 
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But  it  is  quite  as  well  settled,  both  in  England  and  America, 
that  a  ma^^r  is  bound  to  use  ordinary  care  in  providing  his 
structures  and  engines  and  in  selecting  his  seryants,  and  is 
liable  to  any  of  their  fellowHservants  for  his  negligence,  in  this 
regard:  Tarrant  Y.Webby  18  Com.  B.  797;  BarttynshiU  Coal  Co. 
V.  RHd,  3  Macq.  272, 287, 288;  Ormond  v.  Holland,  El.  B.  &  B. 
102;  Weems  v.  Mathieson,  4  Macq.  215;  Clarke  y.  HdrneSj  7 
Hurl.  &  N.  937,  aflarming  S.  C,  6  Id.  349;  Keegan  Y.Weatem 
R,  i?.,  8  N.  Y.  176  [59  Am.  Dec.  476];  Cayzer  v.  Taylor,  10 
Gray,  274  [69  Am.  Dec.  817];  Sn&w  v.  Homatonic  R  R,  8 
Allen,  441  [85  Am.  Dec.  720].  The  duty  of  selecting  fit  ser- 
yants  belongs  to  the  master,  whether  the  master  is  an  indi- 
vidual or  a  corporation.  The  same  tests  of  the  liability  of 
masters  have  been  applied  to  corporations- as  to  individuals 
in  the  English  decisions  above  cited,  and  in  our  own  cases, 
from  Parwell's,  in  4  Metcalf,  to  Snow^s,  in  8  Allen.  To  vary 
the  rule  in  the  case  of  corporations,  upon  the  ground  that  they 
must  always  act  by  servants  or  agents,  would  be  to  exempt 
them  from  liability  altogether. 

The  evidence  offered  by  the  plaintiff  at  the  trial  was  com- 
petent to  show  that  the  defendants  knowingly,  or  in  ignorance 
caused  by  their  own  negligence,  employed  an  habitual  drunk- 
ard as  a  switchman,  and  thereby  occasioned  the  accident.  Of 
the  sufficiency  of  this  evidence  a  jury  must  judge.  If  the 
plaintiff  can  satisfy  them  that  such  misconduct  or  negligence 
in  the  defendants  caused  the  injury,  and  that  he  himself  used 
due  care,  he  may  maintain  his  action. 

Case  to  stand  for  trial. 

BiQELOw,  C.  J.,  did  not  sit  in  this  case. 

SxBVAirr  Aastnaa  Risk  ov  Emflotmknt:  See  extended  note  to  BumeU  r. 
Lacoma  Hfg,  Co.,  TI  Am.  Dec  222,  on  liability  of  master  for  injnriee  to  ser- 
vant from  defective  machinery  or  material,  where  the  subject  is  discussed 
and  numerous  cases  cited;  NashvUle  etcJi.  R.  Co.  r.  EUwU,  78  Id.  606,  and 
note  thereto  514;  Mad  Rwer  etc  R.  R.  Co,  v.  Barber,  67  Id.  312;  Snow  v. 
HousaUmic  R.  R.  Co.,  86  Id.  720,  and  notes. 

Who  ABM  FILL0W-8SBVANT8  Df  Ck)]afON  EMPLOTKXirr:  See  extended  note 
on  the  subject  to  Fok  t.  Sand/ord,  67  Am.  Deo.  688-697. 

MikSTXa's  DUTT  TO  SUFPLT  SUITABLB  AND  SaYX  MAOHDrXET,  APPUAVCBS, 

ETC.:  See  numerous  oases  cited  in  note  to  Buaellr.  Laeonia  Ufg.  Co.,  Tl  Am. 
Dec.  222;  NaahrnXU  He  R.  R.  Co.  v.  ElUoU,  78  Id.  606,  and  note  614;  Smithy. 
New  York  etc  R.  R.  Co.,  75  Id.  305;  extended  note  to  ffegeman  r.  Western 
R.  R.  Corf.,  64  Id.  622,  discussing  the  liability  of  carriers  of  passengers  for 
injuries  resulting  from  defects  in  their  vehicles  and  other  appliances.  Master 
must  exercise  diligence  and  care  in  the  selectica  of  whatever  agencies  he  em- 
ploys, whether  animate  or  inanimate:  Noffea  t.  SnM,  66  Id.  222;  8wow  v. 
iloumUome  R.  R.  Co.,  86  Id.  720,  and  notes. 


Digitized  by 


Google 


640  GiLMAN  V.  Eastern  R.  R.  Corp.  [Mass. 

BiAflTXB'S    TjABTLTTT  lOB   IkJUBT  TO    SSBYANT  WBOU    FZLLOW-SXBTAHT'a 

NiOLioBKOE:  See  references  in  end  of  note  to  BvmeU  r.  Laetmta  ^fg,  Co,,  TJ 
Am.  Deo.  225;  nnmeroos  cftses  cited  in  note  to  Fox  v.  8ant(ford,  67  Id.  689; 
O'ConneU  r.  BaJUhnore  etcIL  B.  Co.,  8S  Id.  549,  and  note  553;  iSyon  v.  Fowkr, 
82  Id.  315,  and  note  821;  BradeeU  y.  LtOkee,  SI  Id.  (KM,  and  note  696;  Na$k- 
vOe  etcl  R.  R.  Co.  v.  ElUUl,  78  Id.  506,  and  note  514;  lUmoU  Cent  R.  R.  Co. 
T.  Cox,  71  Id.  298;  Mad  Rher  etc  R.  R.  Co.  r.  Barber,  67  Id.  312;  Snow  ▼. 
HouBotonk  R.  R.  Co,,  85  Id.  720^  and  notes. 

Railboad  CoMPAirr  is  Liable  por  Ikjurt  Causbd  bt  Kbouoenci  or  na 
SntTAim:  Blader.OarrolUomR.  R.  Co.,  eZ  Am.  Deo.  586,  and  note  589;  ifocl 
Bkfer  etc  R.  R.  Co.  r.  Barber,  67  Id.  812;  nnneroos  oaaes  cited  in  note  to  Fox 
T.  Sandford,  67  Id.  589;  Noffee  r.  Bndth,  65  Id.  222,  and  note  225,  citing 
BomerooB  oaaes.  Especially  does  the  rale  apply  to  an  inoompetent  fellow- 
servant  who  was  knowingly  or  negligently  employed  by  the  master:  Caiffur 
T.  Taylor,  69  Id.  317;  Snow  r.  Houeaiome  R.  R.  Co.,  S6ld.  720^  and  notes. 

KiOLioxiroi^FLAZRTirv  mm  Fbovb  Dub  Oabc:  Oakagam  v.  Boetmetc 
R.  R.  Co.,  79  Am.  Deo.  724;  note  to  Joimeon  r.  Budaon  River  R.  R.  Co.,  75 
Id.883;ifcC^;/yT.OZtidb8,80Id.584,andnote588;  Wibomv.C^qfCharbB- 
ioum,  85  Id.  693,  and  note;  Warren  ▼.  FitckXmrg  R.  R.  Co.,  85  Id.  700,  and 


Tbb  FBnroiFAL  oasb  wab  cotbd  in  each  of  the  following  authorities,  and 
to  the  point  stated:  The  master,  whether  a  natoxal  person  or  a  oorpoiatioD, 
is  boond  to  use  reasonable  care  in  selecting  his  servants,  and  in  keeping  the 
engines  with  which,  and  the  boildings,  pUoes,  and  stroctores  in,  npon,  or 
eiver  which,  his  bosiness  is  carried  on,  in  a  fit  and  safe  eondition,  and  is  liable 
to  any  of  his  servants  for  injuries  soffered  by  them  by  reanon  of  his  negiigenoe 
in  this  respect:  JEToleieii  v.  Fi<cA6ary  i2ai2rxKid,  129  Mass.  276;  Moreer.  Olendon 
Co.,  125 Id.  286;  Ford r.  FUehburg R.  R.  Co.,  110 Id.  259;  OUmanr.  Baetem 
R.  R.  Co.,  13  Allen,  440;  Davie  v.  Detroit  etc  R.  R.  Co.,  20  Mich.  124.  And 
he  is  bound  to  nse  snch  care  both  in  procnring  and  maintaining  sooh  servant^ 
stnictnres,  and  engines:  See  case  last  cited.  This  dnty  of  the  master,  too^ 
is  so  far  personal  and  inalienable  that  responsibility  for  damages  caused  by 
the  negligent  discharge  of  it  exists  although  the  master  in  discharging  it 
may,  for  his  own  convenience,  act  through  other  servants:  DiUon  r.  Umom 
Pa^fie  R.  R.  Co.,  3  DilL  323.  The  obligation  is  also  imposed  upon  him  of 
providing  a  suitable  place  in  which  the  servant,  being  himself  in  the  exercise 
of  due  care,  can  perform  his  duty  safely,  or  at  least  without  exposure  to  dan- 
gers that  do  not  come  within  the  obvious  scope  of  his  employment:  Coambe  v. 
^etff  ^ec(/brtf  Conia^  Ca,  102  Mass.  584.  Bailroad  corporation  or  other  mas- 
ter is  not,  where  such  master  is  not  in  fault,  liable  for  an  injury  to  a  servant 
occasioned  by  the  negligence  of  a  fellow-servant:  Ladd  ▼.  New  Bedford 
R.  R.  Co.,  119  Id.  412;  ffodgkine  v.  Baetem  R.  R.  Co.,  119  Id.  421;  Walker  v. 
Boeton  and  Maine  R.  R.,  128  Id.  11.  A  carpenter  employed  in  a  railroad  re- 
pair-shop is  a  fellow-servant  with  a  flagman  or  switchman:  ffolden  v.  Fiteh* 
bmrg  R.  R,  Co.,  129  Id.  272.  A  railroad  carpenter  is  a  fellow-servant  with  a 
railroad  superintendent:  Oebome  v.  Morgan,  130  Id.  102.  A  servant  assumes 
the  risks  incident  to  his  employment:  CHlman  v.  Baetem  R.  R.  Co.,  13  Allen, 
440.  Burden  of  proof  is  upon  plaintiff  to  show  that  servant  has  become  reck- 
less and  unfit  for  his  dn^  since  his  employment^  if  such  &ot  is  charged: 
Davie  V.  Detroit  etc  R.  R.  Co.,  20  Mich.  122.  The  doctrines  of  the  principal 
ease  were  followed  and  i^pproved  in  Cfilman  r.  Baetem  R.  R.  Co.,  13  Allen, 
440;  F6rd  ▼.  FitdilmrgR.  R.  Co.,  110  Mass.  259;  Buddleeton  r.  LoweHMo- 
tkkmShop^  106 Id.  284;  Arkereonr.  Demium,  117 Id.  41L 
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Fabwell  V.  Mathbb. 

flO  AILIM,  tXLl 

Mbm obahdux  Bsquirxd  bt  Statdti  ov  FaAose  to  Maintain  Aohon  on 
Cqntract  lOB  Sals  ov  Ant  Intebist  in  Land  kubt  Cuublt  Show, 
either  by  itself  or  taken  in  connection  with  eome  other  writing  contem- 
poraneooa  with  or  referred  to  in  the  memoraodnm,  what  that  interest  is. 

Mxmoranditm  Reqxtirbd  bt  Statute  of  Frauds  mat  bb  iNTSBPRxrED  bt 
Rbsobt  TO  Oral  Evidence.  The  conrt  may  ascertain  by  snoh  evidence 
the  reUktions  of  the  parties  to  any  property  which  will  satisfy  the  terms 
of  the  memorandnm,  but  the  writing,  whether  consisting  of  one  paper  or 
several,  must  describe  or  identify  the  subject  of  the  contract. 

Memorandum  in  Wrttino  Agreeing  to  Give  Certain  Sum  "for  the 
whole  property,  from  cellar  to  top,  including  lease,  press,  boiler  and 
engine,  type,  fixtures,  furniture,**  etc.,  and  to  pay  a  certain  sum  quarterly 
until  the  principal  and  interest  are  paid,  and  "in  addition  pay  over  the 
$1,215  to  be  received  from  P. ,  and  the  proceeds  and  good- will  of  the  Times, 
all  of  which  sums  shall  be  deducted  from  "  the  gross  sum  to  be  paid,  is 
not  sufficient  to  take  the  contract  out  of  the  statute  of  frauds. 

Bamb.  —No  Action  upon  Such  Contract  can  be  Supported  bt  Addition 
OP  Oral  Proof  that  Memorandum  was  Intended  to  Applt  to  an 
unexpired  lease  of  a  certain  building,  subject  to  a  certain  ground-renti 
in  which  building  the  press  and  other  articles  were  situated  and  the 
Times  newspaper  was  printed;  that  P.,  had  agreed  and  bargained  with  the 
vendor,  in  consideration  of  $1,215,  for  a  release  and  conveyance  of  a 
small  portion  of  the  land  included  in  said  lease;  and  that  there  was  no 
other  building  anywhere  owned  or  held  by  the  vendor  under  a  lease  to 
which  the  description  would  apply. 

CoNTBACT  to  recover  damages  for  breach  of  an  agreement 
which  read  as  follows:  *'  We  will  give  you  sixteen  thousand 
five  hundred  dollars  for  the  whole  property,  from  cellar  to  top, 
including  lease,  press,  boiler  and  engine,  type,  fixtures,  furni- 
ture, etc.,  and  you  are  to  protect  us  in  the  possession  of  the 
same  from  all  parties.  We  will  pay  as  follows:  We  will  pay 
all  ground-rent  and  taxes,  and  pay  you  five  hundred  dollars 
quarterly  until  the  principal  and  interest  are  all  paid;  we  will, 
in  addition,  pay  over  to  you  the  twelve  hundred  and  fifteen 
dollars  to  be  received  firom  John  C.  Pratt,  and  the  proceeds  of 
the  press  and  good -will  of  the  Times,  all  of  which  sums  shall 
be  deducted  from  the  sixteen  thousand  five  hundred  dollars. 
We  to  take  the  property  free  from  all  debts,  except  the  above 
sum,  and  you  to  pay  all  other  liabilities  up  to  the  time  of 
transferring  the  same  to  us,  except  the  ground-rent  from  April 
1, 1857,  which  we  are  to  pay.  J.  H.  and  F.  F.  Farwell  and 
Forest  I  agree  to  accept  the  above  proposition.  0.  H.  Ma- 
ther.''   At  the  trial  the  plaintifis  ofifered  to  prove  that  this 

agreement  was  made  and  delivered  on  April  21, 1857;  that  it 
AM.  Dec  Vol.  LXXXVn-41 
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was  intended  by  the  parties  to  apply  to  a  lease  from  the  owner 
of  the  fee  of  a  building  on  State  Street,  Boston,  which  lease 
belonged  to  the  defendant;  that  of  the  term  created  by  the 
said  lease  there  remained  eight  years  unexpired;  that  the  lease 
was  subject  to  a  ground-rent,  reserved  by  it  to  the  owners  of 
the  fee;  that  in  the  building  so  leased  there  were  a  printing- 
press,  boiler,  engine,  type,  fixtures,  and  furniture,  and  that  a 
newspaper  called  the  Times  was  printed  and  published  in  said 
building;  that  Pratt,  before  making  said  agreement  declared 
on,  had  agreed  and  bargained  with  the  defendant  for  a  release 
and  conveyance  of  a  small  portion  of  the  land  included  in  said 
lease,  for  which  Pratt  agreed  to  pay  the  sum  of  $1,215;  that  at 
the  time  this  agreement  was  made  it  was  contemplated  by  the 
plaintiffs  and  the  defendant  that  the  plaintiffs  were  to  sell  the 
good-will  of  the  Times  newspaper  and  the  press  on  which  it 
was  printed;  and  that  there  was  no  other  building  anywhere 
held  or  owned  by  the  defendant  by  yirtue  of  a  lease,  or  in  which 
he  had  any  interest,  which  contained  a  press  of  any  descrip- 
tion, a  boiler  or  engine,  or  types,  or  in  which  a  newspaper  called 
the  Times  was  printed  and  published,  or  for  any  interest  in 
in  which  Pratt  was  bound  or  had  agreed  to  pay  the  defend- 
ant or  any  one  $1,215.    This  evidence  was  offered  for  the  pur- 
pose of  showing  to  what  property  said  'agreement  applied  and 
referred.    Plaintiffs  also  offered  to  prove  that  immediately  after 
the  execution  of  the  agreement  above  set  forth  they  and  the 
defendant  went  to  an  attorney,  and  directed  him  to  make  the 
proper  conveyances  to  carry  out  said  agreement;  that  said  con- 
veyances were  made  and  agreed  to  by  both  the  defendant  and 
the  plaintiffs,  and  in  which  said  lease  the  Times  newspaper, 
press,  boiler  and  engine,  and   fixtures  were  fully  described; 
but  that  said  conveyances  were  not  signed,  merely  because  it 
was  necessary  to  obtain  the  date  of  some  paper  referred  to 
therein;  and  that  before  such  date  was  obtained  the  defendant 
refused  to  perform  his  agreement  and  sign  and  deliver  such 
conveyances.     Said  conveyances  were  produced  by  the  plain- 
tiffs and  offered  in  evidence,  for  the  purpose  of  pointing  out 
and  showing  to  what  the  agreement  sued  on  applied  and  had 
reference.    All  this  testimony  was  objected  to  by  defendant, 
whp  contended  that  the  agreement  sued  on  was  insufficient  in 
law  to  bind  him;  that  it  could  not  be  ascertained  from  the 
agreement  itself  what  property  was  to  be  sold  and  conveyed; 
that  it  was  void  for  uncertainty;  that  it  did  not  comply  with 
the  requisitions  of  the  statute  of  frauds;  and  that  parol  evi- 


Digitized  by 


Google 


Jan.  1865.]  Fabwell  v,  Mather.  643 

dence  could  not  be  received  for  any  of  the  purposes  for  which 
it  was  offered.  The  questions  arising  on  the  agreement  and  on 
the  evidence  offered  by  the  plaintiffs  were  reserved  for  the  con- 
sideration of  the  whole  court 

/.  O,  Ahhott,  for  the  plaintiffs. 

O.  A.  Somerby^  for  the  defendant. 

By  Court,  Qray,  J.  The  memorandum  required  by  the 
statute  of  frauds  to  maintain  an  action  on  a  contract  for  the 
sale  of  any  interest  in  land  must  clearly  show,  either  by  itself 
or  taken  in  connection  with  some  other  writing  contempora- 
neous with  or  referred  to  in  the  memorandum,  what  that  in- 
terest is.  The  court  may,  indeed,  for  the  purpose  of  interpreting 
the  memorandum,  put  itself  in  the  position  of  the  parties,  and 
ascertain  by  oral  evidence  their  relations  to  any  property 
which  would  satisfy  the  terms  of  the  memorandum;  but  seen 
in  the  light  of  these  circumstances,  the  writing,  whether  con- 
sisting of  one  paper  or  several,  must  describe  or  identify  the 
subject  of  the  contract 

The  memorandum  on  which  the  plaintiffs  rely  describes  the 
thing  to  be  bought  and  sold  as  ''  the  whole  property,  from  cel- 
lar to  top,  including  lease,  press,  boiler  and  engine,  type, 
fixtures,  furniture,"  etc.  If  it  is  allowable  (of  which  there  is 
some  doubt)  for  the  court  to  refer,  when  the  memorandum 
does  not,  to  the  instrument  of  lease  to  the  defendant,  in 
order  to  supply  the  duration  of  the  lease  mentioned  in  the 
memorandum,  the  difficulty  still  remains  that  the  memo- 
randum is  not  limited  to  property  owned  or  held  by  the  de- 
fendant, and  the  words  used  are  certainly  not  less  applicable 
to  the  whole  estate  than  to  a  leasehold  interest  in  it.  It  is 
*'  the  whole  property,  from  cellar  to  top,"  not  "  your  property," 
or  ''  your  interest  in  the  property,"  which  is  to  be  bought  and 
sold.  It  is  not  described  as  ''  consisting  of,"  but  as  "  includ- 
ing," the  lease,  printing-press,  fixtures,  and  furniture.  The 
agreement  of  Pratt  with  the  defendant,  as  stated  in  the  plain- 
tiffs' offer  of  evidence,  was  "  for  a  release  and  conveyance  of  a 
small  portion  of  the  land  included  in  said  lease  ";  but  even  if 
Pratt's  agreement  was  confined  to  a  leasehold  interest,  it  does 
not  follow  that  the  property  which  the  defendant  agreed  to  sell 
to  the  plaintiff  was  no  greater  estate.  The  stipulations  as  to 
payment  of  "  ground-rent "  are  not  expressed  with  such  dcfi- 
niteness  as  to  clear  up  the  ambiguity  of  the  principal  words 
of  description.    To  hold  such  a  memorandum,  which  doei 


Digitized  by 


Google 


644  Sweeny  v.  Old  Colony  bto.  R.  R.  Co.         [Mass. 

not  show  whether  it  relates  to  an  estate  in  fee,  for  life,  or  for 
years,  sufficient  to  take  the  case  oat  of  the  statute  of  frauds, 
would  be  to  practically  do  away  with  the  statute,  and  to  dis* 
regard  precedents  of  the  highest  authority:  Fitzmauriee  ▼. 
Bayleyj  9  H.  L.  Cas.  78;  S.  C,  8  El.  &  B.  664;  CTtnan  ▼.  Cooke^ 
1  Schoales  &  L.  22;  Abed  ▼.  Raddiff,  13  Johns.  297  [7  Am. 
Dec.  377];  Morton  v.  Dean.  13  Met.  385;  Waterman  v.  Meig$^ 
4  Cush.  497. 
Judgment  for  the  defendant. 


MxMO&AiiDUM  or  AowsPfENT  lOR  Saui  ov  Laxim  RaqiuiRXD  ST  Stat- 
UTX  ov  Frauds  miiBt  state  the  contract  with  reasonable  certainty,  so  that 
the  substance  of  it  may  be  understood  from  the  writing  itself,  without  having 
recourse  to  parol  proof:  BaUejf  ▼.  Ogden,  3  Am.  Dec.  609;  Sherfmme  v.  Shaw, 
Sid.  47;  MmdowBv.  Meadows,  15  Id.  6i6;  Peltier  v.  ColKfw,  20Id.  711,  and 
note  715;  note  to  Atwood  v.  CM,  26  Id.  662;  note  to  McConneil  v.  BriUhart, 
65  Id.  668.  Bat  the  instroment  may  be  made  certain  by  reference  to  some- 
thing else,  whereby  the  terms  can  be  ascertained  with  reasonable  precision: 
Abeel  y.  Baddff,  7  Id.  377.  Bat  latent  ambiguities  may  be  explained,  and 
sTidenoe  of  extrinsio  facts  will  sometimes  be  admitted  to  identify  the  person 
er  thing  intended,  or  the  qnanttty  of  interest:  MeCotmeU  ▼.  BriUkari,  65  Id. 
661. 


Sweeny  v.  Old  Colony  and  Newport  B.  R  Co. 

[10  ALUK,  88&  j 
In  ObDIB  to  liADITAnf  AcnON  VOB  IVJUBT  TO  PiBSOH  OR  PBOPSBTT  BT 

RsASOK  or  Nbouobncs  or  Want  or  Dub  Oabb,  there  most  be  shown 
to  exist  some  obligation  or  duty  towards  the  plaintiif,  which  the  defend- 
ant has  left  undischarged  or  anfwlfiUed.  This  is  the  basis  on  which  the 
cause  of  action  rests. 

OwvBR  or  Land  is  not  Bound  to  PBoracT  ob  Pbovidb  SAnouARDs  yob 
Wbono-dobbs.  So  a  trespasser  or  licensee  who  enters  on  premises  by 
permission  only,  without  any  enticement,  allarement>  or  induoement 
being  held  out  to  him  by  the  owner  or  occupant,  cannot  recover  damagee 
for  injuries  caused  by  obstructions  or  pitfaUs. 

Ownxb's  Liabiutt  roB  Injubiss  to  Pkbsons  Comzno  on  his  Pbbmises.  — 
A  mere  passive  aequiesoenoe  by  an  owner  or  occupier  in  a  certain  use  of 
his  land  by  others  invdves  no  liability;  but  if  he  directly  or  by  implica- 
tion induces  persons  to  enter  on  and  pass  over  his  premises,  he  thereby 
assumes  an  oUigation  that  they  are  in  a  safe  condition,  suitable  for  such 
use,  and  for  a  breach  of  this  obligation  he  is  liable  in  damages  to  a  person 
injured  thereby. 

Railboad  Comfant's  LiABnJTr  vor  Injvbibs  to  Pebsons  Attxmpting  to 
Cboss  m  Track  at  Privatb  OROsaiNa*  — Where  a  railroad  company 
have  made  a  private  crossing  over  their  track,  in  a  dty,  allowed  the  pub- 
lic to  use  it  as  a  highway,  and  stationed  a  flagman  there  to  prevent  per 
sons  from  undertak  og  to  cross  when  there  is  danger,  they  are  liable  in 
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damages  to  one  who,  nsing  due  care,  ia  indnced  to  undertake  to  croos  by 
a  signal  from  the  flagman  that  it  ia  safe,  and  who  ia  injured  by  a  oolliuon 
which  oooora  through  the  flagman'a  careleflsneea.  The  case  comes  within 
that  elaaa  in  which  partiea  have  been  held  liable  in  damages  by  reason  of 
haTiog  held  out  an  invitation  or  inducement  to  persons  to  enter  upon  and 
pass  over  their  premises. 
VLAiOMAir  Gkasgcd  with  Ddtt  or  Pbotsotino  Publio,  at  a  place  con- 
■imcted  and  used  as  a  public  way  by  great  numbers  of  people,  such  as  a 
private  railroad  crossing  in  a  cily,  is  bound  to  indicate  to  persons  when 
it  is  safe  tat  them  to  pass  as  well  as  when  it  is  necessary  or  prudent  for 
them  to  refrain  from  passing. 

Fairr'S  LlABELITT  VOB  KeOLBOT  IH  PeBIOBKANOB  or  DUTT  VOLUirrABILT 

AflSOXBD,  Ain>  NOT  Imposbd  bt  RuLn  or  Law.  — If  a  person  under- 
takes to  do  an  act  or  dischaige  a  duty  by  which  the  conduct  of  others 
may  properly  be  regulated  and  governed,  he  is  bound  to  perform  it  in 
such  manner  that  those  who  are  rightfully  led  to  a  course  of  conduct  or 
action  on  the  faith  that  the  act  or  duty  will  be  properly  performed,  shall 
not  suffar  loss  or  injure  by  reason  of  his  negligence.  The  liability  in  such 
cases  does  not  depend  on  the  motives  or  considerations  which  induced  a 
par^  to  take  on  himself  a  particular  taak  or  duty,  but  on  the  questioo 
whether  the  legal  ri^ts  of  others  have  been  violated  by  the  mode  in 
which  the  charge  assumed  has  been  performed. 

ToBT  to  recover  damages  for  a  personal  injury  sustained  by 
being  run  over  by  the  defendants'  cars,  while  the  plaintiff  was 
crossing  their  railroad  by  license,  on  a  private  way  leading 
from  South  Street  to  Federal  Street,  in  Boston.  This  private 
way,  called  Lehigh  Street,  was  made  by  the  South  Cove  Cor- 
poration for  their  own  benefit,  and  they  owned  the  fee  of  it. 
It  was  wrought  as  a  way,  and  buildings  were  erected  on  each 
side  of  it,  belonging  to  the  owners  of  the  way,  and  there  had 
been  much  crossing  there  by  the  public  for  several  years. 
The  defendants,  having  rightAilIy  taken  the  land  under  their 
charter,  not  subject  to  any  right  of  way,  had  made  a  con- 
venient plank  crossing,  and  kept  a  flagman  at  the  ehd  of  it  on 
South  Street,  partly  to  protect  their  own  property,  and  partly 
to  protect  the  public.  They  had  never  made  any  objection  to 
such  crossing,  so  far  as  it  did  not  interfere  with  their  cars  and 
engines.  There  were  several  tracks  at  the  crossing.  The  only 
right  of  the  public  to  use  the  crossing  was  under  the  license 
implied  by  the  facts  stated  above.  The  defendants  had  a  car 
at  their  depot,  on  the  day  of  the  accident,  which  they  had  oc- 
casion to  run  over  to  their  car-house.  It  was  attached  to  an 
engine  and  taken  over  the  crossing  to  a  proper  distance  beyond 
the  switch.  The  coupling-pin  being  taken  out,  and  the  engine 
reversed,  it  was  moved  towards  the  car-house  by  the  side-track. 
There  was  a  good  engineer  »nd  fireman  on  the  engine,  and  a 
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brakeman  on  the  car.  The  bell  was  constantly  rung,  and  the 
defendants  were  not  guilty  of  any  negligence  in  respect  to  the 
management  of  the  car  or  engine.  As  the  engine  and  car  were 
coming  from  the  depot,  the  plaintiff,  with  a  horse  and  a  wagon 
loaded  with  empty  beer-barrels,  was  coming  down  South  Street 
from'  the  same  direction.  There  was  evidence  tending  to  show 
that  as  he  approached  the  crossing,  the  flagman,  who  was  at 
his  post,  made  a  signal  to  him  with  his  flag  to  stop,  which  he 
did;  that  in  answer  to  an  inquiry  by  the  plaintiff  whether  he 
could  then  cross,  he  then  made  another  signal  with  liis  flag, 
indicating  that  it  was  safe  to  cross;  that  the  plaintiff  started 
across,  looking  straight  forwards;  that  he  saw  the  car  comini; 
near  him  as  it  went  towards  the  car-house;  that  he  jumped 
forward  from  his  wagon;  and  that  the  car  knocked  him  down 
and  ran  over  and  broke  both  his  legs.  The  car  struck  the 
fiyre-wheel  of  his  wagon,  and  also  his  horse.  If  he  had,  how- 
ever, remained  in  his  wagon,  or  had  not  jumped  forwards,  or 
had  kept  about  the  middle  of  the  crossing,  he  would  not,  as 
the  evidence  showed,  have  been  injured  personally.  Defend- 
ants contended  that,  even  if  the  plaintiff  used  ordinary  care, 
and  if  the  flagman  carelessly  and  negligently  gave  the  signal 
that  he  might  cross,  when  in  fact  it  was  unsafe  to  do  so  on 
account  of  the  approaching  car,  the  plaintiff  was  not  entitled 
to  recover,  because  the  license  to  people  to  use  the  crossing 
was  not  a  license  to  use  it  at  the  risk  of  the  defendants,  but 
to  use  it  as  they  best  could  when  not  forbidden,  taking  care 
Ckf  their  own  safety,  and  going  at  their  own  risk.  They  also 
contended  that,  if  the  flagman  made  a  signal  to  the  plaintiff 
that  he  might  cross,  he  exceeded  his  authority.  As  to  the 
care  used  by  the  plaintiff  and  the  flagman,  the  evidence  was 
contradictory,  and  the  judge  ruled,  for  the  purpose  of  taking 
a  verdict  upon  these  two  facts,  that  the  defendants  had  a  right 
to  use  the  crossing  as  they  did  on  this  occasion,  and  that  they 
were  not  bound  to  keep  a  flagman  there;  yet,  since  they  did 
habitually  keep  one  there,  they  would  be  responsible  to  the 
plaintiff  for  the  injury  done  to  him  by  the  car,  provided  he 
used  due  care,  if  he  was  induced  to  cross  by  the  signal  made 
to  him  by  the  flagman,  and  if  that  signal  was  carelessly  or 
negligently  made  at  a  time  when  it  was  unsafe  to  cross  on 
account  of  the  movement  of  the  car.  A  verdict  for  seven 
thousand  five  hundred  dollars  was  returned  for  the  plaintiff, 
and  the  case  was  reserved  for  the  consideration  of  the  w)iola 
oourt 
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/.  O.  Abbott  and  P.  H.  SearSj  for  the  defendants. 
S.  J.  ThoTMu,  for  the  plaintiff. 

By  Court,  Biqelow,  C.  J.  This  case  has  been  presented  with 
great  care  on  the  part  of  tie  learned  counsel  for  the  defend- 
ants, who  have  produced  before  us  all  the  leading  authorities 
bearing  on  the  question  of  law  which  was  reserved  at  the  trial. 
We  have  not  found  it  easy  to  decide  on  which  side  of  the  line 
which  marks  the  limit  of  the  defendants'  liability  for  damages 
caused  by  the  acts  of  their  agents  the  case  at  bar  falls.  But 
on  careful  consideration  we  have  been  brought  to  the  conclu- 
sion that  the  rulings  at  the  trial  were  right,  and  that  we  can- 
not set  aside  the  verdict  for  the  plaintiff  on  the  ground  that  it 
was  based  on  erroneous  instructions  in  matter  of  law. 

In  order  to  maintain  an  action  for  an  injury  to  person  or 
property  by  reason  of  negligence  or  want  of  due  care,  there 
must  be  shown  to  exist  some  obligation  or  duty  towards  the 
plaintiff,  which  the  defendant  has  left  undischarged  or  unful- 
filled. This  is  the  basis  on  which  the  cause  of  action  rests. 
There  can  be  no  fault  or  negligence  or  breach  of  duty  where 
there  is  no  act  or  service  or  contract  which  a  party  is  bound 
to  perform  or  fulfill.  All  the  cases  in  the  books  in  which  a 
party  is  sought  to  be  charged  on  the  groimd  that  he  has  caused 
a  way  or  other  place  to  be  encumbered,  or  suffered  it  to  be  in 
a  dangerous  condition,  whereby  accident  and  injury  have  been 
occasioned  to  another,  turn  on  the  principle  that  negligence 
consists  in  doing  or  omitting  to  do  an  act  by  which  a  legal 
duty  or  obligation  has  been  violated.  Thus  a  trespasser  who 
comes  on  the  land  of  another  without  right  cannot  maintain  an 
action  if  he  runs  against  a  barrier  or  falls  into  an  excavation 
there  situated.  The  owner  of  the  land  is  not  bound  to  protect  or 
provide  safeguards  for  wrong-doers.  So  a  licensee,  who  enters 
on  premises  by  permission  only,  without  any  enticement,  al- 
lurement, or  inducement  being  held  out  to  him  by  the  owner 
or  occupant,  cannot  recover  damages  for  injuries  caused  by 
obstructions  or  pitfalls.  He  goes  there  at  his  own  risk,  and 
enjoys  the  license  subject  to  its  concomitant  perils.  No  duty 
is  imposed  by  law  on  the  owner  or  occupant  to  keep  his  prem- 
ises in  a  suitable  condition  for  those  who  come  there  solely  for 
their  own  convenience  or  pleasure,  and  who  are  not  either  ex- 
pressly invited  to  enter  or  induced  to  come  upon  them  by  the 
purpose  for  which  the  premises  are  appropriated  and  occupied, 
or  by  some  preparation  or  adaptation  of  the  place  for  u^e  by 
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customers  or  passengers,  which  might  naturally  and  reason- 
ably lead  them  to  suppose  that  they  might  properly  and  safely 
enter  thereon. 

On  the  other  hand,  there  are  cases  where  houses  or  lands  are 
so  situated,  or  their  mode  of  occupation  and  use  is  such,  that 
the  owner  or  occupant  is  not  absolved  from  all  care  for  the 
safety  of  those  who  come  on  the  premises,  but  where  the  law 
imposes  on  him  an  obligation  or  duty  to  provide  for  their 
security  against  accident  and  injury.  Thus  the  keeper  of  a 
shop  or  store  is  bound  to  provide  means  of  safe  ingress  and 
egress  to  and  from  his  premises  for  those  having  occasion  to 
enter  thereon,  and  is  liable  in  damages  for  any  injury  which 
may  happen  by  reason  of  any  negligence  in  the  mode  of  con- 
structing or  managing  the  place  of  entrance  and  exit.  So  the 
keeper  of  an  inn  or  other  place  of  public  resort  would  be  liable 
to  an  action  in  favor  of  a  person  who  suffered  an  injury  in 
consequence  of  an  obstruction  or  defect  in  the  way  or  passage 
which  was  held  out  and  used  as  the  coi^mon  and  proper  place 
of  access  to  the  premises.  The  general  rule  or  principle  appli- 
cable to  this  class  of  cases  is,  that  an  owner  or  occupant  is 
bound  to  keep  his  premises  in  a  safe  and  suitable  condition 
for  those  who  come  upon  and  pass  over  them,  using  due  care, 
if  he  has  held  out  any  invitation,  allurement,  or  inducement, 
either  express  or  implied,  by  which  they  have  been  led  to  enter 
thereon.  A  mere  naked  license  or  permission  to  enter  or  pass 
over  an  estate  will  not  create  a  duty  or  impose  an  obligation 
on  the  part  of  the  owner  or  person  in  possession  to  provide 
against  the  danger  of  accident.  The  gist  of  the  liability  con- 
sists in  the  fact  that  the  person  injured  did  not  act  merely  for 
his  own  convenience  and  pleasure,  and  from  motives  to  which 
no  act  or  sign  of  the  owner  or  occupant  contributed,  but  that 
he  entered  the  premises  because  he  was  led  to  believe  that  they 
were  intended  to  be  used  by  visitors  or  passengers,  and  that 
such  use  was  not  only  acquiesced  in  by  the  owner  or  person  in 
possession  and  control  of  the  premises,  but  that  it  was  in 
accordance  with  the  intention  and  design  with  which  the  way 
or  place  was  adapted  and  prepared  or  allowed  to  be  so  used. 
The  true  distinction  is  this:  A  mere  passive  acquiescence  by 
an  owner  or  occupier  in  a  certain  use  of  his  land  by  others 
involves  no  liability;  but  if  he  directly  or  by  implication 
induces  persons  to  enter  on  and  pass  over  his  premises,  be 
thereby  assumes  an  obligation  that  they  are  in  a  safe  condition, 
suitable  for  such  use,  and  for  a  breach  of  this  obligation  he  is 
liable  in  damages  to  a  person  injured  thereby. 
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This  distinctioQ  is  fully  recognized  in  the  most  recent  aud 
best  considered  cases  in  the  English  courts,  and  may  be  deemed 
to  be  the  pivot  on  which  all  cases  like  the  one  at  bar  are  made 
to  turn.  In  Corby  v.  Hilly  4  Com.  B.,  N.  S.,  556,  the  owner  of 
land,  having  a  private  road  for  the  use  of  persons  coming  to 
his  house,  gave  permission  to  a  builder  engaged  in  erecting  a 
house  on  the  land  to  place  materials  on  the  road;  the  plaintifif, 
having  occasion  to  use  the  road  for  the  purpose  of  going  to  the 
owner's  residence,  ran  against  the  materials  and  sustained 
damage,  for  which  the  owner  was  held  liable.  Cockburn,  C.  J., 
says:  ''The  proprietors  of  the  soil  held  out  an  allurement 
whereby  the  plaintiff  was  induced  to  come  on  the  place  in 
question;  they  held  this  road  out  to  all  persons  having  occasion 
to  proceed  to  the  house  as  the  means  of  access  thereto."  In 
Chapman  v.  Roihwetty  El.  B.  &  E.  168,  the  proprietor  of  a  brew- 
ery was  held  liable  in  damages  for  injury  and  loss  of  life 
caused  by  permitting  a  trap-door  to  be  open  without  sufBcient 
light  or  proper  safeguards,  in  a  passage-way  through  which 
access  was  had  from  the  street  to  his  office.  This  decision 
was  put  on  the  ground  that  the  defendant,  by  holding  out  the 
passage-way  as  the  proper  mode  of  approach  to  his  office  and 
brewery,  invited  the  party  injured  to  go  there,  and  was  bound 
to  use  due  care  in  providing  for  his  safety.  This  is  the  point 
on  which  the  decision  turned,  as  stated  by  Keating,  J.,  in  Hbtm- 
8eU  V.  Smythy  7  Com.  B.,  N.  S.,  738.  In  the  last-named  case 
the  distinction  is  clearly  drawn  between  the  liability  of  a  per- 
son who  holds  out  an  inducement  or  invitation  to  others  to 
enter  on  his  premises  by  preparing  a  way  or  path  by  means  of 
which  they  can  gain  access  to  his  house  or  store,  or  pass  into 
or  over  the  land,  and  in  a  case  where  nothing  is  shown  but  a 
bare  license  or  permission  tacitly  given  to  go  upon  or  through 
an  estate,  and  the  responsibility  of  finding  a  safe  and  secure 
passage  is  thrown  on  the  passenger,  and  Dot  on  the  owner.  The 
same  distinction  is  stated  in  Barnes  v.  Wardy  9  Com.  B.  392; 
Hardcasile  v.  South  Yorkshire  Ky  eic.y  4  Hurl.  &  N.  67;  and 
Binks  V.  South  Yorkshire  R'y  etc.,  32  L.  J.,  N.  S.,  Q.  B.  26.  In 
the  last-cited  case  the  language  of  Blackburn,  J.,  is  peculiarly 
applicable  to  the  case  at  bar.  He  says:  "There  might  be  a 
case  where  permission  to  use  land  as  a  path  may  amount  to 
such  an  inducement  as  to  lead  the  persons  using  it  to  suppose 
it  a  highway,  and  thus  induce  them  to  usd  it  as  such."  See 
also,  for  a  clear  statement  of  the  difference  between  cases  where 
an  invitation  or  allurement  is  held  out  by  the  df^fendant,  and 
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tho«e  where  nothing  appears  but  a  mere  license  or  permission 
to  enter  on  premises,  Bcdch  v.  Smithy  7  Hurl.  &  N.  741,  and 
ScoU  V.  London  Docks  Co.,  11  L.  T.,  N.  8.,  383, 

The  facts  disclosed  at  the  'trial  of  the  case  now  before  us, 
carefully  weighed  and  considered,  bring  it  within  that  class  in 
which  parties  have  been  held  liable  in  damages  by  reason  of 
having  held  out  an  invitation  or  inducement  to  persons  to  enter 
upon  and  pass  over  their  premises.  It  cannot,  in  any  just  view 
of  the  evidence,  be  said  that  the  defendants  were  passive  only, 
and  gave  merely  a  tacit  license  or  assent  to  the  use  of  the  place 
in  question  as  a  public  crossing.  On  the  contrary,  the  place  or 
crossing  was  situated  between  two  streets  of  the  city  (which 
are  much  frequented  thoroughfares),  and  was  used  by  great 
numbers  of  people  who  had  occasion  to  pass  from  one  street  to 
the  other,  and  it  was  fitted  and  prepared  by  the  defendants 
with  a  convenient  plank  crossing,  such  as  is  usually  con- 
structed in  highwajrs,  where  they  are  crossed  by  the  tracks  of 
a  railroad,  in  order  to  facilitate  the  passage  of  animals  and 
vehicles  over  the  rails.  It  had  been  so  maintained  by  the  de- 
fendants for  a  number  of  years.  These  facts  would  seem  to 
bring  the  case  within  the  principle  already  stated,  that  the 
license  to  use  the  crossing  had  been  used  and  enjoyed  under 
such  circumstances  as  to  amount  to  an  inducement,  held  out 
by  the  defendants  to  persons  having  occasion  to  pass,  to  be- 
lieve that  it  was  a  highway,  and  to  use  it  as  such.  But  the 
case  does  not  rest  on  these  jfacts  only.  The  defendants  had 
not  only  constructed  and  fitted  the  crossing  in  the  same  man- 
ner as  if  it  had  been  a  highway,  but  they  had  employed  a 
person  to  stand  there  with  a  flag,  and  to  warn  persons  who 
were  about  to  pass  over  the  railroad  when  it  was  safe  for  them 
to  attempt  to  cross  with  their  vehicles  and  animals,  without 
interference  or  collision  with  the  engines  and  cars  of  the  de- 
fendants. And  it  was  also  shown  that  when  the  plaintiff 
started  to  go  over  the  tracks  with  his  wagon,  it  was  in  obedi- 
ence to  a  signal  from  this  agent  of  the  defendants  that  there 
was  no  obstruction  or  hindrance  to  his  safe  passage  over  the 
railroad.  These  facts  well  warranted  the  jury  in  finding,  as 
they  must  have  done  in  rendering  a  verdict  for  the  plaintiff 
under  the  instructions  of  the  court,  that  the  defendants  in- 
duced the  plaintiff  to  cross  at  the  time  when  he  attempted  to 
do  so,  and  met  with  the  injury  for  which  he  now  seeks  com- 
pensation. 

It  was  suggested  that  the  person  employed  by  the  defendants 
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to  stand  near  the  crossing  with  a  flag  exceeded  his  authoritj 
in  giving  a  signal  to  the  plaintiff  that  it  was  safe  for  him  to 
pass  over  the  crossing  jast  previously  to  the  accident,  and  that 
no  such  act  was  within  the  scope  of  his  employment,  which 
was  limited  to  tb''  duty  of  preventing  persons  from  passing  at 
times  when  it  was  dangerous  to  do  so.  But  it  seems  to  us 
that  this  is  a  refinement  and  distinction  which  the  facts  do 
not  justify.  It  is  stated  in  the  report  that  the  flagman  was 
stationed  at  the  place  in  question,  charged,  among  other 
things,  with  the  duty  of  protecting  the  public.  This  general 
statement  of  the  object  for  which  the  agent  was  employed, 
taken  in  connection  with  the  fact  that  he  was  stationed  at  a 
place  constructed  and  used  as  a  public  way  by  great  numbers 
of  people,  clearly  included  the  duty  of  indicating  to  persons 
when  it  was  safe  for  them  to  pass  as  well  as  when  it  was  pru- 
dent or  necessary  for  them  to  refrain  from  passing. 

Nor  do  we  think  it  can  be  justly  said  that  the  flagman  in 
fact  held  out  no  inducement  to  the  plaintiff  to  pass.  No  ex- 
press invitation  need  have  been  shown.  It  would  have  been 
only  necessary  for  the  plaintiff  to  prove  that  the  agent  did 
some  act  to  indicate  that  there  was  no  risk  of  accident  in 
attempting  to  pass  over  the  crossing.  The  evidence  at  the  trial 
was  clearly  sufficient  to  sho^  that  the  agent  of  the  defendants 
induced  the  plaintiff  to  pass,  and  that  he  acted  in  so  doing 
within  the  scope  of  the  authority  conferred  on  him.  The 
question  whether  the  plaintiff  was  so  induced  was  distinctly 
submitted  to  the  jury  by  the  court;  nor  do  we  see  any  rea- 
son for  supposing  that  the  instructions  on  this  point  were 
misunderstood  or  misapplied  by  the  jury.  If  they  lacked 
fullness  the  defendants  should  have  asked  for  more  explicit 
instructions.  Certainly,  the  evidence  as  reported  well  war- 
ranted the  finding  of  the  jury  on  this  point. 

It  was  also  urged,  that  if  the  defendants  were  held  liable  in 
this  action,  they  would  be  made  to  suffer  by  reason  of  the 
fact  that  they  had  taken  precautions  to  guard  against  acci- 
dent at  the  place  in  question,  which  they  were  not  bound  to 
use,  and  that  the  case  would  present  the  singular  aspect  of 
holding  a  party  liable  for  neglect  in  the  performance  of  a 
duty  voluntarily  assumed,  and  which  was  not  imposed  by 
the  rules  of  law.  But  this  is  by  no  means  an  anomaly.  If 
a  person  undertakes  to  do  an  act  or  discharge  a  duty  by 
which  the  conduct  of  others  may  properly  be  regulated  and 
governed,  he  is  bound  to  perform  it  in  such  manner  that  those 
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who  rightfoUy  are  led  to  a  coarse  of  conduct  or  action  on  the 
faith  that  the  act  or  duty  will  be  duly  and  properly  performed 
shall  not  suffer  loss  or  injury  by  reason  of  his  negligenoe. 
The  liability  in  such  cases  does  not  depend  on  the  motives  or 
considerations  which  induced  a  party  to  take  on  himself  a 
particular  task  or  duty,  but  on  the  question  whether  the  legal 
rights  of  others  have  been  violated  by  the  mode  in  which  the 
charge  assumed  has  been  performed. 

The  court  were  not  requested  at  the  trial  to  withdraw  the 
case  from  the  jury  on  the  ground  that  the  plaintiff  had  fiailed 
to  show  he  was  in  the  exercise  of  due  care  at  the  time  the  ac- 
cident happened.  Upon  the  evidence,  as  stated  in  the  report, 
we  cannot  say,  as  matter  of  law,  that  the  plaintiff  did  not 
establish  this  part  of  his  case. 

Judgment  on  the  verdict. 

After  the  above  decision  was  rendered,  the  verdict  was  set 
aside  by  ^Ihapman,  J.,  as  against  the  evidence. 


OwNXB  IS  LXABU  lOE  Ih JUBOS  SO  PlBSOMB  OOMDIO   OK   W 

WHEN:  See  ERkU  v.  iVtqf,|N)<  p.  663;  ZoOiaehv.  TarteHpoti,^  600;  and 
extended  note  thereto. 

Owner's  LiABn<nT  in  Daicaos  iok  ma  Keouobioe  OcoAsiOHnio  Ik* 
JUBT  TO  Tbbpisbxr:  Joktmm  ▼.  PaUermm,  86  Am.  Deo.  96^  and  note  104; 
note  to Mmgery.  Tonawcmda  R.  M.  Co.,  63  Id.  387;  Norrky.  LUd^fieid,  60 
Id.  646,  and  note  660;  Dak^v.  Jforwhh  etc  R.  R.  Co.,  68  Id.  413,  and  note 
421;  Broum  v.  Lynn,  72  Id.  768;  PhUaddphia  etc  R.  R.  Co.  v.  ffummell,  84 
Id.  467,  and  note  thereta  As  to  right  to  aet  traps,  spring-gnns,  or  other 
dangeroos  implements  upon  one's  premises  to  protect  property  or  persons,  sea 
Johnson  v.  PaUermm,  36  Am.  Dec.  06,  and  note  104;  SUOe  v.  Moort,  83  Id.  160^ 
and  extended  note  thereto  166,  167,  discnasing  the  subject.  As  to  oontriba- 
tory  negligence  in  not  looking  oat  for  pit&lls,  open  hatchways,  eta,  where 
one  treads  in  dangerous  pUces^  see  extended  note  to  Fro&r  v.  Ocumanm,  66  Id. 
672-674. 

Failubb  or  Flaomak  to  Oivk  WABKoro  or  Affboaciiiko  Tbazk  at  Rao** 
WAT  Obossiko  18  NBOuaBKCB:  MUwoMkeo  €tc.R.R.Co,Y.  HmUer,  78  Am.  Dec 
690,  and  note  706. 

The  pbzkoipal  case  was  cited  in  each  of  the  following  authorities^  and  to 
the  point  stated:  If  a  person  allows  a  dangeroos  place  to  exist  in  premises  oo- 
capied  by  him,  he  wiU  be  responsible  for  injury  caused  thereby  to  any  other 
person  entering  upon  the  premises  by  his  iuTitetion  or  procurement,  express 
or  implied,  and  not  notified  of  the  danger,  if  the  person  injured  is  in  the  use 
of  due  care:  Coomba  v.  New  Becfford  etc.  Co,,  102  Mass.  684;  Carkkm  v.  Pram- 
coma  etc  Steel  Co.,  09  Id.  217;  Mellmy.  MorrOl,  126  Id.  646;  Loone^v.  Me^ 
Lean,  129  Id.  36;  Davie  v.  Centrai  Cong.  Sodefy,  129  Id.  371,  372;  Nave  y. 
Flack,  90  Ind.  209;  Corrigan  v.  Union  Sugar  Refinery,  98  Mass.  678;  EUkM 
Y.  Pra^,  10  Allen,  384;  S.  C,  jpogt,  p.  663;  Zoebiach  y.  TarbeU,  10  Alen, 
386;  S.  C,  poet,  p.  660;  Larue  v.  Farren  Hotel  Co.,  116  Mass.  68;  Har- 
greavef  v.  Ikaeon,  26  Mich.  6.    H»4s  liable,  because  it  is  negligence  in  him  ts 
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inTite  a  person  to  enter  upon  a  daDgerons  pboe  wiUioat  prqperwaniiiig:  Md- 
Un  ▼.  Marrm,  126  Mass.  546;  Davii  ▼.  Central  Cong.  8ode^,  129  Id.  371. 
And  it  makes  no  dififorenoe  whether  the  invitation  is  actuated  only  by  motives 
of  friendship  and  Christian  charity:  Zhnfia  v.  Central  Cong,  Society,  129  Id.  372. 
In  order  to  maintain  an  action  for  an  injury  to  person  or  property  by  reason 
of  negUgenoe  or  want  of  due  care,  there  mnst  be  shown  to  eziBt  some  obliga- 
tion or  duty  towards  the  plaintiff  which  the  defendant  has  left  undischarged 
or  nnfnlfilled.  This  is  the  basis  on  which  the  canse  of  action  rests:  Jlltnor  v. 
Sharon,  112  Id.  487.  On  the  other  hand,  however,  a  mere  naked  license  or 
permission  to  enter  or  pass  over  an  estate  will  not  create  a  duty  or  impose  an 
obligation  on  the  part  of  the  owner  to  provide  against  the  danger  of  accident: 
Vanderbeek  v.  Hendry,  34  K.  J.  L.  472;  IWnoie  CenL  R.  R.  Co,  v.  Godfrey,  71 
DL  607;  EvannOle  etc.  B.  R,  Co,  y.  Or^fin,  100  Ind.  225;  Lary  v.  Cleveland  etc, 
R,  R,  Co., 78  Id.  327;  PtUdmrgheic.  RpCo,y,  ^tiij^Aam, 29  Ohio  St.  368,  372; 
Sewerg  v.  Ntdbereon,  120  Mass.  307.  It  is  thus  that  introders  and  others  going 
over  premises  without  invitation  go  at  their  own  risk,  and  enjoy  the  license 
subject  to  its  oonoomitant  perils:  PUUbmrghete,  R^g  Co.  v.  Bingham,  29  Ohio  St 
872;  Vanderbeek  v.  Eendrg,  34  K.  J.  L.  472.  So,  too^  on  the  same  principle, 
if  one  voluntarily  takes  an  exposed  position  on  a  railroad  train,  with  no  ooca- 
■ion  therefor,  nor  inducement  thereto^  caused  by  the  managers  of  the  road, 
except  a  bare  license  by  non-interference,  or  express  permission  of  the  conduc- 
tor, he  takes  upon  himself  the  special  risks  of  that  position:  Hiekeg  v.  Boston 
ele.  R,  R,  Co,,  14  Allen,  433.  The  plaintiff  must  therefore  show  that  at  the 
time  of  the  injury  he  was  passing  over  the  way  or  estate  in  question  by  the 
invitation  of  tiie  defendant,  and  not  by  mere  license  or  permission:  Da/eif  v. 
CenL  Cong.  Sodetg,  129  Mass.  371.  And  where  no  obligation  or  duty  towards 
the  plaintiff  exists,  the  defendant  cannot  be  guilty  of  violating  any  duty  or 
oUi^tion  towards  him:  Jchnaon  v.  Boeton  etc.  R.  R.,  125  Id.  79;  Vanderbeek 
V.  Hendry,  34  K.  J.  L.  472.  Evidence  for  the  plaintiff  is  admissible  to  show 
that  at  a  street  crossing  of  a  railroad  a  signal  as  to  safety  was  usually  given, 
that  he  was  accustomed  to  look  for  such  signals^  and  that  at  the  time  of  the 
accident  he  saw  none.  This  evidence,  with  other  circumstances,  is  admissi- 
ble for  the  puipooe  not  only  of  showing  ne^^igence  by  the  defendant,  but  also 
of  showing  that  the  plaintiff  was  free  from  contributory  negligence:  PUtdmrgh 
etc,  R*y  Co,  v.  Twndi,  78  Ind.  377.  The  principal  case  was  cited  in  Reial  v. 
City  qfOothen,  42  Id.  343^  to  the  point  that  the  city  was  guilty  of  gross  neglect 
in  leaving  the  bridge  open,  and  in  not  notifying  the  public  that  it  was  in  an 
unsafe  and  dangerous  oooditioo,  and  that  such  gross  negligence  would  render 
the  dty  liable,  slthooi^  the  plaibitiff  waa  fpnUjoi  sli^t  n«|^igenoe  In  driving 
upon  the  bridge. 


Eluott  v.  Prat. 

110  Aiunff,  878wl 
OWVSE^   LlAULITT  TO  OhS  FALLDia  THBOUOH   OMN  TeAF-DOOS  AX  Fi»E- 

mer's  PUQnsn  ajxt>  Iirjusnro  Hdcbelt.  —Where  a  store  hat  two  en- 
trances, with  a  trap-door  between  one  of  them  and  the  stairs  leading  to 
the  upper  stories,  which  are  verbally  leased  to  a  tenant  with  permission 
to  nse  such  entrance,  the  owners  occupying  the  lower  stories  are  bound 
to  use  the  trap-door  with  reference  to  the  safety  of  those  who  have  a 
right  to  use  the  entry  where  it  is;  and  if  they  are  nefjdffjmi  in« 
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raiteUe  and  reMooable  preotntimii  to  guard  againafe  acddant  while  the 
trap-door  ia  open,  they  are  liable  in  damages  to  a  person  h»Ting  lawful 
occasion  to  pass  to  or  from  the  npper  rooms,  who^  while  using  doe  care^ 
falls  tht-ni^  the  trap-door  and  sostains  an  injury. 

A.  IS  LXABU  lOB  JjgJXJKaS  TO  B  OOOASIOITED  BT  FaLLIZI O  THBOUOH   OFBlf 

TaAP-DOOB  ov  A*8  Pbkmibbs,  where  B  has  been  indnoed  to  enter  for  a 
lawfol  porpose  and  under  belief  that  they  were  in  safe  condition. 
Where  the  owners  of  the  upper  stories  of  a  store  situated  on  a  public 
■treet  hare  let  them  to  a  tenant,  and  an  entrance  directly  in  front  of  the 
stairs  leading  to  the  upper  stories  is  so  constructed  and  is  so  habitually 
kept  open  as  to  indicate  that  it  is  a  proper  entrance  for  those  who  have 
oeeasion  to  use  the  stairs,  and  there  is  a  trapnloor  between  it  and  the 
stairs,  which  they  negligently  and  carelessly  leave  open,  they  are  liable 
In  damages  to  one  who^  while  using  due  care,  and  having  lawful  occasian 
to  use  the  stairs,  is  thereby  induced  to  pass  through  such  entrance,  and 
sustains  an  injuiy  by  falling  through  the  tn^-door  therein. 

ToBT  to  recover  damages  for  a  personal  injury  sustained  by 
the  plaintiff  in  consequence  of  falling  through  a  trap-door 
while  entering  the  building  of  defendants.  A  photographic 
view  and  a  plan  of  the  premises  were  put  into  the  case  on  the 
trial,  by  which  it  appeared  that  there  were  two  entrances  to 
the  building,  one  of  which  was  No.  47,  and  led  directly  into  a 
room  occupied  by  the  defendants  for  the  sale  of  carpets,  and 
the  other,  which  was  called  No.  49,  though  there  was  no  num- 
ber over  the  door,  led  into  a  passage  about  nine  feet  wide 
and  ten  feet  long,  which  then,  after  ascending  a  few  steps,  ex- 
tended about  six  feet  farther,  to  the  foot  of  the  stairs  which 
led  to  the  upper  stories  of  the  building.  At  the  foot  of  the 
main  flight  of  stairs  there  was  a  door  opening  into  the  sale- 
room of  the  defendants,  and  in  the  passage  between  the  en- 
trance and  the  few  first  steps  there  was  a  trap-door  which  took 
up  nearly  one  half  of  the  width  of  the  passage.  Plaintiff  in- 
troduced as  a  witness  G.  L.  Ide,  who  testified  substantially  as 
follows:  That  he  was  a  manufacturer  of  cloaks  and  mantillas; 
that  he  occupied  the  loft  over  the  sale-room  of  the  defendants 
for  a  workshop;  that  he  had  hired  it  of  the  defendants  by  a 
verbal  lease,  had  taken  possession  on  September  1, 1863,  about 
five  weeks  before  the  accident  occurred,  and  had  continued  in 
possession  ever  since;  that  the  entrance  to  the  shop  was  at  No. 
47;  that  he  directed  people  there;  that  he  had  about  one  hun- 
dred and  twenty-five  women  at  work  there;  that  his  sale-room 
was  elsewhere;  that  Miss  Warren  was  his  fore- woman;  that 
he  did  not  know  whether  she  had  engaged  the  plaintiff  to  work 
for  him;  that  No.  47  was  through  the  sale-room  of  Pray  &  Co.; 
that  he  was  to  have  a  right  to  hoist  up  and  let  down  good* 
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irhen  Pray  A  Co.  were  not  using  their  hoisting  tackle,  through 
the  lower  entrance  called  No.  49;  that  the  defendants  had  a 
right  to  keep  it  closed,  except  as  stated;  that  nothing  was  said 
to  him  about  a  right  to  pass  through  that  lower  entry,  No.  49; 
that  he  did  not  know  where  the  general  entrance  to  his  room 
was  for  girls;  that  he  went  one  way  as  often  as  the  other;  that 
when  No.  49  was  filled  with  carpets  he  went  by  No.  47;  that 
the  lower  door  was  sometimes  fastened  up;  that  they  closed 
the  store  Saturday  afternoons;  that  he  hired  the  porter  to  keep 
it  open  if  he  wanted  it;  that  the  lower  door  was  generally  open; 
that  two  of  the  three  folds  of  it  were  generally  open,  making 
an  opening  of  from  five  to  seven  feet;  and  that  he  knew  of  no 
notice  having  been  given  not  to  pass  that  way.  On  cross- 
examination  he  testified  that  there  were  batten  pieces  there; 
that  a  tackle  and  fall  were  necessarily  there;  that  after  pass- 
ing it  one  would  go  up  four  or  five  steps  and  then  come  to  a 
door  which  shut  off  the  passage  firom  them;  that  nothing  was 
said  about  this  place,  except  as  to  his  using  the  hoisting  appa^ 
ratus;  that  he  supposed  their  entrance  was  at  No.  47;  that  he 
directed  people  that  way;  that  he  recollected,  however,  that 
Mr.  Pray,  Sr.,  was  opposed  to  his  having  the  room  on  account 
of  bringing  so  many  girls  through  their  sale-room;,  that  they 
used  the  hoisting  way  most  of  the  time;  that  he  made  no  re- 
quest that  they  should  put  up  a  barrier  before  the  trap-door  to 
protect  the  passage;  and  that  they  had  a  right  to  stop  the 
passage  when  they  chose.  Plaintiff  testified  substantially  that 
on  the  morning  of  October  7,  1863,  she  was  going  into  what 
she  supposed  to  be  Ide's  shop;  that  she  had  been  there  once 
before,  and  some  one  in  Pray's  shop  pointed  it  out  as  the  way; 
that  the  person  appeared  to  belong  there,  and  went  and  pointed 
out  the  place,  and  told  her  to  go  upstairs,  and  to  go  as  Car  as 
she  could  go;  that  the  outside  door.  No.  49,  was  then  open; 
that  she  went  to  call  on  Miss  Holmes,  through  whom  she  had 
made  a  contract  with  Miss  Warren  to  work  there;  that  she 
went  down  Summer  Street,  with  the  sun  shining  in  her  eyes, 
and  stepped  up  from  the  sidewalk  into  the  passage;  that  it 
seemefl  but  one  step  forward,  and  she  fell;  that  she  saw  no 
OLd  in  the  entry,  or  below,  in  the  place  where  she  fell;  that 
there  was  nothing  to  warn  her  of  the  trap-door;  that  she  was 
going  to  her  work,  and  that  she  did  not  recollect  any  obstruc- 
tions in  the  entry.  Having  testified  as  to  her  injuries,  she  said 
on  cross-examination  that  when  she  went  down  the  street  she 
had  a  parasol,  but  put  it  down  before  she  got  to  the  regular 
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entrance  of  the  store;  that  she  mistook  the  plaoe;  that  they 
were  not  then  hoisting  goods;  that  she  did  not  notice  rope  or 
hoistway  or  strips  of  board  or  battens;  that  she  looked  tor 
obstructions,  and  should  have  seen  them  had  there  been  any; 
but  that  she  did  not  look  for  a  hole  in  the  floor.  Four  of  the 
girls  employed  by  Ide  testified  that  the  general  and  ordinary 
passage  was  through  No.  49,  and  that  when  this  was  obstructed 
they  went  through  the  store,  but  almost  always  could  get  in 
at  No.  49.  One  of  them  said  that  when  she  first  went  there 
she  did  not  know  the  way,  and  inquired  of  and  was  directed 
by  a  young  man  at  Pray's  desk  to  No.  49.  Other  evidence 
was  introduced  as  to  the  amount  of  the  plaintiff's  injury,  and 
it  was  admitted  that  the  condition  of  the  hoistway  at  the  time 
of  the  accident  was  caused  by  the  defendants'  servants.  Upon 
this  and  other  evidence  the  judge  reserved  the  case,  by  con- 
sent of  the  parties,  for  the  consideration  of  the  whole  court, 
with  an  agreement  that  they  might  draw  any  inferences  fix>m 
such  of  the  evidence  as  was  competent  that  a  jury  might 
draw;  and  that  if,  upon  this  evidence  and  these  inferences,  a 
legal  cause  of  action  was  established,  it  should  be  sent  to  a 
jury  to  assess  the  damages;  or  if  otherwise,  that  a  verdict 
should  be  .entered  for  the  defendants. 

/.  O.  Abbott  and  If.  Dyer^  Jr.^  for  the  plaintiff. 
8.  Bartlettf  for  the  defendants. 

By  Court,  Bigelow,  C.  J.  We  are  of  opinion  that  this  case 
is  a  proper  one  for  the  consideration  of  a  jury,  not  on  the  ques- 
tion of  damages  only,  but  also  to  determine  whether  the  £acts 
are  such  as  to  render  the  defendants  liable  in  this  action.  As 
the  case  stands  on  the  report,  we  are  not  prepared  to  pro- 
nounce a  decision  in  favor  of  either  party.  Some  of  the  essen- 
tial facts  involved  in  the  issue  are  in  controversy,  and  the 
determination  of  them  depends  on  a  variety  of  circumstances 
which  cannot  be  intelligentiy  and  satisfactorily  considered 
and  applied  by  the  court  upon  a  case  reserved.  There  are 
cases,  and  this  seems  to  us  to  be  one  of  them,  the  decision  of 
which  must  turn  in  part  on  the  credibility  of  witnesses  as 
indicated  by  their  appearance  and  mode  of  testifying,  and  in 
part  on  the  proper  application  of  facts  to  the  subject-matter, 
which  render  it  peculiarly  necessary  and  proper  that  they 
should  be  submitted  to  the  judgment  of  practical  men  in  order 
to  arrive  at  correct  and  safe  results.  For  this  reason  we  do 
not  deem  it  expedient  to  exercise  the  power  reserved  to  the 
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court  by  the  assent  of  the  parties  of  determining  whether,  on 
the  evidence  stated  in  the  report,  this  action  can  be  maintained 
against  the  defendants. 

Upon  a  new  trial  the  case  will  present  itself  in  two  aspects. 
One  question  will  be,  whether  the  right  to  use  the  entry  or 
vestibule  leading  from  the  street  to  the  stairway  by  which 
access  was  gained  to  the  chambers  of  the  building  was  in- 
cluded in  the  verbal  lease  under  which  the  plaintiff's  em- 
ployer, the  witness  Ide,  occupied  the  premises  as  tenant  of  the 
defendants.  The  testimony  of  this  witness  on  this  point,  as 
stated  in  the  report,  is  exceedingly  vague  and  unsatisfactory. 
He  appears  to  be  an  unwilling  witness.  He  does  not  state 
distinctly  whether  the  right  to  enter  from  the  street  through 
the  place  where  the  accident  happened  was  included  in  the 
demise.  All  he  says  on  this  point  is,  that  in  making  his  con- 
tract for  a  lease,  nothing  was  said  between  him  and  the  de- 
fendants about  llie  right  to  pass  through  the  lower  entry.  He 
does,  however,  state  that  the  entrance  to  the  shop  occupied 
by  him  is  through  the  doors  of  No.  47;  that  is,  through  the 
store  on  the  first  story  or  basement  of  the  building.  And  yet 
he  also  says  that  he  did  not  know  where  the  general  entrance 
was  for  the  girls  in  his  employment,  and  that  he  went  as 
often  one  way  as  the  other.  By  the  testimony  of  the  other 
witnesses  in  the  case  it  appears  that  the  general  and  ordinary 
entrance  tathe  uj^r  nxuns  of  the  building  was  through  the 
entry  in  question,  and  that  the  girls  employed  by  Ide  were  in 
the  constant  habit  of  going  to  the  room  where  they  worked  by 
passing  from  the  street  through  this  entry  and  thence  up  the 
stairway;  and  that  entrance  by  any  other  way  was  an  excep- 
tion to  the  general  usage.  It  also  appears  that  this  practice 
was  well  known  to  the  defendants  and  persons  in  their  em- 
ployment. In  this  state  of  the  evidence,  taking  into  consid- 
eration the  fact  that  the  building  was  so  constructed  that 
access  to  the  chambers  was  readily  gained  through  the  entry 
in  question,  which  was  in  fetct  one  of  the  purposes  for  which 
it  was  designed,  we  think  it  was  a  proper  question  to  be  sub- 
mitted to  the  jury,  whether  the  right  to  enter  there  was  not 
understood  by  the  parties  to  be  included  in  the  verbal  demise 
by  the  defendants  to  the  tenant  of  the  upper  rooms.  If  this 
was  found  in  the  affirmative,  then  the  rule  of  law  which  would 
govern  the  case  is  very  plain  and  simple.  The  defendants 
would  be  bound  to  use  the  trap-door  there  situated  with  refer- 
ence to  the  tact  that  others  had  a  right  to  pass  and  repass 
▲ic.  Paa  Vol.  LXXXVn-42 
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through  the  entry  in  going  to  and  from  the  upper  rooms  of 
the  building;  and  if  the  defendants  were  guilty  of  negligence, 
either  by  omitting  to  stop  all  passing  through  the  entry  while 
the  trap-door  was  open  and  they  were  hoisting  goods,  or  by 
CEtiling  to  take  any  other  suitable  and  reasonable  precautions 
to  guard  against  accident,  they  would  be  liable  in  damages  to 
a  person  having  lawful  occasion  to  pass  to  or  from  the  upper 
rooms,  who,  while  in  the  use  of  due  care,  sustained  injury  by 
reason  of  their  negligence. 

There  is  another  view  of  the  evidence  on  which  the  plaintiff 
might  be  able  to  satisfy  a  jury  that  the  defendants  ought  to  be 
charged  in  this  action.  It  appears  by  the  testimony  given  at 
the  trial,  and  by  an  inspection  of  a  photographic  representa- 
tion of  the  premises  which  has  been  submitted  to  us,  that  the 
doorway  leading  to  the  entry  in  question  is  situated  in  the 
front  line  of  a  large  warehouse  on  Sunmier  Street;  that  it  is 
closed  by  a  door  with  three  folds;  that  two  of  these  folds  were 
usually  turned  aside,  so  as  to  make  the  entrance  from  five  to 
seven  feet  wide;  that  when  the  door  is  thus  opened  a  wide 
staircase  is  visible,  leading  to  the  chambers  of  the  building, 
and  that  the  entry  is  about  ten  feet  long  from  the  door  to 
the  beginning  of  the  staircase.  These  facts,  if  uncontradicted, 
and  if  there  is  nothing  in  the  construction  or  appearance  of 
the  place  to  control  the  natural  inference  from  them,  would 
seem  to  show  that  the  doorway  and  entry  were  intended  as  a 
proper  mode  of  access  to  the  upper  part  of  the  building  from 
the  street,  and  that  it  was  the  only  direct  one,  as  there  was 
no  other  entrance  except  through  the  warehouse  in  the  lower 
story;  and  that  the  situation  and  aspect  of  this  part  of  the 
premises  were  such  that  they  were  held  out  by  the  defendants 
as  a  proper  and  suitable  place  for  those  having  lawful  occasion 
to  go  into  the  chambers  or  lofts  above  to  enter  for  the  purpose 
of  ascending  the  stairs.  It  also  appears  that  the  defendants 
were  cognizant  of  the  fact  that  the  entry  was  in  constant 
daily  use  by  more  than  one  hundred  workwomen,  who  en- 
tered and  passed  over  the  place  where  the  trap-door  is  situated 
in  order  to  ascend  the  stairs  to  the  upper  rooms  of  the  build- 
ing, whore  they  were  employed.  This  aspect  of  the  case  would 
seem  to  bring  it  within  the  principle  of  law  fully  considered 
and  stated  in  Sweeny  v.  Old  Colony  and  Newport  Railroad^  10 
Allen,  368  [anUj  p.  644],  whereby  a  party  is  held  liable  iu 
damages  to  a  person  injured  by  a  defect  or  obstruction  in  a 
private  way  or  passage  into  which  he  has  been  induced  to 
enter  for  a  lawful  purpose  by  any  invitation,  allurement.  #ir 
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enticementi  either  express  or  implied,  held  out  to  him  by  the 
party  sought  to  be  charged.  Whether  there  are  facts  which 
ought  reasonably  to  repel  the  inference  arif^g  from  those  to 
which  we  have  adverted,  and  to  show  that  no  inducement  or 
invitation  of  any  kind  was  held  out  to  the  plaintiff, — stich,  for 
example,  as  the  appearance  of  the  entry  in  question;  that  it 
was  finished  with  battens;  that  chains  and  ropes  were  hanging 
there;  and  that  it  was  designed  for  use  as  a  hoisting-place 
only,  and  not  for  passing  to  and  fi!o, — is  a  question  which  can 
be  best  determined  by  practical  men  on  a  view  of  all  the  facts 
and  dreumstances  bearing  on  the  issue.  Upon  this  part  of 
the  case,  tiie  proper  instructions  in  matter  of  law  would  be 
substantially  tiiese:  The  warehouse  of  the  defendants  being 
uiK>n  a  public  street  in  the  city,  and  being  used  by  persons 
who  had  lawful  occasion  to  pass  fix>m  the  street  to  the  upper 
parts  of  the  building,  if  the  doorway  and  entry  where  the  in- 
jury to  the  plaintiff  happened  were  so  constructed  as  to  appear 
to  afford  a  proper  place  for  gaining  access  to  the  chambers, 
and  they  were  left  open  by  the  defendants  in  such  manner 
as  to  be  held  out  to  persons  having  occasion  to  go  into  the 
chambers  as  a  suitable  place  of  entrance  thereto,  who  were 
thereby  induced  to  enter,  the  defendants  would  be  liable  to 
any  person  lawfully  passing  there  under  or  by  reason  of  such 
inducement,  who  was  injured  in  consequence  of  the  careless- 
ness of  the  servants  of  the  defendants  in  leaving  the  trap-door 
open,  whereby  such  person,  using  due  caxe^  fell  and  sustained 
personal  injuries. 
New  trial  ordered. 

OwVXR'S   LxABUJIT    lOB    IXJUBIB   TO    PSBSOITS  OOllDrO  ON  HD   PUM- 

voBi  See  8weeit^  y.  Old  (kHottff  etc  R  B.  Ox,  <miet  p.  644»  and  note  thereto; 
Zotbitch  V.  Tarba,  poii,  p.  660,  and  extended  note  thereto. 

Thb  FunroiPAL  gasb  was  oitsd  in  each  of  the  following  aathoritiea,  and 
to  the  point  atated:  If  a  person  allows  a  dangerons  place  to  exist  in  prem- 
iaee  oooapied  by  him,  he  will  be  responsible  for  injury  cansed  thereby  to  any 
other  person  entering  npon  the  premises  by  his  invitation  or  proonrement, 
express  or  implied,  and  not  notified  of  the  danger,  if  the  person  injured  is 
in  the  nse  of  due  care:  Coomb$  v.  New  Bedford  etc,  Co.,  102  Mass.  584;  Ccwle- 
ton  y.  Franeonia  etc  Steel  Co.,  09  Id.  217;  Looney  v.  McLean,  129  Id.  36. 
Where  a  church  society  has  accepted  and  used  a  staging,  and  has  invited 
a  painter  and  his  workmen  to  come  upon  it  to  paint  the  church,  it  is 
liable  to  any  of  them  who  suffer  injury  from  the  dangerous  condition  of  the 
staging,  which  was  not  apparent  to  them,  and  which  was  caused  by  negligence 
in  its  oonstruction:  Mnkhey  v.  MeUioditt  Beiigioue  Society,  125  Id.  480.  As 
to  negligence,  see  also  Oaynor  v.  Old  Colony  etc  B*y  Co.,  100  Id.  215.  The 
principal  case  was  also  cited  in  Beiet  v.  City  qf  Ooeken,  42  Ind.  343,  to  thf 
point  last  stated  in  the  note  toSweeny  y.  Old  Colany  etcB^E.  Co.,  ante,  p.  644 
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ZOEBISOH   V.    TaRBBLL. 

[10  ALLSXf,  886.] 

OwawM  Of  FiovoBT  18  HOT  LzABLB  TO  Pxasoir  Who  Ooiin  vroir  bo 
Psnans  and  injures  himself  by  foiling  through  a  trap-door  in  a  portion 
of  the  hctoey  not  open  to  the  pnUic,  and  intended  exdnstrely  for  woriL- 
men,  where  the  owner  has  held  oat  no  invitation  or  allnrement^  express 
or  implied,  for  him  to  enter. 

ToBT  to  recover  damages  for  a  personal  injury  sustained  bj 
the  plaintiff  in  consequence  of  fedling  through  a  trap-door  in 
the  defendants'  fsLCiOTy.  The  original  plaintiff,  Elarl  Brandt, 
having  died  after  the  action  was  commenced,  it  was  prose- 
cuted by  the  plaintiff  as  administrator  of  his  estate.  The  de* 
fendants  were  brass-founders  and  manufacturers  of  gas-fittings, 
having  a  shop  on  one  street  and  a  foundry  on  another.  The 
front  room  of  the  lower  story  of  the  foundry  was  used  for 
brazing  and  annealing.  The  principal  foundry  was  back  of 
this,  thr^e  or  four  feet  lower,  and  separated  by  a  partition. 
In  the  latter  room  there  was  a  scuttle,  used  for  lowering  heavy 
articles  into  the  cellar  and  raising  them  therefrom.  The  only 
access  from  the  street  door  to  this  room  was  through  the  front 
room.  Upon  the  front  door  of  the  building  there  was  a  sign 
with  the  words,  ''No  admittance."  It  was  agreed  that  it 
might  be  taken  as  proved,  if  admissible,  that  the  building  was 
not  open  to  the  public,  and  that  directions  had  been  given  to 
the  workmen  not  to  admit  visitors.  The  doors  had  spring 
locks,  and  were  usually  kept  closed;  but  persons  coming  to  the 
front  door  on  business  were  generally  admitted.  Persons  who 
lived  in  that  neighborhood  also  called  occasionally  and  left 
orders  there  for  repairs.  It  did  not  appear,  however,  that  the 
inner  room  was  visited  at  all,  except  by  persons  employed 
there.  Karl  Brandt's  deposition  was  introduced,  in  which  be 
testified  that  he  was  a  manufacturer  of  plated  ware;  that  on 
December  7, 1863,  he  called  on  the  defendants  at  their  foundry 
building,  and  saw  Eben  Tarbell  upstairs;  that  he  made  in- 
quiry about  certain  brass  castings  which  he  had  previously 
ordered,  and  Tarbell  answered  that  they  must  be  nearly 
ready,  and  sent  one  of  the  workmen  down  into  the  foundry; 
that  Brandt  followed,  and  went  into  the  foundry,  and  there 
examined  the  castings,  and  left  the  foundry  alone;  that  in 
going  towards  the  door  he  fell  into  the  scuttle,  and  was  greatly 
injured;  that  he  could  not  say  that  the  workman  was  directed 
to  show  him  into  the  foundry  when  he  followed  him;  but  that 
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nothing  was  said  against  his  going,  and  no  caution  was  given 
to  him,  or  notice  of  any  kind,  about  the  opening.  He  stated, 
on  cross-examination,  that  not  a  word  was  said  to  him  or  by 
him  about  his  going  into  the  foundry;  and  it  appeared  that 
he  had  never  been  in  the  building  before.  Assuming  these 
facts  to  be  true,  the  judge  ruled  that  the  plaintiff  was  not  en- 
titled to  recover,  and  directed  a  verdict  for  the  defendants, 
which  was  accordingly  rendered.  The  plaintiff  alleged  excep- 
tions. 

T.  F.  Currier^  for  the  plaintiff. 

A,  A,  Ranneyy  for  the  defendants. 

By  Court,  Bioelow,  G.  J.  The  principles  of  law  on  which 
cases  of  this  nature  depend  are  fully  stated  in  the  recent  case 
of  Sweeny  v.  Old  Colony  and  Newport  R.  J2.,  10  Allen,  868 
[flntey  p.  644].  We  cannot  see  that  the  facts  proved  at  the 
trial  furnish  any  plausible  ground  for  holding  the  defendants 
liable.  There  is  no  evidence  that  the  plaintiff's  intestate 
entered  that  part  of  the  premises  where  the  accident  happened 
in  consequence  of  any  invitation  or  inducement,  either  express 
or  implied,  held  out  by  the  defendants.  On  the  contrary,  he 
went  on  his  own  mere  motion  to  a  place  where  customers  or 
visitors  were  not  accustomed  to  go,  where  there  was  no  place 
prepared  for  them  to  pass,  and  which  was  designed  only  for 
workmen  engaged  in  the  business  carried  on  there,  and  who 
were  familiar  with  the  premises.  Nor  did  he  go  to  the  place 
of  the  accident  with  the  knowledge  or  assent  of  the  defendants 
or  their  servants.  He  was  at  best  acting  under  an  implied 
license  only.  He  therefore  took  on  himself  the  risk  of  the 
perils  to  which  he  was  exposed  in  going  to  places  which  were 
not  intended  or  prepared  for  visitors  or  strangers. 

Exceptions  overruled. 

OwvxR  IS  Liable  vob  Ikjurhs  to  Pkbsons  Comino  on  his  Fbxmisis, 
WHEN.  —  1.  Scoipe  qfNote.  — This  note  is  fonnded  Qpoa  Sween^v.  Old Colonp 
etc  R,  B.  Co.,  ante,  p.  644,  ElUoU  v.  Pray,  ante,  p.  653,  aad  the  principal  case. 
Appended  to  Oodley  y.  Hagerty,  59  Id.  733-740,  wiU  be  fonnd  an  extended 
note  on  the  liabili^  of  owners  of  premises  defectively  constructed  or  oat 
of  repair  for  injnries  resulting  therefrom.  That  note  includes  the  liability 
of  owners  of  bridges,  and  liabilty  as  between  landlord  and  tenant.  Those 
topicM  will  therefore  be  omitted  in  the  present  note.  The  liability  of  landlortl 
and  tenant  respectively  for  nuisances  or  injuries  from  failure  to  repair  will  be 
found  treated  in  an  extended  note  to  CUy  <if  Lowell  v.  SjpanUdmg,  60  Id.  776- 
783.  The  liability  of  individuals  or  towns  for  injuries  from  excavations  aft 
foadside,  by  reason  of  failure  to  maintain  fences  or  guards,  is  treated  in  an 
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extended  note  to  Spcaikauk  y.  CU^  qf  Salem,  79  Id.  702-705.  The  right  to 
let  tnps  or  dangerooe  implements  upon  one's  premises  to  protect  property  or 
persons  is  discussed  in  a  somewhat  extended  note  to  State  v.  Moore,  83  Id. 
166,  167.  And  the  question  of  contribatory  negligence  in  going  upon  prem- 
ises is  touched  upon  in  the  note  to  Freer  v.  Cameron,  G5  Id.  672.  So  these 
questions,  too,  will  not  be  treated  in  the  present  note. 

2.  Oenerai  Prmdplee  Rumdngthrough  Caeeeom  This  SuJtject.^l!t  a  person 
allows  a  dangerous  place  to  exist  in  premises  occupied  by  him,  he  will  be  re- 
sponsible for  injury  caused  thereby  to  any  other  person  entering  upon  the 
premises  by  his  invitation  or  procurement,  express  or  implied,  and  not  noti- 
fied of  the  danger,  if  the  person  injured  is  in  the  use  of  due  csre.  He  is  lia- 
ble because  it  is  negligence  in  him  to  invite  a  person  to  enter  upon  a  dangerous 
place  without  proper  warning.  And  it  makes  no  difference  that  the  invita- 
tion is  actuated  only  by  motives  of  friendship  and  Christian  charity:  EUioU 
V.  Pray,  ante,  p.  653,  and  oases  cited  in  note  thereto;  oases  cited  in  notes 
to  Sweeny  V.  Old  Colony  etc.  B.  IL  Co,,  ante,  p.  644;  EvanevUle  etc  JLR.Co. 
V.  Oriffin,  100  Ind.  221;  BeimeU  v.  R.  R,  Co.,  102  U.  S.  577;  Parher  v.  Pori» 
landPvb,Co.,e9Ue.nZi  Johnston  y.  Boston  etc  R.R.,  125  Mjub,  75;  iftdcAcy 
V.  Methoditt  etc  Society,  125  Id.  487;  Looney  v.  McLean,  129  Id.  33;  Lory  v. 
Cleveland  etc  R.  R.  Co,,  78  Ind.  323;  8.  0.,  41  Am.  Bep.  572.  It  is  the  duty 
of  the  owners  of  property  to  keep  it  in  such  a  condition  that  persons  who  are 
lawfully  on  the  premises  shall  not  be  injured:  Baher  v.  Byrne,  68  Bsrb.  438; 
cited  in  Oodley  v.  Hagerty,  20  Pa.  St  387;  S.  C,  59  Am.  Deo.  731,  and  note 
734;  Matheny  v.  Wolffs,  2  Duvall,  137;  Barle  v.  Hall,  2  Met  353;  Anderson 
r.Dkkk,2dlIow,Tr.l(a;  Beardsleyv,Sw(mn,4'bleljosn,333,  Ontheother 
band,  however,  a  mere  naked  license  ot  permiBsion  to  enter  or  pass  over  an 
estate  will  not  create  a  duty  or  impose  an  obligation  on  the  part  of  the  owner 
to  provide  against  the  danger  of  accident  It  is  thus  that  intruders  and  others 
going  over  or  upon  premises  without  invitation  go  at  their  own  risk,  and  en- 
joy the  license  subject  to  its  concomitant  perils:  See  numerous  caass  cited  in 
notes  to  Sweeny  v.  Old  Colony  etc  R,  R,  Co,,  ante,  p.  644;  Chdky  v.  Hagerty, 
59  Am.  I>ec  737;  Parher  v.  Portland  Pyb.  Co,,  69  Me.  173;  UnkmStoek  Yards 
etc  Co.  V.  Ronrht,  10  IlL  App.  474;  Copjpmer  v.  Pennsylvania  Co.,  12  Id.  600. 
These  principles  will  now  be  applied  to  the  following  cases. 

3.  B^UIdmgs,I>Mtyqf  Owner  h^  Erecting  ^Uf^fMedBm^^ 

of  real  estate  is  liable  for  the  negligent  acts  of  persons  in  making  ereotioiis 
upon  it  for  his  benefit,  though  the  relation  of  master  and  servant  does  not 
exist  And  if  a  dilapidated  house  by  the  roadside  actually  falls  upon  a 
passer-by  and  injures  him,  the  owner  or  occupier  of  the  house  is  answerable 
for  the  damage  oocasianed  thereby:  Mayor  etc  v.  Basley,  2  Denio^  433,  445; 
note  to  Oodley  V.  Hagerty,  59  Am.  Deo.  735,  736.  It  is  the  duty  of  the  owner 
or  occupant  of  a  building  to  maintain  it  in  such  a  condition  that  those  persons 
whom  he  invites  there  shall  not  be  injured  by  any  defect  in  the  building: 
Homer  v.  Everett,  15  Jones  k  8.  298.  But  where  a  party  is  engaged  in  erect- 
ing a  house  upon  his  own  ground,  he  is  not,  nor  are  his  workmen,  bound  to 
put  up  tempocary  partitions  about  stairways,  nor  floors  across  beams,  nor  uss 
other  means  for  the  protection  of  intruders  who  voluntarily  enter  the  un- 
finiriied  house  and  venture  to  walk  across  the  beams  or  around  its  well-holes: 
Ronlston  v.  Clark,  3  B.  D.  Smith,  366.  Where  the  owner  of  lots  of  ground, 
upon  the  rear  of  which  are  buildings  occupied  by  his  tenants,  opens  a  waj 
which  they  use  for  their  ingress  and  egress  through  an  adjoining  lot  while  hs 
is  improving  the  front  of  the  lots  by  putting  up  buildings,  their  visitors  have  nc 
no  such  license,  a^  visitors,  that  they  can  aver  a  right  to  pass  through  the  unfin* 
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iahed  baildmgs.  And  in  rach  a  case,  when  the  Imildings  in  &ant  are  inclosed, 
and  new  alley-ways,  which  the  tenants  in  the  rear  begin  to  use,  are  arranged 
along  the  walls,  an  ohetraction  of  such  alley-ways  does  not  give  either  the 
tenants  or  their  visitors  a  right  to  pass  through  the  houses.  So  where  the 
father  of  two  of  the  tenants,  wishing  to  visit  his  daughters  in  the  night-time, 
and  finding  the  alleys  along  the  new  hooses  obstmcted,  attempted  to  grope 
his  way  through  the  basement  hall  and  fell  down  into  the  cellar,  it  was  held 
that  he  had  acted  at  his  peril,  and  conld  maintain  no  action  founded  upon  the 
negligence  of  the  mechanics  employed  in  the  erection  for  the  injury  received: 
Roulston  V.  Clark,  3  K  D.  Smith,  366.  The  plaintiff  a  custom-house  officer, 
had  been  in  the  habit  of  making  use  of  a  building  in  the  course  of  erection, 
which  was  left  open  at  both  ends,  to  obtain  access  from  the  street  on  one  side 
to  certain  bonded  vaults  on  the  other,  which  it  was  his  duty  to  superintend; 
the  defendant  was  a  subcontractor  for  the  pavement  and  other  stone-work 
on  the  passages  of  the  building;  the  plaintiff^  in  passing  through,  fell  down  an 
opening  and  was  injured;  and  the  r^^ular  mode  of  access  to  the  vault  was 
not  through  the  passage,  but  through  a  gate-way  from  the  street;  —  upon 
these  facts  it  was  held  that  no  obligation  lay  upon  the  defendant  to  guard 
the  plainti£f  from  such  an  accident;  that  if  any  license  could  be  inferred  to 
have  been  given,  it  was,  the  building  being  unfinished,  subject  to  the  obvious 
risks  incident  to  the  building:  CastU  v.  Parker,  18  L.  T.,  N.  S.,  367. 

4.  Affproachea  to  BvUdmga — VomUb,  Cellars,  HcUdi'ftoleB,  and  Dnve'WayshUo 
Warthouaes,  —  If  private  warehousemen,  merchants,  blacksmiths,  millers,  or 
other  persons  engaged  in  business  construct  approaches  to  their  places  of 
business,  knowing  the  same  to  be  defective,  or  have  trap-doors  known  to  be 
unsafe,  where  their  customers  must  necessarily  pass,  and  such  defects  are 
concealed  or  not  appwent,  it  seems  they  will  be  liable  for  any  injury  result- 
ing therefrom:  Buckingham  v.  Fiiker,  70  OL  121;  Parhtr  v.  Portland  Pub, 
Co.,  69  Me.  173;  Nave  v.  Flaek,  90  Ind.  205.  But  unless  a  person  is  under 
some  public  duty  to  repair  a  way,  even  though  to  his  place  of  business,  he 
will  not  be  liaUe  on  failing  to  do  so  for  an  injury  caused  thereby  to  others* 
Id.  Where  an  area  on  a  sidewalk  is  not  properly  protected,  so  that«a  foot- 
passenger  faUs  into  it  and  is  injured,  the  owner  of  the  premises  is  liable: 
MeTlvttine  v.  Wood,  2  Handy,  166.  The  owner  of  a  building  which  has  a 
store  therein  does  not,  by  letting  the  store,  become  exempt  from  liability  for 
damages  to  persons  having  lawful  occasion  to  use  said  store,  caused  by  an 
opening  in  the  sidewalk  in  front  of  the  store,  which  was  left  there  in  the 
original  ocaistmction  of  the  building,  if  he  is  otherwise  liable:  Larue  v. 
Farren  Hotel  Co,,  116  Mass.  67.  The  fact  that  a  person  noticed  on  entering 
a  building  that  there  was  ice  and  snow  on  a  plank  sidewalk  in  front  of  the 
door  is  not  oondnsive  evidenoe,  in  an  action  by  him  against  the  owner  of  the 
building  for  an  injury  sustained  on  his  way  out  of  the  building,  in  conse- 
quence of  such  snow  and  ice,  that  he  was  not  in  the  exercise  of  due  care  in 
attempting  to  pass  over  the  sidewalk:  Dewire  v.  Bailey,  131  Id.  .169.  Under 
a  city  ordinance  allowing  an  extension  of  vaults  under  sidewalks,  provided 
they  are  kept  covered,  one  who  extends  his  vault  and  leaves  it  uncovered  is 
answerable  to  one  idling  into  it  while  using  due  care:  Bearddey  v.  Swann,  4 
McLean,  333.  Cellar  doors  opening  out  on  the  sidewalk,  if  frequently  and 
negligently  kept  or  left  open,  endanger  the  use  of  such  sidewalk  in  the 
ni^t,  and  to  persons  of  imperfect  vision  by  day,  and  the  city  is  liable  to  suit 
by  persons  foiling  into  said  cellars  and  injured  thereby,  if  it  has  notice  of 
anoh  negligent  use  of  the  cellars:  Chapinam  v.  Mayor  He  qf  Macon,  55  Oa. 
(66.    Bot  whethmr  the  nse  of  cellar  doors,  in  opening  them  and  leaving  them 
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cpen,  has  been  proper  and  legitunata  for  the  owner's  use,  or  capricioas  and 
onneoessary,  and  if  legitimate,  whether  habitoally  used  so  negligently  as  to 
endanger  passers-by,  are  questions  for  the  jury:  Id.  A  dealer  in  grain  had 
a  ^'arehouse  for  the  storage  thereof,  with  a  drive- way  thereto  and  therein,  by 
which  his  customers  might  reach  a  place  for  discharging  grain  into  such  ware- 
house;  this  drive-way  was  a  passage  so  dark  that  defects  could  not  be  seen, 
and  was  n^ligently  kept  in  a  dangerous  condition;  the  plaintiff  was  ignorant 
thereof,  and  having  sold  to  the  defendant  a  load  of  grain,  attempted  to  obey 
the  defendant's  direction  to  pass  with  a  team  along  the  way,  and  on  account  of 
an  elevation  allowed  to  be  negligently  raised  on  the  floorway,  and  which 
brought  the  floor  and  ceiling  nearer  together,  was,  without  his  fault, 
caught  between  the  timbers  of  the  ceiling  of  the  warehouse  and  drive-way 
and  seriously  injured.  Defendant  was  held  answeralile.  It  was  held,  too, 
that  if  the  way  was  really  dangerous,  the  fact  that  many  others  had  ussd  it 
without  injury  was  immaterial:  Nam  v.  Flack,  90  Ind.  205.  Where  the 
owner  constructs  a  vault  under -and  opening  into  a  highway  in  front  of  his 
premises,  and  covered  only  by  a  movable  grating  without  fastenings,  he  is 
liable  for  injury  sustained  by  one  falling  into  the  opening:  Andenon  v.  Dickie^ 
1  Rob.  (N.  Y.)  238;  S.  C,  26  How.  Pr.  106.  So  where  one  is  awaiting  in  the 
night-time  the  landing  of  a  boat,  with  the  intention  of  prosecuting  his  journey, 
and  being  unaware  of  the  existence  of  openings  or  hatch-holes  in  the  depot 
door,  and  using  due  care,  falls  through  one  of  the  hatch-holes,  and  injures 
himself,  he  may  recover  therefor,  where  the  hatch-hole  has  been  negligently 
left  uncovered,  unguarded,  and  unlighted:  Bennett  v.  R,  R,  Co.,  102  U.  8. 
577.  In  McKee  v.  BidweU,  74  Pa.  St  218,  the  plaantifi^  in  going  about  night- 
fall into  defendant's  building  on  business,  fell  through  an  opening  into  the 
cellar;  and  it  was  held  that  evidence  that  the  defendant  afterwards  put  a 
light  at  the  opening  was  admissible  on  the  question  of  defendant's  negligence. 
The  owner  of  a  building  leased  to  a  tenant  who  occupies  it  is  not  liable  to 
one  who,  in  passing  along  a  walk  leading  from  the  street  to  the  building,  for 
the  purpose  of  transacting  business  with  the  tenant,  is  injured  by  falling 
down  an  embankment  adjoining  the  walk,  although  the  estate  was  in  that 
condition  prior  to  the  letting:  JHellen  v.  MornU,  126  Mass.  645.  Where  a 
religious  society  gives  notice  of  a  meeting  to  be  held  at  its  house  of  worship, 
and  invites  the  members  of  other  societies  to  attend,  a  member  of  a  church 
so  invited,  while  on  the  land  of  the  society,  is  not  a  mere  lioenaee,  and  can 
maintain  an  action  against  the  society  for  a  personal  injury  sustained,  while 
in  the  exercise  of  due  care,  from  the  dangerous  condition  of  the  defendant's 
premises:  Davie  v.  Central  Cong,  Society  etc,  129  Id.  367;  S.  0.,  37  Am.  Rep. 
368.  Ordinary  care  and  diligence  must  be  used  to  keep  business  places,  and 
the  usual  passage-way  to  them,  safe  for  the  access  of  aU  persons  coming  to 
them  at  all  reasonable  hours,  by  the  occupant's  invitation,  express  or  implied, 
or  for  any  purpose  beneficial  to  them:  Parker  v.  Portland  PtUk  Co.,  69  Me. 
173.  For  other  jcases  on  this  subdivision,  see  note  to  Oodley  v.  Hagerty,  69 
Am.  Dec.  734,  736. 

6.  Stainoaye,  Traghdoore,  Ftre-eeeapeef  Hoke  in  Floor,  Haichwaye,  etc:  See 
note  to  Oodiey  v.  Hagerty,  69  Am.  Dec.  734;  EUioU  v.  Pray,  ante,  p.  653. 
In  Freer  v.  Cameron,  4  Rich.  228,  an  action  on  the  case  was  sustained  against 
the  defendants,  who  were  store-keepers,  by  a  plaintiff  who,  being  in  the  store 
as  a  customer,  was  invited  by  the  derk  to  walk  into  a  dark  part  of  the  store, 
in  which  there  was  an  open  trap*door,  through  which  plaintiff  without  neg- 
ligence on  her  part,  fell  and  fractnied  her  arm.  In  an  action  for  damagei 
for  personal  injuries  received  by  the  plaintiff  from  falling  through  an  nn- 
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guarded  aad  milighted  opening  in  the  floor  into  the  cellar  of  the  defendants' 
bnilding,  where  the  evidence  shows  the  existence  of  the  hole,  which  was 
only  partially  goarded  by  a  rope  attached  to  posts,  and  also  shows  that  the 
plaintiff  was  not  an  intruder  or  trespasser,  bat  was  there  with  the  consent 
of  the  defendants,  it  seems  that  it  would  be  erroneous  to  dismiss  the  com- 
plaint for  ftulure  of  proof,  and  that  the  question  of  negligence  should  be 
submitted  to  the  jury,  even  though  it  was  not  proved  that  the  defendants 
had  actual  notice  that  the  hole  was  unguarded,  it  being  their  duty,  when  they 
suffered  persons  to  go  over  the  building,  to  securely  and  properly  guard  sucli 
a  pitfiiU:  Ihmn  v.  Durani,  9  Daily,  389.  In  an  action  for  damages,  where 
plaintiff's  evidence  shows  that  the  deceased  was  found  dead  in  a  cellar- way  of 
defendant,  sudi  as  are  common  in  the  streets  of  large  cities,  the  same  open- 
ing upon  a  street  with  which  deceased  was  familiar,  there  arises  no  pre- 
sumption of  negligence  on  defendant's  part  of  causing  the  injury,  and  it  is 
error  to  refuse  an  instruction  in  the  nature  of  a  demurrer  to  the  evidence. 
There  is  a  presumption  of  negligence  on  the  part  of  the  deceased,  especially 
where  it  appears  that  the  cellar-way  was  not  peculiarly  dangerous,  and  that 
the  locality  was  well  lighted.  Those  walking  in  large  cities  are  bound  to 
take  notice  of  the  existence  of  such  constructions  as  the  neoessities  of  com- 
merce and  the  convenient  occupation  of  residences  render  common,  and  if , 
injured  by  them  must  blame  themselves:  Buesehing  v.  Si,  Loms  Cku  Light 
Co,,  6  Ma  App.  85. 

6.  EleoatoTB.  — Where  there  is  an  elevator  in  the  hallway  of  premises  used 
by  different  tenants  in  common,  which  is  indosed,  and  has  doors  opening  into 
the  hallway  on  the  first  floor,  upon  which  doors  there  are  bolts  for  the  pur- 
pose of  fastening  them,  and  a  servant  of  a  third  person,  lawfully  on  the  prem- 
ises, delivering  goods  to  one  of  the  tenants  of  the  upper  floors,  mistakes  the 
elevator  for  the  stairs  and  walks  into  it,  and  falls  through  the  aperture  to  the 
ground-floor,  and  receives  injuries  which  result  in  his  death,  it  will  be  held,  in 
an  action  brought  by  his  administratrix,  that,  as  the  elevator  was  properly  con- 
structed and  properly  protected,  the  tenants  on  one  floor  are  not  liable  for  the 
negligent  manner  of  use  of  the  hatchway  by  the  tenantson  one  of  the  otherfloors; 
and  there  being  no  affirmative  proof  showing  spedfio  acts  of  negligence  on  the 
part  of  any  particular  tenant,  neither  of  the  several  tenants  is  liable,  either 
severally  or  jointly  with  the  others,  for  injuries  resulting  from  such  accidents: 
Donnelly  v.  Jenkins,  58  How.  Pr.  252;  S.  C,  9  Daly,  41.  Where  the  plain- 
tiff fell  down  an  elevator  opening,  and  brought  suit  against  the  defendant, 
one  of  two  occupants  of  the  building,  and  at  whose  invitation  the  plaintiff 
was  rightfully  tiiere,  and  it  could  not  be  shown  that  the  defendant  had  used  ' 
the  elevator  last,  it  was  held  that  no  presumption  of  negligence  could  be 
raised  against  the  defendant;  and  there  being  no  proof  of  any,  the  plaintiff's 
action  could  not  be  sustained:  Harrie  v.  Perry,  89  K.  T.  308;  reversing  S.  C, 
23  Hun,  244.  Where  one  was  charged  with  negligence,  in  not  sufficiently 
lighting  the  hall  and  passage-way  to  his  place  of  business,  and  in  leaving 
open  the  doors  to  his  elevator-way,  evidence  embracing  a  period  of  two  years 
tending  to  show  at  difforent  times  the  condition  of  the  hall  and  the  entrance 
way  as  to  light,  whether  more  or  less  or  none,  the  position  of  the  elevator 
gates  and  doors,  what  had  happened  to  others  at  different  times,  and  their 
escape  from  peril,  was  held  to  be  inadmissible:  Parker  v.  Pcfiland  Pub.  Co,, 
69  Me.  173. 

7.  Dangenme  Maekimary  on  Ons't  Prtmi9es. — The  owner  of  dangerous 
machinery,  who  leaves  it  in  an  op«n  plaoe,  though  on  his  own  land,  where  he 
has  reason  to  believe  that  young  children  will  be  attracted  to  play  with  it 
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and  be  injnred*  ii  bo«md  to  nae  reaicpible  care  to  proteet  mob  diQdroD 
from  the  danger  to  wbich  they  are  thus  ezpoeed:  K^e  y.  Mihoauiee  efe. 
J^jf  Co.,  21  Miim.  207.  It  is  negligenoe  for  the  owner  to  leaye  anoh  m*- 
ohinery  in  motion  ungnarded  and  bo  ezpoeed  that  ohildren  playing  near  by 
might  be  expected  to  be  drawn  to  it  by  cnrioiity  and  injored;  and  it  has 
been  thns  held  with  respect  to  an  elevator  in  a  ooal-yard»  worked  by  steam: 
MuUcmey  y.  Spenee,  15  Abb.  Pr.,  N.  S.,  819.  So  where  an  owner  of  a  mill 
left  his  shafting  projecting  through  the  wall,  with  cog-wheels  upon  it  entirely 
oncorered,  with^  two  feet  of  the  groond,  and  in  an  open  space  near  the 
street,  so  that  a  child  at  play  was  drawn  betweoi  the  wheels  and  injured, 
he  is  liable:  WIMe^  y.  WhiUman,  1  Head,  6ia  One  who  is  exercising  a 
public  trade  or  business  which  requires  the  use  of  a  steam-engine  is  responsi- 
ble for  any  injury  to  another  coming  on  his  premises,  and  which  is  the  con- 
sequence of  its  insufficiency;  as  where  the  boiler  bursts,  and  kiUs  man  or 
beast:  Sfenoer  v.  Campbell,  0  Watts  ft  8.  32;  oompare  Enigki  v.  Cfood^earU 
Indta  Rubber  etc  Co.,  38  Conn.  438;  Parbe  v.  Union  W.  Co.,  42  Id.  399,  con- 
cerning the  use  of  steam-whistles  by  tuctonm,  and  injuries  caused  therein  in 
frightening  horses. 

8.  Fallmg  qf  Building,  Wall,  Platform,  or  Comioe:  B^Ooik^Y.  ffagert^, 
69  Am.  Dec.  731,  and  cases  cited  in  note  thereto  733-737.  Indiyidnals  who 
hold  a  fair,  and  erect  structures  for  the  use  of  their  patrons,  are  liable  tot 
any  injury  such  patrons  may  receiye  by  the  breaking  down  or  foiling  of  such 
structures,  if  caused  by  the  negligent  or  unskillful  manner  of  their  oonstruo- 
ti<m,  and  their  liability  cannot,  in  any  manner,  be  affected  by  their  giying  to 
such  fair  the  name  of  an  old  society:  LatJtam  y.  Boaeh,  72  HL  179.  But 
where  an  action  is  brought  to  recorer  damages  on  account  of  injury  done  by 
the  accidental  falling  of  a  structure,  proof  that  tLere  was  no  fault  or  negli- 
gence imputable  to  the  defendant,  and  that  there  was  no  original  imperfeo- 
tion  in  the  structure,  is  sufficient  to  avoid  liability  on  his  part:  Burton  r. 
Davis,  15  La.  Ann.  448.  But  if  negligence  and  want  of  skill  in  an  erection 
are  averred  and  proved,  the  plaintiff  may  recover:  Seabrook  v.  Seeker,  2  Bobt. 
291. 

9.  Eaoeavatkme,  BtpedaO^  Thoee  near  Highway.  —In  ffoufland  v.  Vhteent,  10 
Met.  371,  it  was  held  that  an  owner  of  land  excavating  therein  within  a  foot 
or  two  of  the  public  street,  and  using  no  precaution  against  the  danger  of  fall- 
ing into  it,  was  not  liable  to  one  who»  passing  in  the  night-time,  went  over  the 
line  of  the  street,  fell  into  the  excavation,  and  was  injured.  But  in  Sandere 
V.  Beitier,  1  Dakota,  151,  and  Mathewy  y.  Wo^s,  2  Duvall,  137,  an  owner  who 
runs  a  deep  and  dangerous  excavation  up  to  or  near  to  a  sidewalk  or  pave- 
ment in  a  populous  city,  and  fails  to  keep  it  guarded,  barricaded,  or  lighted, 
is  held  liable  for  an  injury  to  one  occasioned  by  falling  into  it  while  passing 
along  the  highway,  (hie  who  owns  land  in  a  populous  neighborhood  is  bound 
to  use  reasonable  care  not  to  leave  exposed  upon  his  premises  any  dangerous 
agency  attractive  to  children;  as  where  persons  are  excavating  sand  in  a 
neighborhood  where  there  are  many  small  children,  they  are  bound  to  take 
measures  to  keep  them  away:  Fink  v.  Miseouri  Fumaee  Co.,  10  Ma  App.  61. 

10.  Dangeroue  Well-holee  m  Land:  See  ''Trespassers  and  Licensees,"  i^firtu 
The  owner  of  premises  is  liable  to  one  who^  being  lawfully  on  the  premisea, 
sustains  an  injury  from  foiling  into  a  well-hole  therein,  which  has  been  negli- 
gently left  uncovered,  not  plainly  and  palpably  visible,  and  to  which  the 
owner  called  no  attention:  Homer  v.  EvereU,  15  Jones  k  S.  298.  An  owner 
leaving  such  pitfaUs  uncovered,  and  exposing  persons  and  proper^  to  danger, 
is  liable  to  an  actioii  for  loss  accruing  to  persons  or  property,  not  unlawfully 
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on  his  premises,  for  his  ne^^igenoe:  Tomng  r.  JJorvqf,  16  Ind.  814;  CauOtku 
w.  Matheum,  6  Eaa.  191. 

11.  Treapaaaen  a$id  Lkenaen:  See  note  to  QMe$  v.  HoQert^^  69  Am.  Deo. 
736»  737.  A  mere  permissioin  to  pass  over  one's  pitipert^,  where  dimgers  are 
likely  to  be  enooontered,  or  an  aoqnieeoenoe  in  snoh  passage  for  the  benefit 
or  oonvenienoe  of  the  lioensee,  creates  no  duty  on  the  party  giving  snch  per- 
mission, ezoept  to  refrain  from  acts  willfully  injniioQS.  One  who  enjoyssnch 
permission  is  only  relieved  from  being  a  trespassor,  and  mnst  assume  all  the 
ordinary  risk  atteched  to  the  nature  of  the  place  or  the  business  carried  on: 
Vanderbeek  v.  Hendrjf,  34  K.  J.  L.  467;  EffonnOU  etc  B.  R.  Co.  y.  Chiffin, 
100  Ind.  221,  where  one  in  crossing  another's  premises  feU  into  a  deep  well; 
Parker  v.  PortlandPMb.  Co.,  69  Me.  173.  And  one  is  not  liable  to  a  tres- 
passer who  comeson  his  premises  and  receives  injuries:  JTatyreflNMsy.  Deacon, 
25  Mich.  1.  The  rule  is,  that  the  owner  of  private  grounds  is  under  no  obli- 
gation to  keep  them  in  a  safe  condition  for  the  benefit  of  idlers,  bare  licensees, 
intruders,  trespassers,  or  others,  who  oome  upon  them,  not  by  any  invitation, 
either  express  or  implied,  but  for  thdr  own  convenience  or  pleasure:  Unk)n 
Stock  TardiY.  lUmrte,  lOOL  App.  474;  Coppmer  v.  Pemuyhfomia  Co.,  12  Id. 
600.  Thu%  one  who  goes  upon  a  railroad  track  without  any  inducement 
being  held  out  to  him,  not  at  a  crossing,  and  where  he  has  no  right  to  be,  is 
a  wrong-doer  and  trespasser.  And  if  he  is  injured  while  so  crossing  or 
traveling  upon  it,  the  company  is  not  answerable  to  him:  See  note  to  LUUe 
SchtyOaiete.  Co.  r.  Kortaih  64  Am.  Dec.  675;  IWmda CenL  B.  B.  Co.  y.  God- 
frey, 71  HL  500;  Joknmmy.  Bo&Umtic  R.  J?.,  125 Mass. 75;  WrigldY.  BoaUm 
tic  B.  B.,  129  Id.  440.  So^  where  a  mere  intruder  went  upon  the  unindosed 
premises  of  a  railroad  company,  and  into  a  building  thereon  in  a  state  of 
decay,  and  while  there  a  sudden  storm  blew  a  fragment  of  the  dilapidated 
building  against  him  and  injured  him  severely,  it  was  held  that  the  company 
were  not  answerable.  The  place  had  been  once  used  as  a  freight-house,  but 
had  long  since  been  abandoned  as  a  place  of  public  business:  Larp  v.  Cleve- 
land  eU.  B.  B.  Co.,  78  Ind.  323;  a  0.,  41  Am.  Rep.  572.  So^  where  a  long- 
shoreman, after  loading  ice  on  a  Teesel,  went  thereon  after  flnishlng  his  work, 
merely  to  gratify  his  curiosity,  and  there  f eU  down  an  open  hatchway  and 
broke  his  leg,  it  was  held  that  be  was  a  mere  intruderand  remediless:  Beoery 
V.  Nidoerwut  120  Mass.  806.  As  to  whether  a  child  may  be  a  trespasser,  the 
cases  are  not  uniform.  In  QUluj^  V.  MeOowen,  100  Pa.  St.  144,  S.  C,  45 
Am.  Rep.  365,  it  was  held  that  a  child  between  seven  and  eight  years  of  age 
mic^t  be  a  trespasser,  and  subject  to  the  rules  of  law  relating  to  trespassers. 
But  in  Coppner  v.  Pemmyhamia  Co.,  12  DL  App.  600,  the  owners  of  private 
grounds  were  held  liable  for  injuries  to  children  although  trespassing  at  the 
time,  where  from  the  peculiar  nature  and  expoeed  position  of  ^e  dangerous 
defect  or  agent,  the  owner  should  reasonably  have  anticipated  such  injury  to 
flow  therefrom  as  actually  happened.  In  JMZan^  v.  Spemea,  15  Abb.  Pr., 
N.  S.,  319,  the  question  of  fault  on  the  part  of  the  child  was  submitted  to  the 
jury.  One  entering  the  premises  d  another,  even  by  invitation,  is  himself 
bound  to  exerdse  ordinary  care  and  diligeooe^  or  be  oannoi  recover  if  he 
suffers  injury:  Porter  ▼.  fdrffawrf  A&.  Cbc,  69  Me.  178;  oon^ara  OsfloAaii  v. 
Warm.  40  Ma  181. 
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Pbost  V.  Grand  Trunk  Railroad  Company. 

[10  Allbv,  887.1 

LuBtLfiT  ov  RAiLm>iAi>  OoMPAinr  lOB  Injubt  to  Pasbinoie  at  Plici 
WmoR  It  n  hot  Bound  to  Ebxf  Kf  Rxpaib.  — Where  a  nflroed 
tnin  ii  eiopped  on  a  dark  lafjbt,  merely  wattmg  for  a  train  from  the 
eppoeite  direetioQ  to  pees,  at  a  place  eeveral  rods  from  a  paaeenger  eta- 
tioo,  and  no  notioe  is  giren  by  the  servants  of  the  oompany  to  passen- 
gers that  they  may  leare  the  cars,  one  who  leaves  the  cars  and  receives 
a  personal  injnry  by  walking  into  an  open  cattle-guard  cannot  recover 
damages  of  the  company  therefor;  and  it  makes  no  difiEerence  that  he 
was  misinf ormed  by  some  individual  not  in  the  company's  employment 
that  he  mnst  go  and  see  to  having  his  baggage  passed  at  the  custom- 
boose,  sapposed  to  have  been  reached  by  the  train,  or  that  the  train 
was  near  a  passenger  statiaQ  whidi  was  not  the  place  of  his  destination. 

Tort  to  reoover  damages  for  a  persona)  ixyury  sustained  by 
the  plaintiff,  caused  hy  his  stepping  into  an  open  culvert  or 
cattle-guard,  maintained  by  the  defendants  near  a  passenger 
station  upon  their  raiboad  in  Canada.  Plaintiff  was  a  pas- 
senger upon  one  of  defendants'  trains  running  fix>m  Portland 
to  Quebec.  The  train  stopped  one  dark  night  near  Boundary 
Line  station  in  Canada,  which  was  a  regular  i>a88enger  station, 
waiting  for  a  train  &om  the  north  to  pass.  It  had  been  wait- 
ing for  half  an  hour,  and  the  passengers  had  been  walking 
about,  in  and  out  The  engine  had  i>assed  about  fifty  feet 
beyond  the  station.  No  passengers,  however,  were  to  be  re- 
ceived or  discharged  at  that  station,  and  the  conductor  did 
not  announce  it.  The  plaintiff  was  told  by  some  one,  whom 
he  took  to  be  the  conductor,  that  he  must  go  and  look  to  his 
baggage  so  as  to  have  it  passed  at  the  custom-house.  This 
person,  however,  was  not  the  conductor,  and  the  custom-house 
was  at  a  station  nine  miles  distant  The  plaintiff  got  out  on 
the  side  towards  the  station,  crossed  the  track,  walked  some 
eight  or  ten  steps  towards  the  station,  and  fell  into  a  cattle- 
guard,  which  extended  across  both  tracks  of  the  railroad. 
This  cattle-guard  was  not  provided  with  any  means  for  cross- 
ing it,  was  open,  and  not  lighted.  The  only  light  outside  was 
a  lantern  on  the  platform  of  the  station,  more  than  one  hun- 
dred feet  distant  It  appeared  that  other  accidents  had  hap- 
pened there  before,  and  that  the  defendants  had  knowledge 
thereof.    Judgment  for  defendants,  and  plaintiff  aniealed. 

/.  Nickerdon^  for  the  plaintiff. 

G,  0,  Shattuck^  for  the  defendants. 
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By  Court,  Bioelow,  C.  J.  The  defendants  do  not  appear  to 
have  been  guilty  of  any  breach  of  obligation  or  duty  towards 
the  plaintiff.  The  station  in  the  vicinity  of  which  the  acci- 
dent happened  was  not  the  one  to  which  the  plaintiff  was 
destined  and  the  defendants  had  agreed  to  carry  him;  they 
were  not  bound,  therefore,  to  provide  means  for  his  safe  egress 
from  the  cars  and  approach  to  the  station;  nor  was  the  cattle- 
guard  so  near  the  place  at  which  passengers  might  reasonably 
alight  from  the  cars  for  any  purpose  as  to  impose  on  the  de- 
fendants the  duty  of  making  it  suitable  and  safe  for  persons 
to  pass  and  repass  over  it.  The  facts  show  that  it  was  more 
than  one  hundred  feet  distant  from  the  platform  of  the  build- 
ing at  the  station.  Nor  does  it  appear  that  there  was  any  act 
or  thing  done  by  the  defendants'  servants  to  induce  the  plain- 
tiff to  go  to  the  place  where  he  sustained  injury.  If  there 
was  any  negligence  or  carelessness  shown  to  exist  at  the  time 
and  place  of  the  accident,  it  was  on  the  part  of  the  plaintiff, 
who,  in  a  dark  night,  in  a  strange  place,  at  a  distance  of  sev- 
eral rods  firom  a  passenger  station,  and  without  sufficient  rea- 
son or  any  inquiry  of  any  person  who  could  give  him  needful 
information,  alighted  from  the  cars  and  walked  to  a  place 
which  was  not  intended  for  passengers,  and  which  the  defend- 
ants were  not  bound  to  keep  in  a  safe  and  convenient  condi* 
tion  for  their  use. 

Judgment  for  the  defendants. 


Commonwealth  v.  Cbotty. 

[10  Jlumk,  40L} 

Vamm  oe  BcfMM  DiacBXPnoN  of  Pabtt  to  u  AsBmmD  oh  Wabbasv 
XUHT  u  EZPBI88ED  THiBXDf .  Warrant  granted  with  the  name  in 
blank,  and  without  other  designation  of  the  person  to  be  arretted,  is 
void. 

Wbxbb  Pastt  whoss  Kams  u  Unkmowv  is  to  u  ABBisno),  Wabkaiti 
MUST  Ck>STAnr  the  best  description  possible  of  the  person  to  be  arrested; 
and  it  most  be  snffioient  to  indicate  clearly  on  whom  it  is  to  be  served, 
by  stating  his  occupation,  his  personal  i^pearance  and  peooliarities,  the 
place  of  his  residence,  or  other  ciroomstanoes  by  whieh  he  can  be  identi* 
fied. 

OmoxB  SnoNo  to  Sxbvb  Von>  Wabbaitt  Bsoomxs  Tbbspasbbb;  so  with 
any  other  person. 

Warramt  to  Akbbst  *' John  Dos  ob  KTfnfABi>  Bob,  whosb  Othbb  ob  Tbub 
Kamb  n  UvKBOWii,*'  without  any  further  description  or  means  of  iden* 
tification  ol  the  persoQ  to  be  arrested,  is  void. 
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PnsoN  SoiroBT  to  bx  Abrestxd  upon  Von)  Waxhast  mat  Lawiullt 
Bjbsist;  and  third  ptrtons  may  lawfully  aid  him  in  siich  redatanoe,  wing 
no  more  force  than  is  neoesaary  to  prevent  the  arrest  irithont  being 
goilty  of  a  riot. 

Indictment  for  a  riot.  Calvin  Peaslee  had  made  a  com- 
plaint  to  the  police  court  of  Lee,  charging  that  ^*  John  Doe  or 
Richard  Roe,  whose  other  or  true  name  is  to  your  complainant 
unknown,"  had  committed  an  assault  and  battery  upon  him. 
Upon  this  complaint,  a  warrant,  which  was  attached  to  the 
complaint,  was  issued  against  ''John  Doe  or  Richard  Roe, 
whose  other  or  true  name  is  to  your  complainant  unknown, 
named  in  the  foregoing  complahit"  Neither  the  complaint 
nor  the  warrant  contained  any  further  description  or  means  of 
identification  of  the  person  to  be  arrested.  Upon  this  warrant, 
a  deputy  sheriff,  with  assistants,  proceeded  to  arrest  Morris 
Crotty,  one  of  the  defendants  in  this  case,  as  the  real  person 
chargeable.  Crotty  resisted  the  arrest,  on  the  ground  that  the 
warrant  was  invalid,  and  the  other  defendants  aided  him.  The 
officer  testified  that  he  did  not  rely  upon  any  description  in 
the  warrant,  but  upon  information  otherwise  obtained,  for  the 
identification  of  Crotty.  These  were  the  grounds  upon  which 
the  district  attorney  relied.  A  verdict  of  guilty  was  returned 
against  some  of  the  defendants,  and  they  alleged  exceptions. 

Jf .  Wileoz  and  I.  Sumner^  for  the  defendants. 

/.  C  Davisy  for  the  commonwealth. 

By  Court,  Bigelow,  C.  J.  We  cannot  entertain  a  doubt 
that  the  warrant  on  which  the  officer  attempted  to  arrest  one 
of  the  defendants  at  the  time  of  the  alleged  riot  was  insuf  • 
ficiont,  illegal,  and  void.  It  did  not  contain  the  name  of  the 
defendant,  nor  any  description  or  designation  by  which  he 
could  be  known  and  identified  as  the  person  against  whom  it 
was  issued.  It  was  in  effect  a  general  warrant  upon  which 
any  other  individual  might  as  well  have  been  arrested,  as  being 
included  in  the  description,  as  the  defendant  himself.  Such  a 
warrant  was  contrary  to  elementary  principles,  and  in  direct 
violation  of  the  constitutional  right  of  the  citizen,  as  set  forth 
in  the  Declaration  of  Rights,  art.  14,  which  declares  that  every 
subject  has  a  right  to  be  secure  from  all  unreasonable  searches 
and  seizures  of  his  person,  and  that  all  warrants  therefore  are 
contrary  to  this  right  if  the  order  in  the  warrant  to  a  civil 
officer  to  arrest  one  or  more  suspected  persons  or  to  seize  their 
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property  be  not  accompanied  with  a  special  designation  of  the 
persons  or  objects  of  search,  arrest,  or  seizure.  This  is  in  fact 
only  a  declaration  of  an  ancient  common-law  right.  It  was 
always  necessary  to  express  the  name  or  give  some  description 
of  a  party  to  be  arrested  on  a  warrant;  and  if  one  was  granted 
with  the  name  in  blank,  and  without  other  designation  of  the 
person  to  be  arrested,  it  was  void:  1  Hale  P.  C.  677;  2  Id.  119; 
Fost  312;  7  Dane  Abr.  248;  1  Chitty's  Crim.  Law,  39;  Mead 
V.  Hav38y  7  Cow.  382,  and  cases  cited. 

This  rule  or  prindple  does  not  prevent  the  issue  and  service 
of  a  warrant  against  a  party  whose  name  is  unknown.  In 
such  case  the  best  description  possible  of  the  person  to  be  ar- 
rested is  to  be  given  in  the  warrant;  but  it  must  be  sufficient 
to  indicate  clearly  on  whom  it  is  to  be  served,  by  stating  his 
occupation,  his  personal  appearance  and  peculiarities,  the 
place  of  his  residence,  or  other  circumstances  by  which  he  can 
be  identified:  1  Chitt/s  Crim.  Law,  89,  40. 

The  warrant  being  defective  and  void  on  its  face,  the  officer 
had  no  right  to  arrest  the  person  on  whom  he  attempted  to 
serve  it.  He  acted  without  warrant,  and  was  a  trespasser. 
The  defendant  whom  he  sought  to  arrest  had  a  right  to  resist 
by  force,  using  no  more  than  was  necessary  to  resist  the  un- 
lawful acts  of  the  officer.  An  officer  who  acts  under  a  void 
precept  and  a  person  doing  the  same  act  who  is  not  an  officer 
stand  on  the  same  footing:  Shadgeii  v.  Clipson^  8  East,  828; 
Rex  V.  Hood^  1  Moody  C.  C.  281;  Hoye  v.  Bush,  2  Scott  N.  R. 
86;  Pearce  v.  Atwoody  18  Mass.  824,  844;  Sanford  v.  NichoUy 
13  Id.  286  [7  Am.  Dec.  151];  Commonwealth  v.  Kennard,  8 
Pick.  133;  and  any  third  person  may  lawfully  interfere  to 
prevent  an  arrest  under  a  void  warrant,  doing  no  more  than 
is  necessary  for  that  purpose:  1  Chitty's  Crim.  Law,  44;  King 
V.  Osmer,  6  East,  304-308. 

The  defendants,  therefore,  in  resisting  the  officer  in  making 
an  arrest  under  the  warrant  in  question,  if  they  were  guilty  of 
no  improper  or  excessive  force  or  violence,  did  not  do  an  un- 
lawful act  by  lawful  means,  or  a  lawful  act  by  unlawful  means, 
and  so  could  not  be  convicted  of  the  misdemeanor  of  a  riot, 
with  which  they  are  charged  in  the  indictment. 

The  instructions  under  which  the  case  was  submitted  to  the 
jury  did  not  meet  this  aspect  of  the  case.  It  must  therefore 
go  to  a  new  triaL 

Exceptions  sustained. 
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Wabrajit  mxtr  DnoBiBB  with  Cbrtairtt  the  penom  whose  arrest  U 
requires:  ffaskms  y.  Toimg,  31  Am.  Dea  426. 

Thb  prdtoipal  CA8S  WAS  oiTBD  in  ConmumtoeaUh  y.  ItUoaeioaHng  Liqmn, 
105  Mass.  181,  to  the  point  that  a  warrant  to  search  for  intoxicating  liqnora 
under  the  statute  is  yoid  i£  it  omits  to  allege,  in  conformity  with  such  statntCi 
that  probable  cause  has  been  shown  for  it  to  issue;  and  being  thus  defectiye 
on  its  face  will  not  protect  an  officer  in  its  seryice.  And  where  the  defend- 
ant has  used  no  more  force  than  is  reasonably  necessary  to  remoye  the  officer 
who  attempts  to  aare  such  a  waixant,  an  indiotmoat  for  an  aasanlt  cannot  be 


GOMMONWBALTH   V.   SlOTH. 

[10  Aluh,  448.J 

lUn.BaAp  Oqmpaitt  d  hot  AuTHOBaxD  bt  Oommoh  Law  to  Auki atb 
OB  MoBTOAQS  ITS  Frakohisb. — ^A  railroad  company,  created  for  the 
express  and  sole  purpose  of  constmoting,  owning,  and  msnaging  a  rail- 
road; anthoriied  to  take  land  for  this  public  purpose  under  Uie  right  of 
eminent  domain;  whose  powers  are  to  be  exercised  ^y  officers  expressly 
designated  by  statute;  haying  public  duties,  the  discharge  of  which  is  the 
leading  object  of  its  creation;  and  whidi  is  required  to  make  returns  to  the 
legislature,  —  is  not  authorized  by  common  law  to  alienate  or  mortgage  its 
franchise  without  authority  other  than  that  deriyed  from  the  Uct  of  its 
own  incorporation. 

CoBPOBATioNs  HAyB  PowiB  BT  CoMMOM  Law  TO  IssuB  BoKDs,  but  Under  the 
statute  of  Massachusetts,  railroad  corporations  haye  no  power  to  issue 
bonds  for  the  payment  of  money,  except  for  the  purposes  and  in  the  mode 
therein  authorised.     All  bonds  issued  otherwise  are  yoid. 

MoBTQAOB  18  VoiD  Whioh  IS  Madb  TO  Sboubb  RaHiBOAT)  Bonss  issued 
for  purposes  not  anthoriied  by  the  statute,  and  not  in  the  mode  therein 
prescribed. 

Railboad  Bonds  Issued  and  Mobtoaob  Gitbn  of  its  Fbanohisb  and 
Othbb  Pbopbbtt  in  Violation  of  Statdtb  icat  bb  Attaokbd  as  in- 
yalid,  ey  en  in  a  collateral  proceeding,  by  One  who  has  taken  a  yalid  second 
mortgage  on  the  property,  and  not  made  expressly  subject  to  the  former 
mortgage. 

Rights  of  Second  Mobtoaobb  of  Railboad  and  its  Fbanohxbb  whebb 
Fdkst  Mobtoaob  is  Void.  —  One  holding  a  yalid  second  mortgage  upon  a 
railroad  and  its  franchise,  and  not  made  expressly  subject  to  a  former 
first  mortgage,  has  a  plain,  adequate,  and  complete  remedy  at  law,  and 
cannot,  therefore^  maintain  a  bill  in  equity  to  procure  the  cancellation  of 
such  first  mortgage,  which  is  yoid,  and  thus  remoye  a  doud  upon  his 
title. 

Bill  in  equity  seeking  to  impeach  the  validity  of  a  mort- 
gage, executed  on  July  80,  1855,  by  the  Troy  and  Greenfield 
Railroad  Company  to  the  defendants  as  trustees.  The  mort- 
gage, in  terms,  covered  the  franchise,  railroad,  and  all  other 
property  of  the  corporation,  then  owned  or  thereafter  to  be  ac- 
quired, and  was  made  to  secure  bonds  to  the  amount  of  nine 
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hundred  thousand  dollars,  to  be  issued  to  the  contractor  as 
part  compensation  for  constructing  the  railroad.  It  was  pay- 
able in  thirty  years  firom  date.  This  mortgage  recited  the 
provisions  of  a  contract  for  the  construction  of  the  railroad, 
dated  December  80,  1854,  to  the  effect  that  such  bond  should 
be  given;  and  it  was  made  subject  to  a  prior  mortgage  to  the 
commonwealth,  to  secure  state  bonds  to  the  amount  of  two 
million  dollars,  which  the  commonwealth  was  to  issue  under 
the  provisions  of  the  statute  of  1854,  chapter  226.  After  the 
execution  of  the  mortgage  to  the  defendants,  the  common- 
wealth received  two  other  mortgages  upon  the  railroad  and 
franchise  of  said  company,  one  of  which  was  dated  on  July  6, 

1860,  and  the  other  on  March  5,  1862.  It  also  received  a  sur- 
render from  the  corporation  of  all  their  property  subject  to 
redemption  under  the  statute  of  1862,  chapter  156.  On  Sep- 
tember 4,  1862,  the  commonwealth  took  possession  of  the 
mortgaged  premises  for  breach  of  condition.  Under  their 
various  mortgages  the  commonwealth  had,  at  various  times 
from  October,  1858,  to  July,  1861,  advanced  to  said  company 
large  sums  of  money,  amounting  in  all  to  several  hundred 
thousand  dollars.  The  corporation,  under  their  mortgage  to 
defendants,  had,  at  various  times  from  August,  1855,  to  July, 

1861,  issued  bonds  to  the  amount  in  all  of  six  hundred  thou- 
sand dollars,  payable  in  thirty  years  from  date.  The  corpora- 
tion had  issued  no  other  bonds  than  those  mentioned  above; 
but  they  were  issued  in  good  faith,  and  were  held  by  bona  fide 
holders.  The  commonwealth,  before  advancing  any  money  to 
the  corporation,  had  actual  notice  of  the  execution  of  the  mort- 
gage to  the  defendants,  and  of  the  fact  that  a  number  of  bonds 
had  been  issued  under  the  same.  In  December,  1856,  the 
amount  of  capital  stock  of  the  corporation  which  had  been 
paid  in  was  only  $143,906.77. 

D.  Foster^  for  the  commonwealth. 

S.  BarOeU  and  C.  AUen,  for  the  defendants. 

By  Court,  Hoab,  J.  The  question  whether  the  mortgage 
made  to  the  defendants  by  the  Troy  and  Greenfield  Railroad 
Company  is  of  any  validity  against  the  commonwealth  re- 
quires the  court  to  give  a  construction  to  the  provisions  of 
Stats.  1854,  c.  286.  To  ascertain  what  the  legislature  intended 
to  authorize  or  prohibit  by  that  statute,  it  will  be  expedient 
first  to  consider  what  were  the  powers  of  railroad  oompaniet 
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in  relation  to  the  issue  of  bonds  and  the  making  of  mortgages 
at  common  law,  or  before  the  statute  was  enacted. 

There  seems  to  be  no  reason  why  a  railroad  corporation 
should  not  be  considered  as  having  power  to  make  a  bond  for 
any  purpose  for  which  it  may  lawfully  contract  a  debt,  with- 
out any  special  authority  to  that  effect,  unless  restrained  by 
some  restriction,  express  or  implied,  in  its  charter,  or  in  some 
other  legislatiye  act.  A  bond  is  merely  an  obligation  under 
seal.  A  corporation  haying  the  capacity  to  sue  and  be  sued, 
the  right  to  make  contracts,  under  which  it  may  incur  debts, 
and  the  right  to  make  and  use  a  common  seal,  a  contract 
under  seal  is  not  only  within  the  scope  of  its  powers,  but  was 
originally  the  usual  and  peculiarly  appropriate  form  of  cor- 
porate agreement.  The  general  power  to  dispose  of  and  alien- 
ate its  property  is  also  incidental  to  every  corporation  not 
restricted  in  this  respect  by  express  legislation,  or  by  ''the 
purposes  for  which  it  is  created,  and  the  nature  of  the  duties 
and  liabilities  imposed  by  its  charter":  Treadwell  v.  Saiisbury 
Mfg.  Co,,  7  Gray,  404  [66  Am.  Dec.  490]. 

But  in  the  case  of  a  railroad  company,  created  for  the  ex- 
press and  sole  purpose  of  constructing,  owning,  and  managing 
a  railroad;  authorized  to  take  land  for  this  public  purpose 
under  the  right  of  eminent  domain;  whose  powers  are  to  be 
exercised  by  officers  expressly  designated  by  statute;  having 
public  duties,  the  discharge  of  which  is  the  leading  object  of 
its  creation;  required  to  make  returns  to  the  legislature, — 
there  are  certainly  great,  and,  in  our  opinion,  insuperable  ob- 
jections to  the  doctrine  that  its  franchise  can  be  alienated,  and 
its  powers  and  privileges  conferred  by  its  own  act  upon  an- 
other person  or  body,  without  authority  other  than  that  de- 
rived from  the  fact  of  its  own  incorporation.  The  franchise  to 
be  a  corporation  clearly  cannot  be  transferred  by  any  corporate 
body  of  its  own  will.  Such  a  franchise  is  not,  in  its  own 
nature,  transmissible.  The  power  to  mortgage  can  only  be 
co-extensive  with  the  power  to  alienate  absolutely,  because 
every  mortgage  may  become  an  absolute  conveyance  by  fore- 
closure. And  although  the  franchise  to  exist  as  a  corporation 
is  distinguishable  from  the  franchises  to  be  enjoyed  and  used 
by  the  corporation  after  its  creation,  yet  the  transfer  of  the 
latter  differs  essentially  from  the  mere  alienation  of  ordinary 
corporate  property.  The  right  of  a  railroad  company  to  con- 
tinue  in  being  depends  upon  the  performance  of  its  public 
duties     Having  once  established  its  road,  if  that  and  its  frao- 
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chise  of  managing,  using,  and  taking  tolls  or  fares  upon  the 
same  are  alienated,  its  whole  power  to  perform  its  most  im- 
portant functions  is  at  an  end.  A  manufacturing  company 
may  sell  its  miU,  and  buy  another;  but  a  railroad  company 
cannot  make  a  new  railroad  at  its  pleasure. 

The  whole  reasoning  of  the  court  in  the  case  of  WhittenUm 
Mills  y.  Uptm,  10  Gray,  582  [71  Am.  Dec.  681],  in  which  it 
was  held  that  a  manufacturing  corporation  has  no  power  to 
make  a  contract  of  copartnership,  applies  with  much  greater 
force  to  the  transfer  of  its  franchise  by  a  railroad  company. 

No  case  has  been  cited  in  which  the  exercise  of  such  a  power 
has  ever  been  judicially  sanctioned  in  this  commonwealth, 
where  there  was  not  express  legislative  authority  for  it;  and 
the  cases  in  which  the  legislature  has  expressly  conferred  the 
power,  or  confirmed  its  exercise,  furnish  at  once  a  strong  im- 
plication that  it  would  not  otherwise  exist,  and  afford  a  solu* 
tion  of  the  allusion  to  railroad  mortgages  which  occurs  in  the 
statutes. 

Coming,  then,  to  the  consideration  of  the  statute  of  1854,  we 
find  it  entitled  ^^An  act  to  authorize  railroad  companies  to  is- 
sue bonds."  The  first  section  recites  the  purposes  for  which  a 
railroad  corporation  may  issue  bonds,  namely,  "for  the  pur- 
pose of  fanding  its  floating  debt,  or  for  money  which  it  may 
borrow  for  any  purpose  sanctioned  by  law."  This  is,  on  its 
face,  merely  permissive.  But  it  presents  this  alternative  of 
construction:  either  the  corporation  did  not,  in  the  view  of  the 
legislature,  have  the  right  to  issue  bonds  without  the  permis- 
sion, in  which  case  all  the  conditions  and  limitations  attached 
to  the  privilege  must  be  held  to  qualify  and  define  the  extent 
of  the  permission  given;  or  if  the  full  right  existed  when  the 
statute  was  passed,  then  it  seems  impossible  to  give  any  other 
sensible  meaning  to  its  provisions,  except  to  construe  it  as 
prescribing  the  conditions  and  limitations  under  which  the 
power  might  thereafter  be  exercised.  The  question  is,  Did 
the  legislature  intend  that  these  companies  should  be  allowed 
to  issue  bonds  only  in  the  mode  and  for  the  purposes  author- 
ized by  the  statute?  If  that  intention  is  made  apparent,  it 
makes  no  difference  whether  the  language  is  affirmative  or 
negative.    The  same  section,  then,  contains  two  provisions: 

1.  That  the  issue  of  bonds  shall  be  authorized  by  a  majority 
of  the  stockholders,  at  a  meeting  called  for  the  purpose;  and 

2.  That  the  amount  of  bonds  issued  shall  not  exceed  the 
•mount  of  capital  actually  paid  in.    The  second  section  pro* 
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videfl  that  such  bonds  may  be  issued  in  sums  of  not  less  than 
one  hundred  dollars  each,  payable  at  periods  not  exceeding 
twenty  years  from  the  date  thereof^  and  at  a  rate  of  interest 
not  exceeding  six  per  centum  per  annum,  payable  annually  or 
semi-annually.  The  language  is  still  alfirmative  and  permis- 
sive, but  strictly  limiting  the  nature  and  extent  of  the  act 
allowed.  The  third  section  enacts  that  no  railroad  corpora- 
tion, haying  issued  any  bonds  under  the  provisions  of  the  act, 
shall  subsequently  make  or  execute  any  mortgage  upon  its 
road,  equipment,  and  franchise,  or  any  of  its  property,  with- 
out including  in  and  securing  by  said  mortgage  all  such  bonds 
previously  issued,  and  all  other  pre-existing  debts  and  liabili- 
ties of  said  corporation.  This  section  certainly  implies  that 
a  railroad  corporation  may  mortgage  its  road  and  franchise 
under  some  circumstances,  but  gives  no  direct  authority  to 
make  such  a  mortgage;  and  it  plainly  prohibits  any  mortgage 
which  does  not  conform  to  the  rule  imposed.  The  fourth  and 
fifth  sections  provide  securities  for  the  correct  issue  of  the 
bonds,  and  for  making  them  binding  on  the  corporation,  though 
sold  at  less  than  par. 

The  court  are  all  of  opinion  that  the  statute  was  intended  to 
prescribe  the  terms  and  conditions  on  which  railroad  corpora- 
tions should  thenceforth  be  allowed  to  issue  bonds,  and  that 
any  bonds  which  have  been  issued  since  its  passage  and  do 
not  conform  to  those  conditions  are  made  in  violation  of  law, 
and  are  therefore  void.  We  cannot  suppose  that  the  legislature 
could  intend  to  pass  an  act  to  make  legal  certain  bonds  which 
the  corporations  had  full  power  to  issue  without  such  authority, 
and  which  would  leave  all  other  bonds  of  equal  validity.  It 
must  be  remembered  that  these  corporations  are  bodies  created 
for  public  purposes;  that  their  charters  are  made  subject  to 
repeal  or  alteration  at  the  pleasure  of  the  legislature;  and  that 
the  commonwealth  has  reserved  full  power  to  regulate  and 
control  their  action  by  general  or  special  laws.  The  language 
of  the  statute  is  in  substance  this:  ''Such  are  the  bonds  which 
railroad  corporations  may  henceforth  issue.''  To  declare  that 
they  may  be  issued  on  certain  fixed  conditions  is,  in  effect,  to 
enact  that  they  shall  not  be  issued  in  any  other  manner. 

That  bonds  issued  in  violation  of  a  statute  are  void  was  held 
in  a  recent  case  in  the  queen's  bench  in  England, — Chamhen 
V.  Manchester  and  MUford  R%  5  Best  <fe  S.  688.  The  prohi- 
bition in  the  statute  on  which  that  case  depended  was  more 
direct,  but  the  principle  applicable  to  it  is  the  same,  and  rests 
upon  strong  ani  just  foundations  in  reason. 
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The  bonds  issued  by  the  Troy  and  Greenfield  Railroad 
Company,  for  securing  which  the  mortgage  held  by  the  defend- 
ants, as  trustees,  was  made,  are  payable  at  a  period  exceeding 
twenty  years  from  their  date,  and  were  issued  to  an  amount 
very  largely  in  excess  of  the  amount  of  capital  stock  actually 
paid  in.  The  legislature  did  not  mean  that  such  bonds  should 
be  made.  Their  illegality  is  apparent  upon  their  face,  and 
open  equally  to  the  knowledge  of  the  party  who  issued  and 
the  party  who  received  them. 

The  bonds  being  inyalid,  the  mortgage  to  secure  them  is  in- 
valid likewise.  It  becomes  unnecessary,  therefore,  to  consider 
the  questions  which  have  been  so  largely  and  ably  discussed 
in  the  argument,  to  what  extent  the  power  to  make  a  mortgage 
of  a  railroad  has  been  recognized,  or  exists  by  implication 
under  our  statutes,  and  especially  whether  such  a  power  is 
conferred,  to  any  extent,  by  the  statute  of  1854.  But  it  may 
be  well  to  observe  that  the  object  of  that  statute  seems  to  have 
been  exclusively  the  regulation  of  the  issue  of  bonds  by  rail- 
road corporations;  and  that  mortgages  are  only  mentioned 
incidentally,  with  reference  to  the  future  security  of  the  bonds, 
and  not  with  any  view  of  defining  or  extending  the  general 
power  of  making  mortgages.  And  further,  we  understand  the 
bonds  which  are  the  subject  of  the  statute  to  be  only  bonds  for 
the  payment  of  money,  constituting  a  funded  debt  of  the  com- 
pany; and  do  not  consider  the  opinion  which  we  have  expressed 
to  have  any  application  to  bonds  for  other  purposes,  and  of  a 
different  character,  such  as  bonds  to  dissolve  an  attachment, 
for  the  conveyance  of  land,  or  the  like.  Nor  do  we  mean  to 
decide  that  some  of  the  provisions  of  the  statute  may  not  be 
merely  directory. 

We  find  no  evidence  that  the  commonwealth  has  ever  known 
and  sanctioned  the  irregular  and  illegal  issue  of  the  bonds  in 
question,  either  directly  or  by  implication.  Nor  do  we  think 
tiiat  they  fall  within  the  class  of  cases  in  which  it  has  been 
held  that  a  violation  of  corporate  powers  cannot  be  taken 
advantage  of  collaterally.  The  second  mortgage  to  the  com- 
monwealth gives  it  a  direct  interest  in  the  property,  and  not 
being  made  expressly  subject  to  any  prior  encumbrance,  gives 
the  right  to  maintain  and  prove  that  the  supposed  conveyance 
to  the  defendants  was  illegal  and  void. 

The  result  to  which  the  point  decided  leads  is  this:  That 
the  defendants  having  no  title  which  they  can  maintain  against 
either  of  the  mortgages  to  the  commonwealth,  the  plaintiffs 
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have  a  plain,  oomplete,  and  adequate  remedy  at  law  for  any 
interference  with  the  mortgaged  property,  and  the  bill  most 
be  dismiBsed. 

Powm  or  RAn.iiOAi>  Gobpoeatioh  to  Aumsjom,  Tbaubwer^  ob  Mobt- 
GAOB 1X8  Fkanghisb  AiTD  Othkb  Pbopbbtt:  AHkuT  T.  Commerdat  eic  Bank, 
48  Am.  Deo.  719;  BardHown etc  R.  B.  Oo.  t.  Metoaffe,  81  Id.  641;  Jeatupr. 
Bridge,  79  Id.  513;  Coe  t.  Cobtmlm$  etc  B,  B,  Co.,  75  Id.  518^  and  extended 
note  thereto  548-551,  diiicniiiring  the  sabject  and  citing  the  principal  case. 

Bill  in  Eqttitt  n  Maintainaelb  whxrb  thxrb  is  No  Abbqitatx  Kembdt 
AT  Law:  See  note  to  Bogere  t.  Ward,  85  Am.  Dec  710. 

Ths  pbincipal  GA8B  WAS  COED  in  cach  of  the  f blowing  anthorities,  and 
to  the  point  stated:  A  oorporatioQ  created  for  the  very  purpose  of  oonstmct- 
ing,  owning,  and  managing  a  railroad  for  the  accommodation  and  benefit  of 
the  pnblic  cannot,  withont  distinct  legislatiFe  anthority,  as  shown  by  pre- 
▼ions  leave  or  sabseqnent  ratification,  make  a  mortgage  or  any  other  aliena- 
tion, absolnte  or  oonditioDal,  either  of  the  general  franchise  to  be  a  corporation 
or  of  the  subordinate  franchise  to  manage  and  carry  on  its  corporate  business; 
and  this  is  the  English  law:  Biehardeon  t.  Sibley,  11  Allen,  67;  Adome  v. 
BoeUm  etcBBOo,,^  Nat.  Bank.  Beg.  100;  DameU  t.  Hart,  118  Mass.  544. 
And  this  role  is  not  founded  upon  any  technical  theory  nor  arbitrary  rule,  but 
upon  the  reasonable  implication  that  such  alienation  would  be  contrary  to  the 
intention  of  the  legislature,  and  subversive  of  the  purposes  for  which  the 
franchise  was  granted.  It  is  founded  in  considerations  of  public  policy  which 
neither  the  corporation  nor  any  other  person  can  be  allowed  to  evade  or  dis- 
regard: BaH  BoeUm  etc,  B.  B.  Co,  v.  Eaatem  B.  B,  Co,,  13  Allen,  423;  Bick- 
ardmm  v.  Sibley,  11  Id.  72.  And  it  makes  no  difference  whether  the  land  of 
A  railroad  corporation  was  acquired  by  purchase  or  by  the  statute  mode;  it 
cannot  be  sold  and  transferred  by  the  corporation  without  legislative  author- 
ity: Pwkertxm  v.  Boetm  etc  B.  B  Co,,  109  Mass.  541.  Where  the  plaintifi 
can  obtain  a  plain,  adequate,  and  complete  remedy  by  an  action  at  law  in  any 
form,  a  bill  in  equity  will  not  lie:  CUmaUm  v.  Shearer,  99  Id.  211;  SwanucoU 
Maehme  Co.  v.  Perry,  119  Id.  125;  McNeU  v.  Ame$,  120  Id.  485.  And  this 
applies  in  suits  by  the  commonwealth  as  well  as  in  those  brought  by  private 
persons:  Attomey/hneralr.  BaUrodd  Companiee,  35  Wis.  547;  Attamey-Oenerai 
V.  Tudor  Ice  Co.,  104  Mass.  244.  And  a  bill  in  equity  is  demurrable,  not  only 
if  it  shows  that  the  plaintiff  has  a  remedy  at  law  equally  sufficient  and  avail- 
able, but  also  if  it  fiuls  to  show  that  he  is  without  such  remedy:  Joneer.  Net^- 
haO,  115  Id.  253. 


BUTTEEPIBLD  V.  WeSTEBN    RaILEOAD  CoEPOEATION. 

no  Allsm,  682.] 

Plaiktiw  Muar  Fbotb  that  Hx  Usxd  Dux  Oars  to  Avoid  Gollisiox 
1^  which  he  was  injured,  in  order  to  recover  damages  of  a  railroad  com- 
pany for  a  personal  injury  sustained  thereby  through  their  negligences 
Their  negligence  would  not  authorize  him  to  maintain  an  action  if  he  waa 
also  negligent. 

''Dub  Cabb"  Mbabs  RBAnaNABi.B  Gabb  adi^ted  to  the  ciroomitanoes  ol 
the< 
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f  AILCntB  TO  USB  Ons'8  SbNBEB  WITHOUT  BSABOHABLB    BXCUSB  18    FaILUBB 

TO  UsB  "RsASONABLB  Cabb."  Thiu,  the  crossing  of  a  place  known  to 
be  so  dangerons  as  a  railroad  track  freqnently  is,  by  reason  of  the  passing 
trains,  reasonably  requires  a  high  degree  of  watchfolness  and  attention; 
and  before  attempting  to  cross,  a  man  should  make  a  reasonable  nse  of 
his  sense  of  sight  as  well  as  of  hearing,  in  order  to  ascertain  whether  he 
will  expose  himself  to  a  oollision. 

MssB  ScmnLLA  or  Evidinob  is  hot  Sufwuiimt  to  Authobob  Judob  to 
ScTBMiT  QuBsnoH  of  plaintifTs  nse  of  dne  care  to  jury,  or  to  submit  the 
question  of  the  defendant's  negligence  to  them.  Tliere  must  be  evidence 
upon  which  a  jnry  may  reasonably  and  properly  infer  that  plaintiff  need 
ordinary  care,  or  that  there  was  negligence  on  tlie  part  of  defendant. 

Nbouobnob  SuffmiBWT  to  Withdraw  Casb  vbom  Jubt.— Plaintiff's  ne- 
glect to  nse  his  eyes  shows  each  want  of  dne  care  on  his  part,  and  snch 
palpable  negligence,  that  the  ooort  will  be  authorised.  In  an  action  by 
him  to  recorer  damagee  for  an  injury  sustained  by  him  from  a  collision 
with  a  passing  train,  to  instruct  the  jury  that  he  is  not  entitled  to  a  ver* 
diet^  where  his  own  testimony  shows  that,  while  traveling  upon  a  high- 
way, in  a  dark  and  stormy  ^ht,  toward  a  railroad  crossing,  in  a  level 
country,  and  being  well  acquainted  with  the  highway  and  railroad, 
knowing  that  he  was  near  the  crossing,  and  that  a  train  would  soon  pass, 
he  attempted  to  cross  the  railroad  without  looking  to  see  whether  a  train 
WM  coming,  and  where,  if  he  had  looked,  he  would  have  seen  the  train, 
for  the  engine  had  a  head-light.  The  fact  that  he  had  to  obstruct  his 
sight  to  prevent  his  hat  from  being  blown  away,  and  that  he  relied  upon 
his  hearing,  would  not  excuse  hiniy  though  the  bell  wm  not  rang  nor  the 
iHustle  sounded. 

Tort  to  recover  damages  for  a  personal  ii^iiry  received  by 
the  plaintiff  in  consequence  of  being  run  over  by  the  locomo- 
tive-engine of  defendants.  Verdict  for  the  plaintiff,  with  fif- 
teen hundred  dollars  damages,  upon  facts  stated  in  the  opinion. 
The  judge  declined,  on  motion  of  the  defendants,  to  rule  as 
matter  of  law  that  the  plaintiff  had  shown  such  carelessness 
as  to  deprive  him  of  his  right  to  recover,  and  the  defendants 
alleged  exceptions. 

W.  O.  Bates  and  M.  B.  WhUney^  for  the  defendants. 
E.  B.  GiUeUy  for  the  plaintiff. 

By  Court,  Chapman,  J.  This  case  does  not  come  before  us 
upon  a  motion  to  set  aside  the  verdict  because  it  was  against 
the  evidence  or  the  weight  of  the  evidence,  but  upon  exception 
to  the  refusal  of  the  presiding  judge  to  instruct  the  jury  that 
there  was  no  legal  and  sufficient  evidence  to  authorize  them  to 
find  a  verdict  for  the  plaintiff. 

It  is  admitted  by  the  plaintiff's  counsel  that  the  burden  was 
on  him  to  prove  that  he  used  due  care  to  avoid  the  Collision  by 
which  he  was  injured.    By  due  care  is  meant  reasonable  care, 
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adapted  to  the  circumstances  of  the  case.  The  crossmg  of  a 
place  known  to  be  so  dangerous  as  a  raikoad  track  frequently 
'  is,  by  reason  of  the  passing  trains,  reasonably  requires  a  high 
degree  of  watchftdness  and  attention.  Before  attempting  to 
cross,  a  man  should  make  a  reasonable  use  of  his  sense  of  sight 
as  well  as  of  hearing,  in  order  to  ascertain  whether  he  will  ex- 
pose himself  to  a  collision.  If  he  foils  to  use  his  senses  with- 
out reasonable  excuse,  he  fedls  to  use  reasonable  care:  Shaw  v. 
Boston  and  Worcester  R.  R.,  8  Gray,  73;  Warren  v.  Fitchburg 
R.  R.,  8  Allen,  227  [85  Am.  Dec.  700];  Commonwealth  v.  Fitch- 
burg R.  R.,  10  Id.  189;  Stevens  v.  Oswego  &  S.  R.  fi.,  18  N.  Y.  422. 

In  Toomey  v.  London  etc.  R,  £.,  3  Com.  B.,  N.  S.,  146,  it  is  said 
that  a  mere  scintilla  of  evidence  is  not  sufficient  to  authorize 
a  judge  to  submit  the  question  of  the  defendants'  negligence 
to  a  jury;  but  there  must  be  evidence  upon  which  a  jury  may 
reasonably  and  properly  infer  that  there  was  negligence  on  his 
^  part.  This  rule  of  evidence  is  substantially  the  same  with  that 
laid  down  in  Denny  v.  Williams j  5  Allen,  1,  and  applies  with  as 
much  force  to  the  plaintiff's  proof  of  due  care  on  his  part  as  to 
the  proof  of  negligence  on  the  part  of  the  defendant:  See  also 
Philadelphia  &  R.  R.  R.  v.  Hf/mmMj  44  Pa.  St.  376;  WUds  v. 
Hudson  River  R.  R.  Co.,  24  N.  Y.  430. 

All  the  evidence  as  to  what  the  plaintiff  did  comes  from  his 
own  testimony.  He  states,  in  substance,  that  on  the  30th  of 
January,  1862,  he  started  from  the  depot  in  Westfield  to  go  on 
foot  to  his  own  house  in  a  westerly  direction.  He  was  well 
acquainted  with  the  highway  and  railroad.  He  attempted  to 
cross  the  railroad  without  looking  or  intending  to  look  to  see 
whether  a  train  was  coming,  and  as  he  stepped  upon  the  track 
he  was  struck  by  a  train  that  was  passing  at  that  moment. 

He  admits  that  if  he  had  looked  he  would  have  seen  the 
train.  It  came  from  the  west,  and  for  half  a  mile  west  of 
the  highway  the  track  was  in  plain  sight.  As  he  approached 
the  crossing  the  highway  was  for  a  considerable  distance  near 
to  the  track,  and  nearly  upon  the  same  level  with  it,  so  that  the 
approaching  train  would  be  directly  before  him.  As  the  way 
turns  to  cross  the  track  it  rises  a  little.  It  was  dark,  but  the 
engine  had  a  head-light,  which  he  could  not  have  failed  to  see 
if  he  had  looked. 

He  also  knew  that  a  train  was  due  from  the  west  about  that 
time,  and  that  it  had  not  passed,  and  he  supposed  it  must  be 
near. 

He  states  his  reasons  for  neglecting  to  look.    It  was  a  stormy 
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night,  raining,  blowing  hard  from  the  northwest,  and  snowing 
some.  He  had  his  hand  up,  holding  his  hat  on  his  head,  and 
this  prevented  him  from  seeing  the  train.  The  traveling  on 
the  highway  was  very  bad;  considerable  snow  had  fallen 
some  time  before,  and  its  surface  was  frozen;  the  road  had 
been  plowed  out  to  the  crossing,  and  the  crust  had  slipped 
back  into  the  path.  The  ice  did  not  (all  over,  but  slid  right 
back.  He  could  not  tell  which  furrow  he  walked  in;  some- 
times  one,  and  sometimes  the  other.  He  was  listening  for  the 
cars;  his  attention  was  called  to  the  subject,  and  he  expected 
to  hear  the  bell  or  the  whistle,  but  there  was  no  bell  sounded  or 
whistle  blown. 

From  this  statement  it  is  to  be  inferred  that  he  had  occasion 
to  use  his  eyes  pretty  constantly  for  the  guidance  of  his  own 
footsteps  as  he  walked,  and  that  he  was  under  the  necessity 
of  obstructing  his  sight  for  the  purpose  of  preserving  his  hat 
from  being  blown  away.  Yet,  as  he  had  the  control  of  his 
own  movements,  and  could  stop  or  check  his  speed  at  pleasure, 
it  was  in  his  power  to  look  up  frequently,  and  he  might  easily 
have  seen  the  train.  The  noise  of  the  wind  and  storm  and 
the  breaking  of  the  snow  crust  as  he  walked  must  have  made 
it  more  difficult  than  usual  to  hear  the  noise  of  the  train,  and 
furnished  no  excuse  for  trusting  exclusively  to  his  sense  of 
hearing. 

We  must  assume  it  to  be  true  that  neither  the  bell  nor 
whistle  was  sounded,  and  that  the  defendants  violated  their 
duty  in  this  respect.  A  traveler  has  a  right  to  expect  that 
they  will  perform  this  duty,  and  has  some  right  to  expect  that 
he  will  hear  the  noise.  But  this  expectation  does  not  excuse 
him  from  exercising  reasonable  care  to  ascertain  by  sight  as 
well  as  hearing  whether  there  is  a  train  coming  immediately 
upon  him  as  he  attempts  to  cross  the  track.  The  negligence 
of  the  company  does  not  authorize  him  to  maintain  an  action 
if  he  also  is  negligent  He  states  that  he  did  not  know  when 
he  came  upon  the  track,  although  the  snow  was  entirely  re- 
moved from  it.  But  he  had  known  for  a  considerable  time 
that  he  was  coming  near  it;  he  knew  of  the  rising  ground,  and 
the  train  had  been  in  jdain  sight  for  a  considerable  time. 

The  plaintiff's  neglect  to  use  his  eyes  was  palpable  negli- 
gence, and  he  states  no  reasonable  excuse  for  it  The  jury 
ought  therefore  to  have  been  instructed  that  he  had  offered  no 
evidence  of  due  care  on  his  parti  and  was  not  entitled  to  a 
verdict 

Exceptions  sustained. 
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Acnox  TOR  NioLioENOis — Plaintiff  must  Pboyb  that  hs  Used  Dub 
Care:  Oahagan  ▼.  Boston  etc.  /?.  7?.  Co,,  79  Am.  Dec  724;  note  to  Jofmaon  v. 
Hudson  Rher  R.  R,  Co.,  75  Id.  383;  Oilman  r.  Eastern  R,  R.  Corp.,  ante, 
p.  635;  McCuOy  v,  Clarke,  80  Id.  584,  and  note  588;  Wilson  ▼.  OUyqf  Charles- 
iaum,  85  Id.  693,  and  note;  Warren  v.  Fitdtburg  R.  R.  Co.,  85  Id.  700^  and 
note. 

PLAnrriFF  cannot  Maintain  Action  for  Neglioxnci  whxrx  Hb  was 
Ai^BO  Neoligbnt:  Heil  ▼.  Olanding,  82  Am.  Dec.  537,  and  note  540,  showing 
the  application  of  the  role  to  cases  of  collision;  Wilson  t.  Ci^  qf  Charles' 
toum,  85  Id.  693,  and  note. 

What  is  Dub,  Rbasonablb,  or  Ordinart  Garb  Depends  on  Subject- 
matter  to  which  the  case  is  to  be  applied,  and  the  attendant  circumstances: 
ScoU  ▼.  Hunter,  84  Am.  Deo.  542;  Davis  y.  Winshw,  81  Id.  573;  Fletelter  v. 
Boston  etc  R.  R.,19  Id.  695,  and  note  699;  Swann  t.  Brown,  72  Id.  568,  and 
note  570;  Hanlon  y.  Keokuk,  74  Id.  276;  Cayter  r.  Taylor,  69  Id.  317;  Oum- 
ers  qf  Steamboat  Farmer,  62  Id.  718. 

Failure  to  Use  One's  Sensbs  Shows  Want  of  Rbasonablb  Oarb^  whbn: 
See  Warren  r.  Fitchburg  R,  R.  Co.,  85  Am.  Deo.  700,  and  note;  note  to^Snow 
T.  HousaUme  R.  R.  Co.,  85  Id.  720. 

Keolioence  Sufficient  to  Withdraw  Case  from  Jury:  Todd  y.  OH 
Colony  etc.  R.  R.  Co.,  83  Am.  Dec  679,  and  note  680;  note  to  Lucas  t.  New 
Bedford  etc.  R.  R.  Co.,  66  Id.  410;  Fox  r.  Sackett,  infra;  Warren  r.  FOcUwrg 
R.  R.  Co.,  85  Id.  700,  and  notes. 

The  princifal  case  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  Where  a  i>arty  attempts  to  cross  a  railroad  track  with- 
ont  looking  up  to  see  whether  a  train  is  approaching,  and  without  any 
reasonable  excuse  for  not  so  looking,  he  is  careless,  and  guilty  of  such  con- 
tributory negligence  that  he  cannot  reoorer  for  an  injury  sustained  in  so  at- 
tempting to  cross:  Wheelock  v.  Boston  etc  R.  R.  Co.,  105  Mass.  207;  Allyn  y. 
Boston  etc  R.  R.  Co.,  105  Id.  79;  Brooks  t.  SomerviUt,  106  Id.  275;  Mayo  y. 
Boston  A  M.  R.  R.,  104  Id.  142;  Wright  r.  Boston  dtr  M.  R.  R.,  129  Id.  443; 
BeOtfontaine  R*y  Co.  r.  Hunter,  33  Ind.  363.  Nor  does  it  alter  the  case  that 
the  defendant  may  haye  been  negligent  in  not  ringing  the  bell  or  blowing 
the  whistle,  so  long  as  the  plaintiff  has  been  guilty  of  negligence  which  con- 
tributed to  the  result:  Lake  Shore  etc  R.  R.  Co.  y.  Miller,  25  Mich.  291. 
Where  the  uncontroverted  facts  in  a  case  show  negligence  on  the  part  of 
the  plaintifi^  or  where  there  is  no  eyidenoe  to  show  that  he  used  due  care,  it 
is  the  duty  of  the  court  to  instruct  the  Jury  to  return  a  yerdiot  for  the  de> 
fendants:  AUyn  y.  Boston  etcR.R.Co.,  105  Mass.  78»  79l 


Fox  V.  Sackett. 

rio  Allen,  685.] 
GasB  Involtino  Dub  Care  on  Part  of  Plaintiff  should  be  Wrm- 

DRAWN  FROM  CONSIDERATION  OF   JURT  ONLT  WHBN  there  IB  an  entire 

absence  of  any  ^ts  to  authorize  the  inference  that  the  plaintiff  was  con- 
ducting himself  with  reasonable  prudence  and  discretion,  or  the  undis- 
puted facts  of  the  case  proye  actual  n^^ligence. 
Question  as  to  Plaintiff's  Use  of  Dub  Care  should  be  Submitted  lo 
Jury  where,  in  an  action  to  recoyer  damages  for  an  injury  sustaintd 
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from  a  collision  with  a  wagon  left  standing  by  the  defendant  in  a  high- 
way, the  evidence  shows  that  the  plaintiff  was  accustomed  to  drive 
horses,  and  that  the  accident  happened  while  he  was  driving  a  gentle 
horse  in  a  dark  night,  on  a  slow  trot,  looking  out  on  one  side  of  the  horse 
for  a  blanket  which  he  had  lost  shortly  before  from  his  wagon,  while  his 
companion  was  looking  for  the  blanket  on  the  other  side,  and  neither 
of  them  saw  the  defendant's  wagon  before  the  collision,  thongh  the 
plaintiff  had  seen  the  obstruction  there  on  the  day  of  the  accident.  He 
had  a  right  to  suppose  that  the  unlawful  obstruction  would  have  been 
removed  before  nightfall;  and  it  cannot  be  held  as  a  matter  of  law  that 
he  was  so  careless  as  to  preclude  his  recovery. 

ToBT  to  recover  damages  for  an  injury  to  the  plaintiff's 
person  and  property  sustained  by  coming  in  collision  with  a 
wagon  left  standing  in  a  highway  by  the  defendant.  The 
place  of  the  accident  was  opposite  the  defendant's  bam,  and 
the  highway  there  was  about  twepty-six  feet  wide,  with  a  steep 
bank  on  the  east  side  and  a  fence  on  the  west.  At  the  foot  of 
the  bank  there  was  a  pile  of  wood,  and  two  large  wood-wagons 
stood  west  of  the  pile,  the  wheels  of  which  were  in  the  road. 
On  the  west  side  of  the  road  there  was  a  quantity  of  old  tim- 
ber. That  these  obstructions  were  put  there  by  the  defendant 
was  not  disputed.  On  the  night  of  Noyember  2,  1860,  the 
plaintiff,  who  was  accustomed  to  drive  horses,  and  who  was 
acquainted  with  the  road,  passed  by  in  a  wagon,  driving  a 
gentle  horse,  on  his  way  to  Granville.  He  was  accompanied 
by  one  Meacham,  and  had  seen  the  wagons  there  on  that  after- 
noon. After  passing  the  place  of  the  accident  about  a  quarter 
of  a  mile  he  missed  a  blanket  with  a  white  lining  from  his 
wagon,  and  drove  back  to  look  for  it.  He  drove  back  on  a 
slow  trot,  Meacham  looking  out  for  the  blanket  on  the  west 
side  of  the  horse,  and  the  plaintiff  on  the  east  side.  The  night 
was  dark,  and  he  did  not  see  the  wood-wagons  until  jbhe  col- 
li3ion  from  which  the  injuries  were  received.  The  judge  ruled 
that  the  plaintiff  had  failed  to  prove  by  such  evidence  that  he 
was  in  the  exercise  of  due  care,  and  directed  a  verdict  for  the 
defendant,  which  was  accordingly  rendered,  and  the  plaintiff 
alleged  exceptions. 

W.  Q.  Bates  and  M.  B.  Whitney j  for  the  plaintiff. 
N.  T.  Leonard  and  E.  B.  GiUett,  for  the  defendant. 

By  Court,  Bigelow,  C.  J.  It  seems  to  us  that  there  was 
positive  evidence  in  this  case  of  due  care  on  the  part  of  the 
plaintiff,  which  ought  to  have  been  submitted  to  the  jury.  It 
\b  only  when  there  is  an  entire  absence  of  any  facts  to  au« 
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thorise  the  inference  that  the  plaintiff  was  conducting  himself 
with  reasonable  prudence  and  discretion,  or  the  undisputed 
facts  of  a  case  prove  actual  negligence,  that  a  case  like  the 
present  should  be  withdrawn  from  the  consideration  of  the 
jury.  Such  was  not  the  state  of  the  evidence  at  the  trial. 
On  the  contrary,  it  appeared  that  the  night  was  dark;  that 
the  horse  of  the  plaintiff  was  gentle;  that  he  was  driving  at 
the  time  of  the  accident  on  a  slow  trot;  and  that  he  and  his 
companion  were  each  looking  out  of  the  plaintiff's  vehicle  on 
the  sides  of  the  road  at  the  time  the  collision  took  place. 
These  facts  were  all  competent,  and  had  a  direct  tendency  to 
show  that  the  accident  resulted  solely  from  the  obstruction  of 
the  road  by  the  wagons  of  the  defendant. 

Besides,  it  appears  that  the  wheels  of  one  of  these  wagons 
against  which  the  vehicle  of  the  plaintiff  struck  was  in  the 
traveled  track  on  one  side  of  the  road,  in  a  position  which 
might  well  cause  an  accident  to  a  person  using  the  highway 
in  the  exercise  of  due  care.  The  fact  that  the  plaintiff  had 
seen  the  wagon  in  the  same  place  in  the  course  of  the  day, 
and  before  the  accident  happened,  does  not  necessarily  show 
that  he  was  wanting  in  due  care:  Snow  v.  HousaUmic  R.  22.,  8 
Allen,  450  [85  Am.  Dec.  720];  Reed  v.  Deerfieldy  8  Id.  522. 
Especially  in  this  case,  where  the  obstruction  was  unlawful^ 
the  plaintiff  had  just  ground  to  suppose  that  it  would  be  re- 
moved before  nightfalL 

Exceptions  sustained. 

Ck>llTBIBUTOBT  KfGLIOlNOI  SUffillUUiT  TO  WlTHDaAW  GaSS  IBOK  JmCTt 

Todd  y.  Old  Coion^  etc  R.  R.  Co,,  63  Am.  Deo.  ((79,  and  note  thereto  6S0; 
note  to  Lwxu  r.  New  Bec(ford  tie.  R,  R,  Cb.,  66  Id.  410;  BuUetfiM  t.  Wettem 
R,  R.  Corp.,  ante,  p.  678;  note  to  WUmm  t.  dt^  qf  Oharlulowm,  86  Id.  608; 
note  to  Warrm  t.  FUMmgR.  R.  Co.,  65  IL  700;  8mow  y.  HmuakmieR.  R. 
Co,,  86  Id.  720,  and  note. 

Case  IwoLvni o  Flaxhuii'b  Usb  ow  Dub  Oamm  should  bs  Submhtbd 
TO  JuBT,  WHBN:  See  note  to  Oahagan  y.  Bottom  He.  R.  R.  Co,,  79  Am.  Dec 
727;  Steoene  y.  InhahUcmU  ^fBoerfwd,  aiUe,  p.  616;  extended  note  to  (/Maikif 
y.  Dom,  73  Id.  408,  on  law  of  the  road,  and  citing  the  principal  case;  ITarreii 
y.  FUchimrg  R,  R.  Co.,  85  Id.  700,  and  note;  Snow  r.  Houaaioiiie  R,  R.  Co,,  B6 
Id.  720,  and  note. 

KirOWLBDQB  07  DbIBCT  XH  HiOHWAT,  BFIBOT  ow,  AB  to  BuXJB  OOHGIB9> 

oro  Oabb  AMD  Gohtbibutobt  Kbquobbob:  See  ffanlom  y.  Keobnk,  74  Am. 
Deo.  276^  and  note  278;  note  to ifoim<  VenumY.  Dumm^ett,  6^  Id.  409. 

Teb  pbihgipal  oasb  WiB  diBD  in  each  of  the  following  anthoritiee,  and 
to  the  point  stated:  Where  a  case  preiients  a  yariety  of  oironmstanoes  to  be 
considered  in  connection  with  each  other,  and  depends  partly  npon  infer* 
enoes  of  hct  to  be  drawn  from  theee  circnmstances,  the  questions  as  to  the 
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pliintiff 's  nae  of  dna  care  should  be  salmiiitod  to  the  jury:  Qmbrk  y.  S6U,  99 
Man.  167.  The  refaaal  of  the  judge  to  withdraw  a  caae  from  the  jury  can- 
not, in  any  case,  be  conatmed  as  an  indication  that  in  hia  opinion  the  jnry 
oo^t  to  find  in  the  plaintiff's  laFcr  npon  the  qnestian  of  ordinary  care.  On 
the  oontraiy,  it  is  his  dnty  to  snbmit  it  to  the  jnry,  if  there  is  any  evidenoe 
to  justify  a  finding  although  in  his  opinion  its  prepcndaiaiioe  shoold  be 
k  the  plaintiff :  Ooyiior  T.  O&l  CWbHy  «f&  JTy  Oil*  100  U.  212. 


GOMMONWBALTH  V.  THOMPSON. 
[U  Allsm,  2S.] 
Max  n  CNthot  or  AsmjnKT  Who  Markhw  aitd  OoHABira  wrb  Wokaii 
in  good  faith  and  in  the  belief  that  she  is  a  widow,  where  she  had  left 
her  hnsband,  and  had  remained  absent  from  him  for  more  than  seven 
years  without  hearing  of  him,  if  her  hnsband  is  in  fact  still  Irring;  for  in 
snoh  case  no  presumption  of  his  death  arises;  bat  the  role  would  be 
otherwise^  in  snch  a  case,  if  the  hnsband  had  deserted  her. 

Indictment  for  adultery.  It  appears  that  defendant  mar- 
ried Emeline  Carlton,  and  lived  with  her  as  his  wife,  in  the 
belief  that  she  was  a  widow.  She  had  thirteen  years  previ- 
ously been  married  to  William  B.  Carlton,  but  after  two  years, 
during  which  she  claims  he  ill  treated  and  neglected  to  pro- 
vide for  her,  she  left  him,  and  for  the  eleven  years  previous  to 
her  second  marriage  had  not  heard  of  him,  except  that  she 
had  heard  before  the  latter  marriage  that  one  William  B. 
Carlton  had  been  killed  in  a  drunken  row,  and  believed  that 
it  was  her  husband  who  was  killed.  It  was  shown  that  her 
husband  in  fact  was  alive  at  the  time  of  her  second  marriage. 
The  court  charged  the  jury  that  when  a  wife  departs  from  her 
husband,  and  remains  absent  and  distant  from  him,  as  in  the 
present  case,  without  knowledge  or  inquiry  respecting  him,  no 
presumption  of  his  death  arises,  from  the  fact  that  she  had 
not  heard  fix>m  him  for  seven  years,  which  would  justify  her 
in  marrying  and  cohabiting  willi  another  man,  and  justify  an- 
other man  in  marrying  and  cohabiting  with  her;  and  that  the 
facts  in  this  case,  though  they  might  go  greatiy  to  mitigate 
the  offense  of  the  defendant,  did  not  amount  to  a  legal  justifi- 
cation.   Defendant  was  found  guilty,  and  alleged  exceptions. 

0.  F.  Verry^  for  the  defendant. 

Reedy  attomey-generalj  for  the  commonwealth. 

By  Court,  Dewet,  J.  As  already  stated  in  reference  to  the 
present  case  when  presented  on  a  former  bill  of  exceptions  (6 
Allen,  591),  the  mere  fact  that  the  defendant  married  Emeline 
B.  Carlton  in  ignorance  of  the  fact  that  she  had  a  husband 
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living  ooQstitates  no  legal  defense  to  this  indictn^nt  The 
most  fiavorable  view  in  which  this  defense  conld  be  sustained 
was  that  stated  in  the  former  opinion, ''  that  if  it  appeared 
that  the  husband  had  absented  himself  from  his  wife,  and  re- 
mained absent  for  the  space  of  seven  years  together,  a  man 
who  should,  under  the  existence  of  such  circumstances,  and 
not  knowing  her  husband  to  have  been  living  within  that  time, 
in  good  faith  and  in  the  belief  that  she  had  no  husband,  inter- 
marry with  her  and  cohabit  with  her  as  his  wife,  would  not  by 
such  acts  be  criminally  punishable  for  adultery,  although  it 
should  subsequently  appear  that  the  former  husband  was  then 
living." 

But  the  case  stated  in  this  bill  of  exceptions  is  wanting  in 
one  of  the  essential  facts  stated  as  the  foundation  for  a  right 
to  presume  the  death  of  the  husband.  It  is  only  to  the  person 
who  leaves  his  home  or  place  of  residence  and  is  gone  more 
than  seven  years  and  not  heard  of  that  this  presumption  is 
applicable.  Here  the  wife  went  away,  and  the  husband,  for 
aught  that  appears,  remained  at  Lawrence,  or  in  the  vicinity. 
The  facts  show  affirmatively  that  he  was  residing  in  Dracut 
in  this  commonwealth  in  1859.  Dracut  was  the  place  of  resi- 
dence of  the  parties  for  two  years  succeeding  their  marriage, 
and  was  the  only  place  where  they  lived  together,  except  in 
Lawrence,  which  is  in  its  vicinity. 

In  the  facts  stated  we  see  no  sufficient  grotmd  for  any  pre- 
sumption of  the  death  of  the  husband  upon  which  the  wife  of 
.Carlton  or  the  defendant  could  properly  have  acted.  The  su- 
perior court  very  correctly  marked  the  distinction,  in  the  case 
where  the  wife  leaves  her  husband  and  remains  absent  from 
him,  in  the  ruling  and  instructions  given  to  the  jury. 

The  fact  that  the  misconduct  of  the  husband  authorized  the 
wife  thus  to  leave  him  and  continue  absent^  although  it  might 
justify  her  against  all  cause  of  complaint  by  the  husband,  and 
even  warrant  her  obtaining  a  legal  divorce  for  desertion,  if 
continued  for  five  years,  under  the  provisions  of  our  statute, 
does  not  affect  the  legal  guilt  of  the  defendant,  however  much 
these  circumstances  may  avail  him  in  mitigation  of  hii 
punishment. 

Exceptions  overruled. 

Thb  pkxnoipal  oasb  n  oted  in  Moors  v.  Moon,  121  MaM.  233;  and  it  ii 
held  that  while  a  mistake  in  believing  that  one  has  been  diyoroed  when  snob 
is  not  the  hqt  will  operate  to  mitigato  the  pnniahmeat»  it  will  be  no  deiense 
in  a  proeeeation  for  adoltery. 
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ChASB   V.   KiTTBEDGB. 

ru  ALLBM,  49.] 

It  n  Jmmuwwwiebt  AmnAXiov  of  Will  for  ■absoribiiig  wita—  to  write 
hiB  nuDo  in  the  absence  of  the  testator,  and  in  antidpation  of  the  tea- 
tator'a  ngoatore^  although  he  afterwards  acknowledges  it  in  the  presenos 
of  the  testator  and  of  the  other  subscribing  witnesses. 

Pbtition  for  probate  of  will  of  Simeon  Daniele.  Joseph  A. 
Sprag\ie,  one  of  the  attesting  witnesses,  testified  as  follows: 
"  Mr.  Daniels  came  into  my  office  and  told  me  how  to  draw 
bis  wilL  I  made  a  rough  sketch  of  a  will,  and  read  it  to  him, 
and  he  said  it  was  all  right,  and  went  out.  I  copied  it,  and 
be  came  back  and  sat  by  my  side.  I  read  the  will  down  to 
the  seal,  and  said,  ^  Does  that  suit  you? '  He  said  it  did.  I 
then  read  the  witness  clause  and  my  name,  and  said,  *  Mr. 
Daniels,  I  have  written  my  name  as  a  witness  to  your  wilL' 
After  talking  with  him  some  time  I  went  and  called  two  other 
witnesses,  Holden  B.  Greene  and  Carlton  Cushman.  When 
they  came  in  they  stood  around  the  table.  I  said, '  This  is 
Mr.  Daniels's  last  will  and  testament,'  and  he  bowed  assent 
He  took  the  pen  and  wrote  his  name  opposite  the  seaL  1 
either  repeated  or  read  the  witness  clause  to  the  other  two 
witnesses.  Then,  pointing  to  my  signature,  I  said  to  Gush 
man  or  Greene, '  Sign  your  name  under  mine,  where  I  have 
signed  as  a  witness.'  Cushman  signed  his  name,  and  Greene 
signed  his  name,  and  they  did  not  stay  a  moment.  Mr. 
Daniels  remained  after  they  went  out.  We  three  were  all 
preprint  when  he  signed  his  name.  We  were  all  close  together^ 
and  he  could  see  where  I  pointed  for  the  other  witnesses  to 
sign.  The  will  was  in  full  view.  I  put  on  the  seal  and  my 
name  while  he  was  gone.  I  did  not  rewrite  or  retrace  my 
name  after  he  signed  his."  The  will  was  admitted  to  probate, 
and  from  the  decree  an  appeal  was  taken. 

E,  MeUeUj  for  the  appellants. 
P.  E.  Aldrichf  for  the  appellee. 

By  Court,  Gray,  J.  This  case  presents  an  important  ques* 
tion  of  construction  of  the  statute  of  wills,  upon  which  there 
has  been  much  apparent,  and  some  real,  conflict  of  judicial 
opinion,  and  in  the  consideration  of  which  it  is  essential  to 
keep  in  mind  the  exact  language  of  the  enactments  under 
which  cases  have  arisen. 

By  the  original  English  statute  for  the  prevention  of  frauds 
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and  perjuries,  passed  in  1676,  it  was  enacted  that  ^^all  devises 
and  bequests  of  any  lands  or  tenements  shall  be  in  writ- 
ing, and  signed  bj  the  party  so  devising  the  same,  or  by  some 
other  person  in  his  presence  and  by  his  express  directions,  and 
shall  be  attested  and  subscribed,  in  the  presence  of  the  said 
devisor,  by  three  or  four  credible  witnesses,  or  else  they  shall 
be  utterly  void  and  of  none  effect":  Stat.  29  Car.  EL,  c.  8, 
sec.  5.  That  act  did  not  extend  to  the  colony  of  Massachu- 
setts, which  had  been  previously  settled,  and  was  not  named 
therein:  Anonymous,  2  P.  Wms.  76;  Stat.  25  Geo.  II.,  c.  6, 
sec.  10.  But  the  provision  was  re-enacted  here  in  the  same 
words  in  the  first  year  after  the  province  charter;  and  again 
in  1783,  substituting  only  the  words  "three  or  more"  for 
"three  or  four"  witnesses:  Prov.  Stat,  4  W.  <fe  M.,  ed.  1726, 
c.  3,  sec.  3,  p.  5;  Anc.  Chart.  234;  Stats.  1783,  c.  24,  sec.  2. 
It  was  retained  and  extended  to  personal  estate  in  1836  in 
this  form:  "No  will  [excepting  nuncupative  wills]  shall  be 
effectual  to  pass  any  estate,  whether  real  or  personal,  nor  to 
charge  or  in  any  way  affect  the  same,  unless  it  be  in  writing, 
and  signed  by  the  testator  or  by  some  person  in  his  presence 
and  by  his  express  direction,  and  attested  and  subscribed,  in 
the  presence  of  the  testator,  by  three  or  more  competent  wit- 
nesses": B.  S.,  c.  62,  sec.  6.  And  the  words  just  quoted  have 
been  incorporated,  with  triffing  variations,  into  tixe  General 
Statutes,  c.  92,  sec.  6. 

This  provision,  it  will  be  observed,  does  not  expressly  require 
that  the  testator  should  sign  in  the  presence  of  the  witnesses; 
nor  that  the  witnesses  should  subscribe  in  the  presence  of  each 
other,  nor  even  that  they  should  know  that  the  instrument  is 
a  will.  Courts  will  not  require  formalities  which  the  statutes 
do  not.  It  is  accordingly  the  well-settled  construction,  both 
in  England  and  in  this  commonwealth,  that  it  is  sufficient  for 
the  testator,  in  any  form  of  words,  to  acknowledge  or  recog- 
nize his  signature  in  the  presence  of  the  witnesses,  either 
together  or  separately,  with  no  attestation  clause  beyond  the 
single  word  "witness,"  and  without  their  knowing  what  the  in- 
strument is.  The  authorities  upon  these  points  are  collected 
in  the  elaborate  judgment  of  Mr.  Justice  Dewey  in  Ela  v.  Ed- 
wardsy  16  Gray,  91.  It  is  equally  well  settled  that  when  the 
attesting  witnesses  are  dead  or  out  of  the  state  proof  of  their 
handwriting  is  sufficient  evidence  that  the  statute  has  been 
complied  with:  Niclerson  v.  Buekj  12  Cush.  344;  Ela  v.  Ed- 
wards,  supra. 


Digitized  by 


Google 


Oct  1865.]  Chase  v.  Kittredge.  689 

The  positive  requirements  of  the  statute  have  always  been 
reasonably  construed  by  the  courts,  so  as  not  needlessly  to 
embarrass  compliance  with  them  in  making  any  will,  or  proof 
of  such  compliance  upon  the  offer  of  the  will  for  probate.  It 
has  long  been  held  that  evidence  that  a  witness  was  in  such  a 
position  that  he  and  the  testator  might  have  seen  one  another 
will  authorize  the  inference  that  he  was  in  the  presence  of  the 
testator  and  sufficiently  near  to  attest  his  signature.  And 
the  signature  of  the  testator,  if  affixed  in  good  fSaith  for  the 
purpose  of  executing  his  will,  need  not  be  in  any  particular 
form;  a  man  who  cannot  write  his  own  name  is  not  to  be  de- 
prived of  the  right  to  make  his  will;  and  courts  will  not  go 
into  nice  questions  of  the  degree  of  the  testator's  education  or 
his  physical  strength  to  sign  his  name  in  full,  but  will  hold  a 
mark  sufficient  in  any  case:  Baker  v.  Dewing^  8  Ad.  &  E.  94; 
8.  C,  nam.  Taylor  v.  Dening^  8  Nev.  &  P.  228;  Nickerson  v. 
Buck,  12  Cush.  344. 

The  question  now  before  us  is  of  the  meaning  of  that  clause 
of  the  statute  which  requires  the  witnesses  to  ''  attest  and  sub- 
icribe''  the  will  "in  the  presence  of  the  testator.'' 

The  only  case  under  the  statute  of  29  Carlos  n.  which  we 
have  seen  in  which  it  was  even  contended  by  counsel  that  an 
acknowledgment  by  a  witness  in  the  presence  of  the  testator, 
of  a  signature  made  in  his  absence,  was  equivalent  to  a  sub- 
scription in  his  presence,  arose  only  six  years  after  the  pas- 
sage of  the  statute,  and  the  point  does  not  appear  to  have 
been  then  decided:  RUiUy  v.  Temple^  Skin.  107.  But  the  dif- 
ference in  the  two  clauses  of  the  statute,  the  one  not  requiring 
the  testator  to  sign  in  the  presence  of  the  witnesses,  while  the 
other  expressly  required  the  witnesses  to  subscribe  in  the  pres- 
ence of  the  testator,  soon  came  to  be  recognized,  and  does  not 
appear  to  have  been  afterwards  lost  sight  of:  HoU  v.  Clark^  3 
Mod.  219,  220;  Lee  v.  Libb,  1  Show.  69;  Dormer  v.  Thurlandj 
2  P.  Wms.  610;  Stonehouse  v.  Evdyn,  3  Id.  254;  Bac.  Abr., 
tit  Wills,  D,  2;  2  Bla.  Com.  377;  1  Browne's  Civ.  &  Adm.  Law, 
c.  10,  note  27;  1  Roberts  on  Wills,  Am.  ed.,  131;  Floyer's 
Proctor's  Practice,  127.  The  statute  of  frauds,  while  it  re- 
quired a  will  to  be  '^attested  and  subscribed  in  the  presence 
of  the  devisor  by  three  or  four  creditable  witnesses,"  required 
a  revocation  to  be  by  a  written  will,  *'  or  other  writing  of  the 
devisor,  signed  in  the  presence  of  three  or  four  witnesses": 
Stat.  29  Car.  n.,  c.  3,  sees.  6,  6.    The  court  of  king's  bench 

in  1689  were  of  opinion  that  a  will,  to  revoke  a  former  will, 
AM.  Daa  Vou  LXXXVn— M 
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must  be  ''  signed  and  subscribed "  by  the  witnesses  in  the 
presence  of  the  testator:  Eccleston  v.  Speke^  Carth.  81;  S.  C, 
Comb.  158.  And  Lord  Chancellor  Cowper  was  of  the  same 
opinion:  Onions  v.  Tyrer^  1  P.  Wms.  844.  Lord  Hardwicke, 
Chief  Justice  Willes,  Chief  Baron  Parker,  and  Sir  John 
Strange,  M.  R.,  when  holding,  in  accordance  with  earlier  and 
latei:  decisions,  that  a  testator's  acknowledgment  of  his  sig- 
nature before  the  witnesses  was  a  sufficient  signing  by  him, 
even  of  a  will  revoking  an  earlier  one,  and  that  the  words 
"  signed  in  the  presence  of  three  or  four  witnesses,"  in  the 
section  concerning  revocations,  were  limited  to  the  last  ante* 
cedent,  ''other  writing,"  clearly  implied  that  those  words 
would  not  be  satisfied  by  acknowledging  a  signature,  instead 
of  actually  signing  in  the  presence  of  the  witnesses:  Ellis  v. 
Smithy  1  Ves.  Jr.  10;  S.  C,  1  Dick.  225;  and  see  1  Jarman  on 
Wills,  4th  Am.  ed.,  153.  The  English  cases  in  which  it  has 
been  held  that  the  witnesses  to  a  will  are  not  required  by  sec- 
tion 5  of  the  statute  of  Carlos  II.  to  recite  on  the  paper 
that  they  subscribe  their  names  in  the  presence  of  the  tes- 
tator declare  that  they  must  actually  so  sign  in  his  presence. 
Thus  the  court  of  common  bench,  in  1735,  as  reported  by 
Lord  Chief  Baron  Comyn,  said:  ''The  witnesses,  by  the 
statute  of  frauds,  ought  to  set  their  names  as  witnesses  in 
the  presence  of  the  testatrix":  Hands  v.  James^  Contyn,  532. 
And  in  a  later  case  Lord  Eldon  said  in  the  house  of  lords: 
^' Your  lordships  know  that  it  is  necessary  that  the  three  wit- 
nesses should  sign  in  the  presence  of  the  testator If 

it  is  proved  that  they  did  actually  sign  in  the  presence  of  the 
testator,  the  not  recording  that  circumstance  will  not  vitiate 
the  will":  Rancliffe  v.  Parkyns,  6  Dow,  202. 

A  new  statute  of  wills  was  passed  in  England  in  1837,  re- 
quiring that  the  signature  of  a  testator  to  a  will,  either  of  real 
or  personal  estate,  shall  be  made  or  acknowledged  oy  him 
"in  the  presence  of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  attest  and  shall  subscribe  the 
will  in  the  presence  of  the  testator  ":  Stat.  1  Vic,  c.  26,  sec.  9. 
The  decisions  under  this  statute  are  uniform  that  one  witness 
does  not  "attest  and  subscribe  in  the  presence  of "  another 
unless  he  actually  affixes  his  signature  in  the  presence  of  the 
other;  and  these  decisions  bear  directly  upon  the  construction 
of  the  same  words  in  the  English  statute  of  29  Carlos  II.  and 
in  our  own  statutes,  requiring  the  will  to  be  "  attested  and 
subscribed  in  the  presence  of"  the  testator  by  the  witnesses- 
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The  point  was  adjudged  in  the  prerogative  court  of  Canter- 
bury by  Sir  Herbert  Jenner  Fust  in  several  cases,  the  last  of 
which,  decided  after  full  argument,  and  recognizing  that  ''this 
case  must  form  a  leading  case  of  its  class,"  was  strikingly 
analogous  to  the  present.  There  the  testator  signed  a  codicil 
in  the  presence  of  one  witness  only,  who  at  his  request  at- 
tested and  subscribed  it.  Afterwards  another  witness,  at  the 
testator's  request  and  in  his  presence,  also  attested  and  sub- 
scribed it,  *the  first  witness  first  pointing  to  her  signature  and 
saying,  '^  There  is  my  signature,  and  you  had  better  place 
yours  underneath":  EeAUen^  2  Curt.  Ecc.  331;  Re  Simmondsy 
1  Notes  of  Cas.  409;  S.  C,  3  Curt.  Ecc.  79;  Moore  v.  King,  3 
Id.  243;  S.  C,  2  Notes  of  Cas.  45.  In  a  subsequent  case  the 
same  able  judge  said  of  the  witnesses:  **No  authority  is  given 
to  them,  as  in  the  instance  of  the  testator,  to  acknowledge 
their  signatures  previously  written.  The  witnesses  are  to  sub- 
scribe; in  other  words,  tiiey  are  required,  I  conceive,  to  do 
some  act  which  shall  be  apparent  on  the  face  of  the  will. 
To  pass  over  a  signature,  previously  made,  with  a  dry  pen 
amounts,  I  think,  to  no  more  than  an  acknowledgment  of  a 
signature,  which  in  the  case  of  a  witness  has  already  been 
held  not  to  be  sufGicient:  Moore  v.  King.  Saying  and  doing 
are  not  the  same  thing."  And  he  therefore  held  that  upon 
the  re-execution  of  a  will  bjx  attesting  witness  did  not ''  sub- 
scribe" by  tracing  over  his  signature  with  a  dry  pen,  ''as 
nothing  in  fact  was  written":  Playne  v.  Scriven,  1  Rob.  Ecc. 
776;  S.  C,  7  Notes  of  Cas.  122.  He  also  decided  that  it  was 
not  an  attestation  and  subscription  for  a  witness  to  add  his 
residence  after  his  name  already  subscribed  on  a  previous  day: 
Re  Trevanion,  2  Rob.  Ecc.  311. 

Other  decisions  of  Sir  Herbert  Jenner  Fust  are  directly  to 
the  point  that  a  signature  by  the  testator,  after  the  witnesses 
have  signed,  is  insufficient,  even  if  he  has  previously  read  the 
whole  will  to  them,  or  they  add  seals  to  their  names  after  he 
signs.  In  the  first  of  these  cases,  the  judge  significantly  asked, 
•*  Is  the  paper  a  will  before  it  is  signed  by  the  testator?"  Re 
Oldingy  2  Curt.  Ecc.  865;  Re  Byrd,  3  Id.  117.  In  a  later 
case,  which  was  fully  argued,  he  reaffirmed  the  rule,  and  gave 
his  reasons  more  at  length,  saying:  ''The  words  of  the  section 
are  very  precise,  and  I  think  it  would  be  attended  with 
dangerous  consequences  if  the  court  were  to  hold  a  will  valid 
wliich  has  been  signed  in  the  presence  of  two  witnesses,  who 
have  attested  it  before  the  signature  of  the  testator  was  affixed 
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to  the  wOl;  for  where  is  the  court  to  draw  the  line?  Suppose 
the  witnesses  attested  one  hour  before  the  testator  signed,  or  a 
day,  or  a  week,  or  any  other  time;  where  is  the  court  to  stop 
if  it  gave  a  latitude  of  construction  to  this  section  of  the  act? 
Suppose  it  were  one  month,  or  six  months,  or  a  twelvemonth, 
after  the  testator  had  signed  the  will;  and  whether  it  be  at  the 
time  of  the  transaction  or  some  time  before  makes  no  differ- 
ence ":  Cooper  y.  Bochettj  3  Curt  Bcc.  669,  660.  Dr.  Lushing- 
t(m,  sitting  in  the  same  court,  held  it  to  be  a  fSatal  objection  to 
the  validity  of  a  will,  that  ''  there  is  no  proof  that  the  signa- 
ture was  affixed  prior  to  the  subscription  of  the  witnesses": 
Hudson  y.  Parker ^  1  Bob.  Ecc.  39.  And  Sir  John  Dodson  made 
a  similar  decision  in  Shaw  y.  NetfiUej  1  Jur.,  N.  S.,  408. 

The  law  is  stated  in  the  same  way,  without  criticism  or  dis- 
sent, by  Lord  St.  Leonards,  in  his  essay  on  the  Real  Property 
Statutes,  332,  336;  and  in  his  Handybook  of  Property  Law, 
letter  xix.  And  the  decisions  of  Sir  Herbert  Jenner  Fust 
have  been  approved  and  followed  by  Sir  Creswell  Creswell 
in  the  new  English  court  of  probate  and  divorce:  Charlton  v. 
Hindmarehj  1  Swab.  &  T.  483;  Re  Cunninghamj  29  L.  J.,  N.  S. 
(Prob.),  71;  Re  Hoskins,  32  Id.  158. 

In  Charlton  v.  JJtndmarsA,  aupra,  one  witness,  Frederick  Wil- 
BOU)  signed  his  name  in  the  testator's  presence  and  at  his  re- 
quest in  the  morning,  omitting  to  cross  the  F  in  his  signature. 
In  the  afternoon  of  the  same  day  another  witness  attested  and 
subscribed  the  will  in  the  presence  and  at  the  request  of  the 
testator;  and  the  first  witness,  as  he  testified,  then  acknowl- 
edged his  signature  to  the  second  by  saying  that  his  name  was 
there  already,  crossed  the  F,  merely  in  pursuance  of  his  habit 
of  supplying  the  omission  when  he  noticed  it,  and  added  the 
date,  thinking  that  equal  to  a  repetition  of  the  signatiue,  and 
with  the  object  of  making  his  signature  of  the  morning  a  com- 
plete signature.  From  the  decision  of  the  judge  ordinary 
against  the  will,  an  appeal  was  taken  to  the  house  of  lords, 
who,  by  the  concurrent  opinions  of  lords  Campbell,  Cranwortb, 
and  Chelmsford,  unanimously  affirmed  the  judgment:  Hind- 
marsh  V.  Charltonj  8  H.  L.  Cas.  160.  The  reasons  for  the  de- 
cisions are  best  stated  by  Lord  Cranwortb,  thus:  '^For  the 
security  of  mankind,  the  legislature  has  thought  fit  to  pre- 
scribe certain  forms  and  rules,  which  are  necessary  to  be  com- 
plied with  in  order  to  authorise  a  distribution  of  property 
different  from  that  which  the  law  would  make  if  there  was  no 
will;  the  legislature,  in  truth,  on  these  forms  being  corn- 
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plied  with,  putting  into  the  hands  of  the  party  who  is  making 
a  will  power  to  dispose  of  his  property  in  a  way  contrary  to 
what  but  for  the  will  would  be  the  provision  of  the  law. 
That  it  is  reasonable  that  under  these  circumstances  there 
should  be  some  rules  to  be  acted  upon,  no  one  can  doubt;  and 
those  rules  being  established,  this  house,  as  the  ultimate  court 
of  appeal,  would  be,  I  think,  ill  discharging  its  duty  to  the 
public  if  it  were  to  listen  to  suggestions  of  minute  differences 
which  would  not  meet  the  ordinary  apprehensions  of  man- 
kind, and  which  would  necessarily  or  naturally  lead  to  great 
discussion  and  litigation.  ^  It  has  been  determined,  upon  the 
construction  of  the  last  statute,  and  quite  rightly  determined, 
that  there  must  be  a  subscription  by  two  witnesses  after  the 
testator  has  signed  the  will  in  their  presence  or  acknowledged 

his  signature  in  their  presence The  acknowledgment 

of  his  signature  by  a  testator  is  su£5cient,  but  a  witness  stands 
in  a  different  position.  After  the  signature  of  the  will  by  the 
testator,  his  acknowledgment  will  do;  but  by  the  express 
terms  of  the  statute  that  will  not  do  with  regard  to  the  wit- 
ness. If  he  had  said  nothing  at  all,  the  putting  a  mark  across 
the  F  might  have  amounted  to  an  acknowledgment  of  the  sig- 
nature; but  that  will  not  do,  and  yet  the  facts  here  cannot 
amount  to  more  than  that":  8  H.  L.  Cas.  168-170. 

We  have  been  led  to  make  a  full  collection  and  statement 
of  the  English  authorities  upon  this  point,  because  they  have 
been  said  by  those  taking  a  different  view  of  the  law  to  be  few 
in  number  and  ill  considered.  An  English  case  or  two  from 
which  some  assistance  has  been  sought  by  way  of  analogy  to 
support  this  will  remain  to  be  noticed. 

The  court  of  queen's  bench,  in  Roberts  v.  PhiUipaj  4  EL  &  B. 
450,  held  that  the  subscriptioD  of  the  witnesses  need  not  be 
below  the  signature  of  the  testator  or  the  end  of  the  will.  And 
there  is  an  early  ruling  of  Lord  Chief  Justice  Trevor  to  the 
same  effect:  Peate  v.  Ougly,  Comyn,  197.  But  in  each  of  those 
cases  there  was  direct  or  circumstantial  evidence  that  the 
names  of  the  witnesses  were  signed  after  the  testator's  signa- 
ture and  in  his  presence;  there  is  no  intimation  by  the  court 
that  any  presumption  of  a  valid  execution  would  arise,  even 
after  the  death  of  the  witnesses,  from  subscriptions  so  placed; 
and  Lord  Campbell,  who  delivered  the  opinion  in  Roberts  v. 
Philiipsy  afterwards  concurred  in  the  judgment  of  the  house 
of  lords  in  Hindmarsh  v.  Charli^m^  above  cited.  The  decision 
in  Roberts  v.  PhUlips  went  do  fortber  than  to  allow  an  attesta- 
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Hon  apparently  insufficient  to  be  made  good  by  evidence  that 
the  requisites  of  the  statute  had  be^n  actually  complied  with. 
But  if  the  signature  of  a  witness,  made  before  that  of  the  tes- 
tator, is  aUowed  to  be  sufficient  upon  proof  of  a  later  acknowl- 
edgment by  the  witness  in  the  testator's  presence,  then  the 
witnesses  may  subscribe  an  instrument  not  yet  signed  by  the 
testator  and  in  his  absence,  with  the  honest  intention  of 
acknowledging  their  subscriptions  to  him  after  he  shall  have 
signed;  his  name  may  be  signed  at  any  tiibe  afterwards,  with- 
out any  witness  to  observe  and  testify  whether  it  is  affixed  by 
him  or  by  his  authority  or  not,  and  if  it  is,  whether  he  is  sane 
or  insane;  and  the  previous  subscription  of  the  witnesses  be 
held  after  his  death  to  be  evidence  of  a  due  execution  and 
attestation,  when  in  fact  his  name  is  forged,  or  at  least  there 
has  been  no  subscription  or  acknowledgment  by  the  witnesses 
in  his  presence;  and  so,  on  the  loosest  interpretation,  no  com- 
pliance with  the  statute. 

Reference  has  also  been  made  to  the  rule  that  a  witness  may 
subscribe  by  a  mark  as  well  as  by  writing  his  name  in  fulL 
This  is  now  well  settled,  both  in  England  and  in  the  United 
States:  1  Jarman  on  Wills,  4th  Am.  ed.,  73,  and  Am.  note. 
The  counsel  for  the  appellee  asked:  ''If  a  witness  may  adopt 
what  is  made  by  another,  cannot  he  adopt  what  is  made  by 
himself  7"  But  the  mark  is  not  made  by  another,  but  by  the 
witness  himself,  and  has  never,  so  far  as  we  are  informed, 
been  held  sufficient  unless  affixed  in  the  presence  of  the  testa- 
tor. Even  a  signature  of  a  witness's  own  name  when  his  hand 
is  guided  by  another  person  is  held  sufficient  in  England  only 
because  the  witness  has  some  share  in  the  writing:  Re  Mead^ 
1  Notes  of  Cas.  466;  Re  WhiU,  2  Id.  461;  Harrison  v.  EZwn, 
3  Q.  B.  117;  Lerns  v.  Lewis,  2  Swab.  &  T.  153.  And  we  have 
seen  no  American  decision  which  goes  further,  except  that  of 
the  surrogate  in  Campbell  v.  Logan,  2  Bradf.  90.  A  subscrip- 
tion of  the  name  or  mark  of  a  witness  by  another  person  in 
thu  presence  of  himself  and  the  testator  might  possibly  be  a 
literal  compliance  with  the  statute,  but  not  being  in  the  hand- 
writing of  the  witness,  would  create  no  presumption  of  a  lawful 
execution  and  attestation  without  affirmative  evidence  that  it 
was  so  made.  In  the  case  referred  to  in  3  Dane  Abr.  452,  in 
which  this  court  held  the  mark  of  a  witness  a  sufficient  sub- 
scription, the  record  shows  that  the  will  of  Stephen  Needham 
was  admitted  to  probate  upon  the  testimony  of  the  three  wit- 
nesses to  a  compliance  wilJi  all  the  statute  requirements,  and 
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among  others,  "that  they  and  each  of  them,  in  the  presence  of 
the  said  Stephen  and  at  his  request,  and  in  the  presence  of 
each  other,  subscribed  the  said  instrument;  namely,"  two  of 
them  "severally  wrote  their  names  at  full  length  upon. the 
said  instrument,''  and  the  third  "made  a  mark  thereto,  upon 
and  near  which  and  with  her  consent  the  said  Stephen  wrote 
her  name  at  full  length":  Needham  v.  Needhamj  Essex,  Novem- 
ber term,  1802  [not  reported],  abstract  in  3  Dane  Abr.  452. 

There  is  no  direct  decision  in  this  commonwealth  upon  the 
question  whether  the  subscription  of  a  witness  to  an  instru- 
ment yet  unsigned  by  the  testator  and  in  his  absence  may  be 
made  good  by  afterwards  acknowledging  it  in  his  presence. 
Certainly,  no  careful  attorney  or  scrivener  would  advise  or  per- 
mit such  an  attestation  and  subscription.  And  many  expres- 
sions in  our  books  tend  to  show  that  it  would  be  invalid.  Mr. 
Dane  recognizes  the  doctrine  that  if  the  testator  owns  his  sig- 
nature to  tiie  witnesses  it  is  sufficient,  but  assumes  that  the 
witnesses  must  subscribe  in  his  presence:  4  Dane  Abr.  562, 563. 
In  Laughton  v.  AtkinSy  1  Pick.  543,  544,  Chief  Justice  Parker, 
quoting  Eccleston  v.  Speke,  Carth.  81,  said  that  to  comply  with 
the  statute  of  frauds,  a  will  must  be  "  signed  and  subscribed 
by  the  witnesses  in  the  presence  of  the  testator."  The  com- 
missioners on  the  Revised  Statutes,  in  recommending  that  the 
formalities  required  for  a  will  should  also  be  required  for  an 
instrument  of  revocation  (as  the  legislature  accordingly  did  in 
the  Revised  Statutes,  c.  62,  sec.  6),  remark  that  our  statute  of 
1783,  like  the  statute  of  29  Carlos  II.,  from  which  it  was  copied, 
made  this  difference  between  the  two,  which  they  italicize  as 
follows:  "  The  former  must  be  attested  and  subscribed  by  three 
or  more  witnesses  in  the  presence  of  the  testator;  but  it  is  not 
required  that  he  should  sign  it  in  their  presence;  whilst  an  in- 
strument revoking  a  will  must  be  signed  by  the  testator  in  the 
presence  of  three  or  more  witnesses^  but  it  is  not  required  that 
they  should  subscribe  it  in  his  presence,  nor,  indeed,  that  they 
should  subscribe  it  at  all."  In  Dewey  v.  Dewey,  1  Met.  354 
[35  Am.  Dec.  367],  Mr.  Justice  Dewey  said:  "  It  can  hardly 
be  supposed  that  the  testator,  who  was  by  his  own  active 
agency  procuring  the  authentication  of  the  instrument  by  the 
requisite  witnesses,  would  have  omitted  the  first  step  necessary 
to  its  due  execution,  viz.,  the  signature  by  himself."  These 
words  are  quoted  with  approval  in  Ela  v.  Edwards,  16  Gray, 
91.  In  Bddry  v.  Parris,  2  Cush.  433,  the  questions  whether  a 
witness  might  sign  before  the  testator,  and  whether  an  ao- 
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knowledgment  l^y  a  witness  in  the  presence  of  the  testator  was 
equivalent  to  a  subscription,  were  raised  by  counsel,  but  not 
noticed  in  the  opinion,  because  there  was  no  evidence  that  one 
of  the  witnesses  so  much  as  acknowledged  his  signature  in  the 
testator's  presence. 

The  supreme  court  of  Vermont,  under  a  statute  exactly  like 
our  own,  except  in  requiring  the  witnesses  to  attest  and  sub- 
scribe in  the  presence  of  each  other  as  well  as  of  the  testator, 
has  indeed  held,  with  the  courts  of  England  and  of  Massachu- 
setts, that  an  acknowledgment  by  the  testator  of  his  signature 
in  the  presence  of  the  witnesses  is  sufficient:  Adams  '^.  Fields 
21  Vt.  256.  But  the  same  court  has  held  that  an  ackr  ^wledg- 
ment  by  one  witness,  in  the  presence  of  the  others  and  of  the 
testator,  of  a  signature  made  in  the  absence  of  one  of  them,  is 
not  a  subscription  in  their  presence:  Pope  v.  Pope,  Vt.,  1864 
[not  reported]. 

The  supreme  court  of  New  York,  under  the  provisions  of 
the  English  statute  of  29  Carlos  II.,  assumed  it  to  be  necessary 
that  the  witnesses  should  subscribe  in  the  presence  of  the  tes- 
tator, and  inferred  the  fact  of  their  having  so  subscribed  from 
their  signatures  to  an  ancient  will,  although  not  stated  in  the 
attestation  clause:  Jackson  v.  Christmanj  4  Wend.  282.  And 
in  Peck  V.  Cary,  27  N.  Y.  31,  32  [84  Am.  Dec.  220],  Chief  Jus- 
tice  Denio  quoted  as  entitled  to  great  weight  the  opinions  of 
Sir  Herbert  Jenner  Fust  in  Cooper  v.  Bockett^  3  Curt.  Ecc.  659, 
and  other  cases.  The  decisions  cited  by  the  appellee  from 
Bradford's  surrogate  reports  were  made  under  a  statute  which 
required  each  attesting  witness  to  ''sign  his  name  as  a  witness, 
at  the  end  of  the  will,  at  the  request  of  the  testator,"  but 
omitted  the  requirement  of  earlier  statutes  that  the  witness 
should  sign  in  the  testator's  presence:  R.  S.  of  N.  Y.,  3d  ed., 
pt.  2,  c.  6,  sec.  32;  4  Kent's  Com.,  6th  ed.,  516;  Ruddon  v.  Mc- 
Donald, 1  Bradf.  352;  Vaughan  v.  Burford,  3  Id.  78;  Hoysradt 
V.  Kingman,  22  N.  Y.  372.  The  statute  of  Illinois  under  which 
the  case  of  Vaughan  v.  Vaughan,  13  Am.  Law  Reg.  735,  arose, 
had  a  similar  omission,  and  only  required  the  will  to  be  ''at- 
tested in  the  presence  of  the  testator  by  two  or  more  credible 
witnesses":  Comp.  Stats,  of  111.  of  1856,  c.  110,  sec.  1.  And 
these  decisions  were  but  of  single  judges  in  county  courts  of 
probate 

The  case  otMiUer  v.  McNeiU,  35  Pa.  St.  217  [78  Am.  Dec. 
333],  to  which  the  appellee  has  referred,  arose  under  the  Penn- 
sylvania statute  of  1833,  providing  that  "every  will  shaU  b# 
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in  writing,  and  unless  the  person  making  the  same  shaU  be 
prevented  by  the  extremity  of  his  last  sickness,  shall  be  signed 
by  him  at  the  end  thereof  or  by  some  person  in  his  presence 
and  by  his  express  direction,  and  in  all  cases  shall  be  proved 
by  the  oaths  or  affirmation  of  two  competent  witnesses.''  By 
that  statute,  as  by  the  previous  law  of  Pennsylvania  from  very 
early  times,  the  witnesses  need  not  subscribe  at  all,  even  to  a 
will  of  real  estate:  Eight  Y.Wihon,  1  DaU.  94;  Rohrer  v.  SUh- 
mauy  1  Watts,  463.  In  Delaware,  under  a  statute  like  ours,  it 
was  held  that  the  witnesses  must  sign  in  the  presence  of  the 
testator,  and  the  distinction  between  such  a  statute  and  that 
of  Pennsylvania  was  pointed  out  by  Chief  Justice  Clayton: 
Rash  V.  A*mrf,  2  Harr.  (Del.)  468;  Fennel  v.  Weyanty  2  Id. 
506 

In  New  Jersey,  under  a  statute  in  terms  requiring  wills  to 
be  "signed  by  tiie  testator  in  the  presence  of  the  subscribing 
witnesses,"  an  acknowledgment  of  his  signature  is  held  in- 
sufficient: Den  V.  MitUm,  12  N.  J.  L.  70;  Combs  v.  /oUy,  3 
N.  J.  Eq.  626;  MickU  v.  MaOaek,  17  N.  J.  L.  86.  And  in  the 
last  case  Chief  Justice  Homblower,  who  dissented  on  this  point, 
as  well  as  Mr.  Justice  Dayton,  who  concurred  with  the  migority 
of  the  court,  thought  that  the  witnesses  must  sign  in  the  pres- 
ence of  the  testator:  Mickle  v.  MaOaek^  17  Id.  96,  116. 

The  supreme  court  of  North  Carolina,  under  a  statute  like 
ours  of  1783,  have  held  in  at  least  three  cases,  the  facts  of  two 
of  which  were  singularly  like  those  now  before  us,  that  a  will 
could  not  be  established  unless  the  witnesses  actually  set  their 
names  in  the  testator's  presence,  and  that,  as  said  in  the  earli- 
est case,  "it  was  the  intention  of  the  legislature  that  the  heirs 
at  law  should  not  be  disinherited  but  by  a  strict  compliance 
with  the  words  of  the  act,  and  that  the  door  to  fraud  should 
De  completely  shut":  Ragland  v.  Huntingdon^  1  Ired.  561; 
Oraham  v.  Graham^  10  Id.  269;  In  re  Cox's  WUly  1  Jones,  321. 

In  Connecticut  and  Kentucky  it  has  indeed  been  held, 
under  statutes  not  unlike  our  own,  that  a  witness  might  sign 
in  the  presence  of  the  testator  before  he  signed,  and  acknow] 
edge  it  afterwards:  O^Brien  v.  OdUxgher,  26  Conn.  229;  Svrifi 
V.  Wiley y  1  B.  Mon.  117;  approved  in  Upchurch  v.  Upchurcli^ 
16  Id.  113.  But  the  only  decisions  which  have  come  to  our 
notice  in  which  an  acknowledgment  by  a  witness  to  a  will  in 
the  testator's  presence,  of  a  signature  affixed  in  his  absence, 
has  been  held  to  be  an  attestation  and  subscription  in  his 
presence,  are  those  of  a  bare  majority  of  the  court  of  appeals 
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of  Virginia  in  Sturdivant  v.  Birehett^  10  Oratt  67,  and  Parra- 
more  y.  Taylor^  11  Id.  220.  We  have  not  overlooked  the  simi- 
lar opinion  expressed  by  Mr.  Redfield  in  his  learned  treatise 
on  wills,  230,  247,  and  in  13  Am.  Law  Reg.  741. 

This  analysis  of  the  cases  shows  that,  by  the  preponderance 
of  American  authority,  as  by  the  uniform  current  of  the  Eng- 
lish decisions,  an  express  requirement  of  statute  that  one 
person  shall  sign  or  subscribe  in  the  presence  of  another  is 
not  complied  with  by  signing  in  bis  absence  and  merely 
acknowledging  in  his  presence.  And  upon  full  consideration, 
we  are  satisfied  that  in  this,  as  in  most  other  legal  matters, 
reason  and  principle  are  on  the  side  of  authority  and  prece- 
dent. 

The  statute  requires  that  the  will  shall  ^'  be  in  writing  and 
signed  by  the  testator,"  and  shall  be  ''  attested  and  subscribed, 
in  the  presence  of  the  testator,  by  three  or  more  competent 
witnesses."  He  is  not  required  to  write  his  signature  in  their 
presence,  but  it  is  his  will  which  they  are  to  attest  and  sub- 
scribe. It  must  be  his  will  in  writing,  though  he  need  not 
declare  it  to  be  such.  It  must  therefore  be  signed  by  him 
before  it  can  be  attested  by  the  witnesses.  He  must  either 
sign  in  their  presence  or  acknowledge  his  signature  to  them 
before  they  can  attest  it.  The  statute  not  only  requires  them 
to  attest,  but  to  subscribe.  It  is  not  sufficient  for  the  wit- 
nesses to  be  called  upon  to  witness  the  testator's  signature,  or 
to  stand  by  while  he  makes  or  acknowledges  it,  and  be  pre- 
pared to  testify  afterwards  to  his  sanity  and  due  execution  of 
the  instrument,  but  they  must  subscribe.  This  subscription 
is  the  evidence  of  their  previous  attestation,  and  to  preserve 
the  proof  of  that  attestation  in  case  of  their  death  or  absence 
when,  after  the  testator's  death,  the  will  shall  be  presented  for 
probate.  It  is  as  difficult  to  see  how  they  can  subscribe  in 
proof  of  their  attestation  before  they  have  attested  as  it  is  to 
see  how  they  can  attest  before  the  signature  of  the  testator 
has  made  it  his  written  wilL  The  manifest  intention  of  the 
statute  is  that, — 1.  The  will  should  be  put  in  writing  and 
signed  by  the  testator;  2.  His  will,  so  written,  be  attested  by 
the  witnesses;  and  3.  The  witnesses  subscribe  in  his  presence 
in  evidence  of  their  attestation  to  his  written  will.  There  is 
less  reason  for  requiring  the  testator  to  sign  in  the  presence 
of  the  witnesses  than  for  requiring  them  to  sign  in  his  pres- 
ence. A  testator  may  alter  his  will  as  he  pleases  at  any  time 
before  it  is  formally  attested.    He  may  write  it  out  in  full  and 
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sign  it,  and  it  has  no  effect  as  a  will  until  duly  attested.  It 
is  unimportant  whether  it  is  or  is  not  signed  by  the  testator 
until  it  is  produced  to  the  witnesses.  It  is  only  important 
that  it  should  be  his  will  in  writing  and  signed  when  they 
attest  and  subscribe  it;  and  it  is  equally  his  will  in  writing 
whether  signed  in  their  presence  or  at  some  previous  time. 
It  is  the  will  of  the  testator,  not  of  the  witnesses.  He  must 
know  its  contents,  but  they  need  not  He  has  the  contents, 
as  well  as  his  signature,  by  which  to  know  that  it  is  the  in- 
strument declaring  his  last  wishes  in  respect  to  his  estate. 
They  need  see  nothing  but  his  signature  and  their  own.  To 
allow  them  to  acknowledge  in  his  presence  their  names  signed 
in  his  absence  would  open  a  door  to  mistake  and  fraud.  If 
the  witnesses  might  subscribe  before  they  had  attested  his 
signature,  and  even  before  he  had  signed,  of  what  weight  could 
their  subscription  be  as  evidence  after  their  death  that  the 
will  had  been  duly  signed  and  attested?  But  the  controlling 
consideration  is,  that  the  statute  in  terms  requires,  not  only 
that  the  witnesses  shall  attest  his  will,  but  that  they  shall 
subscribe  in  his  presence.  The  distinction  in  this  respect 
between  the  signature  of  the  testator  and  the  subscription  of 
the  witnesses  has  existed  in  the  statute  law  both  of  England 
and  of  Massachusetts  for  nearly  two  centuries,  and  been  pre- 
served in  repeated  enactments  when  other  clauses  have  been 
altered.  The  court  cannot  presume  so  constant  a  difference 
in  language  to  have  been  unintentional,  or  disregard  it  as  im- 
material. 

As  it  appears  by  the  testimony  stated  in  the  report  that  one 
of  the  attesting  witnesses  subscribed  his  name  before  the  tes- 
tator signed,  and  in  his  absence,  the  instrument  ofCored  for 
probate  should  have  been  disallowed. 

Decree  reversed. 

Attbsiatzon  Of  Wnji8»  OiHXBiXLT:  See  Cqfin  v.  Coffin^  80  Am.  Dec  235» 
and  Peck  ▼.  Cary^  84  Id.  220,  and  aee  the  caeee  cited  in  the  notes  to  both  of 
these  cases.  In  Reed  ▼.  Wateon,  27  Ind.  448,  the  principal  case  is  cited,  and 
the  opinion  of  Gray,  J.,  that  the  wiU  mnst  be  signed  l^  the  testator  before 
it  can  be  attested  by  the  witnesses,  is  quoted.  In  the  case  of  DotntaeV  WiU, 
42  Wis.  74,  75,  the  principal  case  is  cited  to  the  point  that  the  attestation  of 
a  will  must  be  in  the  presence  of  the  testator,  and  that  it  is  not  snfficient  to 
attest  the  will  ebewhere,  and  then  acknowledge  the  atteitation  in  presenos 
•f  the  testator. 


Digitized  by 


Google 


700  Richardson  v.  Siblst.  [Mail. 

BlOHABDSON   V.   SiBLEY. 

[U  ALLBM.  6S.J 
AAILWAT   OOiBrOBATION    HAS  No  POWBB  TO   MOSMUOB   Oi   WMAM" 

BoAS^  OE  Fft0PXBTr,  withoat  kgialatiTO  aathority,  and  »  mort- 
wiUumt  sQoh  aathority  is  wholly  void 


Replevin  by  mortgagees  of  the  real  and  personal  property 
and  franchises  of  a  street-railroad  company,  to  recover  from 
defendant,  a  deputy  sheriff,  certain  horse-cars  and  other  prop- 
erfy  of  such  railroad  company,  which  defendant  had  taken  in 
attachment  in  a  suit  upon  a  debt  of  said  railroad  company. 

B.  F.  Tlumai  and  D.  FosUr,  for  the  plaintiffs. 

O.  F.  Hoar  and  T.  L.  NeUon^  for  the  defendant. 

By  Ck>urt,  Orat,  J.  A  corporation  has  no  power  to  do  any 
acts  which  the  legislature  has  expressly  or  by  necessary  impli- 
cation prohibited  it  from  doing.  A  corporation,  created  for  the 
very  purpose  of  constructing,  owning,  and  managing  a  railroad, 
for  the  accommodation  and  benefit  of  the  public,  cannot,  with- 
out distinct  legislative  authority,  make  any  alienation,  absolute 
or  conditional,  either  of  the  general  franchise  to  be  a  corpora- 
tion, or  of  the  subordinate  franchise  to  manage  and  carry  on  its 
corporate  business,  without  which  its  franchise  to  be  a  corpo- 
ration can  have  little  more  than  a  nominal  existence:  Shrews- 
bury and  Birmingham  Railway  y.  London  and  Northwestern 
R%  6  H.  L.  Gas.  136,  137;  York  and  Maryland  Line  R.  R.  v. 
WirMins,  17  How.  39;  Pierce  v.  Emery,  82  N.  H.  504,  608;  HaXL 
V.  SvUivan  Railroad,  21  Law  Rep.  140,  141;  S.  C,  1  Brun.  Col. 
Cas.  613;  Worcester  v.  Western  Railroad,  4  Met  566;  Common- 
wealth V.  Smithy  10  Allen,  455,  456  [anU,  p.  672].  Such  was 
the  opinion  deliberately  formed  and  expressed  by  this  court 
in  the  case  last  cited,  after  able  arguments,  in  which  the  au- 
thorities were  fully  referred  to;  and  a  mortgage  by  a  railroad 
corporation  of  its  franchise,  railroad,  and  all  other  property, 
made  without  authority  of  the  legislature,  was  accordingly  de- 
clared to  be  void  as  against  a  subsequent  valid  mortgage  to  the 
commonwealth. 

The  powers  of  the  Worcester  Horse  Railroad  Company  un- 
der its  charter  are  quite  as  limited  in  this  respect  The  only 
powers  expressedly  conferred  are  ^'to  construct,  maintain,  and 
use  a  railway,  with  convenient  single  or  double  tracks,"  over 
such  streets  and  highways  in  the  city  of  Worcester  as  the 
mayor  and  aldermen  may  designate;  and  to  purchase  and 
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hold  Bucb  real  estate  in  that  city  ''as  may  be  ooDvenient  of 
necessary  for  the  purposes  and  management  of  said  road": 
Stats.  1861,  c.  148,  sees.  1,  8;  1864,  c.  102.  The  main  object 
of  the  legislatore  in  establishing  such  corporations,  and  grant- 
ing to  them  the  privilege  of  using  the  highways  in  a  peculiar 
manner,  is,  not  the  profit  of  the  grantees,  but  ihe  accommoda- 
tion of  the  public:  Commonwealth  y.  TemplCy  14  Gray,  69. 

Some  earlier  statutes  had  expressly  authorized  particular 
corporationB  of  this  kind  to  mortgage  their  corporate  property 
to  secure  the  payment  of  bonds  issued  by  them;  and  provided 
that  in  case  of  &ilure  to  perform  the  conditions  of  such  bonds, 
the  property  might  be  sold,  and  the  purchasers,  before  begin- 
ning the  business  of  managing  the  road,  should  become  a 
corporation,  with  the  powers  and  privileges,  duties  and  restric- 
tions, of  the  original  corporation:  Stats.  1855,  c.  24;  c.  408, 
sec.  11;  1856,  c.  279;  1857,  c.  278,  sec.  9;  1859,  c.  144,  sec.  9; 
c.  202,  sec.  13;  1861,  c.  48,  sec.  11;  c.  147,  sec.  4.  And  some 
such  corporations  had  been  in  terms  authorized  to  lease  or 
assign  their  franchise  and  all  or  part  of  their  tracks  to  other 
similar  corporations:  Stats.  1855,  c.  338;  1857,  c.  211,  sec.  4; 
c.  216,  sec.  4;  c.  227,  sec.  14;  c.  250;  1858,  c.  38,  sec.  9;  1859, 
c.  35,  sec.  2;  c.  180,  sec.  2;  1861,  c.  48,  sec.  13;  c.  81;  c.  89, 
sec.  8;  c.  90,  sec.  3;  c.  135,  sec.  8.  In  each  of  those  instances 
the  property  or  franchise  of  the  first  corporation  would  pass 
into  the  possession  and  management  of  another  corporation, 
subject  to  the  like  legislative  control  as  the  first,  not  into  the 
hands  of  individuals. 

The  charter  of  the  Worcester  Horse  Railroad  Company  con- 
tains no  express  permission  to  make  any  lease,  sale,  or  mort- 
gage whatever.  In  the  absence  of  any  such  controlling  clause, 
many  provisions  of  the  charter  show  that  the  legislature  con- 
templated the  exercise  of  its  franchise  by  the  corporation 
itself!  ''  Said  tracks  shall  be  operated  and  used  by  said  cor- 
poration with  horse-power  only":  Stats.  1861,  c.  148,  sec.  3. 
The  only  liability  declared  for  injuries  occasioned  by  neglect 
or  misconduct  in  the  management,  construction,  or  use  of  the 
road,  or  for  willfrilly  obstructing  ihe  highway,  is  for  the  acts 
of  the  corporation,  "  its  agents  or  servants,"  which  would  not 
naturally  include  agents  and  servants  of  its  grantees  or  as- 
signees: Stats.  1861,  c.  148,  sees.  4,  6.  The  right  is  given  to 
the  city  of  Worcester,  at  any  time  during  the  continuance  of 
the  charter,  and  after  ten  years  from  the  opening  of  any  part 
of  the  road  for  use,  to  ''purchase  of  said  corporation  ail  the 
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franchise,  property,  rights,  and  furniture  of  said  corporation  " 
at  a  certain  rate:  Id.,  sec.  12;  and  the  corporation  is  obliged 
to  make  annual  returns  to  the  legislature,  like  other  railroad 
corporations:  Id.,  sec.  14. 

The  fourteenth  section  of  the  charter  also  makes  this  cor- 
poration subject  to  '^  all  general  {H-oyisions  of  law  that  are  or 
may  be  prescribed  relative  to  horse  or  street  railroads.*'  The 
statute  of  1864,  c.  229,  entitled  ''An  act  concerning  street- 
railway  corporations,"  declares  that  "street-railway  compa- 
nies  shall  have  the  powers  and  privileges,  and  be  subject  to 
the  duties,  liabilities,  restrictions,  and  provisions,  contained 
in  this  act,  which,  so  far  as  inconsistent  with  charters  hereto* 
fore  granted,  shall  be  deemed  and  taken  to  be  in  alteraticm 
and  amendment  thereof":  Sec.  1.  There  is  nothing  in  this 
statute  to  authorize  a  sale  or  mortgage  of  the  franchise  of 
any  corporation  which  did  not  have  the  power  to  make  one 
already.  The  statute  not  only  embraces  provisions  similar 
to  those  above  quoted  from  the  charter  of  the  Worcester 
Horse  Railroad  Company,  except  that  authorizing  the  city  to 
purchase  the  franchise  (Id.,  sees.  16,  18,  24,  34, 40),  but  it  ex- 
pressly declares  that  "  the  immediate  government  and  direc- 
tion of  the  affairs  of  the  corporation  shall  be  vested  in  the 
board  of  the  directors,"  and  contains  rules  for  the  mode  of 
managing  its  affairs  by  itself  and  its  officers,  not  unlike 
those  which  were  held  by  this  court,  in  the  case  of  Whittenton 
MiUs  V.  Upton,  10  Gray,  596  [71  Am.  Dec.  681],  to  be  incon- 
sistent with  permitting  a  manufacturing  corporation  to  make 
a  contract  of  copartnership  with  an  individual:  Id.,  sees.  2-9; 
and  it  requires  that  "every  such  corporation  shall  furnish 
reasonable  accommodations  for  the  conveyance  of  passengerSi 
and  the  directors  may  establish  the  rates  of  fare  on  all  passen- 
gers and  property  conveyed  or  transported  in  its  cars,  subject^ 
however,  to  the  limitations  named  in  its  charter  ":  Id.,  sec.  2& 

It  is  true  that  several  sections  of  this  statute  speak  of  any 
such  corporation,  "its  lessees  or  assigns":  Stats.  1864,  c.  299| 
sees.  18,  22,  29,  30,  31;  and  section  40  requires  the  directors 
to  make  annual  reports  to  the  secretary  of  the  commonwealth 
"  of  their  doings  under  its  charter,"  setting  forth  "  copies  of 
all  leases  and  contracts  made  during  the  year  with  other  cor- 
porations and  individuals,"  and  (as  had  previously  been  re- 
quired by  the  General  Statutes,  c.  63,  sec.  143)  containing  fuU 
information  upon  a  great  variety  of  items,  among  which  are 
mentioned  "  number  of  mortgages  on  road  and  franchise,"  and 
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'^on  any  other  property  of  the  corporation/'  and  the  increase 
or  decrease  of  mortgage  debt  during  the  year.  The  form  of 
returns  here  prescribed  is  general,  to  be  used  by  all  horse 
or  street  railway  corporations,  some  of  which  had  already  re- 
ceived and  others  might  afterwards  obtain,  grants  of  authority 
to  assign,  mortgage,  or  lease  their  franchise,  road,  or  other 
property.  One  object  in  requiring  copies  of  all  leases  and  con- 
tracts made  during  the  year  may  well  have  been  to  enable 
the  commonwealth  to  determine  whether  any  such  corporation 
had  exceeded  the  powers  conferred  by  its  charter  or  by  other 
statutes,  and  should  on  that  account  be  held  to  have  forfeited 
its  franchises. 

That  the  mention  of  leases,  assignments,  and  mortgages  was 
not  intended  to  imply  any  new  authority  to  execute  any  such 
conveyance  is  made  quite  clear  by  the  express  enactment  of 
section  24  (which  is  decisive  of  this  case),  thaf  no  street- 
railway  corporation  shall  lease  or  sell  its  road  or  property  un- 
less authorized  so  to  do  by  its  charter  or  by  special  act  of  the 
legislature."  The  manifest  object  of  this  section  is  to  pro- 
hibit the  transfer  of  the  possession  and  control  of  the  franchise 
and  property  of  the  corporation  to  any  other  person  or  corpo- 
ration without  authority  from  the  legislature,  by  which  its 
rights  were  granted  and  its  duties  imposed.  The  prohibitioc 
is  broader  and  more  sweeping  than  is  applied  to  ordinary  rail- 
road corporations.  They  cannot  sell  their  franchises,  yet  they 
may  contract  with  each  other  that  either  shall  do  all  the  trans- 
portation over  the  road  of  the  other:  Gen.  Stats.,  c.  63.,  sec. 
115.  But  these  are  not  even  to  do  that;  they  are  not  to  "  sell 
or  lease."  This  prohibition  is  not  limited  to  alienations  of 
their  franchises,  but  extends  to  their  "  road  or  property."  It 
is  unimportant  whether  this  word  **  road  "  is  taken  in  its  nar- 
rower and  more  literal  sense,  as  describing  only  the  tracks 
and  rails  and  right  of  way,  or  in  the  broader  and  more  com- 
mon meaning,  as  including  also  the  franchise  or  right  of  run- 
ning horses  and  cars  over  them  and  taking  fares,  and  the 
horses  and  cars  themselves;  for  even  if  it  is  to  be  taken  in  the 
more  limited  meaning,  the  prohibition  to  *'  sell  or  lease  its 
road "  cannot  imply  a  i)ermission  to  transfer  the  franchise, 
without  which  the  corporation  could  not  carry  on  the  business 
of  transportation  over  the  road,  and  which  the  corporation 
had  previously  no  power  to  alienate.  If  the  prohibition 
against  alienation  had  been  limited  to  the  franchises  only,  the 
corporation  might  perhaps  have  disposed  of  the  tracks  and 
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rails,  as  well  as  of  the  cars,  horses,  and  other  personal  property. 
The  legislature  have  removed  all  doubt  on  this  point  by  pro- 
hibiting the  sale  or  lease  of  the  "  road  or  property."  They 
have  not  said,  and  cannot  be  fairly  understood  to  mean,  that 
the  corporation  shall  not  dispose  of  any  part  of  its  property, 
of  a  few  horses  or  cars,  or  worn-out  rails,  or  other  articles  the 
sale  or  transfer  of  which  would  not  impair  its  powers  to  carry 
^n  its  business.  But  any  alienation,  either  in  fee,  or  for  the 
period  of  its  corporate  existence,  or  for  any  less  term,  of  sub- 
stantially all  its  real  and  personal  property,  so  as  to  disable  it 
from  carrying  on  the  business  which  it  had  been  chartered  to 
do  for  the  benefit  of  the  public,  is  clearly  within  the  terms 
and  the  meaning  of  this  prohibition.  It  makes  no  difierence 
whether  the  transfer  is  absolute  or  conditional,  to  take  efiect 
immediately  upon  its  delivery  or  at  some  future  time.  A 
mortgage  transferring  a  title  which  upon  the  happening  of  a 
certain  contingency  may  be*  made  absolute  by  sale  or  fore- 
closure has  the  effect,  as  soon  as  it  becomes  of  any  value  to 
secure  the  purpose  for  which  it  was  made,  to  accomplish  as 
complete  a  transfer  of  the  corporate  franchise  and  property 
and  the  means  of  performing  the  corporate  duty  as  if  it  had 
been  originally  an  outright  sale. 

It  was  argued  by  one  of  the  learned  counsel  for  the  plaintiffs 
that  the  franchise  to  take  toll  might  be  taken  on  execution, 
and  therefore  might  be  mortgaged.  It  would  be  more  accu- 
rate to  say  that  such  a  franchise  could  not  be  sold  or  mort- 
gaged, and  therefore  could  not  be  taken  on  execution,  without 
authority  of  the  legislature.  The  General  Statutes,  c.  68,  sees. 
25-34,  providing  a  mode  of  attaching  and  taking  on  execution 
'*  the  franchise  of  a  turnpike  or  other  corporation  authorized 
to  receive  toll,  and  all  the  rights  and  privileges  thereof,"  are 
mainly  derived  from  the  statutes  of  1810,  c.  131,  which  was 
passed  shortly  after  the  expression  of  a  significant  doubt  by 
this  court  whether  such  a  franchise  could  be  taken  on  execu- 
tion in  the  absence  of  express  statute:  TXppeU  v.  Walker,  4 
Mass.  596, 597.  According  to  later  authorities  it  could  not:  2 
Kent's  Com.,  6th  ed.,  284,  note;  Redfield  on  Railways,  606; 
Covington  Drawbridge  v.  Shepherd,  21  How.  124;  One  v.  Tide 
Water  Canal,  24  Id.  263. 

The  statutes  of  1864,  o.  229,  and  the  charter  of  the  Worces- 
ter Horse  Railroad  Company,  are  public  statutes,  which  all 
persons  dealing  with  that  corporation  were  bound  to  take  no- 
tice of  and  be  governed  by;  and  the  restraints  thereby  estab- 
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lished  on  the  alienation  of  the  franchise  and  property  of  the 
corporation  were  founded  in  considerations  of  public  policy, 
which  neither  the  corporation  nor  any  other  person  can  be 
allowed  to  evade  or  disregard:  Pearce  v.  Madison  and  Indian- 
apolis Railroadj  21  How.  443;  Zabrishie  v.  Cleveland  etc.  Rail- 
road, 23  Id.  398;  Whittenton  Milis  v.  Upton,  10  Gray,  598  [71 
Am.  Dec.  681];  Commonwealth  v.  Smithy  10  Allen,  459  [ante, 
p.  672].  The  plaintiffs  therefore  acquired  no  title  by  the  con- 
veyance to  them;  and  the  creditors  of  the  corporation  could 
not,  by  taking  bonds  purporting  to  be  secured  by  a  convey- 
ance which  was  void  on  its  face,  be  estopped  to  deny  its  valid- 
ity or  to  pursue  the  ordinary  legal  remedies  for  the  collection 
of  their  debts. 

It  was  strongly  urged  by  the  plaintiffs  that  even  if  this  con- 
veyance violated  the  provisions  of  the  statutes  of  the  common- 
wealth, it  might  still  be  good  so  far  as  to  pass  a  title  in  the 
particular  articles  attached  by  the  defendant.  But  the  con- 
veyance undertakes  to  assign  to  the  plaintiffs  as  one  subject- 
matter  all  the  franchises  of  the  corporation,  and  substantially 
all  its  property,  real  and  personal,  already  owned  or  afterwards 
to  be  acquired.  It  manifests  no  intention  to  convey  these  few 
articles  apart  from  the  rest  of  the  property  and  franchises 
granted;  and  there  is  no  rule  of  law  by  which  these  articles 
rather  than  any  other  part  of  the  property  can  be  separated 
from  the  mass  mentioned  in  the  deed,  and  the  conveyance 
held  good  as  to  them.  The  prohibition  of  the  statute  is  gen- 
eral, that  the  corporation  shaJl  not  alienate  its  property.  This 
corporation  has  violated  the  statute  by  undertaking  to  alienate 
substantially  all  its  property.  If  the  position  of  the  plaintiffs 
could  be  maintained,  it  would  avail  equally  against  an  attach- 
ment of  any  other  part  of  the  property  so  illegally  alienated, 
and  the  corporation  might  set  this  conveyance  up  in  turn 
against  every  creditor  seeking  to  attach  any  property  of  the 
corporation;  and  this  conveyance  being  invalid,  the  creditors 
would  be  left  without  any  security  for  their  debts,  or  any  means 
of  enforcing  them  against  the  property  of  the  corporation. 

This  conveyance,  whether  regarded  as  a  mortgage  or  as  a 
deed  of  sale  in  trust,  being  wholly  void  and  inoperative,  be- 
cause made  in  violation  of  the  public  policy  of  the  common- 
wealth as  manifested  in  its  statutes,  it  is  unnecessary  to 
consider  particularly  the  nature  of  the  instrument  or  the  other 
grounds  upon  which  the  defendant  has  denied  its  validity* 

Judgment  for  the  defendant 
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PowBB  OF  KAn.BOAn  CoMPAKT  TO  AuzvAn  Oft  MoBXOAOB  its  fnuiehiat 
•r  property:  See  the  note  on  this  topic  to  Coe  ▼.  CMumbua  dc  R,  R.  Co,,  75 
Am.  Dec  549  et  seq.  It  is  held  that  corporations  have  no  power  to  alienate 
their  franchisee  and  property  so  as  to  prevent  the  performanoe  of  the  fane- 
tions  and  duties  to  the  public  for  the  performance  of  which  they  were  created: 
TakoU  V.  Township  qfPine  Orove^  1  Flip.  147.  And  the  foncticms  of  a  rail- 
road company  are  rather  the  accommodation  of  travelers  than  the  profit  of 
the  proprietors:  Metropolitan  R,  R,  v.  Highland  R.  R.,  118  Mass.  293.  And 
hence  it  is  uniformly  held  that  railroad  corporations  caimot»  without  legisla- 
ove  authority,  transfer  their  franchises  and  rolling  stock  by  ssle  or  mortgage: 
TakoUy,  Toumakipqf  Fine  On^supm;  Adamav.  Boston  SB.  R.RC^^ 
Bank.  Reg.  100;  Tippecanoe  Co,  v.  Lqfa^etU  eta  R.  R.  Co,,  50  Ind.  97;  Cewtrat 
NaL  Banky.  Worcester,  13  Allen,  107;  East  Boston  F.  R,  Co,  v.  Eastern  R.  R, 
Co,,  13  Id.  423;  Middlesex  R.  R.  v.  Boston  etc'R.  R.,  115  Id.  351;  Metrxfpoiitan 
R,  R.  V.  Highland  R.  R,,  siipra;,  Daniels  v.  Hart,  118  Id.  544;  Dams  v.  Old 
Colony  R,  R,,  131  Id.  260;  271;  Elirman  v.  Insurance  Co.,  35  Ohio  St  341; 
Railroad  Co.  v.  Furnace  Co.,  37  Id.  332;  all  dting  the  principal  < 


LovBLL  V.  Nelson. 

lU  ALLBH,  lOLl 

8UBTIV0R  OF  JoDiT  DmPSCfBB,  Who  Pat8  Jozkt  Dkbt  after  expiration  ol 
time  when  the  creditor  could  have  enforced  it  against  the  administrator 
of  the  estate  of  the  deceased,  does  not  thereby  beconke  entitled  to  main- 
tain a  claim  for  contribution  from  such  administrator,  nor  to  avail  him- 
self  thereof  in  set-ofl^  in  an  action  brought  against  him  by  such  adminis* 
trator. 

BrRDKN  OF  Pboof  n  ON  DomvANT  Flbadzno  Sxr-OFF  to  show  that  his 
claim  filed  in  set-off  is  due  from  the  plaintiff  in  the  same  right  with  the 
cause  of  action  declared  on  in  the  writ;  and  if  the  plaintiff  describes  him* 
self  in  the  writ  as  administrator  of  the  estate  of  a  deceased  person,  and 
declares  upon  a  promissoiy  note  signed  by  only  one  person,  and  running 
to  him  as  administrator  of  that  estate,  this  will  not  be  sufficient  to  afford 
a  presumption  that  his  claim  is  in  his  representative  capacity. 

Action  of  contract  brought  on  January  23, 1864,  by  the  ad- 
ministrator of  Alonzo  Scudder's  estate  against  Richard  V. 
Holmes's  administrator,  upon  a  note  dated  October  8, 1861, 
given  by  Holmes  to  '^Leander  LfOyell,  administrator  of  the  es- 
tate of  Alonzo  Scudder."  Defendant  pleaded  a  set-off,  claim- 
ing to  be  allowed  for  a  balance  found  due  from  Scudder  upon 
his  books,  at  his  death,  to  Holmes,  for  one  half  of  certain  sums 
paid  by  him  within  one  year  past  on  account  of  debts  for 
which  Scudder  and  Holmes  were  jointly  liable;  and  for  one 
half  of  the  amount  paid  by  him  in  December,  1863,  upon  a 
bond  to  the  Old  Colony  Insurance  Company,  dated  in  July, 
1845,  and  signed  by  Scudder  and  Holmes.  The  plaintiff  re- 
plied, amongst  other  things,  that  these  claims  were  barred  by 
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the  statute  of  limitatioDS.  The  auditor  to  whom  the  case  was 
referred  found  that  Scudder  died  in  April,  1853,  having  before 
that  time  been  in  partnership  with  Hoknes;  that  the  plaintiff 
was  appointed  administrator  of  Scudder's  estate  on  the  8th  of 
August  in  that  year;  and  that  Holmes  died  in  February,  1862, 
and  the  defendant  was  duly  appointed  administrator  of  his 
estate.    Judgment  went  for  plaintiff,  and  defendant  appealed. 

C.  O.  Davx8^  for  the  defendant. 
E.  AmeSj  for  the  plaintiff. 

By  Court,  Bigelow,  C.  J.  It  aeems  to  us  that  there  are  two 
decisive  answers  to  the  defendant's  claim  in  set-off. 

The  first  is  the  statute  of  limitations.  Assuming  that  the 
note  declared  on  can  be  properly  deemed  to  belong  to  the 
estate  of  the  plaintiff's  intestate,  and  so  to  be  due  in  the  same 
right  with  the  claims  filed  in  set-off,  nevertheless  the  latter 
are  barred  by  the  lapse  of  time.  The  plaintiff  was  appointed 
administrator  on  the  eighth  day  of  August,  1853,  and  filed  his 
bond  on  that  day.  He  also  gave  due  notice  of  his  appoint- 
ment in  compliance  with  the  order  of  the  probate  court,  ac- 
cording to  the  provisions  of  the  Revised  Statutes,  chapter  66, 
section  1,  which  were  then  in  force.  By  section  3  of  the  same 
chapter  it  was  provided  that  no  administrator,  after  having 
given  notice  of  his  appointment  as  required  by  law,  should  be 
held  to  answer  to  the  suit  of  any  creditor  of  the  deceased, 
unless  it  was  commenced  within  four  years  from  the  time 
when  he  gave  bond  as  administrator.  By  Gen.  Stats.,  c.  97, 
sec.  5,  this  limitation  is  reduced  to  two  years.  Two  of  the 
items  of  set-off  are  claims  arising  out  of  the  partnership  deal- 
ings and  contracts  which  existed  between  the  plaintiff's  intes- 
tate and  the  defendant's  intestate,  being  debts  of  the  firm  paid 
by  the  latter  after  the  decease  of  the  former.  These  w^re 
clearly  barred,  and  could  not  have  been  enforced  by  the  origi- 
nal creditors  of  the  firm  as  against  the  estate  in  the  hands  of 
the  plaintiff  as  administrator  at  the  time  they  were  paid  by 
the  defendant  The  latter,  by  such  pajrment,  did  not  acquire 
any  new  cause  of  action  against  the  plaintiff's  estate  to  which 
tbe  statute  bar  would  not  apply.  Any  balance  which  might 
have  been  due  to  the  defendant's  intestate  on  a  final  settle- 
ment of  the  partnership  concerns  between  him  and  the  plain- 
tiff's intestate  was  barred  after  the  lapse  of  four  years  from 
the  appointment  of  the  latter  as  administrator,  and  could  not 
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be  revived  by  a  payment  of  a  partnership  debt  by  a  snrviving 
copartner. 

The  other  item  of  set-off  is  a  payment  of  money  in  satisfac- 
tion of  a  bond  on  which  the  plaintiff's  intestate  was  liable 
jointly  with  the  defendant's  intestate.  It  is  true  that  the  pay- 
ment was  made  after  the  death  of  the  plaintiff's  intestate,  and 
within  two  years  from  the  time  when  the  plaintiff's  action 
was  commenced.  But  this  does  not  create  any  new  cause  of 
action,  or  render  the  plaintiff,  as  administrator,  liable  after 
the  expiration  of  the  time  limited  for  bringing  actions  against 
him.  If  no  cause  of  action  accrued  on  which  the  defendant 
could  be  held  liable  as  administrator  within  four  years  after 
his  appointment,  he  cannot  afterwards  be  chargeable  on  a 
cause  of  action  subsequently  accruing  against  the  estate  of  his 
intestate.  The  statute  bar  is  absolute,  except  when  new  assets 
come  to  the  possession  of  an  administrator  after  the  period  of 
limitation  has  expired,  and  in  cases  in  which  the  judge  of 
probate  has  required  him  to  retain  assets  to  satisfy  claims  of 
creditors  whose  cause  of  action  did  not  accrue  witiiin  such 
period:  Holden  v.  FleUher^  6  Gush.  235. 

It  is  suggested  by  the  defendant's  counsel  that  the  statute  . 
of  limitations  in  fayor  of  executors  and  administrators  is  only 
applicable  to  actions  brought  by  the  creditors  of  deceased  per- 
sons, and  cannot  be  pleaded  in  answer  to  claims  filed  in  set-off. 
But  this  suggestion  is  fully  met  by  the  provision  in  Gen.  Stats., 
c.  130,  sec.  18,  which  enacts  that  in  cases  of  setoff,  if  any 
limitation  of  actions  is  alleged  by  way  of  defense  to  the  de- 
fendant's demand,  the  limitation  shall  be  applied  in  the  same 
manner  as  it  would  have  been  to  an  action  brought  on  the 
same  demand  if  it  had  been  commenced  at  the  time  when  the 
plaintiff's  action  was  commenced.  The  present  suit  was  com- 
menced long  after  all  the  claims  filed  in  set-off  against  the 
estate  of  the  plaintiff's  intestate  were  barred  by  lapse  of  time. 

Another  and  complete  answer  to  the  claims  filed  in  set-ofif 
is,  that  none  of  them  appear  to  be  due  in  the  same  right  with 
the  note  declared  on.  The  burden  of  proof  is  on  the  defend- 
ant to  show  this.  But  the  evidence  fails  to  establish  the  fact. 
It  is  true  that  the  note  is  made  payable  to  the  plaintiff  as  ad- 
ministrator, and  he  is  so  described  in  the  writ.  But  this  cir- 
cumstance is  by  no  means  decisive.  It  may  nevertheless  be 
the  property  of  the  plaintiff  in  his  own  right,  and  the  money 
may  be  due  to  him  personally,  and  not  in  his  representative 
capacity.    To  be  liable  to  the  defendant's  set-off,  the  note  in 
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suit  must  be  8h«  vrn  to  be  a  debt  due  to  the  estate  of  the  plain* 
tiff's  intestate.  An  executor  or  administrator,  in  lending 
money  belonging  to  the  estate  to  an  individual  on  his  promissory 
note  only,  is  not  acting  in  the  execution  of  bis  trust.  Such  a 
use  of  the  trust  funds  in  his  hands,  except  under  unusual  and 
extraordinary  circumstances,  would  be  inconsistent  with  due 
and  faithful  administration,  and  he  would  be  chargeable  with 
the  money  so  lent,  whether  it  was  repaid  by  the  borrower  or  not 
In  making  such  a  loan,  therefore,  the  inference  is,  that  the 
debt  is  his  own  personal  demand,  and  that  a  promise  to  him 
ae  executor  or  administrator  is  rather  a  dcscriptio  personsSj  used 
to  indicate  the  fund  from  which  the  money  was  taken  and  to 
which  the  promisee  is  indebted,  than  as  evidence  that  the 
debt  is  due  to  him  in  his  representative  capacity:  Grew  v. 
Burdittj  9  Pick.  265,  271.  But  in  the  present  case  .it  appears 
afl&rmatively  that  the  plaintiff,  prior  to  the  commencement  of 
the  present  action,  settled  his  first  account  of  administration 
of  the  estate  of  his  intestate,  and  fully  accounted  for  the  whole 
estate  in  his  hands.  In  this  state  of  the  evidence  we  are  of 
opinion  that  it  does  not  appear  that  the  note  declared  on  is 
due  in  the  same  right  with  the  demands  filed  in  set-off,  and 
that  the  latter  cannot  be  alleged  by  way  of  defense  to  the  plain- 
tiff's claim. 
Judgment  fer  the  plaintifll 


Hood  v.  Hood. 

dvawni  d  Vaud  whhbs  OBTAnrMD  m  Tt.i.twois  by  a  eitiieii  thartof  from 
liii  wif e»  for  the  cauM  of  deaertum,  upon  notioe  to  her  by  publication  in 
anewspaper  in  the  maimer  preaoribed  by  the  atatntea  of  that  atate,  al- 
though ahe  waa  then  liying  in  Maaaadhnaetta  under  an  agreement  by 
which,  after  reciting  their  aeparation,  he  pronuaed  to  pay  her  a  certain 
weekly  anm  aa  long  aa  ahe  ahoold  remain  aingle,  and  although  ahe  had  no 
aotnal  notice  of  hia  proceedinga  for  a  dirorce,  and  waa  not  in  lUinoia 
dnring  the  pendency  thereof;  and  it  ia  not  competent  for  her,  in  a  libel 
for  divorce  brought  by  her  in  Maaaachuaetta,  to  offer  evidence  that  he 
obtained  the  decree  of  divorce  in  Illinoia  by  fraud  and  upon  facta  which 
would  not  entitle  him  to  a  divorce  in  Maaaachuaetta. 

Libel  for  divorce.  The  tacts  all  appear  in  the  opinion, 
except  that  after  the  wife  left  her  husband  and  went  to 
Massachusetts  the  following  agreement  was  executed,  vii.: 
^Somerset,  March  3, 1860.    I  hereby  agree  and  pledge  my- 


Digitized  by 


Google 


710  Hood  v.  Hood.  [MnsH. 

self  to  pay  to  Anna  M.  Hood  the  sum  of  three  dollars  per 
week  so  long  as  she  shall  remain  single,  we  having  separated* 
and  this  sum  being  allowed  for  separate  maintenance;  she  is 
to  haye  the  sole  privilege  of  enjoying  her  own  property  as  she 
shall  see  proper,  I  agreeing  to  pay  punctually  the  above  three 
dollars  per  week  at  the  end  of  every  four  weeks.    J.  M.  Hood." 

C.  L  Reedj  for  the  libelant. 

J.  Brown  and  C.  A.  Reedy  for  the  respondent 

By  Court,  Hoab,  J.  The  decision  upon  this  libel  depends 
upon  the  validity  of  the  divorce  obtained  by  the  respondent 
in  the  state  of  Illinois.  And  that  depends  upon  the  decision 
of  the  question  whether  the  court  by  which  the  decree  of 
divorce  was  made  had  jurisdiction  of  the  cause  and  the  par- 
ties. 

It  appears  from  the  report  that  the  parties  removed  from 
Massachusetts  to  Illinois  in  1855,  and  lived  there  together  as 
husband  and  wife  until  February,  1859,  ^^when  the  libelant, 
under  circumstances  as  to  which  there  was  no  evidence,"  re- 
turned to  Massachusetts,  and  remained  in  this  commonwealth 
up  to  the  time  of  filing  her  libel.  The  respondent  continued 
to  be  a  citizen  of  the  state  of  Illinois,  and  the  domicile  of  the 
husband  was  in  law  the  domicile  of  the  wife:  Chreene  v.  Oreene^ 
11  Pick.  410;  Harteau  v.  HarteaUy  14  Id.  181  [25  Am.  Dec. 
872];  Barber  v.  Barber^  21  How.  582.  No  fact  appears  which 
would  show  that  the  wife  had  changed  her  domicile  in  Illinois, 
or  had  any  capacity  to  change  it,  when  he  filed  his  libel 
against  her.  The  mere  fact  of  her  residence  in  this  common- 
wealth, separate  from  her  husband,  whether  with  or  without 
his  consent,  has  no  tendency  to  establish  such  a  change  of 
domicile;  and  there  is  no  proof  that  the  husband  had  done 
any  act  entitling  the  wife  to  a  divorce,  so  as  to  affect  her  domi- 
cile even  for  the  purpose  of  obtaining  a  divorce  from  him. 

When  the  respondent  filed  his  libel  in  Illinois,  therefore, 
both  parties  had  their  domicile  in  that  state,  and  were  subject 
to'  the  jurisdiction  of  the  court  in  which  the  libel  was  filed. 
The  notice  given  to  the  respondent  in  that  suit  was  such  as 
the  laws  of  Illinois  authorized  in  the  case  of  an  absent  de- 
fendant; and  such  as  by  the  laws  of  this  commonwealth  is 
made  valid  and  suflSdent  in  like  cases.  The  decree  of  a  court 
having  jurisdiction  of  the  cause  and  the  parties  is  conclusive 
upon  them. 

But  this  libelant  now  alleges  that  the  decree  fcr  dhroioe  in 
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Illinois  was  procored  by  fraud;  and  the  evidence  reported  has 
some  tendency  to  show  that  the  separation  was  by  his  consent, 
and  so  was  not  the  desertion  upon  which  his  libel  was  founded. 
But  the  fact  of  desertion  was  conclusiyely  settled  between 
these  parties  by  the  judgment  in  niinois;  and  it  is  not  now 
competent  for  the  libelant  to  offer  evidence  to  contradict  that 
judgment:  Chreene  v.  Chreene,  2  Gray,  361  [61  Am.  Dec.  454]. 

The  provision  of  our  statute,  that  "when  an  inhabitant  of 
this  state  goes  into  another  state  or  country  to  obtain  a  divorce 
for  any  cause  occurring  here,  and  whilst  the  parties  resided 
here,  or  for  any  cause  which  would  not  authorize  a  divorce  by 
the  laws  of  this  state,  a  divorce  so  obtained  shall  be  of  no  force 
or  effect  in  this  state"  (Gen.  Stats.,  c.  107,  sec.  54;  R.  8.,  c.  76, 
sec.  39),  has  no  application  to  the  case  before  us,  because, 
when  the  respondent  first  went  to  Illinois,  there  is  no  evidence 
that  he  had  any  intention  of  procuring  a  divorce;  and  when 
he  returned  to  Illinois  in  1860  he  was  not  an  inhabitant  of 
Massachusetts.  "In  all  other  cases,  a  divc^ce  decreed  in  any 
other  state  or  country  according  to  the  laws  thereof  by  a  court 
having  jurisdiction  of  the  cause  and  both  the  parties,  shall  be 
valid  and  effectual  in  this  state":  Gen.  Stats.,  c.  107,  sec.  65. 

The  divorce  which  the  respondent  obtained  in  Illinois  ii 
therefore  a  bar  to  the  maintenance  of  this  libeL 

libel  dismissed. 

JuBmoonoN  to  DiOBn  Ditqkob:  Sao  the  notes  to  Bcmoper  v.  Tmmerp  7 
Am.  Deo.  20^-209;  Tdm  v.  Tolm, 21  Id.  747-752;  and  lee  BMmUv.  ffubbeO, 
02  Id.  702.  The  prizicipol  oaae  is  cited  in  Burlm  v.  Shanmm,  115  Mms.  449, 
end  Hon  v.  BoUf  129  Id.  248,  to  the  point  that  a  decree  of  divorce  ren* 
dered  in  another  state  in  which  the  domicile  of  the  partiss  is  at  the  time  and 
aoocrding  to  its  laws,  eren  for  a  canse  not  a  ground  of  diroroe  by  the  laws 
of  MsssarihnsettSi  will  be  held  valid  in  the  latter  stsits^  even  though  the  mar> 
riage  took  place  there. 


Commonwealth  v.  Waitbl 

ru  ALunr,  a54.J 

Statdts  HAKzye  It  Crdonal  Owwesse  to  Sill  Mhjl  WmcH  s  Adui*- 
TnLAXD^  thoo^  with  pure  water  only,  is  oonstitntionaL 

OunfiOATB  09  RnuLT  OF  A9ALT8IB  09  Mnjc  BT  SwoBH  Inspioiob,  ap- 
pointed under  the  Massachusetts  statute,  is  admissible  in  evidence  in  a 
criminal  prosecution,  provided  he  also  testifies  at  the  trial  to  the  same 
laots  which  are  stated  therein;  and  in  such  case,  the  admission  of  the  cer* 
tificate  in  evidence  before  he  testifies  furnishes  noground  for  a  new  trial, 
after  a  verdict  of  guilty. 
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Indictment  for  selling  adulterated  milk.  The  opioioii  states 
the  fSEicts. 

/.  F.  Pickering f  for  the  defendant. 

Reed,  aUomey^eneralj  for  the  commonwealth. 

By  Court,  Chapman,  J.  It  has  been  settled  that  it  is  an 
offense  against  the  statute  of  1864,  chapter  122,  to  sell  milk 
adulterated  by  water,  and  that  guilty  knowledge  on  the  part 
of  the  seller  need  not  be  alleged  or  proved:  Commonwealth  v. 
Farren,  9  Allen,  489;  Commonwealth  v.  Nichols,  10  Id.  199. 

The  defendant  in  tiiis  case  contends  that  the  statute  is  un- 
constitutional, because  it  is  in  derogation  of  conmion  right.  The 
substance  of  Uie  argument  is  this:  It  is  innocent  and  lawful  to 
sell  pure  milk,  and  it  is  innocent  and  lawful  to  sell  pure  water; 
therefore  the  legislature  has  no  power  to  make  the  sale  of  milk 
and  water,  when  mixed,  a  penal  offense,  unless  it  is  done  with 
a  fraudulent  intent.  But  it  is  notorious  that  the  sale  of  milk 
adulterated  with  water  is  extensiyely  practiced  with  a  fraudu- 
lent intent.  It  is  for  the  legislature  to  judge  what  reasonable 
laws  ought  to  be  enacted  to  protect  the  people  against  this 
fraud,  and  to  adapt  the  protection  to  the  nature  of  the  case. 
They  have  seen  fit  to  require  that  every  man  who  sells  milk 
shall  take  the  risk  of  selling  a  pure  article.  No  man  is  obliged 
to  go  into  the  business;  and  by  using  proper  precautions,  any 
dealer  can  ascertain  whether  the  milk  he  ofiers  for  sale  has 
been  watered.  The  court  can  see  no  ground  for  pronouncing 
the  law  unreasonable,  and  has  no  authority  to  judge  as  to  its 
expediency. 

The  second  section  provides  for  the  appointment  of  inspec- 
tors of  milk,  to  analyze  or  test  milk,  and  make  and  record  a 
certificate  of  the  result;  and  it  further  provides  that  such  certifi- 
cate, when  sworn  to,  shall  be  admissible  in  evidence  in  all  pros- 
ecutions under  the  act.  A  certificate  of  Dr.  White,  who  was  an 
inspector,  was  admitted  in  evidence  in  this  case,  and  it  is  ob- 
jected that  the  legislature  had  no  power  to  make  it  evidence  in 
a  criminal  case.  But  it  further  appears  that  he  was  a  witness 
in  the  case,  and  testified  to  all  the  facts  set  forth  in  the  certifi- 
cate. We  think  this  destroys  the  force  of  the  objection,  what- 
ever it  might  have  been  otherwise. 

Exceptions  overruled. 

1 
Lbqislaturs  mat  Pass  Laws  Ahountimo  to  Rkasonablb  Poucb  Rbou* 
LATIONS:  See  Redmond  v.  SUUey  36  Ark.  62.     And  persons  are  bound  to  knoit 
And  obey  such  laws  at  their  peril:  Id.;  Commonwealth  ▼.  Ra^fmond^  97  Mass. 
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669;  Comnumweaith  t.  JBrMuma,  98  Id.  8;  Hcntrigm  v.  NcweO,  110  Id.  473; 
OmmonweaUh  ▼.  AdaaniM,  114  Id.  824;  SkUe  v.  Hartford,  24  Wia.  61,  mil  citing 
Iha  principal  case.  In  (kmmomDeatOi  v.  .ffnisM,  132  Mass.  11,  it  was  held,  the 
caae  being  a  proaecation  for  adulterating  milk,  that  the  proeecation  wae  not 
bound  to  prove  that  defendant  knew  that  the  milk  was  adnlterated.  If  he 
sdd  adnltefated  milk,  he  was  gnilty  under  the  statute. 


Levi  v.  Lynn  and  Boston  Bailboad  Company. 

lU  AUAV,  iOQ.1 
In  AonoK  AOAiNST  SimxsT*BAiLBOAi>  CoMPAirr  TO  Baoom  Damaou  for 
the  loss  of  a  box  of  merehandiae  delivered  to  it  to  be  carried  for  hire  on 
the  front  platform  of  one  of  its  oars,  evidence  that  other  persons  had 
paid  money  to  its  oondnotors,  with  the  knowledge  of  its  saperintendent, 
for  the  eaniage  of  merchandise^  is  admissible  to  show  the  defendant  to  be 
a  common  carrier  of  goods. 

taCBT-BAILWAT  COMPAKT,  IF  PbOVZD  TO  BB  COMMON  CaBRIXB  OF  GOODS, 

is  liable  as  snch  for  loss  of  a  box  of  merchandise  delivered  to  it  to  be 
carried  for  hire  on  the  front  platform  of  one  of  its  cars. 

ToBT  against  street-railway  company  to  recover  box  of  mer- 
chandiBC  alleged  to  have  been  delivered  to  the  company  for 
carriage  as  a  common  carrier.  The  defendant  claimed  not 
to  be  a  common  carrier.  The  remaining  facts  appear  in  the 
opinion. 

D.  Peabody^  for  the  defendants. 

A.  Hemenwayy  for  the  plaintiff. 

By  Court,  Colt,  J.  The  plaintiff  resorted  to  the  usual  and 
proper  mode  of  proving  that  the  defendants  had  assumed  the 
business  of  common  carriers  of  merchandise  upon  their  cars, 
and  produced  evidence  that  two  other  persons  had  paid  money 
at  other  times  to  the  defendants'  conductors  for  the  transporta- 
tion of  merchandise,  with  the  knowledge  of  the  superintendent 
of  the  road.  For  anything  that  appears  to  the  contrary  in 
the  exceptions,  it  may  have  been  proved  that  these  two  other 
persons  had  so  employed  the  defendants  in  repeated  instances. 
The  evidence  was  entirely  proper  to  go  to  the  jury,  and  in  the 
absence  of  anything  to  control  or  contradict  it,  would  be  su£Q- 
cient  to  warrant  them  in  finding  that  the  defendants  had 
assumed  to  be  and  were  common  carriers  when  the  plaintiff's 
box  was  delivered  to  them  for  transportation. 

The  jury  were,  in  effect,  instructed  that  if  they  found  that 
the  defendants  were  common  carriers,  and  that  the  plaintiff's 
box  was  delivered  to  them  for  transportation,  and  the  price  oi 
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transportation  paid  by  her,  they  would  be  responsible  for  the 
delivery  of  the  box  at  its  place  of  destination.  And  these  in- 
structions were  sufficiently  correct  and  accurate. 

If  the  defendants  were  proved  to  be  common  carriers,  the 
law  supplies  the  proof  of  the  contract  so  far  as  regards  the 
extent  and  degree  of  liability,  and  the  bailor  having  proved 
delivery  to  a  carrier  and  loss,  the  burden  is  on  the  carrier  to 
discharge  himself  from  liability,  within  the  exceptions  which 
tho  law  creates.  No  question  seems  to  have  been  raised  or 
instructions  required  in  regard  to  the  limit  of  the  defendants' 
liability  in  this  case,  if  regarded  as  common  carriers:  Clark  v. 
BamwM,  12  How.  272;  Alden  v.  Peanon,  3  Gray,  342. 

The  question  whether  the  plaintiff  was  herself  negligent  in 
placing  her  property  on  the  front  platform  of  the  car,  and  the 
point  that  she  did  not  in  fact  part  with  the  custody  of  the 
box,  and  so  cannot  charge  the  defendants  with  her  loss,  are 
not  open  to  the  defendants  upon  these  exceptions,  for  it  does 
not  appear  that  any  such  question  was  raised  or  point  made 
at  the  tria]:  Brigham  v.WentwoHhf  11  Gush.  123;  Reed  v.  CaU, 
6  Id.  14;  Moore  v.  Fitchburg  R.  R.,  4  Gray,  465  [64  Am.  Dec 
83]. 

Exceptions  overruled. 


Vinton  v.  Middlesex  Railboad  Company. 

ru  Allin,  8M.J 

OoimucroB  of  STRratr-KAn.wAT  Cab  mat  Exgludb  ob  Expel  thkhwiwiii 
person  whose  oo&ditioiiy  by  reMOQ  of  intoxicfttiaii  or  otherwise,  is  saofa 
that  it  is  ressonably  certain  that  by  act  or  speech  he  wiU  become  offaos- 
ire  or  annoying  to  other  passengers  therein^  although  he  has  not  oom* 
mitted  any  act  of  offense  or  annoyance. 

Tort  against  street-railway  company  for  damages  for  the 
act  of  the  conductor  of  one  of  its  cars  in  expelling  therefrom 
the  plaintiff,  who  was  one  of  its  passengers.  On  the  trial  the 
defendants  introduced  evidence  tending  to  show  that  at  the 
time  of  the  expulsion  the  plaintiff  was  intoxicated,  and  used 
loud,  boisterous,  profane,  and  indecent  language  towards  the 
conductor,  and  attempted  to  strike  him,  and  that  he  was  there- 
fore expelled.  But  the  evidence  on  this  point  was  conflicting. 
There  were  four  women  in  the  car  as  passengers.  There  was 
no  evidence  that  any  rule  or  regulation  had  ever  been  adopted 
by  the  defendants  authorising  their  conductors  to  expel  pas- 
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aengers  for  any  cause.  The  court  instructed  the  jury  that  ''if 
plaintiff,  by  reason  of  intoxication  or  otherwise,  was,  in  act  or 
language,  offensive  or  annoying  to  the  passengers,  the  conduc* 
tor  had  a  right  to  remove  him,  using  reasonable  force.  If  the 
conductor,  in  the  performance  of  his  service  as  conductor, 
forcibly  removed  the  plaintiff  without  justifiable  cause,  or  if, 
having  justifiable  cause,  he  used  unnecessary  and  unreasonable 
violence  in  kind  or  degree  in  removing  him,  the  defendants  are 
liable."  Verdict  for  plaintiff  for  one  thousand  dollars.  De- 
fendants alleged  exceptions. 

L.  M.  Child  arhd  L.  CkUd^  for  the  defendants. 

T.  H.  Sweetser  and  W.  S.  Oardnevy  for  the  plaintiff. 

By  Court,  Bigelow,  C.  J.  By  the  instructions  under  which 
this  case  was  submitted  to  the  jury,  in  connection  with  the 
refusal  of  those  which  were  asked  for  by  the  defendants,  we 
are  led  to  infer  that  the  learned  judge  who  presided  at  the 
trial  was  of  opinion  that  the  defendants  and  their  duly  author- 
ized agents  had  no  legal  power  or  authority  to  exclude  or  expel 
from  the  vehicles  under  their  charge  a  passenger  whose  con- 
dition and  conduct  were  such  as  to  give  a  reasonable  ground 
of  belief  that  his  presence  and  continuance  in  the  vehicle 
would  create  inconvenience  and  disturbance  and  cause  dis- 
comfort and  annoyance  to  other  passengers.  Such  certainly 
were  the  result  and  effect  of  the  rule  of  law  laid  down  for  the 
guidance  of  the  jury  at  the  tnal.  We  are  constrained  to  say 
that  we  know  of  no  warrant,  either  in  principle  or  authority, 
for  putting  any  such  limitation  on  the  right  and  authority  of 
the  defendants  as  common  carriers  of  passengers,  or  of  their 
servants  acting  within  the  scope  of  their  employment. 

It  being  conceded,  as  it  must  be  under  adjudicated  cases, 
that  the  defendants,  as  incident  to  the  business  which  they 
carried  on,  not  only  had  the  power  but  were  bound  to  take  all 
reasonable  and  proper  means  to  insure  the  safety  and  provide 
for  the  comfort  and  convenience  of  passengers,  it  follows  that 
ihey  had  a  right,  in  the  exercise  of  this  authority  and  duty, 
to  repress  and  prohibit  all  disorderly  conduct  in  their  vehicles, 
and  to  expel  or  exclude  therefrom  any  person  whose  conduct 
or  condition  was  such  as  to  render  acts  of  impropriety,  rude* 
ness,  indecency,  or  disturbance  either  inevitable  or  probable. 
Certainly  the  conductor  in  charge  of  the  vehicle  was  not  bound 
to  wait  until  some  overt  act  of  violence,  profaneness,  or  other 
misconduct  had  been  eommitted,  to  the  inconvenience  or 
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annojranoe  of  other  passengers,  before  exercising  his  aufhoritjr 
to  exclude  or  expel  the  offender.  The  right  and  power  of  the 
defendants  and  their  servants  to  prevent  the  occurrence  of 
improper  and  disorderly  conduct  in  a  public  vehicle  is  quite 
as  essential  and  important  as  the  authority  to  stop  a  disturb- 
ance  or  repress  acts  of  violence  or  breaches  of  decorum  after 
they  have  been  committed,  and  the  mischief  of  annoyance 
and  disturbance  have  been  done. 

Indeed,  if  the  rule  laid  down  at  the  trial  be  correct,  then  it 
would  follow  that  passengers  in  public  vehicles  must  be  sub> 
jected  to  a  certain  amount  or  degree  of  discomfort  or  insult 
from  evil-disposed  persons  before  the  right  to  expel  them  would 
accrue  to  a  carrier  or  his  servant.  There  would  be  no  author- 
ity to  restrain  or  prevent  profaneness,  indecency,  or  other 
breaches  of  decorum  in  speech  or  behavior  until  it  had  con- 
tinued long  enough  to  become  manifest  to  the  eyes  or  ears  of 
other  passengers.  It  is  obvious  that  any  such  restriction  on 
the  operation  of  the  rule  of  law  would  greatly  diminish  its 
practical  value.  Nor  can  we  see  that  there  is  any  good  reason 
for  giving  so  narrow  a  scope  to  the  authority  of  carriers  of 
passengers  and  their  agents  as  was  indicated  in  the  rulings  at 
the  trial.  The  only  objection  suggested  is,  that  it  is  liable  to 
abuse,  and  may  become  the  instrument  of  oppression.  But 
the  same  is  true  of  many  other  salutary  rules  of  law.  The 
safeguard  against  an  unjust  or  unauthorized  use  of  the  power 
is  to  be  found  in  the  consideration  that  it  can  never  be  prop- 
erly exercised  except  in  cases  where  it  can  be  satisfEkctorily 
proved  that  the  condition  or  conduct  of  a  person  was  such  as 
to  render  it  reasonably  certain  that  he  would  occasion  dis- 
comfort or  annoyance  to  other  passengers,  if  he  was  admitted 
into  a  public  vehicle  or  allowed  longer  to  remain  within  it. 

Exceptions  sustained. 

BioHT  OF  Raujioad  Compant  to  Bzoutbb  P1B80118  Bmun  or  Af- 
PBIHXNPKD  Danoxr.  — A  nilroad  company  cannot  refnae  to  carry  paawn* 
gen  upon  regular  trains  except  for  good  canae.  Bat  they  need  not  reoeiYe 
persons  whose  conduct  is  such  that  it  famishes  reasonable  ground  for  the 
belief  that  they  will  annoy  and  offend  other  passengers.  Thns  they  are  not 
bonnd  to  reoeire  a  person  who  is  so  drank  as  to  justify  the  conductor  to  be- 
lienre  that  he  will  misbehave  and  annoy  other  passengers:  Murphy  v.  Ufwm 
R*y  Co,,  118  Mass.  230,  citing  the  principal  case;  and  if  he  is  allowed  to 
ride,  and  becomes  boisterous,  flourishing  a  knife,  and  doing  other  acts  of 
the  kind,  he  may  be  ejected  from  the  car:  RaUvxiy  Co,  v.  VaUey  Co,,  32  Ohio 
St.  345, 351,  dtiag  the  principal  case;  Murphy  v.  Union  R'y  Co,,  118  Mass. 
230;  but  a  conductor  cannot  refuse  to  allow  a  person  to  ride  merely  becausi 
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he  is  slightly  intoxicated,  if  he  shows  no  signs  that  he  will  not  oondnet  hijn- 
self  properly:  PUUlmrgh  etc  JL  S.  Co,  v.  Vcmdpne^  57  Ind.  576.  A  railroad 
oompany  may  ref nse  to  carry  a  woman  whose  reputation  is  so  notoriously 
bad  that  it  famishes  gronnd  for  the  belief  that  her  conduct  will  be  offensive 
^  to  other  passengers;  but  she  cannot  be  excluded  merely  because  of  her  un- 
chastity,  if  her  conduct  is  good  and  demeanor  ladylike:  Brown  t.  MemphU 
R.  R,  Co,,  7  Fed.  Bep.  51,  citing  the  principal  case.  So  it  is  proper  to  refuse 
to  carry  one  whose  person  or  clothing  is  filthy  or  disgusting,  or  who  is  affected 
with  a  contagious  disease,  or  is  infested  with  vermin:  WaUh  ▼.  Chkago  etc 
R,  R.  Co,f  42  Wis.  23.  A  railroad  company  need  not  carry  a  gambler  who 
seeks  to  board  the  train  for  the  purpose  of  plying  his  Tooation:  Thmraton 
T.  Union  Pac  R  R.  Co,,  4  DilL  321;  though  it  is  held  in  this  case  that  un- 
less it  is  evident  that  such  is  the  purpose  of  the  person  seeking  passage,  the 
company  cannot  refuse  to  carry  him  merely  because  he  is  a  gambler;  and  it 
is  said  that  the  question  whether  he  has  or  has  not  such  intention  is  a  ques- 
tion for  the  jury. 

Thx  pbinoipal  case  is  gitkd  to  the  p<nnt  that  railroads  may  reasonably 
regulate  the  oonduct  of  passengers  on  trains,  and  in  that  regard  may  set 
apart  a  special  car  for  ladies  and  their  esoortv  and  may  exclude  other  passen- 
gers from  such  car  if  there  are  seats  elMwhere  in  the  train:  Ba$$  v.  Chkago 
amd2rorikwettR.R.  Co.,  26  WiM.  460,483. 


Lb  Babbon  v.  East  Boston  Febby  Company. 

lU  ALLIH,  812.1 

FkBBT  CoMPAirr,  as  Common  Cabbdol  ov  Passbkoibs,  is  Bomm  to  Fubnibb 
leasonably  safe  and  convenient  means  for  the  passage  of  teams  from  its 
boats,  appropriate  to  the  nature  of  its  business,  and  to  exeroiBe  the  ut* 
most  skill  in  the  provisionand  application  of  the  means  so  employed;  bnt 
it  is  not  bound  to  adopt  and  use  a  new  and  improved  method  because  it 
is  safer  or  better  than  the  method  then  employed  if  it  is  not  requisite  to 
the  reasonable  safety  or  convenience  of  passengers,  and  if  the  expense  is 
excessive. 

No  Pbbsumftiok  ov  Nrqugkvob  on  Pabt  of  Dbfknbaiit  is  Baisbd  bt 
Fboof  Mebblt  or  Dub  Cabb  on  the  part  of  plaintiff  and  of  the  injury, 
in  an  action  against  a  ferry  oompany  to  recover  damages  for  injury  sus- 
tained by  its  negligenoe  in  failing  to  provide  a  safe  and  sufficient  means 
of  passage  from  its  boat;  nor  will  such  ]^roof  shift  the  burden  which  rests 
upon  the  plaintiff  to.  ^ove  defendants'  negligence;  but  all  the  evidence 
may  be  taken  into  oonsideratJon  by  the  jury,  and  allowed  such  weight 
as  they  think  reasonable. 

Tort  against  a  terry  company  for  damages  for  a  personal 
injury  sustained  by  plaintiff  while  driving  his  team  fixun  de- 
fendants' boat.  The  facts  are  sufficiently  stated  in  the  opin* 
ion. 

6«  J7.  Kingsbury f  for  the  plaintiff 
O.  A.  Somerhy^  for  the  defondants. 
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By  Court,  Colt,  J.  The  claim  of  the  plaintiff  that  the  fail- 
are  of  the  defendants  to  adopt  the  new  supplemental  or  ad- 
justed drop,  which  had  been  adopted  and  used  by  another 
ferry  company,  with  the  knowledge  of  the  defendants,  consti- 
tuted negligence,  and  made  them  liable  for  the  plaintiff^s 
injury,  cannot  be  sustained,  although  it  was  proved  that  such 
new  drop  obviated  all  liability  to  the  accident  which  caused 
his  injury.  The  question  of  negligence  was  a  question  upon 
all  the  evidence  for  the  jury,  and  we  think  it  was  submitted  to 
them  xmdet  fhll  and  accurate  instructions. 

A  common  carrier  of  passengers  contracts  in  law  that  the 
kind  of  conveyance  which  he  adopts  shall  be  a  reasonably  safe 
and  convenient  mode  of  transportation,  for  its  kind.  The 
modes  of  conveyance  in  use  by  passenger  carriers,  both  by 
land  and  water,  vary  as  the  exigencies  of  the  traffic  and  its 
remunerative  character  require  and  justify.  To  require  all 
carriers  to  adopt  alike  expensive  provisions  for  the  safety  of 
passengers,  without  reference  to  the  nature  of  their  employ- 
ment or  the  amount  of  their  business,  would  be  impracticable 
and  absurd.  It  would  be  like  requiring  all  the  public  high- 
ways in  the  commonwealth  to  be  kept  in  a  like  state  of  repair, 
without  reference  to  the  nature  of  the  country  through  which 
tiiey  pass,  or  the  amount  of  travel  they  accommodate.  The 
different  kinds  of  ferries  in  use  vary  from  the  rudest  form  of 
boat,  drawn  from  shore  to  shore  by  ropes,  propelled  by  oars  or 
horse-power,  or  the  current  of  the  stream,  with  landing-places 
on  the  banks,  to  those  expensive  steamboats  which  ply  be- 
tween populous  districts,  provided  with  every  convenience  of 
access  from  docks  and  ferry-houses.  It  cannot  be  necessary, 
in  order  to  protect  themselves  from  liability,  that  all  these  dff- 
ferent  ferry-men  should  adopt  those  appliances  which  can  be 
shown  to  be  the  safest,  and  which  others  in  the  same  occupa- 
tion use.  And  yet  the  rule  contended  for  by  the  plainti£f 
would  require  every  ferry-man,  without  regard  to  the  nature  or 
amount  of  his  business,  to  use  the  most  improved  mode  of  se- 
curing the  safety  of  passengers,  regardless  of  expense,  if  thereby 
a  liability  to  injury  peculiar  to  the  mode  adopted  by  him 
could  be  avoided,  either  in  the  transportation  or  in  the  means 
provided  for  entrance  upon  or  exit  from  his  boat. 

This  whole  matter  of  negligence  is  for  the  jury,  and  is  and 
should  be  affected  by  the  nature  of  the  transportation  whica 
the  carrier  has  undertaken  to  afford,  and  the  amount  and 
eharacter  of  his  business.    If  the  means  of  transportation  are 
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adapted  to  the  reasonably  safe  carriage  of  passengers  npou 
that  particular  kind  of  conveyance,  and  he  exercises  the  ut- 
most skill  in  the  use  of  such  means,  he  has  discharged  his 
legal  obligations. 

The  cas6  of  Hegeman  v.  Western  R.  /?.,  13  N.  Y.  9  [64  Am. 
Dec.  517],  cited  by  the  plaintiff,  was  an  action  for  an  injury 
sustained  by  a  passenger  and  caused  by  the  breaking  of  an 
axle.  There  was  evidence  that  a  safety-beam,  then  in  use  on 
many  other  railroads,  would  secure  safety  in  case  of  such  an 
accident;  and  although  this  means  of  safety  was  adopted  by 
carriers  engaged  in  precisely  the  same  kind  of  transportation 
with  the  defendants,  yet  the  judge  charged  the  jury  that  ii 
they  should  be  of  opinion  that  a  safety-beam  was  designed  and 
calculated  to  prevent  an  injury  to  passengers  in  case  of  the 
breaking  of  an  axle,  it  did  not  necessarily  follow  that  the  de- 
fendants were  liable  because  they  had  not  adopted  it,  but.  it 
would  be  for  the  jury  to  say  whether  the  defendants  were  or 
were  not  negligent  in  informing  themselves  of  the  necessity 
and  utility  of  the  invention,  and  availing  themselves  of  it. 

The  plaintiff  further  asked  the  court  to  rule  that,  having 
proved  due  care  on  his  part,  and  the  occurrence  of  the  acci- 
dent, the  law  would  imply  negligence  on  the  part  of  the  de- 
fendants, and  cast  upon  them  the  burden  of  proving  that  the 
accident  happened  without  their  fault.  We  think  such  in- 
struction would  have  been  erroneous,  as  applied  to  the  case  as 
presented  upon  the  pleadings  and  evidence.  The  declaration 
alleges  that  the  negUgence  of  the  defendants  consisted  in  not 
providing  safe  exit  for  the  plaintiff  with  his  loaded  wagon 
from  their  ferry-boat,  so  that  in  attempting  to  pass  off  the  boat 
the  wheels  of  the  wagon  struck  violently  against  the  drop  of 
the  ferry,  and  threw  the  load  upon  the  plaintiff,  causing  the 
injury  complained  of. 

The  general  rule  that  the  plaintiff,  in  actions  of  this  descrip- 
tion, is  bound  to  prove  negligence  on  the  part  of  the  defendants 
is  tbo  cause  of  the  injury,  has  been  apparently  modified  in  a 
tlass  of  cases  in  which  it  is  said  that  proof  of  due  care  on  the 
part  of  the  pl^ntiff,  with  proof  of  the  accident,  is  prima  facie 
evidence  of  negligence  on  the  part  of  the  defendants.  An  ex- 
amination of  these  cases,  we  think,  will  show  that  there  is  in 
thf^m  no  real  invasion  of  the  general  rule  as  to  the  burden  of 
proof.  It  will  be  found,  we  believe,  in  all  of  them  that  the  na- 
ture of  the  accident  was  such,  or  the  attending  circumstances 
such,  that  proof  of  the  accident  alone  raised  a  presumption 
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of  negligencei  and  that  the  same  evidence  which  proved  tbe 
injury  done  also  proved  the  defendants'  negligence,  or  de- 
veloped circumstances  from  which  it  must  be  presumed. 
Thus  in  Carpue  v.  London  and  Brighton  Railway^  5  Q.  B.  747, 
where  the  injury  was  caused  by  a  train  running  off  the  track 
and  overturning  the  carriage  in  which  the  plaintiff  was  a  pas- 
senger, Denman,  C.  J.,  told  the  jury  that,  ''it  having  been 
shown  that  the  exclusive  management  of  the  machinery  and 
the  railway  was  in  the  hands  of  the  defendants,  it  was  pre- 
sumable that  the  accident  arose  from,  their  want  of  care,  un- 
less they  gave  some  explanation  of  the  cause."  So  in  Stolen 
V.  SalUmstaUy  13  Pet.  181,  the  injury  was  occasioned  by  the 
overturning  of  a  stage-coach;  and  in  Ware  v.  Oay,  11  Pick. 
106,  the  accident  was  of  a  similar  nature,  occasioned  by  the 
running  off  of  the  wheel  of  the  coach  in  which  the  plaintiff  was 
a  passenger.  In  these  cases,  clearly,  the  nature  of  the  accident 
afforded  proof  of  the  defendants'  negligence. 

The  plaintiff,  in  proving  his  injury,  must  ordinarily  prove 
the  nature  of  the  accident  and  the  circumstances;  and  when 
such  proof  has  any  tendency  to  prove  n^ligence,  and  espe- 
cially when  the  defendant  has  exclusively  the  means  of  knowl- 
edge within  his  control,  as  to  what  caused  the  injury,  it  is  said 
the  burden  is  cast  upon  the  defendant  to  explain  the  cause, 
and  exculpate  himself 

Upon  recurring  to  the  fSacts  in  this  case,  it  appears  that  this 
accident  might  have  happened  without  negligence  on  the  part 
of  the  defendants,  and  that  the  means  of  knowledge  as  to  the 
cause  of  the  injury  were  equally  within  the  reach  of  both  par- 
ties. The  court  therefore  rightly  declined  to  give  the  instruc- 
tions asked  for  upon  this  point,  and  for  the  reasons  stated,  the 
instructions  which  were  given  werei  sufficiently  favorable  to 
the  plaintiff. 

Sxceptions  overruled. 

DUTZBfl  AHD  LUBUJTZIB   Of   ESSPSB   09  PUBUO  FSRBT.  — PllUio  fenj- 

men  are  common  oerrien,  and  liable  not  only  for  gross  negligence,  but  for  all 
losses  except  soch  as  are  occasioned  by  the  act  of  the  person  employing  them, 
the  act  of  €}od,  and  the  enemies  of  the  oonntry:  Cohen  ▼.  Hutm^  1  MoCord, 
444;  Pamen^  ▼.  Danaldion,  6  Ma  36;  Babeoek  ▼.  Herheri,  3  Ala.  392;  Majf 
V,  Hanmm,  5  GU.  860;  Fisher  ▼.  Cluibee,  12  HL  344;  SUmmer  ▼.  Merrff,  23 
Iowa,  90;  fTttem  ▼.  ffamOUm,  4  Ohio  St.  722;  Smiih  ▼.  Seward^  3  Pa.  St.  342; 
Sandert  v.  Toung,  1  Head,  219;  AUbrighi  v.  Pfmi,  14  Tex.  290.  This  liability 
extends  only  to  soch  property  as  is  received  in  the  capacity  of  common  car- 
rier: Honey  v.  Rtm^  26  Ark.  3.  A  ferry-man  is  not  a  common  cazrier  ol 
pnq^erty  retained  by  the  passcbger  in  his  exdnsive  control:  Haetey  ▼.  Bcm^ 
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mipm;  Amw  r.  Budf^  34  Id.  3S3;  Wyeb^f  t.  Queen*9  Co.  F,  Co.,  62  K.  T. 
82.  Bat  the  mere  fact  that  the  owner  went  with  the  goods  or  property  does 
not  release  the  earner.  There  need,  of  oonise,  he  no  special  agreement  releas- 
ing the  ferry  man,  hat  it  most  appear  that  the  owner  retained  the  ezckisiye 
possoBsion,  and  that  the  care  of  property  was  nerer  sazrendered  to  the  ferry- 
man: Harvey  y.  Stm^  26  Ark.  3.  A  ferry-man  who  carries  property  gratai- 
toasly  is  liable  only  for  gross  negligence:  Dudley  y.  Chmden  <fr  P.  F.  Co., 
42  N.  J.  L.  25;  S.  d,  36  Am.  Eep.  601.  A  miller  who  keeps  and  manages  a 
ferry  for  the  conyenience  of  his  costomers,  and  makes  no  charge  for  ferriage, 
is  not  a  conmion  carrier,  and  is  boand  only  to  ordinary  diligence:  SeffY.Dmm, 
42  Ga.  628.  A  person  who  ounslrucU  and  maintains  a  ferry,  thoag^  not 
opened  or  maintained  by  pnblic  anthcrity,  if  he  nndertakes  for  hire  to  carry 
all  who  come,  is  a  common  carrier,  and  whether  he  does  so  andertake  is  a 
qoestion  for  the  jory:  LUti^jokf^  y.  Joaei^  2  McMoll.  366.  The  landlord  of  a 
fany,  rented  and  occapied  by  a  tenant,  is  not  liable  for  losses  occasioned  in 
the  conduct  of  the  ferry:  Ladd  y.  Chotard,  Minor,  366;  FeiUm^  y.  Deatt,  22 
Vt.  170;  Brigga  y.  FarreO,  12  Ired.  1;  Ruiher/ord  y.  McOowen,  1  Kott  k 
IfcO.  17.  One  managing  a  ferry  on  shares  is  considsred  a  servant  of  the 
oiwner,  and  not  liable  for  losses:  Taytor  y.  SmkSmQf  3  Stew.  160l 

Du^  <^ Keeper  qf  Ferry.  — A  ferry  company  most  nse  doe  diligence  and 
provide  saitaUe  means  of  transportation:  Jahbie  y.  MidgeUt  25  Ark^  476;  in- 
chiding  fastenings,  boats,  landingi^  fixtares,  etc.:  WTitmore  y.- Botoman,  4 
G.  Greene,  148.  The  ferry-man  is^e  legal  jndge  of  when  it  is  safe  to  pass  over: 
CokenY.  Hume,  1  McCord,  444;  MUetY.  Jamee,  I  Id.  167;  RMerfordY.  Me- 
Oowen,  1  Nott  ft  McO.  17.  He  shoold  accommodate  passengers  at  all  reason- 
able hoars  and  withoat  nnnecessary  delay:  Jalim  y.  MidgeU^  25  Ark.  476; 
aad  it  is  held  in  Pau  y.  Hemy,  5  Stew,  ft  P.  101,  that  the  ferry-man,  in  the 
absence  of  any  excose^  most  transport  persons  across  the  stream  after  night- 
UXL  Where  a  psrty  sssnmes  to  act  as  ferry-man  withoat  a  license,  he  can- 
not take  advantage  of  his  own  wrong  to  avoid  the  responsibility  attaching  to 
each  calling:  Polk  y.  C:#n,  9  GaL  66.  A  ri^t  to  sne  on  the  statutory  bond 
of  a  ferry-keeper  does  not  prednde  resort  to  the  conmion-law  action  for  negli- 
gance:  WeOe  y.  SieOe,  31  Aric  210. 

LiabUUy  eone&mmg  Paeeengere.  — It  is  held  that  a  bridge  which  can  be 
raised  and  lowered  with  the  tide,  so  as  to  be  broaght  to  the  level  of  the  boat, 
mnst  be  provided:  ffaenum  v.  ffobokei^  L.  S  /.  Co.,  2  Daly,  130;  and  where  a 
vacant  space  was  left  between  the  boat  and  bridge,  in  which  the  passenger's 
foot  was  caof^t  and  crashed,  the  ferry  company  was  held  liable:  New  Jersey 
R.  R.CO.Y.  Palmer,  33  K.  J.  L.  90  Fbchig  a  log  at  the  threshold  of  its 
gate  against  which  passengers  will  stnmble  in  the  dark,  no  light  being  pro- 
yided,  is  negligence:  Otbom  v.  Unkn  Ferry  Co.,  63  Barb.  629.  It  is  negli- 
gence to  let  down  the  bridge,  and  permit  passengers  to  go  npon  it  before  the 
vessel  is  secured:  FerrU  y.  Unkm  F.  Co.,  36  N.  T.  316;  or  to  allow  a  vessel 
to  leave  the  dock  before  the  gate  by  which  passengers  entered  was  seoarely 
fastened:  CkeeUmd  y.  N.  J.  Steamboai  Co.,  5  Hun,  623.  Where  a  boy  fell 
through  the  guards  of  a  pontoon  used  for  landing,  and  constructed  as  such 
pontoons  ordinarily  are,  the  ferry  company  was  held  not  liable  for  his  death: 
Z<2/tev.  I7fdbfi^.  Co.,  22  Id.  33;  a  C.,  84  N.T.  466;  38  Am.  Bep.  633.  It 
is  not  necessarily  contributory  ne^igence  to  stand  in  the  bow  of  a  boat  when 
Umding:  Bemiy  v.  Boekm,  136  Mass.  336;  &  G.,  49  Am.  Bep.  37;  nor  to 
stand  near  a  chain  so  as  to  be  injured  thereby  by  being  thrown  down  by  the 
shock  of  the  boat  striking  the  bridge:  Oammon  v.  UmkmF.  Co.,  29  Hun,  631; 
nor  to  stsp  into  the  carriage-way  if  crowded  into  it  by  other  passengers: 
Am.  Dm.  Vol.  LXXXyn-4ft 
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ffaanum  r,  Hdbokm  F,  Co.,  2  Daly,  130.  A  ferry  company  is  not  liaUe  where 
a  paesenger  fell  overboard  in  attempting  to  recover  his  hat,  which  had  hlowo 
off:  Dmngan  v.  Champlain  T,  Co,,  56  N.  T.  1. 

Plaintiff  need  not  prove  the  exercise  of  ordinary  care  on  his  own  part,  bat 
the  burden  of  proving  his  want  of  it  lies  on  the  defendant:  Ma$  r.  Hcmton, 
6  CaL  360.  In  Massachusetts,  plainti^  in  order  to  recover,  must  prove  want 
of  care  on  defendant's  part:  Joy  v.  Wiimittmmet  Co.,  114  Mass.  63. 

Liability  concerning  Ooodt.  — The  ferry-keeper  should  make  proper  provis- 
ion to  receive  property  for  transportation,  and  is  liable  for  loss  occasioned  by 
his  default  in  this  regard:  Richards  v.  Fuqttct,  28  Miss.  792.  It  is  said,  con- 
cerning a  team,  that  as  soon  as  it  is  upon  the  drop  or  slip,  it  is  in  the  ferry- 
man's possession,  and  he  will  be  liable  for  any  subsequent  damage  to  it: 
Cohen  V.  Hume,  I  McCord,  439.  Barriers  to  prevent  horses  from  running 
overboard  should  be  provided:  Milet  ▼.  James,  1  Id.  157.  It  is  negligent  to 
order  teams  to  pass  off  the  boat  before  the  bridge  has  been  properly  adjusted: 
Hamman  v.  Hobohen  F.  Co,,  50  N.  T.  53.  Where  a  horse  backs  against  the 
rear  chain,  which  breaks  from  a  defect,  and  the  horse  is  drowned,  the  ferry 
company  is  liable:  Clark  ▼.  Umon  F,  Co,,  35  Id.  485.  Where  one  retains  pos- 
session of  the  property  himself,  it  is  not  at  the  sole  risk  either  of  the  owner 
or  ferry-keeper,  for  if  injured  by  the  negligence  of  the  ferry-man  solely,  he 
must  respond  in  damages.  But  in  such  cases,  the  ferry-man  is  liable  only  for 
actual  negligenoei  Evam  r,  Rudy,  34  Ark.  383;  WiUon  v.  Skulhn,  6  Jones, 
375;  Wychoff  r.  Queens  F.  Co,,  52  N.  Y.  32.  Where  a  party  drove  high- 
spirited  horses  on  a  boat,  and  without  calling  for  assistance  of  ferry-men, 
stepped  out  of  reach  of  the  lines  for  the  purpose  of  blanketing  the  sninialH, 
and  they  became  scared  and  ran  overboard,  it  was  held  that  the  f  erry -man  was 
not  liable,  in  the  abeenoe  of  proof  of  his  negligence:  Dudley  v.  Camden  ds 
P.  F,  Co,,  42  K.  J.  L.  25;  8. 0.,  36  Am.  Rep.  501.  So  where  the  owner's  act 
oontributed  to  the  injury,  it  is  held  that  he  cannot  recover,  as  where  he  drove 
his  horse  from  the  boat,  and  in  doing  so,  by  reason  of  his  lack  of  care,  the 
animal  was  injured:  Teriey  v.  Sabin,  97  Ind.  141;  S.  C,  49  Am.  Rep.  434; 
Dudley  ^,  Camden  ^P,  F.Co,,^TX,J,Jj,^(5S.  In  an  action  for  loss  of  prop- 
erty shipped,  the  burden  is  on  the  ferry-man  to  prove  that  the  loss  resulted 
from  inevitable  accident,  or  that  the  shipper  undertook  to  care  for  the  prop- 
erty himself:  Powell  v.  2iills,  37  Miss.  691.  The  measure  of  damages  has  been 
held  to  be  the  value  of  the  property,  with  compensation  for  actual  expenses 
and  loss  of  time:  Seeiftxuif  v.  Budy,  34  Ark.  237. 

Thb  PBOvaiPAL  OAsa  is  CITED  to  the  point  that  it  is  not  sufficient  for  plain- 
tiff to  prove  his  own  care,  in  an  action  against  a  carrier,  but  that  he  must 
show  some  omission  on  the  part  of  the  carrier,  except  in  the  cases  where  neg- 
ligence is  necessarily  inferred  from  the  happening  of  the  injury  alone:  Cass 
V.  Boston  df  L.R.  R.  Co,,  14  Allen,  457;  FeUtU  v.  Middtssex  R.  R.  Co.,  109 
Mass.  406;  Dt^  y.  Upton,  113  Id.  548;  AtfcUuon  v.  Boston  O.  L.  Co.,  122 
Id.  2201 
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ril  Allsk,  877.] 

Ufcnr  SuBiaaBioR  ov  Dibputb  to  Two  Pebsons  with  Authoritt  in  Casi 
OV  DmaRBBMKZiT  to  choose  a  third  person,  the  award  of  whom  or  a 
majority  of  whom,  in  case  a  third  person  shall  be  chosen,  shall  be  final; 
if  ike  two  arbitrators,  being  nnable  to  agree  as  to  the  amount  of  damages, 
appoint  a  third  person  "  as  umpire  to  act  with  us  in  the  hearing  and  final 
dedsion  thereof  in  the  manner  contemplated  in  said  agreement,'*  and  the 
person  so  chosen,  after  a  new  hearing  before  all  three  of  them,  makes  to 
the  parties  a  written  statement  of  his  decision,  which  shows  that  he  ar- 
rired  at  it  without  consultation  with  the  other  arbitrators,  and  that  he 
did  not  ooosider  it  to  be  his  duty  to  fix  independently  the  amount  of 
damages  to  be  awarded,  but  only  to  determine  which  of  the  others  had 
fixed  the  sum  nearest  in  his  judgment  to  justice  and  equity,  and  he  ac- 
cordiiigly  unites  with  the  arbitrator  who  fixed  the  highest  sum,  and  those 
two  make  an  award  of  damages,  by  a  separate  paper,  which  does  not 
■how  that  the  other  arbitrator  acted  at  all  in  the  case,  such  award  is 
Toid,  although  such  third  person  declares  his  own  opinion  that  the  sum 
awarded  is  too  smalL 

DBnnonoN  bxtwxbn  Submissiok  to  Abbitiiatobs  with  Power  to  Rxvkb 
TO  Umfibb,  and  submission  to  arbitrators  with  authority  to  choose  an* 
other  to  act  with  them,  stated. 

AcnoN  upon  an  award.    The  opinion  states  the  fieicts. 

O  A.  Somerbyy  for  the  plaintiff. 

P.  W.  Chandler  and  J.  B.  Thayer^  for  the  defendants. 

By  Court,  Bioblow,  C.  J.  It  is  impossible  to  maintain  this 
award.  It  cannot  be  supported  either  as  an  award  of  arbitra- 
tors or  as  the  award  of  an  umpire. 

In  the  first  place,  the  parties  did  not  agree  to  submit  the 
subject-matter  of  difference  between  them  to  the  determina- 
tion of  an  umpire,  in  case  of  a  failure  to  agree  hy  the  arbitra- 
tors named  in  the  submission.  An  umpire  is  a  person  whom 
two  arbitrators,  appointed  and  duly  authorized  by  parties,  se- 
lect to  decide  the  matter  in  controversy,  concerning  which  the 
arbitrators  are  unable  to  agree.  His  province  is  to  determine 
the  issue  submitted  to  the  arbitrators  on  which  they  have 
£Edled  to  agree,  and  to  make  an  award  thereon,  which  is  bis  sole 
award.  Neither  of  the  original  arbitrators  is  required  to  join 
in  the  award  in  order  to  make  it  valid  and  binding  on  the  par- 
ties. 'In  the  absence  of  any  agreement  or  assent  by  the  parties 
to  the  controversy,  dispensing  with  a  full  hearing  by  the  um- 
pire, it  is  his  duty  to  hear  the  whole  case,  and  to  make  a  dis- 
tinct and  independent  award  thereon,  as  the  result  of  his 
judgment.    He  stands,  in  fact,  in  the  same  situation  as  a  sol« 
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arbitrator,  and  he  is  botmd  to  hear  and  determine  tho  case  in 
like  manner  as  if  it  had  been  originally  submitted  to  his  de- 
termination: Watson  on  Arbitration,  3d  ed.,  100;  McKinstry 
V.  Solomons,  2  Johns.  57;  S.  C,  13  Id.  27;  Bates  v.  Cooke^  9 
Bam.  &  C.  407;  In  re  Salleld  and  SkUer,  12  Ad.  &  E.  767; 
Pfusmore  v.  Pettit,  4  Dall.  271. 

By  the  terms  of  the  submission  in  the  present  case,  it  is 
clear  that  the  parties  did  not  intend  that  the  arbitrators  whom 
they  appointed  should  select  an  umpire.  The  agreement  is 
explicit  that  in  case  of  disagreement  by  the  arbitrators  they 
should  appoint  a  third  person,  and  that  the  award  of  the  ma- 
jority of  the  three  should  be  final.  This  excludes  the  power 
of  appointing  an  umpire,  whose  sole  award  was  to  be  valid  and 
binding,  and  necessarily  implies  that  the  third  person  to  be 
selected  in  case  of  disagreement  was  to  be  a  third  arbitrator, 
whose  power  is  expressly  limited  to  making  an  award  in  con- 
junction with  the  other  two,  or  one  of  them. 

There  can  be  no  doubt,  therefore,  that  the  arbitrators  mis- 
took their  authority  in  appointing  a  third  person  to  act  as  um- 
pire. No  such  power  was  delegated  to  them  by  the  submission. 
But  this  error  might  not  have  been  fatal  to  the  award  if  it  had 
appeared  that  the  third  person  whom  the  arbitrators  selected 
as  umpire  had  in  fact  acted  with  them  in  hearing  and  deciding 
the  case,  exercising  a  free  and  independent  judgment,  and 
uniting  with  one  of  them  in  the  award.  It  appears,  however, 
that  he  entirely  misunderstood  the  authority  which  was  vested 
in  him  by  the  appointment  under  which  he  acted,  and  that  he 
did  not  take  on  himself  the  performance  of  the  functions  either 
of  an  arbitrator  or  an  umpire.  In  either  capacity,  it  was  his 
clear  duty  to  hear  the  evidence  adduced  by  both  parties,  and 
their  respective  allegations  and  arguments,  and  thereupon, 
acting  fairly  and  impartially,  to  form  his  own  independent 
judgment  on  the  case  before  him.  This  he  did  not  do.  Od 
one  of  the  main  issues  involved  in  the  controversy  between 
the  parties  which  formed  the  subject-matter  of  the  submission, 
it  is  shown  that  he  studiously  refrained  from  acting  on  his  own 
opinion  of  the  merits  of  the  case.  His  own  statement  puts 
this  ffitct  beyond  dispute.  He  says  that  he  did  not  consider 
'^  that  by  the  terms  of  the  agreement  by  which  the  parties 
submitted  this  case  to  him  as  umpire,  he  has  himself  any  au- 
thority to  fix  the  amount  of  damage  to  be  awarded,  but  that 
his  duty  is  only,  after  a  full  hearing  and  due  consideration  of 
the  case«  to  determine  which  of  the  two  referees  have  fixed 
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upon  the  sum  nearest,  in  his  judgment,  to  justice  and  equity.'* 
And  then,  after  assigning  reasons  for  his  conclusion,  he  adds: 
"The  undersigned  is  therefore  compelled  to  unite  with  the 
referee  selected  by  the  plaintiff,  who  has  fixed  the  amount 
of  damages  to  be  awarded  at  the  sum  of  three  thousand  dol- 
lars." From  this  language  it  is  apparent  that  he  mistook  the 
capacity  in  which  he  was  alone  authorized  to  act  under  the 
submission,  and  also  that  he  entirely  misconceived  the  duty 
which  devolved  on  him,  acting  either  as  an  umpire  or  as  an  ar- 
bitrator. It  was  in  the  latter  capacity  only  that  he  had  author- 
ity to  act.  But  he  did  not  exercise  the  authority.  Not  only  is 
it  clear  that  the  amount  of  damages  awarded  is  not  the  sum 
which  he  would  have  given  if  he  had  supposed  he  was  author- 
ized to  allow  a  different  amount,  but  it  is  also  manifest  that  he 
did  not  enter  into  consultation  with  the  other  arbitrators  con- 
cerning the  facts  of  the  case,  nor  permit  himself  to  exercise  his 
own  independent  judgment,  either  in  consulting  with  them  or 
in  making  up  his  award.  Besides,  the  inference  is  unavoid- 
able, from  his  statement,  that  he  did  not  suppose  that  he  was 
authorized  to  enter  into  a  general  examination  of  all  the 
facts  involved  in  the  issue,  and  to  form  a  judgment  on  the 
question  of  the  liability  of  the  defendants  to  pay  any  dam- 
ages to  the  plaintiff's  testator,  but  that  he  felt  constrained  by 
the  terms  of  his  appointment  to  confine  himself  to  the  amount 
of  damages  which  the  plaintiff  was  entitled  to  recover. 

The  insuperable  difficulty,  therefore,  in  the  way  of  main- 
taining an  action  on  this  award,  is  not  only  that  it  appears 
that  the  third  person  selected  by  the  parties  exceeded  his  au- 
thority under  the  submission,  by  acting  as  umpire,  but  that 
he  wholly  failed  properly  to  discharge  the  functions  of  arbi- 
trator. The  award  cannot  be  regarded  as  being  valid  on  the 
grotmd  that  he  acted  in  the  latter  capacity,  because  he  did 
not  consult  with  the  other  two  arbitrators  on  the  whole  case, 
nor  did  he  pass  on  all  the  questions  at  issue  between  the  par- 
ties, or  exercise  his  own  independent  judgment  on  the  matter 
concerning  which  he  undertook  to  make  an  award.  It  is  im- 
possible for  any  one  now  to  say  what  his  opinion  or  judgment 
would  have  been  if  he  had  acted  as  arbitrator,  and  had  duly 
considered  the  whole  case  in  consultation  with  the  other  arbi  • 
trators. 

It  is  true  that  he  says  he  shduld  have  been  willing  to  al* 
low  a  greater  sum  in  damages  than  is  given  by  the  award 
if  the  arbitrator  appointed  by  the  plaintiff  had  fixed  on  a 
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higher  sum.  But  this  affords  no  argument  in  support  of  the 
award,  because  it  cannot  now  be  known  that  such  would  have 
been  his  opinion  and  judgment  if  he  had  performed  it  fairly 
and  imparidally,  after  due  deliberation  and  consultation  with 
the  other  two  arbitrators,  with  both  of  whom  he  was  author- 
ized and  bound  to  act  in  arriving  at  a  conclusion  on  the  case 
submitted. 
Judgment  for  the  defendants. 


Dkiiiiition  09  Umfibb  m  laid  down  in  the  principal  oata  is  adopted  in 
Imgraham  ▼.  WkUmoref  76  HL  30. 


DoDD  V.  Fablow. 

ruALuur,  42L] 
Bboxxb  has  No  Imfliip  Autbobut,  ibom  Usagb  ov  Tbadi^  to  Wab- 
&A2IT  Goods  Sold  by  him  to  be  of  merchantable  quality;  and  evidence 
to  prove  such  nsage  it  inadmissible,  and  a  memorandum  made  by  such 
broker  of  a  contract  for  the  sale  of  goods  is  invalid  and  inadmissible  in 
evidence,  if  he  has  inserted  therein,  without  express  authority,  a  war- 
rant by  the  seller  that  such  goods  are  of  merchantable  quality. 

Contract  to  recover  damages  for  non-delivery  of  certain 
goods.  It  appears  that  the  broker  for  defendants  sold  to 
plaintiffs  certain  skins,  and  entered  in  his  book  a  memoran- 
dum of  the  sales,  taking  their  demand  notes  for  the  price. 
Both  in  the  memorandum  and  in  the  notes  was  inserted  a 
warranty  that  the  goods  were  to  be  of  merchantable  quality. 
Defendants  contended  that  thev  did  not  authorize  the  broker 
to  sell  otherwise  than  for  cash,  nor  to  so  warrant  the  goods, 
and  they  refused  to  deliver  the  skins.  Plaintiffs  claimed  that 
an  existing  usage  of  the  trade  gave  the  broker  implied  au- 
thority to  make  such  warranty.  The  remaining  facts  appear 
in  the  opinion. 

H.  W.  Paine  and  R.  D.  Smith,  for  the  defendants. 

C.  A.  Wdch,  for  the  plaintiffs. 

By  Court,  Biqblow,  C.  J.  We  do  not  deem  it  necessary  to 
determine  all  the  questions  raised  at  the  trial  of  this  case,  be- 
cause it  seems  to  us  that  there  is  one  objection  to  the  validity 
of  the  memorandum  of  the  contract  which  is  fatal  to  the  plain- 
tiffs' claim.  It  is  conceded .  that  the  broker  who  made  the 
contract  had  no  express  authority  from  the  defendants  to  war- 
rant the  articles  sold  to  be  of  merchantable  quality.    Never- 
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theless  such  a  warranty  was  inserted  in  the  memorandum  or 
sale  note  delivered  to  the  plaintiffs  by  the  broker. 

It  was  contended  on  the  part  of  the  plaintiffs  that  an  au- 
thority to  make  such  warranty  is  derived  from  the  usage  of 
trade;  and  evidence  was  offered  from  which,  under  instruc- 
fions  from  the  court,  the  jury  have  found  that  an  authority 
n'as  implied  in  case  of  a  sale  by  a  broker  of  the  kind  of  mer- 
chandise described  in  the  memorandum  to  insert  a  warranty 
of  their  quality  which  would  be  binding  on  the  vendor.  But 
notwithstanding  this  finding,  we  are  clearly  of  opinion  that 
the  plaintiffs  are  not  entitled  to  recover,  because  the  alleged 
usage  on  which  the  jury  have  based  their  verdict  is  unauthor- 
ized by  law,  and  cannot  be  regarded  as  valid.  It  contravenes 
the  principle  which  has  been  sanctioned  and  adopted  by  this 
court  upon  full  and  deliberate  consideration,  that  no  usage 
will  be  held  legal  or  binding  on  parties  which  not  only  relates 
to  and  regulates  a  particular  course  or  mode  of  dealing,  but 
which  also  ingrafts  on  a  contract  of  sale  a  stipulation  or  ob- 
ligation which  is  different  from  or  inconsistent  with  the  rule 
of  the  common  law  on  the  same  subject:  Dickinson  v.  Gay^  7 
Allen,  34,  37  [83  Am.  Dec.  656]. 

Such,  as  we  understand  it,  was  the  effect  of  the  usage  proved 
at  the  trial.  It  consisted  of  two  parts  or  branches,  each  of 
which  was  essential  to  the  one  integral  usage  on  which  the 
plaintiffs  relied;  and  unless  both  can  be  maintained  as  legal 
and  valid,  the  entire  usage  must  fall  to  the  ground.  The  first 
branch  was,  in  substance,  this:  that,  in  a  sale  of  the  particu- 
lar kind  of  goods  which  was  the  subject  of  controversy  in  this 
case,  although  nothing  may  have  been  said  in  making  the  bar- 
gain on  the  subject  of  warranty  or  as  to  the  quality  of  the 
merchandise,  and  notwithstanding  the  buyer  may  have  had 
opportunity  to  examine  it,  there  was  nevertheless  a  warranty 
tacitly  implied  that  the  article  was  merchantable.  The  second 
branch  of  the  usage  was  a  sequence  of  the  first,  and  was  this: 
that  where  the  same  kind  of  goods  was  sold  through  the  agency 
of  a  broker  he  had  by  implication  derived  from  usage  author- 
ity to  give  an  express  warranty  of  the  articles  and  to  insert  it 
in  the  memorandum,  unless  forbidden  to  do  so  by  the  vendor. 
The  proof  of  usage,  therefore,  was  confined  in  terms  to  oases 
where  a  warranty  as  between  vendor  and  purchaser  would 
be  implied  if  the  sale  was  made  directly,  without  the  interven- 
tion of  a  broker,  and  it  was  only  as  a  part  of  or  consequence 
of  this  usage  that  a  broker  was  authorized  to  insert  an  express 
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warranty  in  the  sale  note  when  employed  to  sell  the  same  kind 
of  merchandise.  It  was  not  contended  that  any  distinct  and 
independent  usage  existed  by  which  a  broker  had  authority 
to  give  such  warranty,  but  only  that  as  by  usage  a  warranty 
would  be  implied  in  a  sale  of  such  goods  between  vendor  and 
purchaser,  so  an  authority  by  the  same  usage  was  given  to  the 
broker  to  insert  an  express  warranty  in  the  memorandum. 

Regarding,  therefore,  the  usage  as  an  integral  one,  the  deci- 
sive objection  to  its  recognition  is,  that  it  embraces  an  element 
directly  contrary  to  the  ancient  and  well-established  rule  of 
the  common  law  that  a  vendor  cannot  be  held  responsible  for 
the  quality  of  goods  sold  if  he  make  no  warranty  or  repre- 
sentation concerning  their  nature,  condition,  or  merchantable 
value,  tn  other  words,  it  abrogates,  to  a  certain  extent,  the 
maxim  caveat  emptor,  and  puts  on  the  vendor  the  burden  of 
warranty,  although  he  may  be  ignorant  of  the  quality  of  the  ar- 
ticles, or  may  have  had  no  means  of  ascertaining  their  condition 
or  value,  and  may  have  had  no  intention  of  selling  the  article 
with  warranty.  Such  a  usage  is  very  like  the  one  relied  upon 
in  the  leading  case  of  Thompson  v.  AshtoUy  14  Johns.  316,  which 
was  held  invalid  and  of  no  effect  because  it  tended  to  intro- 
duce vagueness,  confusion,  and  uncertainty  into  the  rules  reg- 
ulating the  rights  and  obligations  of  parties  under  contracts 
for  the  sale  of  merchandise. 

But  we  do  not  think  that  it  would  avail  the  plaintiffs,  or  add 
anything  to  the  validity  of  the  usage  which  they  set  up  in 
support  of  the  contract  of  sale,  if  we  could  separate  its  two 
parts  or  branches,  and  consider  the  case  as  depending  on  that 
portion  of  the  usage  only  by  which  an  authority  is  implied  in 
a  broker  to  insert  an  express  warranty  of  an  article  in  a  sale 
DOte  when  no  such  authority  has  been  conferred  by  the  vendor. 
The  difficulty  in  the  way  of  sanctioning  and  adopting  in  a 
court  of  law  that  part  of  the  usage  seems  to  us  to  be  insuper- 
able. It  is  liable  to  the  grave  objection  that  it  is  unreasonable, 
and  so  contrary  to  the  ordinary  rules  by  which  the  relation  of 
principal  and  agent  is  regulated,  that  it  cannot  be  presumed 
to  have  been  in  contemplation  of  a  vendor  in  employing  a 
broker  to  make  a  sale  of  merchandise.  Even  if  the  usage  was 
known  to  the  vendor,  he  would  have  a  right  to  disregard  it, 
and  to  disavow  a  contract  made  in  conformity  to  it:  Seecomb 
V.  Provincial  Tna.  Co.,  10  Allen,  305,  314.  We  have  very  great 
doubt  whether  a  usage  can  be  regarded  as  reasonable  which 
invests  an  agent  with  power  to  bind  his  principal  by  a  contract 
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into  which  the  latter  had  not,  by  any  word  or  act,  either  express 
or  implied,  of  his  own,  authorized  the  agent  to  enter.  The 
effect  of  the  usage  in  question  is  not  merely  to  give  authority 
to  a  person  acting  as  broker  for  another  to  make  a  sale  in  the 
ordinary  way  with  the  usual  stipulations  and  incidents  of  such 
a  contract;  but  it  extends  the  authority  of  the  agent,  and  in- 
vests him  with  power  to  insert  a  special  agreement,  which 
fastens  on  the  vendor  a  liability  not  usually  included  in  a  sale 
of  chattels  in  the  regular  course  of  business. 

But  the  objection  does  not  stop  here.  By  the  terms  of  the 
usage,  as  proved  at  the  trial,  the  authority  of  the  broker  to 
give  a  warranty  is  implied,  wholly  irrespective  of  the  nature 
and  condition  of  the  particular  property  which  may  be  the 
subject  of  the  contract,  without  any  regard  to  the  facts  and 
circumstances  under  which  the  sale  is  authorized  to  be  made. 
If  this  usage  is  upheld,  then  a  broker  may  give  a  warranty 
binding  on  his  principal,  although  the  latter  may  have  au- 
thorized  goods  to  be  sold,  not  for  a  sound  price,  but  at  a  rate 
far  below  the  market  value  of  a  merchantable  article;  so  he 
may  be  held  liable  on  his  broker's  warranty,  although  at  the 
time  of  the  sale  he  may  never  have  seen  the  goods,  and  knew 
nothing  of  their  condition  or  value,  or  even  when  he  knew 
that  they  were  an  inferior  article,  or  had  been  greatly  dam- 
aged; and  this,  too,  where  the  vendee  may  have  seen  and 
examined  the  article,  and  had  full  opportunity  to  become 
acquainted  with  its  quality  and  conditon.  The  dangerous 
consequences  which  would  follow  if  such  usages  were  per- 
mitted to  interfere  with  the  operation  of  established  legal 
principles  and  to  control  the  rights  and  obligations  of  parties 
under  contracts  are  too  plain  and  palpable  to  allow  us  to  hesi- 
tate in  rejecting  them  as  unreasonable  and  invalid. 

We  are  inclined  to  think  that  the  instructions  were  defective 
in  not  submitting  to  the  jury  in  a  clear  and  precise  form  the 
question  of  the  authority  of  the  broker  to  make  three  separate 
and  distinct  sales  to  different  persons,  instead  of  one  sale  of 
the  whole  lot  of  merchandise  to  one  person.  But  it  is  un- 
necesary  to  dwell  on  this  part  of  the  case,  as,  in  the  event  of 
another  trial,  the  case  may  present  itself  in  an  aspect  which 
will  render  this  part  of  the  controversy  unimportant. 

Exceptions  sustained. 

USAOS  WILL   HOT   BS   PZRMil'IBD   TO    CONlIiXOr  WITH  SSRLBD  RULB  OV 

Law:  See  Didthuon  r.  €k^,  S3  Am.  Deo.  606,  and  see  thie  oaoe  generally  am 
fee  usaget  in  regard  to  wanantiea  in  lalee.    To  the  point  that  nsaget  which 
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oontraTene  the  tettled  rales  of  law  oannot  bo  showiiy  see  the  prinoipel  case 
dted iRBamardr.  Kdlogg,  10  Wall  391;  Merehomfy^ Bank  r.  Siate Bank,  10 
Id.  668;  Beed  y.  Bkhardmn,  98  Mass.  218;  ffaOins  r.  Warren,  116  Id.  636; 
Bermek  ▼.  8anc(fi>rd,  118  Id.  107.  Thus  a  nsage^  thai  in  sales  of  oertam 
kinds  of  goods  a  mmabf  is  implied,  and  that  bcoksfs  ate  aothoriaed  to  in- 
sert a  stipolation  forsoohawacraatyy  oannot  be  shown:  Boardaumr.Spoomrf 
13  Allen,  360,  860^  802. 


Eaton  v.  Boston  and  Lowell  Railroad  Cobipant. 

lU  AXXSH,  fiOO.J 

That  Ksquqbvob  ob  Tbbspibs  ov  Third  Pkbsoh  Odiitbibuted  to  Ibjubt 
is  no  defense  to  an  action  by  a  passenger  against  a  carrier  to  reoorer 
damages  for  an  injniy  sostsined  throogh  the  carrier's  n^gligenoe,  al- 
though each  third  party  acted  entirely  independently  of  the  carrier. 

Wbbthxb  Failubb  ov  Sbbtakts  of  Bailboad  Ck>icPAVT,  IN  Ohabgx  Of 
Tbain  which  is  stopped  by  an  obstruction  upon  the  track,  to  notify  pas- 
sengers to  leave  the  can,  where  a  possible  collision  might  be  anticipated, 
is  a  neglect  of  duty,  is  a  qnestion  for  the  jury  upon  all  the  eridunce. 

ToBT  for  damages  for  personal  injury  sustained  by  plainti£F 
while  a  passenger  in  the  car  of  the  defendant  company.  The 
injury  was  received  on  a  portion  of  the  Essex  railroad  used 
in  common  by  the  defendants  and  the  Eastern  railroad,  under 
the  authority  of  statute  (Massachusetts  Statutes  of  1851,  chap- 
ter 128),  the  material  portions  of  which  are  referred  to  in  the 
opinion.  The  wheels  of  a  wagon  loaded  with  hay,  which  the 
driver  was  attempting  to  take  from  the  highway  along  the  rail- 
road track  to  certain  private  premises,  were  caught  between 
the  rails  and  the  planking,  outside  of  the  limits  of  the  high- 
way, and  there  held  fast;  and  while  in  this  position,  the  de- 
fendants' train,  on  which  the  plaintiff  was  a  passenger,  came 
from  South  Danvers  towards  Salem,  around  a  curve,  and  was 
stopped  just  as  it  reached  the  load  of  hay.  The  train  run  by 
the  Eastern  Railroad  Company  from  Lawrence  to  Salem  was 
almost  due.  The  defendants  sent  a  flagman  to  stop  that  train, 
and  were  endeavoring  to  remove  the  load  of  hay,  when  that 
train  came  rapidly  round  the  curve  and  ran  into  the  defend- 
ants' train,  thereby  causing  the  injury  to  the  plaintiff.  De- 
fendants contended,  and  introduced  evidence  to  prove,  that  the 
collision  and  injury  were  the  result  of  negligence  of  the  Eastern 
Railroad  Company  in  not  running  its  train  on  time,  and  also  of 
the  negligence  of  the  driver  of  the  wagon.  The  third  instruc- 
tion asked  by  defendants  was  as  follows:  ''  The  defendants  were 
not  bound  to  attempt  to  remove  the  passengers  from  their  can 
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under  the  circomstances  of  this  case.''  The  Instruction  was' 
refused,  but  the  court  mstead  instructed  the  jury  as  follows: 
*'In  reference  to  the  duty  of  the  defendants,  upon  meeting  an 
obstruction  to  the  progress  of  their  train,  to  give  notice  to  their 
passengers  of  the  expediency  of  their  leaving  the  cars  to  avoid 
the  impending  danger  from  the  approach  of  the  Salem  and 
Lawrence  cars,  the  jury  will  judge;  and  if  they  find  that  no 
other  effectual  means  could  then  be  used  to  avoid  the  injury 
that  would  arise  from  their  exposure  to  be  run  into  by  the 
Lawrence  and  Salem  cars,  and  that  this  would  have  been 
effectual,  and  might  have  been  done,  giving  the  passengers 
sufficient  time  to  leave  the  cars,  it  will  be  for  the  jury  to  say 
whether  the  omission  so  to  do  was  a  neglect  of  duty  on  the 
part  of  the  defendants,  for  the  consequences  of  which  they  are 
responsible, — the  jury  taking  into  consideration  the  actual 
state  of  the  cars  and  the  opportunities  that  existed  for  the  re- 
moval of  the  passengers  from  them."  The  remaining  facts 
appear  in  the  opinion. 

/.  O.  Abbott  and  B.  Dean^  for  the  defendants. 

/.  a  PerHns  and  W.  C.  Endieott,  for  the  plaintiff. 

By  Court,  Colt,  J.  At  the  time  of  the  injury  complained 
of^  the  relation  of  passenger  and  carrier  existed  by  contract 
between  the  plaintiff  and  the  defendants;  they  had  received 
the  plaintiff  upon  their  cars,  and  were  bound  to  the  exercise 
of  all  that  care  and  caution  which  the  relation  imposes.  The 
degree  of  care  required  is  measured  by  the  extent  of  the  peril 
to  human  life  and  limb  which  would  be  occasioned  by  neglect; 
and  was  therefore  the  highest  which  may  reasonably  be  exer- 
cised in  order  to  prevent  those  injuries  which  human  foresight 
could  avert.  The  plaintiff  has  the  right  to  look  to  the  defend- 
ants in  the  first  instance  for  the  discharge  of  this  obligation 
assumed.  And  it  is  no  answer  to  an  action  by  a  passenger 
against  a  carrier,  that  the  negligence  or  trespass  of  a  third 
party  contributed  to  the  injury.  These  propositions  would  be 
more  manifest  if  this  action  had  been  brought  in  form  upon 
the  implied  undertaking  of  the  defendants;  but  the  plaintiff 
may  elect  to  sue  in  tort  or  contract,  and  the  rule  of  duty  is  the 
same  in  either  form  of  action:  Warren  v.  FitcKbwrg  R.  A,  8 
Allen,  227  [85  Am.  Dec.  701];  IngaUs  v.  BUUy  9  Met.  1  [43 
Am.  Dec.  346];  McElroy  v.  Nashua  and  LowM  R.  /2.,  4  Cush. 
400  [50  Am.  Dec.  794] ;  SulUvan  v.  PhOaddfhia d:B.R.R.,80 
Pa.  St.  234  [72  Am.  Dec.  698]. 
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Even  if  no  priyity  of  contract  existed,  and  the  injury  was 
the  result  of  the  joint  act  of  the  defendants,  the  owner  of  the 
load  of  hay  and  the  Eastern  Railroad  Company,  it  would  fur- 
nish no  defense  to  this  action;  for,  in  actions  of  this  descrip- 
tion, non-joinder  of  defendants  cannot  be  availed  of  in  bar. 
And  this  is  true,  although  the  party  contributing  by  his  n^- 
ligence  was  acting  without  concert  with  and  entirely  indepen- 
dently  of  the  defendants:  Illidge  v.  Goodwiuj  5  Car.  &  P.  190. 
The  cases  cited  by  the  defendants,  in  opposition  to  these 
propositions,  against  towns  for  injuries  occasioned  by  defects 
in  highways,  are  reconciled  by  the  consideration  that  this  lia- 
bility of  towns  is  wholly  statutory;  and  by  the  construction 
given  to  the  statute,  no  action  can  be  maintained  unless  the 
injury  arises  wholly  from  the  defect:  Rowed  v.  Lowell^  7  Gray, 
100  [66  Am.  Dec.  464];  Kidder  v.  Dunstable,  7  Id.  104;  Rich- 
ards  V.  Enfield,  13  Id.  346;  Moore  v.  Ahhot,  82  Me.  46. 

The  first,  second,  and  fourth  prayers  for  instructions,  exon- 
erating the  defendants  if  the  negligence  of  other  parties  con- 
tributed to  the  injury,  were  therefore  properly  refhsed,  unless 
the  case  is  taken  out  of  the  scope  of  these  principles  by  the 
provisions  of  the  statute  of  1851,  chapter  128,  upon  which  the 
defendants  rely.  By  this  statute,  certain  railroad  corpora- 
tions, including  the  defendants  and  the  Eastern  Railroad 
Company,  were  authorized  to  enter  upon  and  use  a  portion  of 
the  Essex  railroad  in  common.  Numerous  provisions  are 
therein  made  regulating  the  manner  of  the  use  and  the  com- 
pensation to  be  paid.  A  superintendent  is  to  be  appointed  by 
the  companies,  and  the  directors  of  all  the  corporations  are  to 
make  such,  arrangements  as  are  necessary  for  the  joint  man- 
agement and  repair  of  the  road;  and  in  case  of  disagreement, 
each  of  said  companies  is  empowered  to  apply  to  the  county 
commissioners,  who  shall  act  as  arbitrators  on  all  points  of 
difference  between  them.  By  section  6  it  is  provided  that  ^'in 
case  of  any  accident  occurring  upon  that  part  of  the  Essex 
railroad,  ....  that  company  shall  be  held  liable  for  the  same 
by  whose  act,  neglect,  or  default  it  was  occasioned;  and  if  it 
shall  occur  in  consequence  of  any  defect  in  the  road,  the  dam- 
age shall  be  borne  by  the  three  companies  respectively,  in  the 
same  proportion  in  which  they  are  required  to  pay  for  repairs 
of  the  road." 

It  is  contended  that  as  these  provisions  establish  a  tribunal, 
consisting  of  the  directors  of  all  the  roads,  for  the  settlement 
of  the  arrangements  for  the  joint  management,  the  defendants 


Digitized  by 


Google 


Jan.  1866.]  McAvoy  v.  SIedina.  733 

are  not  liable  in  any  form  for  injuries  to  third  persons  from 
any  want  of  safety  in  the  management  fixed  upon.  But  the 
defendants  cannot  escape  liability  for  injuries  occasioned  by 
arrangements  with  the  other  roads  to  which  they  assented 
by  which  the  safety  of  passengers  was  endangered.  It  was 
not  the  pmrpose  of  the  statute  to  establish  a  tribunal  to  settle 
these  arrangements,  whose  adjudications  should  be  conclusive 
upon  all  persons  upon  the  question  of  their  propriety.  The 
instructions  of  the  presiding  judge  upon  this  point  were  care- 
fully given,  and  were  in  no  respect  erroneous.  All  the  provis- 
ions of  this  statute,  including  section  6,  were  intended,  we 
think,  to  regulate  the  use  of  the  road  and  define  the  liability 
of  these  corporations  among  themselves  for  injuries  happen- 
ing on  the  road  so  used  in  common.  As  to  strangers  and  other 
parties  not  in  privity  of  contract,  the  liability  of  each  stands 
upon  common-law  principles. 

The  third  instruction  asked  for  was  fully  covered  by  the  in- 
structions given.  It  was  wholly  for  the  jury  under  all  the 
circumstances  to  say  whether  due  care  required  the  defend- 
ants' servants  to  remove  the  passengers  from  the  car,  and  it 
was  so  left  to  them. 

All  the  instructions  not  given  were  rightly  refused,  and 
those  which  were  given  were  sufficiently  fieivorable  to  the  de- 
fendants. 

Judgment  on  the  verdict 

In  Acnov  bt  Passdiosb  AOAon  Carbtir  loa  Damaois  for  an  injiiry 
fBstained  through  negligwnoii,  the  role  of  dnty  is  the  same  whether  the  form 
ef  ectun  be  oontnct  or  tort:  Wmrm  t.  Fikhbmrg  B.  B.  Co,,  86  Am.  Deo. 
701,  aod  note;  and  see  the  prineipal  caae  cited  to  the  same  effect  in  HSbbard 
T.  Tkompton,  100  Mass.  288. 

CosTBiBUTOBT  Nbguqxnob  OF  Thdu>  Pkbsoiis  IS  No  Dbiinss  in  an  ac- 
tion by  a  passenger  against  a  carrier  for  injuries  reenlting  from  the  carrier's 
ne^igence:  See  the  principal  case  cited  to  this  effect  in  McDonaid  ▼.  SneOing, 
14  Allen,  292;  8imm(m$w.  New  Bedford  etcCkK^VJ  Mass.  868;  Tnm^erCo. 
w.  i&%,  SeOhioSt.  02;  MatmY.  Wekmd,  81}  Pa.  St.  250. 


MoAyoy  v.  Medina. 

[U  AIXSN.  648.] 

honunoft  or  Saor  is  SHrnuED  to  Poansnov  of  PdCKsr-BOOK  which 
has  been  aecidentaUy  left  by  another  upon  a  table  there,  and  has  re- 
mained nncalled  for,  as  against  a  stranger  who  first  sees  it  there.  Prop- 
erty so  left  is  not  to  be  treated  as  other  lost  property,  so  as  to  entitle  the 
finder  to  take  and  hold  i 
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D£FBin>AiiT  was  a  barber,  and  the  plaintiff,  being  a  cus- 
tomer in  the  defendant's  shop,  saw  and  took  up  a  pocket-book 
which  was  lying  upon  a  table  there,  and  said:  '*  See  what  I 
have  found."  The  defendant  asked  where  he  found  it.  The 
plaintiff  laid  it  back  in  the  same  place  and  said, ''  I  found  it 
right  there."  The  defendant  then  took  it  and  counted  the 
money,  and  the  plaintiff  told  him  to  keep  it,  and  if  the  owner 
should  come  to  give  it  to  him,  and  otherwise  to  advertise  it; 
which  the  defendant  promised  to  do.  Subsequently  the  plain- 
tiff made  thVee  demands  for  the  money,  but  the  defendant 
never  claimed  to  hold  the  same  until  the  last  demand.  It  was 
agreed  that  the  pocket-book  was  placed  upon  the  table  by  a 
transient  customer  of  the  defendant,  and  accidentally  lefl 
there,  and  was  first  seen  and  taken  up  by  the  plaintiff,  and 
that  the  owner  had  not  been  found.  Judgment  for  defendant 
Plaintiff  alleged  exceptions. 

E.  J.  Sherman  and  J.  C.  Sanborn^  for  the  plaintiff. 
D.  SawnderSf  Jr.y  for  the  defendant. 

By  Court,  Dewet,  J.  It  seems  to  be  the  settled  law  that 
the  finder  of  lost  property  has  a  valid  claim  to  the  same 
against  all  the  world  except  the  true  owner,  and  generally  that 
the  place  in  which  it  is  found  creates  no  exception  to  this 
rule:  2  Parsons  on  Contracts,  97;  Bridges  v.  Hawkeetoorth^  7 
Eng.  L.  &  Eq.  424. 

But  this  property  is  not,  under  the  circumstances,  to  be 
treated  as  lost  property  in  that  sense  in  which  a  finder  has  a 
valid  claim  to  hold  the  same  until  called  for  by  the  true 
owner.  This  property  was  voluntarily  placed  upon  a  table  in 
the  defendant's  shop  by  a  customer  of  his,  who  accidentally 
left  the  same  there  and  has  never  called  for  it  The  plaintiff 
also  came  there  as  a  customer,  and  first  saw  the  same  and 
took  it  up  fix>m  the  table.  The  plaintiff  did  not  by^  this  ac- 
quire the  right  to  take  the  property  from  the  shop,  but  it  was 
rather  the  duty  of  the  defendant,  when  the  £Ekct  became  thus 
known  to  him,  to  use  reasonable  care  for  the  safe-keeping  of 
the  same  until  the  owner  should  call  for  it  In  the  case  of 
Bridges  v.  Hawlesujorthy  supra^  the  property,  although  found  in 
a  shop,  was  found  on  the  floor  of  the  same,  and  had  not  been 
placed  there  voluntarily  by  the  owner,  and  the  court  held  that 
the  finder  was  entitled  to  the  possession  of  the  same,  except 
as  to  the  owner.  But  the  present  case  more  resembles  that  of 
Lawrence  v.  StaU^  1  Humph.  228  [34  Am.  Dec.  644],  and  i& 
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indeed,  very  similar  in  its  facts.  The  court  there  take  a  dis- 
tinction between  the  case  of  property  thus  placed  by  the  owner 
and  neglected  to  be  removed,  and  property  lost  It  was  there 
held  that  '^  to  place  a  pocket-book  upon  a'  table  and  to  forget 
to  take  it  away  is  not  to  lose  it,  in  the  sense  in  which  the 
authorities  referred  to  speak  of  lost  property." 

We  accept  this  as  the  better  rule,  and  especially  as  one  bet- 
ter  adapted  to  secure  the  rights  of  the  true  owner. 

In  view  of  the  facts  of  this  case,  the  plaintiff  acquired  no 
original  right  to  the  property,  and  the  defendant's  subsequent 
acts  in  receiving  and  holding  the  property  in  the  manner  he 
did  does  not  create  any. 

Exceptions  overruled. 

BzoBT  TO  PoBBPWON  OF  FBOPmrrT  AooiDMHTALLT  L^m  Down  at  itoiv 
or  house,  aod  which  remains  nnoaUed  for:  See  Lawrence  t.  State,  34  Am.  Deo. 
6i4.  See  the  principle  laid  down  in  the  principal  case,  that  one  diMorering 
property  which  has  been  left  on  the  counter  or  desk  in  a  business  place  is  not 
a  finder  of  !r»t  property,  reiterated  in  Kkicaid  r.  Eaion,  98  Mass.  141.  In 
Bowen  r.  Snlliwm,  62  Ind.  287,  an  employer,  in  sorting  bales  of  waste  paper 
(part  of  his  business),  came  upon  genuine  bank  bills.  It  was  held  that  the 
rule  of  the  principal  case  did  not  apply^  and  that  the  defendant  was  a  finder 
of  lost  pniperty. 
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BOABDMAN   V.   ACBB. 

lis  MI0HI«A1I,  77.] 

Takdto  out  Eaoorma  oh  Qbhi  of  Ssyseai.  SiPiJun  JuimMaww  raoofr* 
end  agiukft  Mranl  joint  tretpMMn  ii  aa  eleotkni  bj  the  plaintiff  te 
enf oroe  that  Judgment,  and  though  he  faOa  to  obtain  aatiafaetioo  he  can- 
not nittain  an  action  upon  any  of  the  other  Jndgmenta. 

Debt  upon  a  judgment  rendered  in  the  state  of  New  York. 
The  defendant  offered  to  show,  under  a  special  notice  attached 
to  his  plea,  that  the  trespass  for  which  the  judgment  was  ren- 
dered was  committed  by  him  jointly  with  two  other  persons, 
and  that  the  plaintiff  obtained  a  judgment  in  New  York 
against  the  latter  in  a  separate  action  against  them  for  the 
trespass;  and  upon  this  judgment  two  executions  had  been 
sued  out;  one  before  and  one  since  the  rendition  of  the  judg- 
ment sued  on,  and  placed  in  the  hands  of  the  sheriff  for  col- 
lection. An  objection  to  the  admission  of  this  testimony  was 
interposed  and  sustained  by  the  court,  and  the  defendant  ex- 
cepted; and  judgment  being  for  the  plaintiff,  the  defendant 
assigned  error. 

Walker  and  Keniy  for  the  plaintiff  in  error. 

E.  SmUhy  Jr.y  and  D.  C  Hofbrooh^  for  the  defendant  in  error. 

By  Court,  Chbistiancy,  J.  Can  a  plaintiff,  who  has  sued 
several  joint  trespassers  in  separate  actions,  recovered  separate 
judgments,  and  taken  out  execution  upon  one  of  them,  but 
fiEuled  to  obtain  satisfeiction,  sustain  an  action  upon  any  of  the 
other  judgments? 
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This  is  the  only  question  in  the  case.  There  is  some  con- 
flict in  the  cases  upon  this  point;  but  after  a  careful  exam- 
ination of  the  authorities,  we  are  satisfied  that  the  great 
prepouderance  of  authority  is  against  the  right  to  maintain 
the  action  in  such  a  case.  When  separate  actions  are  brought 
against  several  joint  trespassers  there  is  nothing  which  requires 
the  damages  recovered  iir  one  of  the  actions  to  be  measured 
or  limited  by  those  in  the  others.  The  amounts  recovered 
will  therefore  almost  of  necessity  be  diflerent,  and  generally 
are  so.  Aside  from  a  few  cases,  which  hold  the  mere  recovery 
of  a  judgment  against  one  joint  trespasser  to  be  a  bar  to  any 
action  against  another  (which  we  do  not  think  can  be  sup- 
ported upon  principle  or  authority),  almost  all  the  cases  seem 
to  agree  that  the  plaintiff  may  sustain  separate  actions  against 
the  several  joint  trespassers,  though  he  can  have  but  one  satis- 
faction; but  he  may  elect  de  melioribus  damnisj  and  must  elect 
which  judgment  he  will  enforce;  and  having  made  his  eleor 
tion  of  one,  he  cannot  resort  to  the  others. 

On  a  first  view  it  would  seem  plausible  that  the  plaintifl 
should  be  allowed,  as  in  cases  of  separate  judgments  against 
different  parties  for  the  same  debt  (as,  for  example,  makers 
and  indorsers),  to  proceed  with  the  enforcement  of  his  execu- 
tions upon  all  his  judgments  until  one  satisfaction  is  obtained. 
But  in  the  latter  class  of  cases,  the  judgments  being  for  the 
same  amounts,  the  plaintiff  b  not  put  to  his  election.  In  the 
case  of  several  judgments  against  joint  trespassers,  the  suing 
out  of  an  execution  is  held,  and  we  think  properly  held,  to 
constitute  an  election  in  fiavor  of  the  judgment  upon  which  it 
is  issued.  It  would  lead  to  much  confusion  and  great  prac- 
tical difficulties  to  attempt  to  carry  out  and  enforce  this  elec- 
tion if  it  were  made  to  depend  upon  any  fact  occurring  after 
that  time.  If  several  executions  were  issued  upon  all  the 
judgments  at  the  same  time  or  successively,  would  the  plain- 
tiff be  held  to  have  elected  in  favor  of  that  upon  which  prop- 
erty should  be  first  seized?  This  might  not  be  his  act,  but 
rattier  that  of  the  sheriff.  If  part  of  the  m(mey  be  made  upon 
the  smaller  execution,  could  the  sheriff  proceed  to  collect  the 
whole  of  the  larger,  or  only  enough  to  pay  the  balance  upon 
the  smaller?  IS  part  be  first  made  upon  the  larger,  could  the 
sheriff  proceed  to  collect  on  the  smaller  enough  to  make  the 
balance,  provided  such  balance  did  not  exceed  the  smaller? 
It  is  easy  to  see  that  such  a  course  of  proceeding  would  be 
difficult  to  be  sustained  upon  any  idea  of  election  betweeu  the 
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judgmentSy  and  that  it  would  lead  to  many  embarrasfiing  ques- 
tions, especially  as  the  executions  might  be  in  the  himds  of 
different  officers,  and  even  in  different  states. 

We  think,  therefore,  the  evidence  offered  by  the  defendant 
below,  in  pursuance  of  his  notice,  was  improperly  excluded. 
The  judgment  must  therefore  be  reversed,  with  costs,  and  a 
new  trial  granted. 

The  other  justices  concurred. 

Wmcr  PLAnmFF  Rioovebs  Skpaiutb  JumMMXtB  AOAOtn  Skvbbal 
Co-TR«sPA8SKB8»  he  must  elect  de  meliorSmt  damnds^  and  by  the  Mtiafactioo 
of  one  jadgment  the  other  oo-trespeaaen  are  releaaed  from  all  liability  except 
payment  of  coats:  See  note  to  Ktrhwood  v.  MHiert  73  Am.  Deo.  14J^147, 
where  the  liability  of  co-trespaaaers  is  thoroag^y  treated;  aee  alao  Stone  t. 
DirUnson^  81  Id.  727;  Ayer  r.  Athmead,  83  Id.  154.  The  principal  caae  ia 
cited  to  the  point  that  a  recovery  of  jndgment  and  levy  of  execution  against 
one  of  several  who  were  jointly  gnilty  of  converaioii  predudea  reooarse 
.  against  the  others,  the  principle  aa  to  joint  tinnpsMinn  being  eppUcabla; 
Ken^n  r.  Woodn^.  83  Mioh.  816. 


Laing  v.  MoKbb. 

[IB  MicmeAX,  IM.] 

PUBCHAflXB  AT  TaX«8ALB  TO  WhOK  OwiTXR  TXHDXBS  AMOOHT  OV  HIS  BlD^ 

with  twenty-five  per  oent  interest,  for  an  aasignment  of  the  oertificate  of 
sale,  and  who  orally  agrees  to  make  sach  assignment  to  the  owner  within 
a  few  days  and  receive  the  numey,  bnt  in  fact  obtains  a  deed  from  the 
aaditor-general  after  the  owner,  relying  npon  thia  promiae,  baa  allowed 
the  time  for  redemption  to  expire,  and  refoses,  npon  tender  of  the  amoont 
of  hia  bid,  with  intereat  and  charges,  to  convey  to  the  owner,  ia  guilty  d 
a  fraud  upon  the  owner,  cannot  avail  himself  of  the  statate  of  fraads  aa 
a  defense,  and  will  be  compeUed  by  eqnity  to  convey  to  the  ownai 

Bill  in  equity.    The  opinion  states  the  case. 

S.  L.  Kilboumej  for  the  complainant. 

/.  H,  McKee  and  Hanchett  and  Lyon,  for  the  defendant. 

By  Court,  Cooley,  J.  The  bill  of  complaint  in  this  case 
eels  forth  that  complainant  is  the  owner  of  a  forty-acre  lot  in 
Clinton  county,  which,  at  the  annual  tax  sales,  made  in  Octo* 
ber,  1858,  was  sold  to  defendant  for  taxes  delinquent  for  the 
year  1857,  amounting  to  $1.41;  that  complainant,  having  a 
right  to  redeem  from  this  sale,  sent  the  money  for  that  pur- 
pose by  one  Treat  to  the  office  of  the  auditor-general,  but  that 
Treat,  ascertaining  that  the  sale  was  made  to  defendant,  who 
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was  a  neighbor  of  complainant,  returned  the  money  without 
redeeming,  saying  that  he  thought  complainant  could  procure 
an  assignment  of  the  certificate  of  sale  from  defendant;  that 
complainant  called  upon  defendant  for  that  purpose,  who  told 
him  the  certificate  was  then  at  Lansing,  but  he  might  send  for 
and  obtain  it,  and  defendant  would  then  assign  it;  that  com- 
plainant sent  and  obtained  it  accordingly,  and  gave  it  to  one 
Alvah  C.  Laing,  with  a  sum  of  money  suflScient  to  pay  defend- 
ant the  amount  of  his  bid,  together  with  twenty-five  per  cent 
interest  thereon,  and  that  said  Alvah,  in  the  latter  part  of  Sep- 
tember, 1859,  took  the  same  to  defendant  with  a  request  that 
he  should  assign  the  certificate;  that  defendant  said  he  would 
do  so,  but  could  not  do  it  then,  owing  to  the  absence  of  an 
officer  to  take  the  acknowledgment,  but  he  would  make  and 
acknowledge  the  assignment,  and  in  two  or  three  days  take  it 
to  complainant,  and  would  then  receive  the  money  for  the 
same,  together  with  the  expenses  of  the  acknowledgment. 

The  bill  further  states  that  complainant  believed  and  relied 
upon  this  assurance,  and  consequently  allowed  the  time  for 
redemption  to  expire  without  redeeming;  but  defendant,  after 
the  time  to  redeem  had*  expired,  surrendered  his  certificate^ 
and  obtained  from  the  auditor-general  a  deed,  and  that  he  now 
refuses  on  demand  to  receive  the  amount  of  the  bid,  with 
twenty-five  per  cent  interest  and  his  costs  and  expenses  in  the 
premises,  and  convey  to  complainant  And  the  bill  prays  that 
he  may  be  compelled  to  convey  accordingly. 

The  case  was  heard  on  pleadings  and  proofs,  and  we  think 
the  evidence  taken  fully  substantiates  the  material  charges 
made  by  the  complainant's  bill.  He  is  therefore  entitled  to 
the  relief  prayed  unless  the  bill  itself  fails  to  make  a  suf- 
ficient case. 

It  b  objected  on  the  part  of  defendant  that  the  agreement 
on  his  part  was  a  parol  contract  in  relation  to  lands,  and 
therefore  void  under  the  statute  of  frauds,  and  that  there  has 
been  no  such  part  performance  of  it  as  will  entitle  complain- 
ant to  have  it  specifically  performed. 

We  do  not  think  this  case  is  to  be  put  on  the  ground  of 
specific  performance  solely.  The  facts  charged  and  established 
show  that  complainant,  relying  upon  the  promise  of  defendant 
to  assign,  neglected  to  exercise  his  legal  right  to  redeem,  and 
defendant  was  thereby  enabled  to  obtain  a  deed  of  the  lands. 
It  sufficiently  appears  that  complainant  would  have  made  the 
redemption  but  for  the  assurances  thus  made  to  him,  and  a 


Digitized  by 


Google 


\ 


740  Ladvo  i;.  MoEex.  [Mich. 

fraud  has  thus  been  perpetrated  upon  him,  against  which  he 
is  entitled  to  relief.  It  is  a  matter  of  no  moment  whether  the 
fraud  was  perpetrated  by  means  of  a  promise  upon  which  he 
leliedy  and  which  the  defendant  did  not  intend  to  keep,  or  hj 
luitrue  statements  as  to  existing  facts.  And  it  is  not  neces- 
sary for  us  to  decide,  in  this  view  of  the  case,  whether  the 
agreement  to  assign  the  certificate  was  or  was  not  void  under 
the  statute  of  frauds. 
^  It  is  also  objected  that  the  terms  of  the  understanding 

'  between  the  parties  were  indefinite,  inasmuch  as  the  rate 

of  interest  to  be  paid  by  complainant  was  not  fixed.  We 
think  the  evidence  establishes  the  fact  that  Alvah  C.  Laing 
handed  to  defendant  the  amount  of  the  bid,  with  twenty- 
five  per  cent  interest  thereon,  and  that  defendant  returned  the 
same  with  the  excuse  before  mentioned,  at  the  same  time 
promising  to  bring  up  an  assignment  and  take  the  money,  to- 
gether with  the  expense  of  acknowledgment,  in  three  or  four 
days.  Without  going  back  of  this  interview,  there  is  sufficient 
to  establish  with  precision  the  terms  upon  which  the  transfer 
was  to  be  made,  and  we  shall  not,  therefore,  consider  what 
might  have  been  the  effect  upon  this  case  of  any  ambiguity 
in  these  tmns. 

The  decree  of  the-court  below  must  be  reversed,  and  a  de- 
cree entered  in  this  court  granting  to-complainant  the- relief 
prayed,  with  costs  of  both  courts. 

Campbell  and  Christdlncy,  JJ.,  concurred. 

Martin,  C.  J.  (dissenting).  I  cannot  concur  in  this  opinion, 
as  I  can  find  from  the  testimony  no  evidence  of  a  contract 
which  the  law  should  or  will  enforce,  and  of  course  no  breach 
of  performance.  Neither  do  I  discover  any  fraud  in  the  con- 
duct of  McEee  respecting  the  subject  of  controversy. 

Relief  is  Gkantbd  m  EQumr  nc  Case  or  Breach  or  Aorebigdit  to 

permit  redemptioiit  and  the  statute  of' fraada  i«  no  defense:  See  Adanu  ▼. 
Kable,  44  Am.  Deo.  772,  and  note  776;  Oriffin  ▼.  O^ey,  51  Id.  519;  Vcmm$ 
V.  Martin^  51  Id.  41S.  One  who,  while  holding  oat  indnoements  to  another, 
whose  estate  is  largely  enoombered,  that  he  wiU  famish  means  for  him  to 
redeem,  and  thereby  preirents  him  from  looking  elsewhere,  and  in  the  mean 
^  time  parchases  saoh  encambranoes  himself  and  cats  off  the  redemption,  ii 
gailty  of  fraud,  and  will  not  be  allowed  to  enforce  his  adyantage:  Wilton  ▼. 
SggkUcm,  27  Mieh.  800^  following  and  a|^ronng  the  principal  case. 


Digitized  by 


Google 


April,  1865.]  Fraseb  v.  Littlb.  741 

Fbaseb  V.  Little. 

[It  MIOHXOAH,  196w] 

JuuuiuMT  iH  Aonov  AQAjatn  SuBxinis  on  Rxpli¥in  Bond  oumot  bt 
ghran  for  mora  than  the  penalty  and  costs.    Interest  is  not  reooverahla. 

iMTEBMn  n  RiooTKRABLB  Df  AoRON  ON  BoNB  given  in  the  amount  acta- 
aUy  dne,  and  not  in  a  penalty. 

n  vor  BiooTSRAsui  nr  Action  on  Boni>  Oitxn  in  Pbhaltt. 


Dbbt  on  a  replevin  bond.    The  opinion  states  the  case. 

Baehu  and  Harbaughy  for  the  plaintiffs  in  error. 

WiUiam  JL  Wtbhety  for  the  defendants  in  error. 

By  Court,  Mabtin,  C.  J.  This  action  is  for  the  recovery  of 
the  penalty  of  a  bond  executed  by  Eraser  and  Raymond,  in 
the  penal^  of  $800,  conditioned  that  one  Robertson  should 
prosecute  to  effect  an  action  of  replevin  then  commenced  by 
him  against  the  defendants  in  error,  Littie,  Hess,  and  Boutell. 
It  api)ears  that  Robertson  was  defeated  in  his  action,  and 
judgment  rendered  against  him  for  the  value  of  the  property 
replevied  by  him,  viz.,  for  $1,753.73.  I  do  not  learn  from  the 
bill  of  exceptions  that  any  execution  was  issued  upon  such 
judgment,  and  returned  as  unsatisfied  wholly  or  in  part,  nor 
that  any  effort  was  made  to  collect  from  Robertson  the  amount 
of  such  verdict.  In  this  action,  the  court  rendered  judgment 
against  Fraser  and  Raymond  for  the  penal  sum  of  the  bond, 
with  interest  (called  damages  for  the  detention  of  the  sum  of 
$800),  from  the  rendition  of  the  judgment  in  the  action  of 
replevin,  amounting  in  all  to  the  sum  of  $1,010.31.  The  error 
assigned  is,  that  the  court  rendered  judgment  for  an  amount 
exceeding  the  penal  sum  mentioned  in  the  bond.  I  think 
this  error  is  well  assigned.  The  obligation  of  the  plaintiffs 
in  error  arose  upon  no  consideration  received  by  them,  or 
benefit  which  could  accrue  to  them.  It  was  purely  voluntary, 
to  satisfy  the  statute,  and  enable  Robertson  to  prosecute  his 
action  of  replevin.  The  statute  requires  such  bond  to  be  in 
a  sum  at  least  double  the  appraised  value  of  the  property 
replevied.  This  statute,  I  think,  fixes  the  limit  of  the  sure- 
ties' liability,  so  that,  in  executing  a  bond  as  surety,  we  must 
understand  that  he  intends  and  only  undertakes  to  become 
liable  to  the  extent  of  the  penal  sum  mentioned,  and  ro  fur- 
ther, and  that  the  statute  requires  nothing  more  from  him. 
Although  there  are  conflicting  authorities  upon  this  question, 
yet  it  seems  to  me  that  upon  no  principle  of  equity  or  justice 
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can  a  surety  upon  such  a  bond,  given  under  such  circum- 
stances and  statutory  requirements  as  the  bond  in  this  case 
was  executed,  and  without  any  consideration  received  for  it, 
or  resulting  benefit  to  spring  from  it,  be  held  beyond  the  sum 
'^nominated,"  and  cast  in  damages,  for  no  default  of  his  own. 
The  remedy  of  Little  and  others  for  any  excess  of  damages 
over  the  eight  hundred  dollars  is  exclusively  against  the  plain- 

^  tiff  in  the  action  against  them.    Fraser  and  Raymond  risked 

eight  hundred  dollars,  and  no  more,  and  there  could  be  no  de- 

^  £Btult  upon  their  part  by  reason  of  the  failure  of  the  plaintifl 

in  the  replevin  suit,  or  otherwise,  which  could  increase  the 
penal  sum  of  the  bond,  or  impose  upon  them  a  greater  liability 
than  the  one  assumed.  The  statute,  as  above  remarked,  hav- 
ing required  the  bond  to  be  at  least  in  double  the  appraised 
value  of  the  property  replevied,  they  had  a  right  to  suppose, 
and  it  would  be  a  reasonable  and  natural  presumption,  thai 
the  penal  sum  fixed  in  the  bond  would  and  should  cover  all 
exigencies  so  far  as  affected  their  liability. 

I  think  the  judgment  should  have  been  for  the  sum  of  eight 
hundred  dollars  only,  and  that  the  judgment  of  the  circuit 
court  should  be  reversed,  and  a  new  trial  ordered. 

Campbell,  J.  The  only  question  in  this  case  is,  whethei' 
judgment  can  be  given  on  a  replevin  bond  for  more  than  the 
penalty  and  costs.  The  action  was  an  action  of  debt  on  a 
bond  in  the  penalty  of  $80(),  and  judgment  was  rendered  for 
an  additional  sum  of  $210.31,  by  way  of  damages  for  its  de- 
tention, in  addition  to  costs  of  suit. 

I  think  there  is  no  foundation  for  any  such  judgment 
Where  a  bond  or  specialty  is  given  in  the  amount  actually 
due,  and  not  in  a  penalty,  tliere  is  no  reason  and  no  rule  which 
will  prevent  a  recovery  of  interest  on  the  actual  debt,  for 
which  the  bond  is  only  an  evidence  under  seal.  But  where  an 
undertaking  or  condition  is  secured  by  a  penal  bond,  which  is 
not  supposed  to  represent  the  actual  debt  by  its  penalty,  such 
penalty  never  became  the  actual  debt,  except  by  way  of  for- 
feiture, and  upon  such  a  forfeiture  interest  was  never  allowed 
to  run  by  the  common  law  or  by  statute.  And  the  cases  cited 
on  the  argument,  from  Massachusetts  and  Kentucky,  which 
assume  that  interest  runs  merely  from  the  fact  that  the  penalty 
became  the  debt  upon  forfeiture,  are  entirely  unsupported,  and 
would  probably  never  have  been  made  had  not  the  actual  debt 
In  these  cases  equaled  or  exceeded  the  penal  sum.    As  authori* 
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ties,  fbev  are  based  upon  a  false  'assumption,  and  cannot  be 
maintained  on  any  such  principle.  In  England,  the  rule  of 
liability  upon  bonds  in.  a  penalty  has  been  almost  entirely  uni- 
form, and  the  only  cases  extending  it  beyond  the  penally  and 
costs  haye  been  overruled  and  disregarded.  The  cases  are  col- 
lected in  Hurlestone  on  Bonds,  107,  108,  and  the  rule  is  there 
laid  down  in  conformity  with  the  prevailing  authorities.  The 
decisions  supposed  to  favor  another  doctrine,  as  applicable  to 
suits  brought  directly  upon  bonds,  are  Francis  v.  WUeon,  Ryan 
&  M.  105,  and  Lonsdale  v.  Churchy  2  Term  Rep.  388.  In  the 
former  case,  the  bond  was  not,  in  any  proper  sense,  a  penal 
bond,  as  the  penalty  was  in  the  exact  amount  of  the  debt 
mentioned  in  the  condition,  which  was  made  expressly  to 
carry  interest  It  was  apparent  that  the  sum  mentioned 
could  not  be  legally  treated  as  a  penalty,  and  the  court  prop- 
erly enforced  it  as  a  simple  money  bond  or  specialty.  Lom- 
dcde  V.  Churchy  supra^  is  more  directly  in  point,  as  the  court 
refused  to  allow  a  defendant,  on  paying  into  court  the  penalty 
and  costs,  to  obtain  a  discharge,  and  Buller,  J.,  denied  that 
the  penalty  of  a  bond  limited  the  recovery.  But  this  judge 
seems  to  stand  alone  in  maintaining  the  doctrine.  Very 
shortly  before,  in  White  v.  Sealy^  1  Doug.  49,  he  had,  on  the 
hearing  of  a  similar  application,  expressed  a  similar  opinion, 
but  he  finally  concurred  with  his  brethren  in  holding  that  he 
had  been  mistaken.  In  Knight  v.  McLean^  3  Brown  Ch.  496, 
sitting  in  an  equity  cause,  he  allowed  interest  beyond  the 
penalty  of  a  bond,  but  was  overruled  by  Lord  Thurlow,  who 
held  that  there  could  be  no  such  allowance,  and  that  the  rule 
was  the  same  in  equity  as  at  law.  In  TVUde  v.  Clarkson,  6 
Term  Rep.  303,  the  doctrine  of  Lonsdale  v.  Churchy  supra,  was 
expressly  repudiated  and  overruled.  In  Hefford  v.  Alger,  1 
Taunt.  218,  the  former  cases  were  referred  to,  and  Lord  Thur- 
low's  opinion  approved;  and  in  Branscombe  v.  Scarbrough,  6 
Q.  B.  13,  where  an  action  was  brought  on  a  replevin  bond 
which  was  very  much  too  small  to  secure  the  judgment,  the 
court  said  that  granting  a  rule  to  show  cause  why  an  allow- 
ance should  not  be  made  beyond  the  penalty  and  costs  would 
be  creating  a  doubt  where  no  doubt  existed.  It  cannot  be 
said  that  under  the  English  common-law  decisions  there  is 
any  room  for  controversy  on  the  subject.  It  is  only  where  a 
suit  is  brought  on  soipe  judgment  already  rendered  on  a  bond, 
as  in  Blackmare  v.  Flemyngy  7  Term  Rep.  446,  and  McClure  v. 
2>ttnUn,  1  East,  436,  or  where  an  action  is  brought  upon  some 
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disUnct  covenant  in  a  bond  or  other  obligation,  that  the  pen- 
alty becomes  unimportant;  but  even  in  such  cases,  the  penalfy 
is  not  made  the  debt  on  which  interest  runs.  The  right  to  a 
decree  in  equity  beyond  the  penalty  of  a  bond  is  denied  as 
dearly  and  consistently  as  at  law.  Where  a  debt  is  secured  as 
such  by  other  securities  besides  a  bond,  the  fact  that  a  bond 
has  been  taken  will  not  usually  afTect  the  remedy  on  the  other 
•bligalions.  But  there  is  no  authority  for  allowing  any  re- 
covery or  account  beyond  the  penalty  when  the  bond  becomes 
material.  The  only  cases  where  a  different  result  has  been 
reached  are  where  the  bond  debtor  has  resorted  to  equity  to 
obtain  relief  from  legal  proceedings;  and  then  it  has  been  held 
that,  as  he  who  seeks  equity  must  do  equity,  he  might  be  com- 
pelled, after  submitting  his  case  to  the  jurisdiction  of  equity, 
to  do  what  was  just  under  the  circumstances,  and  not  to  reap 
advantage  firom  a  delay  which  he  has  compelled  his  adversary 
to  undergo.  These  rules  and  this  class  of  exceptions  will  be 
found  well  settled  by  the  decisions:  Machworih  v.  ThornjoBy  5 
Ves.  329;  Tew  v.  WinterUm,  8  Brown  Ch.  489;  Knight  v. 
McLean,  8  Id  496;  Hughes  v.  Wynney  Mylne  &  E.  20;  Clarke 
V.  SeUm,  6  Ves.  411;  Clarke  v.  Lord  Abingdon,  17  Id.  106; 
Pvlteriey  v.  Warren,  6  Id.  92;  Grant  v.  Grant,  8  Buss.  598; 
S.  C,  8  Sim.  841;  Jeudwine  v.  Agate,  8  Id.  129;  Walters  v. 
Meredith,  8  Younge  &  C.  264.  See  also  Cooper's  Cases  in 
Chancery  (Practice),  pp.  200  et  seq. 

In  Mower  v.  Kip,  6  Paige,  91  [29  Am.  Dec.  764],  the  case 
was  the  same  as  in  Clarke  v.  Lord  Abingdon,  17  Ves.  106,  and 
the  decree  was  manifestly  correct,  because  the  mortgage  was 
conditioned  to  secure  the  debt,  and  not  the  penalty.  If  de- 
signed to  go  further,  the  case  is  not  sustained  by  the  author- 
ities. But  it  should  be  understood  with  reference  to  the  facts 
presented.  In  Farrar  v.  United  States,  5  Pet.  872,  which  was 
an  action  on  a  revenue  bond,  it  was  held  that  no  judgment 
could  be  given  beyond  the  penalty,  and  judgment  below  was 
reversed  on  that  ground.  In  United  States  v.  Arnold,  1  Gall. 
848,  although  interest  was  awarded  on  a  penalty,  yet  the 
question  of  such  allowance  was  not  discussed,  and  is  not  men- 
tioned on  the  appeal,  which  was  upon  an  entirely  different 
question:  Arnold  y.United  States,  9  Cranch,  104. 

In  New  York,  in  Clark  v.  Bush,  8  Cow.  151,  and  Fairlie  v. 
Lawson,  5  Id.  424,  it  was  held,  after  an  elaborate  comparison 
•f  the  cases  that  a  surety  on  a  bond  could  not  be  held  beyond 
the  penalty,  whether  the  principal  could  be  or  not.    Where 
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the  bond  is  joint,  no  distinction  could  be  taken  between  prin- 
cipal and  surety,  and  the  cases  generally  make  no  discrimi- 
nation between  them  where  they  are  sued  in  debt  on  bond, 
although  some  cases  denying  the  universal  effect  of  the  pen- 
alty admit  it  as  to  sureties.  In  Brainard  v.  JoneSy  18  N.  Y. 
35,  it  was  held  that,  in  a  case  like  the  present,  interest  might 
be  recovered  on  the  penalty.  The  reasons  for  the  decision  are 
not  new,  nor  such  as  any  mind  of  ordinary  capacity  could 
overlook.  It  is  in  direct  conflict  with  the  mass  of  decisions, 
and  in  conflict*with  the  principle  which  underlies  them  all, 
that  a  penalty  is  not  to  be  enlarged  under  any  circumstances, 
and  will  not  be  enforced  beyond  its  letter.  With  great  respect 
(at  the  author  of  the  decision,  I  prefer  to  rest  upon  the  known 
and  settled  rules  of  the  law,  which,  in  all  such  cases  as  the 
present,  must  be  more  in  accordance  with  the  understanding 
of  the  parties  than  any  other.  When  the  statute  requires  a 
bond  in  double  the  value  of  property,  as  fixed  by  sworn  and 
disinterested  appraisers,  it  must  be  presumed  that  neither  the 
law  nor  the  sureties  could  anticipate  the  necessity  of  any 
larger  margin,  to  meet  the  possible  views  of  another  body  of 
appraisers  in  the  jury-box.  I  think  the  settled  rule  is  the  just 
one  and  should  be  adhered  to. 
I  therefore  concur  in  the  views  of  the  chief  justice. 

Chbistiancy,  J.,  dissented. 


Whrheb  Ihtxbzst  can  be  Bioovxbxd  on  PbtaIi  Boin>  bxtovb  Pur- 
ALTT.  —  The  general  mbject  of  whether  the  reoorery  oan  exceed  the  penalty 
of  a  bond  ia  treated  in  the  note  to  Ordkaan  v.  Bkkhaan^  1  Am.  Dec  338-340. 
And  npon  the  question  of  interest  beyond  the  penalty,  see  also  the  note  to 
Mower  v.  Kip,  29  Id.  754. 

IlTTEBEST  BKTOND  PKNALTT  NOT  AlLOWXD  IN  ENGLAND.  — ThoOgh  where  » 

penal  bound  was  given  as  security  for  the  performance  of  oorenants,  the  ob- 
ligee had  his  election,  at  common  law,  to  sue  either  upon  the  bond  or  upon 
the  covenant,  and  in  the  latter  case,  might  recover  his  actual  damages  though 
they  exceeded  the  amount  of  the  penalty;  even  this  exception  to  the  strin- 
gent rule  obtaining  in  England  was  removed  by  statute  8  &  9  Wm.  c.  11,  sec 
8,  which  restricted  the  recovery  for  breach  of  covenants  to  the  amount  of 
the  penalty:  Witde  v.  Olarkton,  6  Term  Rep.  304;  note  to  Oraham  v.  Bkb- 
kam,  I  Am.  Dec.  338^  339.  And  the  role  now  is,  that  the  penalty  with  costs 
of  suit  is  the  limit  of  recovery  upon  all  penal  bonds,  whether  given  as  security 
for  the  performance  of  covenants  or  for  the  payment  of  money,  and  whethei 
the  action  is  against  principid  or  sureties,  or  against  both:  Branseombe  v. 
Scarbrottgh,  6  Ad.  ft  K,  N.  8.,  13  (replevin);  Brcuigwim  v.  Perrot,  2  W.  Black. 
1190  (bastardy);  ShmU  v.  Prodar,  2  Marsh.  226  (bastardy);  WiUe  v.  Clarkson^ 
6  Term  Rep.  304  (bastardy).  Such,  also^  is  in  general  the  rule  of  American 
Uw,  and  here,  as  in  le^giMiii^  thougjh  the  recovery  upon  a  penal  bond  may  be 
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much  less  than  the  penalty,  the  damages  for  the  breacti  of  the  condition  of 
the  bond  cannot  exceed  the  penalty;  but  in  this  coontry,  the  amount  of  re- 
covery  in  an  action  upon  tlie  bond  may  exceed  the  penalty,  becanse  here 
damages  for  the  detention  of  the  penal  snm  are  allowed  in  the  form  of  inter- 
est thereon,  whereas  in  England  this  is  denied.  In  England,  the  stringent 
limitation  of  the  recovery  upon  a  penal  bond  to  the  penalty  thereof  is  main- 
tained, and  interest  is  not  allowed  to  be  computed  upon  or  beyond  the  pen- 
alty, even  though  the  bond  be  conditumed  for  the  payment  of  money  and 
interest,  and  though  it  be  »  single  bill:  Tew  v.  Winterion,  3  Brown  Ch.  4S0; 
Knigfa  v.  Maclean,  3 Id.  496;  Hmglau  v.  Wynne,  1  Myhie  &  E.  20;  Clarkey, 
Setan,  G  Ves.  411;  WaUen  v.  Meredith,  3  Tounge  &  O.  264;  H^ordy.  Alger, 
1  Taunt.  218;  Joknea  v.  Johnea,  5  Id.  650;  Jevon  v.  Bush,  L  Vem.  342.  So  in 
a  money  bond,  when  the  principal  and  interest  equal  the  amount  of  the  pen- 
alty, the  interest  must  thenceforth  cease:  Heffwd  v.  Alger,  euijgra;  Jevon  v. 
^iMA,lVem.342;  i9fewardv.ihfm&i/i;2Id.509;  HdleraY.Ardley,ZC9x.^V. 
12.  Therefore,  in  the  language  of  Qiief  Justice  Mansfield,  "in  a  court d 
equity,  a  note  of  hand  is  a  better  security  "i  Heffard  v.  Alger,  ewpra.  And  as 
an  example  of  the  extent  to  which  this  rule  is  maintained,  even  where  a  per- 
son conveyed  estates  to  trustees  upon  trust,  to  sell  and  apply  the  proceeds  to 
discharge  all  his  bond  debts,  together  with  the  interest  then  due  and  to  grow 
due  to  the  day  of  payment,  it  was  held  that  a  bond  creditor  was  not  entitled 
to  principal  and  intcorest  beyond  the  penalty  of  the  bond:  Hughes  v.  Wynne,  I 
Mylne  &  E.  20.  But  if  the  trustees  omit  to  pay  within  a  reasonable  time,  it 
has  been  held  that  they  must  pay  interest  after  such  negjlect:  Antmynume,  1 
Salk.  154. 

But  even  in  ^<ngland  there  are  some  aathoritiea  which  have  permitted  the 
recovery  of  interest  upon  a  money  bond  beyond  the  penalty:  Lonsdale  v. 
CTmrch,  2  Term  Rep.  388;  Bull  K.  P.  178;  Holdipp  v.  Otway,  2  Saund.  106; 
EUkM  V.  Davie,  Bund,  23;  DuvaU  v.  Terrey,  Show.  Pari.  O.  15;  Fronde  v. 
Wilson,  Eyan  &  M.  105,  in  which  last  case  the  penalty  and  the  debt  were  the 
same  amount,  and  the  bond  stipulated  for  the  payment  of  interest,  and  the 
court  very  properly  allowed  it.  But  Lonsdale  v.  Church,  supra,  is  regarded 
by  the  later  English  cases  cited  above  as  overruled  by  Wilde  v.  Clarhson,  6 
Term  Rep.  304,  and  the  rule  is  settled  in  England  as  before  stated. 

Exceptions  to  this  rule  are  made  by  courts  of  equity,  however,  which,  ap- 
preciating and  following  the  dictates  of  real  justice,  compel  the  obligor,  when 
he  appears  in  the  attitude  of  a  plaintiff  suing  for  relief,  to  pay  interest  beyond 
the  penalty  "nominated  in  the  bond,"  upon  the  maxim  that  he  who  seeks 
equity  must  do  equity:  Clarbe  v.  Seton,  6  Ves.  411;  Anonymous,  1  Salk.  154; 
note  to  Clarke  v.  Lord  Abingdon,  17  Ves.  109;  HughAudely's  Case,  Hardr.  136; 
S.  C,  1  Eq.  Gas.  Abr.  91,  92.  So  where  a  creditor  has  been  kept  out  of  his 
money  by  injxmction  or  other  proceeding  by  which  he  has  been  prevented 
from  prosecuting  his  remedy  at  law,  equity  will  allow  him  all  the  interest 
accumulated  by  the  delays  so  occasioned:  Hale  v.  Thomas,  1  Vem.  349; 
DuvaU  V.  Terrey,  Show.  Pari.  0. 15;  PuUeney  v.  Warren,  6  Ves.  73,  92;  OrajU 
V.  Cfrani,  3  Euss.  598;  S.  C,  3  Sim.  341. 

American  Eulb,  Interest  Eboovxrablb. — Money  Bonds. — Though  a 
few  early  cases  in  America,  induced  by  English  precedents,  have  held  that 
interest  cannot  be  recovered  beyond  the  penalty,  even  upon  a  single  bond  for 
the  payment  of  money,  —  Warden  v.  Nielson,  1  Murph.  275;  S.  C,  3  Am.  Dec. 
Wl;  Cherry  y.  Mann,  Cooke,  268;  S.  C,  5  Am.  Dec  696;  but  see  SiaU  v. 
Blakenwre,  7  Heisk.  638,  657;  Bonsall  v.  Taylor,  1  McCord, 503,  511;  Smithy, 
randerhosi,lU.Z2Si  8.  C,  10  Am.  Dec  674;  Ptq^  v.£abey,2  Wash.  (Va.) 
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143,  — yet  the  anthoritiea  in  this  conntry  are  practically  imanimima  in  holding 
that  aa  against  the  obligor  on  a  single  bond  for  the  payment  of  money,  the 
principal  and  all  the  interest  may  be  recovered  though  it  exceeds  the  p^ialty : 
HarriB  v.  Clap^  1  Mass.  308;  8.  C,  2  Am.  Dec.  27;  Longv.  Long,  16 N.  J.  Eq. 
59;  Bmedea  ▼.  ffoogfda&ng,  3  Caines,  48;  S.  0.,  2  Am.  Dec.  250;  Ljfon  ▼.  Clark^ 
8  N.  T.  148;  Fcdrlie  v.  Laweon,  5  Cow.  424;  Moea  v.  Wood,  B.  M.  Gharlt.  42; 
CimnumweaUh  y.  Lyvd,  14  Fhila.  144;  Bcyd  v.  Boyd,  1  Watts,  365;  HUchie  v. 
Shannon,  2  Bawle,  196;  Norria  ▼.  Pilmore,  1  Teates,  408;  Hughes  v.  Buglies, 
64  Bk.  St.  240;  Jiouiain  v.  McDowaU,  1  Bay,  490;  Ooldhawk  ▼.  Duane,  2 
Wash.  C.  0.  323;  Bank  qf  Untied  StaUa  v.  MagiU,  1  Paine,  661;  Ivea  ▼.  ifer- 
chants'  Bank,  12  How.  159,  164. 

This  ia  allowed  in  equity  upon  the  ground  that  the  penal  part  of  a  bond  for 
the  payment  of  money  has,  through  the  interference  of  equity  and  the  enact- 
ment of  statutory  law,  lost  its  original  function  and  become  an  unmeaning 
form:  TazeioeU  v.  Saunders,  13  Gratt.  368.  Originally,  the  obligee  might  re- 
cover the  full  penalty  of  the  bond  though  the  real  debt  and  interest  were 
much  less  in  amount.  Here  equity  interposed  and  relieved  the  debtor  from 
his  penal  obligation  upon  payment  of  the  principal,  interest,  and  costs,  and 
this  afterwards  became  the  ride  at  law  by  statute  4  Anne,  c  16,  sees.  12,  13: 
Note  to  OraJuan  v.  Bickham,  1  Am.  Dec.  338,  339.  The  English  courts  there- 
upon illogicaUy  permitted  the  penalty  to  remain  the  limit  of  the  debtor's  re- 
sponsibility, which  certainly  gives  him  an  undue  advantage  under  the  contract, 
since,  if  the  principal  and  interest  amount  to  less  than  the  penalty,  he  may 
discharge  his  obligation  by  paying  less  than  the  penalty,  —  that  is,  the  real 
debt,  with  interest;  on  the  other  hand,  if  the  principal  and  interest  exceed  the 
penalty,  ho  may  relieve  himself  of  liability  by  paying  less  than  his  real  debt, 
namely,  the  p^ialty  of  his  bond;  and  in  one  case  the  creditor  gets  his  exact 
due,  which  is  just,  and  in  the  second  case  he  may  get  much  less  than  his  due, 
which  ia  unjust.  Furthermore,  it  ia  illogical,  inasmuch  as  to  reach  this  re- 
sult the  penalty  is  at  one  time  eliminated  from  consideration,  and  at  another 
is  given  full  force  and  effect,  which  is  inconsistent,  for  the  contract  ia  either 
to  be  construed  accordiug  to  its  terms  on  all  occasions,  or  at  variance  with  its 
terms  and  according  to  the  "real  intention  of  the  parties  ";  and  to  construe 
it  in  one  way  under  one  set  of  circumstances,  and  in  another  way  under 
another  set  of  circumstances,  is  clearly  illogical,  inconsistent,  and  not  in  the 
line  of  proper  legal  reasoning,  as  well  as  productive  of  injustice.  So  in  Long 
v.  Long,  16  K.  J.  Eq.  59,  it  is  forcibly  said:  "For  more  than  two  hundred 
years  the  principal  specified  in  the  condition  of  the  bond,  with  interest,  has 
been  regarided  as  the  real  debt,  and  the  penalty  the  mere  form  by  which  the 
debt  is  secured.  Why  should  it  be  regarded  otherwise  for  the  sole  puipoee 
of  defeating  the  obligee  of  his  just  claim  ?  " 

When  the  action  is  at  law,  however,  the  interest  beyond  the  penalty  of 
the  bond  must  be  awarded  in  the  form  and  under  the  name  of  damages  for 
the  detention  of  the  penalty;  that  is,  as  interest  upon  the  penalty,  and  not 
upon  the  debt:  Ijyon  v.  Clark,  8  K.  T.  155;  Cook  v.  Tousey,  3  Wend.  444; 
Mower  v.  Kip,  6  Paige,  88;  S.  C,  29  Am.  Dec  748,  751;  Boyd  v.  Boyd,  1 
Watts,  365;  RUchae  v.  Shannon,  2  Bawle,  196;  Norris  v.  PUmore,  1  Teates, 
408;  Boulain  v.  McDowall,  1  Bay,  490;  Williams  v.  Willson,  I  Vt.  266;  Ab- 
bott  V.  WUmoU,  22  Id.  437;  Baker  v.  Morris,  10  Leigh,  284;  Tennant  v.  Gray, 
6  Munf.  494;  TazeweU  v.  Saunders,  13  Gratt  354,  368.  The  damages  Rhould 
be  found  by  the  jury  distinct  from  the  penalty:  Boulain  v.  MeDowaU,  1  Bay, 
490.  And  the  whole  amount  of  recovery,  that  is,  the  penalty  and  damages 
{or  its  detention,  must  not  exceed  the  real  debt  and  interest  thereon;  and  oo 
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Uio  other  hand,  it  cannot  exceed  the  amount  of  the  penal  snm  and  faitawti 
Lyon T.  Clark,  8  N.  T.  148;  Tmeweily.  Saunden,  13  Gratt.  354,  368;  Bdber 
T.  Jforriff,  10  Leigh,  284;  Tennant  y.  Oray,  5  Munf.  494. 

Bat  in  equity  the  proper  view  ia  taken  of  the  matter;  the  penalty  ia  re- 
garded as  a  mere  matter  of  form,  and  decree  is  rendered  for  the  principid  and 
fall  interest  which  the  bond  is  given  to  secnre,  notwithstanding  this  amoont 
exceeds  the  penalty  of  the  bond:  TcaeweU  r.  Saunders,  13  Qiatt  364,  368; 
Baker  v.  Jiforrie,  10  Leigh,  284;  Long  r.  Long,  16  N.  J.  Eq.  59. 

If  nominal  damages  only  are  assessed  by  a  jniy,  the  excess  cannot  sobse- 
qnently  be  taxed  by  the  taxing  officer,  and  indaded  in  the  costs,  as  is  tha 
practice  where  the  judgment  goes  by  default  or  confession:  Cods  ▼.  Totueg, 
3  Wend.  444. 

Li  South  Carolina  it  is  held  th»fe  judgment  may  bo  given  for  the  penalty  of 
a  bond  when  the  principal  sum  due,  with  accrued  interest^  exceeds  that 
amount,  although  the  penalty  is  more  than  double  the  amount  intended  to  be 
secuzod  thereby:  Ikmieie  v.  Moeee,  12  S.  C.  130. 

DDTiKonoN  Taxxn  betwxbm  Bonds  vor  Pathsnt  or  Momst  akd  BoinM 

fOR    PERfORMAirOI    OT    Ck)VINA2rr8    OR   WITH    OtHER    COLLATERAL    CoiTDI- 

TI0H8.  —  We  have  now  arrived  at  the  point  where  the  authorities  materially 
diverge.  Aa  against  the  principal  obligor  upon  a  money  bond,  they  unani- 
mously oonour  that  interest  may  be  recovered  beyond  the  penalty  of  the 
bond.  But  at  this  point  a  distinction  is  taken  by  some  authorities, .  and 
among  them  the  principal  case,  which  maintain  that  though  this  rule  prevails 
in  the  case  of  money  bonds,  it  does  not  obtain  when  bonds  with  other  condi- 
tions are  in  question,  such  as  bonds  given  as  security  for  the  performance  of 
covenants,  as  for  the  conveyance  of  land,  or  bonds  given  upon  the  taking  of 
appeals,  bonds  given  by  employees  or  public  officers  for  the  faithful  discharge 
of  their  duties,  bonds  of  executors,  administrators,  and  guardians,  indemnity 
bonds,  replevin  and  injunction  bonds.  Upon  these  bonds,  this  class  of  au- 
thorities maintain,  the  penalty  is  the  absolute  limit  of  recovery  against  prin- 
cipal or  surety,  and  interest  beyond  the  penalty  cannot  be  recovered:  Long  v. 
Long,  16  N.  J.  Eq.  59;  Farrar  v.  Chrisiy,  24  Ma  74;  State  v.  Sandutky,  46  Id. 
377;  Fairlie  v.  Laweon,  5  Cow.  424;  Lyon  v.  Clark,  8  K.  T.  148  (but  see  ^nm- 
ard  V.  Jones,  18  Id.  35);  Bank  (/  UnUed  States  v.  MagiO,  1  Paine,  661;  Ives 
V.  Merchants*  Bank,  12  How.  169, 164.  In  many  of  these  cases  this  distinction 
is  merely  ^Uetwm,  the  bond  involved  being  one  for  the  pajrment  of  money  only, 
and  is  expressed  in  an  attempt  to  reconcile  the  English  authorities.  Xne  Eng- 
lish authorities  are  not,  however,  reconcilable,  and  this  may  as  well  be  admit- 
ted at  once.  For  even  upon  money  bonds  interest  cannot  there  be  recovered 
beyond  the  penalty.  The  real  cause  of  the  conflict  is  overlooked  in  the  above 
eases.  It  is  a  fundamental  difference  of  legal  principle,  such  as  is  sometimes, 
though  rarely,  met  between  American  and  Engliah  common  law.  It  is,  in  brief, 
that  in  England  when  there  is  no  definite  time  stipulated  for  the  payment  of 
money,  and  no  contract,  express  or  implied,  that  interest  shall  be  paid,  in- 
terest cannot  be  recovered;  and  interest  is  usually  allowed  by  implication 
only  upon  mercantile  securities,  or  where  it  is  allowable  by  custom,  and  is 
seldom,  if  ever,  allowed  upon  contracts  or  obligations  other  than  for  the  pay- 
ment of  money:  Higgins  v.  Sargent,  2  Bam.  &  C.  348;  2  Sedgwick  on  Dam- 
ages, 7th  ed.,  159.  But  the  courts  of  this  country  are  much  more  liberal  in 
permitting  the  recovery  of  interest,  and  it  may  be  recovered  here  whenever 
a  debtor  is  in  default  for  not  paying  money  as  damages  for  the  detention 
thereof.  In  England,  it  may  be  said  generally  the  tribunals  restrict  them- 
selves usually  to  those  cases  where  an  agreement  to  pay  interest  can  be 
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proved  or  inferred,  while  the  courts  of  the  United  States  ''bai?«  shown  them- 
■elves  more  liberally  disposed,  making  the  allowanoo  of  intsfsst  more  nesrly 
to  depend  oo  the  equity  of  the  case,  and  not  reqoiring  either  an  express  or 
implied  promise  to  sustain  the  daim.  The  leading  difierenoo  seems  to  grow 
out  of  a  different  consideration  of  the  nature  of  money.  The  American  cases 
look  upon  the  interest  as  the  necessary  incident^  the  natural  growth  of  the 
money,  and  therefore  incline  to  give  it  with  the  pnnoipal,  while  the  Englii/^ 
treat  it  as  something  distinct  and  independent^  and  only  to  be  had  by  virtue 
of  some  positive  agreement ":  2  Sedgwick  on  Damages,  7th  ed.,  174  English 
authorities  seldom  allow  interest  as  damages  for  the  detention  of  money, 
while  this  is  regarded  as  eminently  just  and  proper  in  America;  and  it  is  for 
this  reason  that  the  courts  of  this  country  allow  the  recovery  to  exceed  the 
penalty  of  a  inoney  bond,  and  permit  the  computation  of  interest  upon  the 
penalty  of  the  bond,  in  the  form  and  under  the  denomination  of  damages  for 
the  detention  of  the  debt,  until  the  aggregate  equals  the  amount  of  principal 
and  interest  Beyond  this,  howev^,  it  cannot  go,  for  this  is  the  real  debt; 
and  on  the  other  hand,  the  recovery  cannot  exceed  the  amount  of  the  pen- 
alty and  legal  interest^  notwithstanding  the  amount  of  principal  and  interest 
is  greater:  See  cases  cited  ntpra;  Wifmanr.  Hobmmm,  73  Me.  2H37;  Simmom  v. 
Ahny,  103  Mass.  36;  HarrU  v.  Cloj^  1  Mass.  306;  &  O.,  2  Am.  Dec.  27; 
LeigkUm  v.  BromH,  06  Mass.  516;  Lcmg  v.  Lomg^  16  N.  J.  Bq.  50;  Bfxdnard 
V. /ofie«,18K.  Y.  87. 

As  regards  money  bonds,  this  is  as  far  as  courts  of  law  of  this  countiy  will 
go;  they  are  not  able  to  dinegard  the  penalty  altogether,  but  will  give  inter- 
est upon  it  as  damages  for  the  detention  of  the  debt^  which  is  refused  by  the 
Engliah  courts  of  law.  Even  this  departDre  from  the  stringent  ^^^g^<«*»  rule 
will,  however,  in  most  oases»  permit  of  the  creditor's  recovering  his  whole 
debt,  principal  and  interest,  for  the  penalty  of  the  bond  with  interest  wiU 
usually  be  large  enough  to  include  this  amount. 

The  English  equity  courts  recognize  the  justice  of  giving  the  creditor  the 
interest  upon  his  principal,  though  it  exceeds  the  penalty  of  the  bond,  and 
would  do  so  when  he  comes  there  for  relief,  except  that  they  must  follow  the 
law,  and  csnnot  allow  him  to  recover  more  in  their  courts  than  he  can  in  the 
conmion-law  courts.  But  when  the  obligor  comes  in  for  relief  from  his  bond 
or  obligation,  these  courts,  having  exdnsive  jurisdiction  in  this  case,  show 
their  appreciation  of  the  real  merits  of  the  controversy,  and  compel  him  to 
pay  principal  and  interest,  upon  the  maxim  that  he  who  seeks  equity  must  do 
equity.  The  equity  courts  of  this  country,  being  equally  untrammeled  by  the 
forms  and  fictions  of  the  law  courts,  meet  the  question  squarely  upon  its 
merits,  and,  as  we  have  seen,  regard  the  penalty  of  the  money  bond  as  hav- 
ing lost  its  function,  and  decree  the  full  amount  of  principal  and  interest: 
Long  V.  Long,  16  N.  J.  Eq.  50;  Tcmewellw.  8amder$,  13  Qratt  368. 

This  principle  of  allowing  interest  as  damages  for  the  detention  of  money 
prevailing  in  American  jurisprudence,  is  by  the  weight  and  majority  of 
American  authorities  given  a  much  broader  scope  and  effect,  and  is  applied 
with  similar  force  to  bonds  given  as  security  for  the  performance  of  covenants 
or  with  collateral  conditions,  and  if  the  damages  upon  the  breach  of  the  bend 
equal  or  exceed  the  amount  of  the  penslty,  interest  may  be  given  upon  the 
penalty  as  damages  for  the  detention  thereof  similarly  as  in  the  case  of  bonds 
for  the  payment  of  money  only;  and  alsc^  as  in  the  case  of  money  bonds,  the 
amount  of  the  recovery  cannot  exceed  the  penalty  and  interest:  Oarier  v. 
Carter^  4  Day,  30;  S.  C,  4  Am.  Dec  177  (annuity);  Wamer  v.  TkmHo,  15 
Mass.  154  (reiOevin);  Bank  qf  Brighton  v.  SmUh,  12  Allen,  243»  251  ffaitbful 
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porformance  of  du^);  Carter  y.  Thorn,  18  B.  Mon.  613, 020  (guardian);  StaiB 
y.  IFaymcm,  2  Om  ft  J.  281;  Le^tofiT.^roim.  88  Mass.  516  (repleYin);  Wymm 
r.BobinBon,  73  Me.  884  (replevin);  MarshaUv.  Mbiter,  43  Miss.  666  (injunction); 
Jwige  qf  Probate  ▼.  Heydock,  8  N.  H.  491  (adminiatrwtor);  TrmdweB  ▼.  Jfe- 
Keel,  2  Johns.  Gas.  340  (baU  bond);  Itumanee  Co.  v.  Seckd,  8  Phila.  92;  (?ra- 
ham  ▼.  ^Idbftofiiy  2  Teatos,  32;  S.  O.,  1  Am.  Dec.  328  (covenant  to  buy  stock 
at  stipoUted  price);  WaiooU  v.  Harris,  1  B.  L  404  (bond  to  oonvt^);  WUSanu 
V.  WiUiOH,  1  Vt.  266  (indenmity);  Bank  qf  United  States  v.  MoffiU,  1  Paine, 
669  (covenant);  United  States  v.  HUls,  4  (WL  618  (official);  (TfMfact  States  v. 
JmoU;  1  GalL  848,  360;  S.  C.  affirmed,  9  Cranch,  104  (revenue);  Pent  v. 
WalUs,  2  DaU.  262  (bond  to  convey);  DnUed  States  v.  CrnHs,  100  U.  &  119. 
The  principle,  in  its  broader  scope,  is  aptly  stated  in  Van  Rennssalaer  v. 
Jewett,  2.K.  T.  140^  which  was  not  a  bond  case,  bat  an  action  for  damages 
for  a  breach  of  a  covenant  to  pay  rent^  as  follows:  "  Whenever  a  debtor  is  in 
default  for  not  paying  money,  delivering  property,  or  rendering  services  in 
pursuance  of  his  contract,  justice  require  that  he  should  indemnify  the  cred- 
itor for  the  wrong  which  has  been  done  him;  and  a  just  indemnity,  thoogfa 
it  may  sometimes  be  more,  can  never  be  less,  than  ^e  specified  amount  of 
money,  or  the  value  of  the  property  or  services  at  the  time  they  should  havs 
been  paid  or  rendered,  with  interest  from  the  time  of  the  de&nlt  until  the 
obligation  is  discharged.  And  if  the  creditor  is  obliged  to  resort  to  the  courts 
for  redress,  he  ought,  in  all  such  cases,  to  recover  interest  in  addition  to  the 
debt,  by  way  of  damages."  See  alw  Wyman  v.  Bobinson,  73  Me.  387;  Jyr-Mi- 
ard  Y.Jones,  18N.  Y.  37. 

These  authorities  which  hold  that  interest  upon  the  penalty  is  recoverable 
in  actions  upon  bonds  for  the  performance  of  covenants,  and  with  coUateral 
conditions,  very  generally  regard  the  penalty  as  becoming  a  debt  due  at  the 
time  when  the  obligors  are  in  default  and  are  liable  in  the  amount  of  the 
penalty,  and  permit  interest  to  be  computed  upon  it  from  that  time  as  dam- 
ages for  the  detention  of  money  due:  Bank  qf  United  States  v.  MagtU,  1 
Paine,  669;  Carter  v.  Carter,  4  Day,  30;  S.  C,  4  Am.  Dec  177;  McDoweU 
V.  CaldweU,  2  McCord  Ch.  43;  a  C,  16  Am.  Dec.  635;  Brainard  v.  Jones, 
18  N.  Y.  37;  Wyman  v.  Bobinson,  73  Me.  387;  Carter  v.  TTiom,  18  K  Moo. 
613;  Judge  qf  Probate  v.  Heydock,  8  N.  H.  491,  and  otlier  cases  cited  stipni. 
As  to  the  time  from  which  interest  is  computed,  see  ^fo.  A  daim  should  be 
made  in  the  declaration  for  damages  for  the  detention,  for  where  a  jury  is 
callod  upon  to  assess  the  damages  for  breaches  assignftd  in  the  condition  of 
a  collateral  bond,  and  are  wholly  unanthoriaed  by  the  issues  to  find  damages 
for  the  detention  of  the  debt,  the  recovery  must  be  limited  to  the  penalty  of 
the  bond:  State  v.  Wayman,  2  QiU  ft  J.  281. 

In  view  of  the  foregoing  reasons  and  antfaorities^  it  is  to  be  concluded  that 
the  distinction  made  by  some  decisions  between  money  bonds  and  bonds 
with  other  conditions,  with  regard  to  the  allowance  of  interest  upon  the 
penalty,  is  not  well  taken^  and  that  interest  is  recoverable  upon  the  penalty 
of  bonda  given  to  secure  the  performance  of  covenants  or  with  collateral 
conditions,  as  well  as  upon  the  penalty  of  bonds  for  the  payment  of  money 
only. 

ComputationandltBtentqfBeeoveryqf  Interest  tipon  Bond  to  SeeiireC^ 
and  foith  CoUaterai  Conditions.  — Though  the  actual  damages  may  be  greater, 
the  reooveiy  upon  the  bond  cannot  exceed  the  penalty  with  interest:  Carter 
V.  Carter,  4  Day,  30;  a  O.,  4  Am.  Dec  177;  Carter  v.  Thorn,  18  B.  Mon. 
S13,  619,  620;  Wyman  v.  Robinson,  73  Mc  384;  Marshall  v.  Minter,  43  Miss. 
666;   WHSams  v.  Wittson^  1  Vt.  266.    And  on  the  other  hand,  in  the  case  d 


Digitized  by 


Google 


April,  1865.J  Fraseb  v.  Little.  75i 

■n  injunction  bond,  ihongh  interest  may  be  allowed  upon  the  penalty  from 
the  date  of  the  dissolntion  of  the  injunction,  the  whole  amount  of  the  re- 
covery cannot  go  beyond  the  principal  and  interest  of  the  judgment  the 
enforcement  of  which  was  restrained  by  the  injunction:  Manhall  v.  IRnUr^ 
tupra.  So  in  the  case  of  a  replevin  bond,  the  p^ial  sum  with  interest  may  be 
recovered,  provided  the  actual  damages  amount  to  so  much:  Warner  ▼. 
Thtrh,  15  Mass.  154. 

The  penalty  forms  a  principal  upon  which  interest  is  computed  only  when 
there  is  a  forfeiture  of  the  penalty:  Carter  ▼.  Carter,  4  Day,  30;  8.  O.,  4 
Am.  Dec.  177;  or  when  the  amount  of  actual  damages  resulting  from  the 
breach  of  the  condition  of  the  bond  equals  or  exceeds  the  amount  of  the  penal 
sum:  Ives  v.  MerehamUf  Bank,  12  How.  164;  WaMngUm  County  Ins.  Co,  v. 
Colton,  26  Conn.  42;  Carter  v.  Thorn,  18  B.  Mon.  613,  619,  620;  Warmer  t. 
Tkurlo,  15  Mass.  154;  Bank  qf  Brighton  ▼.  Sndth,  12  Allen,  243»  251;  /nsMr- 
tmce  Co,  V.  Seekel,  8  Phila.  92. 

On  the  other  hand,  when  the  damages  are  less  than  the  penalty,  interest  is 
computed  on  them,  it  is  said,  until  the  amount  equals  the  penalty:  Bank  of 
Brighton  v.  Smith,  12  Allen,  243,  251.  No  reason  is  perceived,  however,  why 
the  same  rule  should  not  obtain  here  that  prevails  in  the  case  of  money 
bonds,  namely,  that  interest  be  computed  upon  the  actual  damages,  when 
they  are  less  than  the  penalty,  until  principal  and  interest  anumnt  to  the  sum 
of  itko  penalty  and  interest;  jfor  this  sum  is  the  limit  of  recovery,  and  may  as 
well  serve  as  a  limit  when  the  damages  are  less  as  when  they  are  more  than 
the  penalty.  The  rule  of  the  law  courts  will  be  observed,  of  course,  and 
when  the  actual  damages  and  interest  amount  to  the  penalty,  the  remaining 
interest  will  be  awitrded  in  the  form  of  interest  upon  the  penalty. 

DiHTiNcnoN  Taken  bt  Soxb  Authoritibs  bictwzbn  Prdvoipal  avd 
SuRETiBs.  — Another  distinction  is  maintained  by  a  very  considerable  num- 
ber of  authorities  between  the  principal  and  sureties  upon  a  penal  bond;  and 
though,  as  to  the  former,  it  is  admitted  that  interest  upon  the  penal  sum  is 
recoverable,  as  to  the  latter  the  doctrine  that  the  obligation  of  the  surety  is 
tiricUaeimi  juris  is  invoked,  and  it  is  therefrom  concluded  and  maintained 
that,  as  to  him,  the  penalty  is  the  absolute  limit  of  recovery,  beyond  which 
it  is  impossible  to  go  even  for  the  purpose  of  awarding  interest  thereon:  Leg^ 
geU  v.  Humphriea,  21  How.  75;  MeOiU  v.  Bank,  12  Wheat.  514;  Lawrence  v. 
l/nited  StaUs,  2  McLean,  581;  Amfy  v.  Mock,  8  Ala.  444,  452;  Seamane  v. 
Wfiite,  8  Id.  656  (but  see  Tyson  v.  Sanderson,  45  Id.  364);  McCoy  v.  Blder,  2 
Blackf.  183;  StaUv.  Sandusky,  46  Mo.  377;  PUtsY,  TUden,  2  Mass.  118  (but 
see  Harris  v.  Clap,  1  Id.  308;  &  O.,  2  Am.  Dec  27);  Bank  qf  Brighton  v. 
Smitfi,  12  Allen,  243,  251;  Clark  v.  Bush,  3  Cow.  151,  158  (this  case  is  fol- 
lowed in  Fatrlie  v.  Lawson,  5  Id.  424,  and  Rayner  v.  Clcark,  7  Barb.  581;  and 
see  Mower  v.  Kip,  6  Paige,  88;  8.  C,  29  Am.  Dec  748,  751;  and  b  overruled 
in  Brainard  v.  Jones,  18  N.  Y.  37,  which  case  settles  the  law  in  New  York 
iu  favor  of  allowing  interest  on  ^e  penalty  against  sureties;  but  see  alw 
Dickerson  v.  Cook,  3  Duer,  324);  State  v.  Blakemore,  7  Hebk.  638,  657. 

It  is  true  as  a  general  principle  of  law  that  a  surety  is  not  liable  beyond  the 
penalty  of  his  bond  which  he  has  fixed  as  the  limit  of  his  liability:  White  v. 
Scaly,  1  Doug.  49;  Ex  parte  Busf^forth,  10  Yes.  409;  Farrar  v.  United  Stoics, 
5  Pet  372;  AUeny.  Orider,  24  Ark.  271;  Ward  v.  Bueli,  18  Ind.  104;  8.  C, 
81  Am.  Dec  349;  Mower  v.  Eip,  6  Paige,  88;  a  C,  29  Am.  Dec  748,  751; 
State  v.  Polk,  14  Lea,  1;  and  that  the  principal  may  sometimes  be  liable  in  a 
greater  sum  than  the  sureties.  Such  may  be  the  case  upon  the  breach  of 
official  bonds  and  other  bonds  for  the  ^thful  performance  of  duties  where 
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the  principal  will  be  liable  in  the  full  amount  of  faifaire  or  defidoatlon  thoogh 
it  exceed  the  penalty  of  the  bond:  See  Farrar  v.  UnHed  Statea,  5  Pet  872;  and 
this  sometimes  oocors  where  the  aotoal  damages  resulting  from  the  breach  of 
a  covenant  are  greater  than  the  penal  som  of  the  bond:  Note  to  Oraham  ▼. 
BieUiom^  1  Am.  Dec  339.  Bat  interest  upon  the  penalty  as  damages  for  the 
detention  thereof  is  not  to  be  regarded  as  a  portion  of  the  damages  with 
respect  to  which  the  snrety  has  restricted  lus  liability,  ^lis  is  a  damage 
which  the  snrety,  by  his  own  defanlt,  canses  the  obligee  to  soffisr.  He 
may  save  himself  from  liability  for  interest,  and  the  oUigee  from  the  damage 
of  detention  or  delay,  by  paying  the  amoont  in  which  he  is  liable  immediately 
upon  its  becoming  dne  from  him.  If  he  fails  to  do  so^  this  is  a  default  oat- 
side  of  the  restrictions  and  stipalations  of  the  bond,  and  creates  a  liability 
additional  to  that  therein  contained.  And  therefore  to  hold  the  snrety  liable 
for  damages  for  detention,  that  is,  for  interest  npon  the  penalty  (it  being 
understood,  of  coarse,  that  the  damages  accruing  from  the  breach  of  the  con- 
dition of  the  bond  equal  or  exceed  the  penalty),  is  no  more  an  infringement 
of  the  rule  that  the  penalty  is  the  limit  of  his  liability  than  is  the  allowance 
of  costs  against  him  in  addition  to  the  penal  sum;  "  for  costs  are  as  much  of 
the  nature  of  a  penalty  as  interest  is  when  interest  is  allowed  as  damages  ": 
Wyman  ▼.  Bobinaon,  73  Me.  388,  per  Peters,  J.;  and  costs  are  allowed  as  a 
matter  of  course:  Branacombe  v.  Scarbraugh,  6  Ad.  &  K,  N.  S.,  13;  8taU  v. 
Homey^  44  Wis.  615,  621.  This  is  the  view  taken  by  the  majority  and  weight 
of  authority;  it  is  supported  by  the  better  reason,  and  therefore  the  distinc- 
tion above  adverted  to  between  principal  and  surety  must  be  regarded  as 
not  well  taken:  UnUed  States  v.  HUU,  4  Clifi:  620,  621  (official  bond);  The 
Wanata,  95  U.  S.  612;  Ivee  v.  MerduuU^  Bank,  12  How.  164  (appeal);  Tyeim 
V.  BcmderaoTif  45  Ala.  364  (guardian);  Washington  County  Ins,  Co,  v.  CoUon,  26 
Conn.  42  (faithful  performance  of  duties);  Westbrook  v.  Moore,  59  Oa.  264 
(payment  of  judgment  recovered);  Hughes  v.  WickUff,  11  B.  Mon.  202  (injunc- 
tion); Carter  v.  Thorn,  18  Id.  613  (guardian);  Wyman  ▼.  Bobinson,  73  Me.  884 
(replevin);  Maryland  v.  Wayman,  2  Oill  &,  J.  279;  Harris  v.  Clap,  1  Mass.  308; 
8.  C,  2  Am.  Dec  27  (to  pay  award);  Bank  </  Brighton  v.  Smith,  12  Allen, 
243,  251  (faithful  performance  of  duties);  State  v.  Sandusky,  46  Mc  377  (pay- 
ment of  money);  Long  v.  Long,  16  N.  J.  Eq.  59  (payment  of  money);  Tread- 
well  V.  McKeel,  2  Johns.  Cas.  340  (bail  bond);  Mower  v.  £$p,  6  Pftige,  88; 
S.  C,  29  Am.  Dec  748,  751  (payment  of  money);  Brainard  v.  Jones,  18  N.  Y. 
35  (replevin);  in  this  case  Comstock,  J.,  says:  *'We  have  not  overlooked 
other  cases  in  this  state,**  etc,  but  they  were  not  well  considered,  etc. ;  Pent 
V.  WaUis,  2  DaU.  252  (payment  of  money);  Clark  v.  Wilkinson,  59  Wis.  543. 

^e  principle  which  we  have  previously  spoken  of,  and  which  awards  in- 
terest upon  the  penal  sum  as  damages  for  its  detention,  obtains  in  the  case  d 
sureties  equally  as  in  the  case  of  principals;  for  there  is  no  reason  why  the 
former  should  be  relieved  from  the  opjnration  of  the  rule,  which  is  an  emi- 
nently just  one,  and  quite  general  in  its  application:  Brainard  v.  Jones,  18 
N.  Y.  37;  Pent  v.  WalUs,  2  DalL  262.  As  is  said  per  Comstock,  J.,  in  Brotn- 
ard  V.  Jones,  supra:  **  It  may  be  a  reasonable  doctrine  that  a  snrety  who  has 
bound  ^ininAlf  under  a  fixed  penalty  for  the  payment  of  money,  or  some  other 
act  to  be  done  by  a  third  person,  has  marked  tixe  utmost  limit  of  his  own  lia- 
bility. But  when  the  time  has  come  for  him  to  discharge  that  liability,  and 
he  neglects  or  refuses  to  do  so,  it  is  equally  reasonable  and  altogether  just 
that  he  should  compensate  the  creditor  for  the  delay  which  he  has  interpoeed. 
The  legal  measure  of  this  compensation  is  interest  on  the  sum  which  he 
ought  to  have  paid  from  the  time  when  the  payment  was  due  from  him.** 
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So  Peters,  J.,  in  the  late  caseof  Wyman  v.  Bobbuonf  73  Ma.  387:  ''It  is  com- 
manly  said  that  the  damages  cannot  exoeed  the  penalty  of  a  bond.  Rightly 
nnderstood,  the  statement  is  true.  Bat  what  is  the  penalty  in  a  bond  for  the 
payment  of  damages  ?  It  is  the  amount  which  the  obligors  agree  to  pay,  if 
the  whole  penalty  be  needed  for  the  purpose,  for  the  damages  sustained  by 
the  obligee  by  a  breach  of  the  bond,  the  amount  to  be  paid  as  soon  as  the 
breach  oocurs.  The  obligee  is  to  have  the  penalty  at  a  particular  and  defi- 
nite time.  Immediately  upon  a  breach  of  the  bond  the  peiialty  is  due  to  him. 
If  he  gets  it  then,  he  gets  what  the  contract  provides;  if  he  gets  it  later,  he 
gstB  less  than  what  the  contract  provides.  I^  then,  the  penalty  be  paid  after 
the  breach,  interest  should  be  added  for  the  detention  of  the  penalty,  to 
make  it  equivalent  to  a  payment  at  the  date  of  the  breach.  After  the  pen- 
alty is  forfeited,  it  becomes  a  debt  due.  The  sureties  then  stand  in  the  rela- 
tion of  principals  to  the  obligee,  owing  him  so  much  money  then  due.  To 
ascertain  the  predae  sum  may  require  calculation,  —  but  that  is  certain  which 
can  be  made  certain.  The  rule  conmion  to  contracts  generally  applies:  that 
where  money  is  due  and  there  is  a  default  in  payment,  interest  is  to  be  added 
as  damages.  The  defendants  should  pay  damages  for  detaining  damages 
which  they  bound  themselves  to  pay  at  a  prior  date.  The  penalty  of  tiie 
bond  is  payable  because  the  principal  did  not  fulfill  his  oUigation;  the  inter- 
est is  the  penalty  upon  the  sureties  for  not  fulfilling  theirs," 

Fbou  What  Tdob  Intxbkst  is  to  bx  CSomputxd  Is  a  very  important 
question,  and  one  upon  which  the  authorities  are  not  in  unison.  Interest  is 
undoubtedly  to  be  computed  from  the  time  when  the  sum  becomes  due  and 
the  defendant  was  in  default:  Brahofd  v.  Jorns^  18  N.  Y.  37.  One  line  of' 
anthoritieB  hold  that  this  time  dates  from  the  demand  made  upon  the  obligees : 
Lponr.  Clark,  8  Id.  157;  Mowerv.  Kip,  6  Pftige,  88;  &  C,  29  Am.  Dec.  748, 
751;  Maryland  v.  Wayman,  2  Gill  &  J.  279;  LHffhton  v.  Brown,  98  Mass. 
516;  WakoU  v.  HarrU,  1  B.  L  404;  and  if  there  has  been  no  demand  made, 
and  no  acknowledgment  oo  the  part  of  the  surety  that  the  sum  claimed  is 
doe,  then  interest  runs  from  the  commencement  of  the  suit  on  the  bond,  that 
is,  from  the  date  of  the  writ,  this  being  a  demand:  Ba$ik  qf  Umted  States  v. 
Magitt,  1  Paine,  661;  Itfe$  v.  MerchanU^  Bank,  12  How.  164;  United  States  v. 
HUU, 4 Cli£El 618;  Wamery,  Tkurlo,  15 Mass.  154;  Bank qf Brighton y. Smith, 
12  Allen,  243,  251;  SinmumsY.  Ahny,  103  Mass.  36;  Boyd  v.  Boyd,  1  Watts, 
365;  United  States  v.  Omits,  100  U.  &  119.  The  attitude  of  these  authori- 
ties will  appear  from  an  fiTsmination  of  the  case  of  Ives  v.  MerchatUs*  Bank, 
12  How.  165.  The  case  was  an  action  of  debt  upon  an  appeal  bond  where 
the  amount  of  damages  adjudged  in  the  appellate  court  exceeded  the  penal 
sum  of  the  bond.  And  it  was  said  that  the  judgment  was  conclusive  against 
the  principal  of  the  bond,  and  equally  conclusive  of  the  het  that  the  surety 
was  bound  to  pay  it  to  the  extent  of  the  penal  sum;  and  "this  amount  was 
due  by  the  bond,  which  could  have  been  at  once  enforced  by  suit,  and  if  the 
supreme  court  had  been  vested  with  power  to  render  judgment  against  the 
surety  on  the  appeal  bond,  as  is  the  case  in  some  of  the  states,  no  reason 
would  seem  to  exist  why  the  bonds  should  not  bear  interest  from  the  date  of 
judgment  in  the  supreme  court  against  the  surety  as  well  as  against  the  prin- 
cipaL  But  as  Ives  only  guaranteed  the  payment  of  damages,  and  it  was  a 
duty  imposed  on  the  principal  to  pay  the  entire  judgment,  the  moderate 
rule  has  been  i^lied  of  requiring  interest  from  the  time  that  demand  of 
payment  was  made  by  suit;  a  rule  now  so  generally  established  in  similar 
cases  by  state  courts  of  high  authority  that  this  court  could  not  violate  it 
without  manifost  in^ropriety." 
▲M.  Daa  Vol.  LXXXVn-48 
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The  other  line  of  aathorities  permit  the  computatioii  of  inten^tt  from  the 
time  of  the  breach  of  the  condition  of  the  bond,  irrespective  of  any  demand 
made:  United  8tak$  v.  AmM,  1  QalL  348,  360;  affirmed  in  9  Cranch,  104; 
Tymm  v.  Sandenan,  45  Ala.  364;  Carter  v.  Carter,  4  Day,  30;  S.  C,  4  Am. 
Deo.  177;  Waehinffton  County  Im,  Co.  v.  Cotton,  26  Conn.  42;  Carter  v.  Thorn, 
18  B.  Mon.  613;  Wyman  v.  Eobineon,  73  Me.  384;  ffarrie  v.  Clap,  1  Haas. 
306;  S.  C,  2  Am.  Dec  27;  Brainard  v.  Jonee,  18  K.  Y.  36;  Inemunee  Co.  t. 
Seckel,  8  Phila.  92;  Perit  v.  TTo/fij,  2  Dall.  252.  Thns  npon  an  injnnctioQ 
bond  interest  may  be  computed  npon  the  penalty  from  the  time  of  the  disso- 
lution of  the  injunction,  that  being  the  time  of  the  breach:  Hmghes  v.  Iftd^ 
liff,  11  R  Mon.  202;  ManhaU  v.  2£hUer,  43  Miss.  666;  upon  a  bond  for  the 
&ithful  performance  of  duties  by  an  officer  of  a  oorpOTation,  from  the  time 
when  the  officer  fiiiled  to  pa^  over  the  moneys  received  by  him:  WaMngton 
CowUjf  Ina,  Co.  v.  CoUon,  26  Conn.  42;  upon  a  guardian's  bond,  from  the  date 
of  the  rendition  of  a  judgment  asoertaining  the  sum  due  from  the  guardian: 
Tpmm  V.  Sandermn,  45  Ala.  364;  or  where  it  is  the  duty  of  a  guardian  to  pay 
his  ward  the  money  in  his  hands  upon  his  attaining  his  majority,  his  fsilure 
to  do  so  is  a  breach  of  the  condition  of  his  bond:  Carter  v.  Tlvonm,  18  B.  Men. 
613,  620;  upon  an  administrator's  bond,  from  the  date  of  the  settlement  of 
his  aooount  and  the  finding  of  a  balance  in  his  hands,  and  an  order  to  him  to 
pay  it  over:  Judge  qf  Prdbate  v.  Heydock,  8  N.  H.  491;  upon  a  replevin  bond, 
from  the  rendition  of  the  judgment  in  the  replevin  suit:  Brainard  v.  Jone$, 
18  N.  Y.  36;  Wpman  v.  Sobma(M,  73  Me.  390  (in  Warner  v.  Tlmrlo,  15 
Mass.  154,  it  is  held  that  interest  cannot  be  computed  except  from  the  oom- 
mencement  of  suit  upon  the  bond;  this  case  is  one  of  the  first-mentioned 
dass  of  authorities);  upon  a  bond  to  convey,  from  the  time  of  the  failure  to 
convey:  Perit  v.  WalOi,  2  DaU.  252. 

This  second  class  of  authorities  seems  to  rest  upon  the  beet  reason.  There 
is  no  reason  why  a  demand  should  be  required  in  the  case  of  obligations  by 
specialty  any  more  than  in  the  case  of  any  other  dass  of  obligations.  It  may 
be  very  proper,  in  some  cases,  to  require  demand  before  interest  should  be- 
gin to  run,  as  where  the  surety  cannot  otherwise  become  aware  of  the  breach: 
See  United  States  Y.  J7a7«,  4Cliff.  Oia  But  ordinarily  both  the  sureties  and 
their  principals  are  equally  well  informed  as  to  the  date  of  the  breach,  and  ii 
not,  it  is  their  duty  to  be  informed,  and  they  are  negligent  in  not  looking 
out  for  their  own  interests,  since  by  a  tender  at  the  time  of  the  amount  due, 
or  of  the  penalty,  if  the  damages  amount  to  so  much,  they  may  save  them- 
selves from  liability  for  interest  In  Wpman  v.  Bobhuon,  73  Me.  390,  it  is 
said:  "In  some  cases  courts  appear  to  have  been  reluctant  to  allow  the  inter- 
est to  commence  before  the  date  of  the  writ  upon  the  penal  bond.  But  why 
not»  logically,  from  the  default  as  well  as  from  the  date  of  the  writ  ?  Intez^ 
est  is  allowable  from  the  date  of  a  writ  only  because  a  defendant  is  consid- 
ered in  default  from  that  date.  Why  not  to  be  reckoned  from  an  earlier 
date  if  the  default  antedates  the  writ?  ....  Of  course,  there  may  be  in- 
stances where  the  penalty  is  not  due  till  demanded,  and  bringing  the  action 
may  be  the  first  demand.  But  in  the  case  now  presented  for  our  opinion 
[debt  upon  a  replevin  bond]  a  breach  is  evidenced  by  the  judgment  in  a  previ- 
ous action.  The  sureties  knew  then  as  well  as  now  just  what  their  obliga- 
tion consisted  of":  Wyinan  v.  Robineon,  73  Me.  387,  390.  It  is  also  to  be 
remarkod  that  the  former  class  of  authorities  depend  almost  whdly  upon 
pQoedent,  and  not  upon  principle. 

Whers  Intbrbst  ih  Dbnikd  in  Gxnkral  betond  Pbnaltt  tberb  arb 
8oMB  ExcEPiioKfl  TO  RuLB.-    One  exception  we  have  already  adverted  to, 
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where  equity  compelfl  the  obligor,  when  he  is  a  oomplaixuuity  to  do  equity, 
and  pay  the  fall  amount  of  principal  and  interest. 

CrtdUor  having  T%oo  Securiiiea,  Bond  and  Mortgage,  may,  if  he  resorts  to  his 
mortgage,  reoover  interest  beyond  the  penalty  of  the  bond,  even  in  England: 
CfMteT.  Lord  Abingdon,  17  Ves.  106;  Hale  v.  TTumae,  I  Vem.  351;  Kerwane 
y.  Blaie,  4  Brown  ParL  C.  532;  PiU$  v.  TOden,  2  Mass.  118;  Mower  ▼.  Kip,  6 
Fkuge,  88;  S.  0.,  29  Am.  Dec  748. 

8o  uAere  Judgmeni  ie  Obtained /or  PenaUif  of  the  bond,  and  an  action  is 
brought  npon  the  judgment,  interest  may  be  reoorered  in  damages  bejond 
the  penalty  of  the  bond:  Clarke  t.  SeUm,  6  Ves.  411;  MeClnre  ▼.  DuiUtin,  1 
East^  436;  SmUh  ▼.  Vanderhoet,  1  McCord,  328;  S.  C,  10  Am.  Deo.  674;  Bon- 
sail  V.  Taplor,  1  MoCord,  503, 511.  And  it  is  held  that,  in  an  action  upon  the 
bond,  where  the  damages  have  been  assessed  to  the  whole  amount  of  the  pen- 
alty, execution  may  be  le^ed  for  the  interest  accruing  thereon  after  the  ren- 
dition of  the  judgment:  State  v.  WyUe,  2  Strob.  114. 

8o  uAere  JudgmetU  is  Rendered  by  D^amU  in  an  action  of  debt  on  a  penal 
bond,  interest  may  be  taxed  by  way  of  damages  beyond  the  penalty:  Blacb- 
more  r.  Fleming,  7  Term  Bep.  446;  ffokUpp  v.  Otoay,  2  Sannd.  107;  MoffaU 
T*  Bame$f  8  Ounes»  4^  note  a. 


( 


Dann  v.  Cudnby. 

[IS  monOAH,  280L] 

iffAi^ttTw^  WoKAir  18  Ebtoppxd  yrom  AaaxBTnra  hxr  Tnx.B  to  horse  which 
belonged  to  her,  and  which  her  husband  sold  without  her  authority,  if 
she  was  informed  of  the  sale  before  payment  was  made,  and  had  ample 
opportunity  to  give  the  purohaaer  notice  of  her  rights^  but  failed  to  do  so 
until  after  he  had  made  payment  to  the  husband. 

Marktet>  Woman  Sthng  in  Tbotxr  iob  Hobss  Sold  bt  hkb  HusnAND 
to  the  defendant*  without  her  authority,  may  be  asked  on  cross-examina^ 
tion  as  to  her  &ilure  to  give  the  purchaser  notice  of  her  rights,  she 
having  testified  in  chief  that  the  horse  belonged  to  her,  and  that  she  had 
never  sold  it  nor  authorized  her  husband  to  sell  it. 

LraTBucnoN  will  not  bb  Pbonounobd  Ebboneous,  as  TsNDDra  to  Mis- 
.  LBA2>  JuBT,  where  the  record  does  not  purport  to  give  the  whole  of  it^ 
notwithstanding  the  portion  given  is  misleading. 

Tboveb  for  the  conyersion  of  a  horse.  The  plea  was  the 
general  issue,  with  notice  of  special  matter.  The  opinion 
states  the  case. 

John  B.  Ditlinghamy  for  the  plaintiff  in  error. 

if.  JodiUy  for  the  defendant  in  error. 

By  Court,  Chbistiancy,  J.  This  was  an  action  of  trover^ 
brought  by  defendant  in  error,  who  was  a  married  woman,  for 
the  wrongful  conversion  of  a  horse.  She  had  allowed  her  hus- 
band to  use  the  horse,  and  he  had  driven  him,  with  his  own, 
from  Canada  to  East  Saginaw,  about  the  1st  of  November, 
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1862,  where,  withio  two  days  after,  he  sold  this  and  the  other 
horse  to  one  John  Sevenoakes,  who,  on  the  twelfth  day  of  the 
same  month,  executed  a  chattel  mortgage  of  the  horse  to  Dann^ 
the  defendant  below,  under  which  Dann  subsequently  (but 
how  soon  does  not  appear)  took  possession,  which  is  the  con- 
version complained  ot 

The  wife  had  never  given  her  husband  any  previous  author- 
ity to  sell  the  horse;  but  being  with  her  husband  at  East  Sagi- 
naw, they  both  went,  the  next  morning  after  the  sale,  to  the 
house  of  Sevenoakes,  and  took  breakfast;  and  while  on  the  way 
to  the  house  for  that  purpose,  the  husband,  she  says,  told  her 
he  had  sold  the  horse  to  Sevenoakes.  She  was  then  asked  by 
the  defendant  whether,  at  any  time  between  that  morning  and 
the  time  when  the  horse  was  taken  on  the  chattel  mortgage, 
she  informed  Sevenoakes  that  the  horse  was  her  property,  and 
that  her  husband  had  no  right  to  sell  him. 

This  question  was  objected  to  on  the  part  of  the  plaintiff 
and  excluded  by  the  court.  The  testimony  already  given  by 
her  tended  strongly  to  show  that  she  had  a  good  opportunity 
to  have  given  this  notice  to  Sevenoakes  the  next  morning  aft/ex 
the  sale,  and  her  subsequent  testimony,  as  well  of  that  of  Sev- 
enoakes, tended  also  to  show  that  this  opportunity  continued 
for  weeks  afterwards,  and  there  was  no  evidence  of  a  contrary 
tendency.  Her  own  testimony  also  shows — and  there  seems 
to  have  been  no  dispute  about  the  fact — that  she  also  knew 
that  Sevenoakes  had  not  yet  paid  for  the  horse  at  the  time 
when  she  was  informed  of  the  sale.  Had  she  been  informed 
not  only  of  the  sale  of  the  horse,  but  that  he  had  been  paid  for, 
she  might  not,  perhaps,  have  been  bound  to  any  diligence  in 
making  known  her  right,  as  her  silence  might  not  then  lead 
the  purchaser  into  any  further  act  to  his  prejudice;  but  know- 
ing that  the  husband  had  assumed  to  sell  the  horse  as  his  own, 
under  circumstances  not  calculated  to  excite  any  suspicion  of 
his  right,  and  that  payment  had  not  yet  been  made,  she  must 
also  have  known  that  her  silence  would  still  leave  the  pur- 
chaser under  the  belief  that  the  horse  belonged  to  the  hus- 
band, and  that  he  was  at  Uberty  to  pay  the  husband,  or  deal 
with  him  as  the  owner.  She  could  not,  then,  honestly  neglect 
any  fair  or  convenient  opportunity  to  give  early  notice  of  her 
right,  and  of  her  husband's  want  of  authority,  unless  she  in- 
tended to  be  bound  by  any  payment  which  might  be  made  to 
her  husband,  or  any  other  arrangement  the  purchaser  might 
make  with  him  in  ^e  mean  time.   She  must  have  known  thai 
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payment  to  the  husband  would  be  the  natural  result  of  her 
neglect  to  give  the  notice.  And  if,  under  such  circumstances, 
she,  having  a  good  opportunity  to  give  the  notice,  yet  refrained 
from  giving  it  until  payment  had  been  made  to  the  husband, 
or  the  purchaser  had  parted  with  property  on  the  faith  of  the 
husband's  right,  she  should  be  bound  by  the  acts  of  her  hus- 
band, and  suffer  the  consequences  of  the  error  into  which  her 
neglect  had  led  the  purchaser;  and  to  allow  her  to  recover  the 
price  again,  after  the  purchaser  had  thus  paid  for  it,  would  be 
to  aid  her  in  the  commission  of  a  gross  fraud.  Under  such 
circumstances,  upon  every  principle  of  justice,  she  would  be 
as  much  estopped  as  if  she  had  stood  by  at  the  sale  without 
objection,  and  permitted  the  husband  to  sell  the  horse  as  his 
own. 

The  defendant  therefore  had  a  right  to  show  that  he  had 
thus  been  led  into  paying  the  husband  for  the  horse,  or  part* 
ing  with  property  on  the  faith  of  the  husband's  right,  in  conse- 
quence of  her  negligence  in  giving  notice  of  her  rights  when 
she  had  a  fair  opportunity  to  do  so,  and  when  she  knew  that 
payment  had  not  been  made.  He  had  therefore  the  right  to 
go  fully  into  the  question  of  delay  in  giving  the  notice,  her 
opportunities  for  giving  it,  her  knowledge  that  payment  had 
not  been  made,  and  the  fact  of  his  pa3ring  or  parting  with 
property  on  the  faith  of  the  husband's  right;  and  being  on 
cross-examination,  it  was  entirely  immaterial  which  of  these 
facts  he  should  show  first.  The  question  proposed  was  en- 
tirely legitimate  on  cross-examination,  as  she  had  testified  in 
chief  that  she  had  never  sold  the  horse,  nor  authorized  the 
husband  to  sell  him,  and  that,  if  she  had  her  rights,  the  horse 
would  still  have  been  in  her  possession.  The  court  therefore 
erred  in  overruling  the  question. 

It  is  clear,  from  the  subsequent  testimony  in  the  cause,  that 
this  error  was  calculated  materially  to  prejudice  the  defense, 
as  it  appeared  from  the  testimony  of  Sevenoakes,  which  was 
confirmed  by  that  of  the  husband,  and  which  was  not  dis- 
puted, that  during  the  time  to  which  the  question  referred, — 
that  is,  between  the  morning  when  she  was  informed  of  the 
sale  and  the  time  when  the  horse  was  taken  on  the  chattel 
mortgage, — Sevenoakes  did  actually  pay  the  husband  for  the 
horse  through  another  trade,  which  was  made  between  them 
about  the  twentieth  day  of  November,  and  the  note  the  hus- 
band had  taken  for  the  horse  was  given  up. 

As  the  record  does  not  purport  to  give  the  whole  charge,  we 
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cannot  say  it  was  erroneous.  The  charge,  as  a  whole,  may 
have  been  in  accordance  with  the  principles  above  laid  down. 
But  if  the  whole  charge  is  stated  in  the  record,  it  was  inappli- 
cable to  the  case,  and  calculated  to  mislead  the  jury.  The 
jury  should  have  been  directly  told  that  if  they  should  find 
that  the  plaintiff,  having  notice  of  the  sale,  and  ihai  payment 
was  still  to  be  made,  neglected  to  give  notice  of  her  rights 
when  she  had  convenient  opportunity  to  do  so,  she  took  upon 
herself  the  risk  of  payment  being  made  to  the  husband  in  the 
mean  time;  and  if  they  should  find  that  the  purchaser  had,  in 
good  faith,  continued  to  deal  with  the  husband  as  the  only 
party  in  interest,  and  had  paid  him  for  the  horse,  she  would 
be  bound  by  the  acts  of  her  husband  as  if  they  had  been  done 
by  herself. 

The  judgment  must  be  reversed,  with  oorts,  and  a  new  trial 
granted. 

CooLST,  J.,  ccmoorred. 

Mabtdt,  C.  J.,  did  not  sit  in  this  oaae. 

Campbeix,  J.,  dissented. 

Wmnsfls  MAT  BB  Asked  on  Csoss-iXAKnrATioH  to  Gxtb  or  Drazl 

oircnmitBiioes  Boironnding  fact  to  which  he  has  taetified,  and  twiding  to  dis- 
prove its  ezistenoe:  PhUlipa  v.  BkoeB,  84  Am.  Dee.  373;  and  may  be  exam- 
ined folly  as  to  his  knowledge  teaching  any  and  all  facta  material  to  the  case: 
FraUck  ▼.  Preakif,  65  Id.  413,  and  note  418;  see  also  DavU  ▼.  Sknma^  81  Id. 
462.  The  principal  case  is  cited  to  the  point  that  on  cross-examination  it  ii 
permissible  to  go  as  fully  into  the  snbject  as  may  be  necessary  to  draw  from 
the  witness  all  he  may  know  concerning  the  transaction  abont  which  he  has 
testified  on  the  direct  examination,  and  to  put  before  the  jury  any  pertinent 
facts  which  will  have  a  tendency  to  controvert  the  testimony  which  has  been 
given  by  the  witness  in  favor  of  the  party  calling  him;  Detroit' and  MUwauhee 
R.  R.  Co,  V.  Van  Stekiburg,  17  Mich.  109;  Turner  v.  Grand  Rapida,  20  Id. 
376. 

Marrtbt)  Wokah  mat  bb  Estofpbd  by  frandnlent  representations^  or  by 
oonoealment,  as  to  her  separate  property:  Craeena  v.  Booth,  58  Am.  Dec.  112, 
and  note  114-117,  treating  this  subject  at  length;  Bradley  v.  Snyder,  58  Id. 
664,  and  note  560;  Wiaeman  v.  Macy,  83  Id.  316,  and  note  318;  hot  see 
LovoeU  V.  DaaMa,  61  Id.  448,  and  note  463;  Morriaon  v.  WUaon,  73  Id.  593. 
and  note  599;  Chifin  v.  Sheffield,  TJ  Id.  646,  note  651;  Fahie  v.  Preaaey,  80 
Id.  401;  Keen  v.  CoUman,  80  Id.  524^  note  525.  The  principal  case  is  cited 
to  the  point  that  equity  reoognises  the  separate  existence  of  the  wife,  even 
under  all  the  disabilities  of  coverture,  and  regards  her  as  a  rational  and  re- 
sponsible subject  of  its  jurisdiction,  entitled  to  its  protection  and  amenabla 
to  the  decrees  of  a  court  of  conscience,  and  that  consequently  she  may  bind 
herself  by  means  of  equitable  estoppel:  Roaenthal  v.  Maiyhagh,  33  Ohio  St.  1G8. 
So  where  a  wife  is  present  at  a  sale  of  personal  property  by  her  husband.  antJ 
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•MOD ted  to  it,  this  is  sufficient  to  cut  off  her  rights  where  her  written  con- 
sent is  not  necessary:  Hobnan  ▼.  OUUUe,  24  Mich.  416.  The  principal  case 
is  also  cited  to  the  point  that  where  a  creditor,  by  attaching  property  and  by 
his  representations,  leads  another  creditor  to  suppose  that  he  also  has  a  right 
to  attach  it,  and  he  does  so^  the  first  is  estopped  as  against  him  from  there- 
after claiming  that  he  himself  was  the  owner  of  it:  Vcamekr  v.  CVtMtmofi, 
42  Id.  468 

QlYINO    OR    ReFUSINO    iNSTRUCnON    NOT    EXGEPTXD    TO    NOB    FOBMZNO 

Pakt  or  RiooBD  will  not  be  noticed  in  appellate  court:  Frice  t.  State,  72 
Am.  Dec  IdS,  and  note  201. 


{ 


Ladub  v.  Dbtboit  and  Milwaukee  B.  E.  Co, 

[18  MicmoAxr,  880.] 

MoBiroioB  OF  Land  Oonvbtb  No  Titlb,  Legal  or  Equitably  to  Mobt- 
OAGBi^  but  the  title  remains  in  the  mortgagor  nntil  foredosnre  and  sale, 
and  the  mortgage  is  but  a  security  in  the  nature  of  a  specific  lien  for  the 
debt 

Mobtoaob  to  Sboctbb  Futubb  Advanobs  Which  It  is  Optional  with 
Mobtoaobb  to  make  or  not  is  not  efieotual  as  an  encumbrance  until  the 
advances  are  made,  and  constitutes  no  lien  for  advances  made  after  the 
mortgagor  has  conveyed  the  property  and  the  deed  has  been  recorded. 

Rboobd  of  Mobtoaob  to  Sxcubb  Futubb  Advances  Which  abb  Optional 
with  Mobtgaoeb  puts  a  purchaser  from  the  mortgagor  upon  notice 
only  as  to  such  advances  as  are  made  before  the  record  of  his  deed. 

Mobtoaob  Inscbumbnt  without  Ant  Debt,  LiABmrr,  ob  Obligation 
Sboubed  bt  It  can  have  no^resent  legal  effect  as  a  mortgage  or  encum- 
brance upon  the  land;  and  the  mere  recording  of  the  instrument  cannot 
make  it  such,  nor  have  any  greater  effect  than  to  put  a  purchaser  or  en- 
cumbrancer upon  inquiry  as  to  whether  an  advance  has  been  made  or  a 
liability  incurred  for  which  it  may  stand  as  security. 

Rboobd  of  Deed  fbom  Mobtoagob  of  Mobtgagb  to  Seoube  Futubb  Ad- 
vances which  are  optional  with  the  mortgagee  is  sufficient  notice  to  the 
latter  not  to  ipcur  further  liabilities  on  the  faith  of  the  mortgage,  and  the 
purchaser  is  under  no  obligation  to  give  the  mor^^agee  actual  notice  of 
his  deed. 

Bill  in  equity  to  forcloBe  a  mortgage.  The  opuuon  states 
tbecaee. 

0.  V.  N.  Lathrop^  for  the  complaiiiant. 

J7.  if.  Emmons  and  A.  Pond^  for  the  defendants. 

By  Court,  Chbistiancy,  J.  The  mortgage  which  the  bill  in 
this  case  seeks  to  foreclose  was  executed  by  John  Ladue  to 
the  complainant  and  Francis  E.  Eldred,  composing  the  firm 
of  Ladue  and  Eldred,  on  the  fourth  day  of  August,  1852,  to 
secure  and  indemnify  the  firm  against  any  indorsements 
which  might  be  made,  or  liabilities  to  be  incurred,  by  them 


Digitized  by 


Google 


760  Ladue  t?.  Detroit  etc.  R.  R.  Co.  [Mich. 

as  sureties  for  John  Ladue,  as  well  as  for  any  moneys  they 
might  advance  for  him,  according  to  the  condition  of  a  bond 
to  which  the  mortgage  was  collateral,  and  which  was  of  like 
effect.  There  was  nothing  in  the  papers  or  in  the  arrange- 
ment l>etween  the  parties  whicb  bound  Ladue  and  Eldred  to 
make  any  advances  or  to  indorse  any  paper  for  John  Ladue, 
or  to  incur  any  liability  for  him;  nor  was  the  latter  bound  to 
accept  any  such  accommodation.  The  effect  of  the  arrange- 
ment was  that  such  advances  and  liabilities,  if  made  or  in- 
curred, would  be  purely  optional  on  the  part  of  the  mortgagees. 
This  mortgage  was  duly  recorded  on  the  day  of  its  date.  On 
the  ninth  day  of  May,  1853,  John  Ladue,  the  mortgagor,  sold 
and  conveyed  the  mortgaged  premises  to  Charles  Howard 
(through  whom  the  railroad  company  derive  their  title)  by 
warranty  deed,  which  was  duly  recorded  on  the  ninth  day  of 
July,  1853.  John  Ladue,  however,  remained  in  possession, 
using  the  premises  as  before,  until  his  death,  December  4, 
1854. 

No  claim  is  made  for  any  advances  made  by  Ladue  and 
Eldred  to  John  Ladue,  but  the  whole  claim  under  the  mort- 
gage is  based  upon  indorsements  made  for  him  by  the  mort- 
gagees, which  have  been  paid  by  Andrew  Ladue,  one  of  the 
complainants,  and  all  these  indorsements,  as  shown  by  the 
proofs,  were  made  some  time  after  the  sale  to  Howard  and 
the  recording  of  his  deed.  Whatever  indorsements  were  made 
prior  to  that  time  seem  to  have  been  taken  up  by  John  Ladue; 
and  it  does  not  satisfactorily  appear  by  the  evidence  that  any  oi 
these  indorsements  made  since  the  recording  of  Howard's  deed 
were  made  in  renewal  of  paper  indorsed  by  them  previous  to 
that  time.  No  indorsements  made  prior  to  the  recording  of 
Howard's  deed  are  in  any  way  involved,  and  the  case  may 
therefore  be  considered  in  all  respects  in  the  same  light  as  if  no 
such  previous  indorsements  had  ever  been  made,  especially  as 
it  does  not  appear  that,  at  the  time  of  the  sale  to  Howard,  or 
the  recording  of  his  deed,  there  was  any  existing  unsatisfied 
indorsement,  or  any  subsisting  liability,  inchoate  or  otherwise, 
incurred  by  the  mortgagees  for  the  mortgagor 

The  mortgagees,  at  the  time  of  the  indorsements  in  ques- 
tion, had  no  notice  of  the  deed  to  Howard,  unless  the  record 
of  that  deed  is  to  be  considered  such  notice,  the  deed  having 
been  some  months  previously  recorded.  The  validity  of  the 
mortgage  as  between  the  parties,  for  any  amount  of  advances 
which  might  be  made  or  liabilities  incurred  under  it,  after 
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ihdy  should  have  been  thus  made  or  incurred,  is  not  ques- 
tioned by  the  defendants;  nor  is  it  denied  that  the  record  of 
it  would  be  sufficient  notice  to  subsequent  purchasers  and 
encumbrancers  of  the  amount  which  the  mortgagees  might 
actually  have  advanced  or  indorsed  for  the  mortgagor;  or  in 
other  words,  the  amount  for  which  it  had  become  an  actual 
and  subsisting  security  at  the  time  when  the  question  of 
notice  of  the  mortgage  became  material,  —  which,  for  the  pur- 
poses of  this  case,  is  admitted  to  cover  the  period  from  the 
purchase  by  Howard  down  to  the  time  of  the  recording  of  his 
deed,  the  record  of  which  is  claimed  to  be  notice  to  the  mort- 
gagees as  regards  any  advances  made  to  or  liabilities  incurred 
by  them  for  the  mortgagor  after  the  recording  of  the  deed. 
Nor  is  it  denied  that  if  the  mortgagees,  by  the  contracts  or 
arrangements  between  them  and  the  mortgagor  (to  secure 
which,  on  the  part  of  the  latter,  was  the  object  of  the  mort- 
gage), had  been  bound  to  mak6  advances  or  to  indorse  for  the 
mortgagor,  the  record  of  the  mortgage  would  have  ibeen  full 
notice  to  Howard,  and  the  mortgage  would  have  been  good 
against  him,  though  the  advances  were  not  in  fact  made  or 
the  paper  indorsed  until  after  the  deed  to  him  and  actual 
notice  of  that  deed  to  the  mortgagees. 

The  defendants  also  admit  that  the  result  would  be  the  same 
under  this  mortgage,  as  to  any  advances  made  or  paper  in- 
dorsed by  the  mortgagees  for  the  mortgagor,  before  they  had 
actual  or  constructive  notice  of  the  sale  and  deed  to  Howard; 
but  they  insist  that,  as  there  was  not  at  the  time  of  Howard's 
purchase  or  the  recording  of  his  deed  any  debt  of  the  mort- 
gagor, or  any  liability  incurred  for  him  by  the  mortgagees,  ab- 
solute or  inchoate,  nor  any  obligation  on  their  part  to  incur 
such  liability,  the  mortgage  was  not  then  an  encumbrance  in 
fact  or  in  legal  effect;  that  it  could  only  become  such  from  .the 
time  when  the  advances  or  indorsements  were  actually  made; 
and  it  being  optional  with  the  mortgagees  whether  they  would 
make  any  such  advances  or  indorsements;  and  the  indorse- 
ments being  made  subsequent  to  the  recording  of  Howard's 
deed,  the  mortgage  is,  in  legal  effect,  subsequent  to  the  deed, 
and  the  record  of  the  deed  was  notice  to  the  mortgagees  of 
Howard's  rights. 

The  first  question,  therefore,  for  our  determination  is.  What 
was  the  legal  effect  of  the  mortgage  (if  any)  upon  the  land  at 
the  time  of  the  recording  of  the  mori^gor's  deed  to  Howard? 

That  a  mortgage  in  this  state,  both  at  law  and  in  equity, 
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even  when  given  to  secure  a  debt  actually  subsiBting  at  its 
date,  conveys  no  title  of  the  land  to  the  mortgagee  (especially 
since  the  statute  of  1843  taking  away  ejectment  by  the  mort* 
gagee),  that  the  title  remains  in  the  mortgagor  until  fore- 
closure and  sale,  and  that  the  mortgage  is  but  a  security,  in 
the  nature  of  a  specific  lien,  for  the  debt,  has  been  already 
settled  by  the  decisions  of  this  court:  Dougherty  v.  RaruiaUf 
8  Mich.  681;  Caruthers  v.  Humphrey j  12  Id.  270;  and  Crip- 
pen  V.  MarrtBonj  13  Id.  23.  This  is  in  accordance  with  the 
well-settled  law  of  the  state  of  New  York,  from  which  our 
system  of  law  in  regard  to  mortgages  has  been  in  a  great 
measure  derived:  Jackson  v.  WiUard,  4  Johns.  41;  CoUine  v. 
Torry,  7  Id.  278  [5  Am.  Dec.  273];  Runyan  v.  Mereereau, 
11  Id.  534  [6  Am.  Dec.  393];  Gardner  v.  Heartt,  3  Denio,  232; 
Edwards  v.  Farmers*  Ins.  Co.,  21  Wend.  467;  Waring  v.  Smytk^ 
2  Barb.  Ch.  119  [47  Am.  Dec.  299];  Bryan  v.  BuUs^  27  Barb. 
604;  Syracuse  City  Bank  v.  Talhnan,  31  Id.  201;  KartrigJU  v. 
Cody,  21  If.  Y.  343  [78  Am.  Dec.  146]. 

This  view  of  a  mortgage  is  also  sustained  by  several  of  tne 
English  decisions,  and  substantially  this  is  the  more  generally 
received  American  doctrine,  as  will  sufficiently  appear  by 
reference  to  the  decisions,  most  of  which  have  been  carefully 
collected  in  the  elaborate  brief  of  the  defendant's  counsel,  but 
which  are  too  numerous  to  be  cited  here.  There  are  excep- 
tions and  peculiarities  in  particular  states,  in  some  of  which, 
as  in  some  of  the  New  England  states  and  Kentucky,  the  old 
idea  of  an  estate  upon  a  condition  continues  to  rankle  in  the 
law  of  mortgages,  like  a  foreign  substance  in  ibhe  living  organ- 
ism, but  is  rapidly  being  eliminated  and  thrown  off  by  the 
healthy  action  of  the  courts  under  a  more  vigorous  application 
of  plain  common  sense.  But  few  of  the  incidents  of  this  anti- 
quated doctrine  are  now  recognized  in  most  of  the  states  of  this 
Union.  The  title,  for  nearly  all  practical  purposes,  being  now 
recognized,  both  at  law  and  in  equity,  as  continuing  in  the 
mortgagor,  and  the  mortgage  as  a  mere  lien  for  the  security  of 
the  debt.  But  wherever  any  vestige  of  this  now  nearly  ex- 
ploded idea  continues  to  prevail  in  connection  with  the  more 
liberal  doctrines  of  modem  times  which  the  courts  have  been 
compelled  from  time  to  time  to  adopt,  it  serves  only  to  confuse 
and  deform 'the  law  of  mortgages  by  various  anomalies  and 
inconsistencies,  making  it  a  chaos  of  arbitrary  and  discordant 
rules  resting  upon  no  broad  or  just  principle;  while  by  recog* 
nizing  the  mortgage  as  a  mere  lien  for  the  security  of  the  debt, 
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at  law  as  well  as  in  equity,  and  thus  giving  it  effect  according 
to  the  real  understanding  and  intention  of  the  parties,  the  law 
of  mortgages  becomes  at  once  a  system  of  homogeneous  prin- 
ciples,  easily  understood  and  applied,  and  just  in  their  opera- 
tion. 

A  mortgage,  then,  being  a  mere  security  for  the  debt  or  lia- 
bility secured  by  it,  it  necessarily  results, — 

1.  That  the  debt  or  liability  secured  is  the  principal,  and 
the  mortgage  but  an  incident  or  accessory:  See  cases  above 
cited;  also  Richards  v.  Syms,  Barn.  Ch.  90;  Soaih  v.  Smith,  5 
Conn.  133;  Lucas  v.  Harris,  20  111.  165;  Vansant  v.  Allmon, 
23  Id.  30;  Ord  v.  McKee,  5  Cal.  515;  EUism  v.  Daniels,  11 N.  H. 
274;  Hughes  v.  Edwards,  9  Wheat.  489;  Oreen  v.  Hart,  1  Johns. 
580;  McGan  v.  Marshall,  7  Humph.  121;  4  Kent's  Com.  193; 
McMillan  v.  Richards,  9  Cal.  365  [70  Am.  Dec.  655]. 

2.  That  anything  which  transfers  the  debt  (though  by  parol 
or  mere  delivery)  transfers  the  mortgage  with  it:  See  cases 
above  cited,  especially  Vansant  v.  AUmon,  23  111.  80;  Ord  v. 
McKee,  5  Cal.  515;  EUison  v.  Daniels,  11  N.  H.  274;  see  also 
MaHin  v.  MowUn,  2  Burr.  978;  Clark  v.  Beach,  6  Conn.  164; 
SwUherin  v.  Mendurm,  5  N.  H.  420;  WUson  v.  KimbaH,  27  Id. 
300;  Blale  v.  Williams,  36  Id.  39;  Crow  v.  Vance,  4  Iowa,  434; 
Clearwater  v.  Rose,  1  Blackf.  137;  Jackson  v.  Blodget,  5  Cow. 
202;  Mechanic^  Bank  v.  Niagara  Bank,  9  Wend.  410;  Green 
V.  Hart,  1  Johns.  580. 

3.  That  an  assignment  of  the  mortgage  without  the  debt  is  a 
mere  nullity:  EUison  v.  Daniels,  11  N.  H.  274;  Jackson  v.  Bron^ 
son,  19  Johns.  325;  WiUon  v.  Troup,  2  Cow.  196  [14  Am.  Dec. 
458];  Weeks  v.  Eaton,  15  N.  H.  145;  Peters  v.  Jamestown  Bridge 
Co.,  5  Cal.  334  [63  Am.  Dec.  134];  Webb  v.  Flanders,  32  Me. 
175;  4  Kent's  Com.  193;  Thayer  v.  Campbell,  9  Mo.  277. 

4.  That  payment,  release,  or  anything  which  extinguishes 
the  debt  ipso  facto  extinguishes  the  mortgage:  Lane  v.  Shears, 
1  Wend.  433;  Sherman  v.  Sherman,  3  Ind.  337;  Ryan  v.  DwUap, 
17  HI.  40  [63  Am.  Dec.  334];  Armitage  v.  WicUiffe,  12  B.  Mon. 
496;  Paxon  v.  Paul,  3  Harr.  &  McH.  399;  Perkins  v.  Dibble, 
10  Ohio,  434  [36  Am.  Dec.  97];  Breckenridge  v.  Ormsby,  1 
J.  J.  Marsh.  257  [19  Am.  Dec.  71];  Cameron  v.  Irwin,  5  Hill, 
272.  It  will  be  seen  from  these  authorities  that  some,  if  not 
all,  of  these  incidents  or  characteristics  of  a  mortgage  are 
recognized  by  some  of  the  courts,  which  still  hold  the  mort- 
gage to  be  a  conveyance  of  the  estate, — an  idea,  however,  with 
which  they  are  utterly  inconsistent,  as  such  incidents  can  onlv 
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logically  flow  from  the  doctrine  that  the  estate  still  remaiDS  in 
the  mortgagor,  and  that  the  mortgage  is  but  a  lien  for  seoority 
of  a  debt. 

These  propositions  being  established,  the  necessary  result  is 
that  the  mortgage  instrument,  without  any  debt,  liability,  or 
obligation  secured  by  it,  can  have  no  present  legal  eflect  as  a 
mortgage  or  an  encumbrance  upon  the  land.  It  is  but  a 
shadow  without  a  substance,  an  incident  without  a  principal; 
and  it  can  make  no  difference  in  the  result  whether  there  has 
once  been  a  debt  or  liability  which  has  been  satisfied,  or 
whether  the  debt  or  liability  to  be  secured  has  not  yet  been 
created,  and  it  requires,  as  in  this  case,  some  future  agreement 
of  the  parties  to  give  it  existence.  At  most,  the  difference  is 
only  between  the  nonentity  which  follows  annihilation  and 
that  which  precedes  existence. 

The  instrument  can  only  take  effect  as  a  mortgage  or  en- 
cumbrance from  the  time  when  some  debt  or  liability  shall 
be  created,  or  some  binding  contract  is  made,  which  is  to  be 
secured  by  it.  Until  this  takes  place,  neither  the  land  nor 
the  parties,  nor  third  persons  are  bound  by  it.  It  constitutes 
of  itself  no  binding  contract  Either  party  may  disregard  or 
repudiate  it  at  his  pleasure.  It  is  but  a  part  of  an  arrange- 
ment, merely  contemplated  as  probable,  and  which  can  only 
be  rendered  effectual  by  the  future  consent  and  further  acts  of 
the  parties.  It  is  but  a  kind  of  conditional  proposition,  neither 
binding  nor  intended  to  bind  either  of  the  parties  till  subse- 
quently assented  to  or  adopted  by  both. 

Though  the  question  does  not  properly  arise  here,  we  take 
it  for  granted,  for  the  purposes  of  this  case,  that  the  mortgage 
instrument  may,  if  properly  executed,  go  upon  the  record,  and 
become  effectual  between  the  parties  when  the  debt  or  liability 
contemplated  shall  have  been  created,  unless  the  mortgagor 
has  in  the  mean  time — as  he  had  a  clear  right  to  do — parted 
with  the  title  and  deprived  himself  of  the  power  of  creating 
an  encumbrance  upon  it.  But  the  mere  recording  of  the  in- 
strument would  not  make  it  a  mortgage  or  encumbrance  in 
egal  effect  if  it  were  not  so  before,  nor  give  it  a  greater  effect 
as  to  third  persons  than  it  had  between  the  parties.  The  rec- 
ord of  such  an  instrument  might  be  an  intimation  that  ad- 
vances and  indorsements  were  contemplated  as  probable,  and 
that  they  might  therefore  have  been  already  made;  and  for 
this  reason  might,  to  this  extent,  properly  put  a  purchaser  or 
encumbrancer  upon  inquiry.    But  unless  it  is  to  have  a  greater 
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effect  than  the  record  of  other  mortgages,  it  could  be  uDtice 
ooly  of  such  facts  as  might  have  been  ascertained  by  inspec- 
tion of  the  instrument  and  papers  referred  to,  and  by  inquiry; 
in  other  words,  by  a  knowledge  of  the  rights  of  the  parties  in 
respect  to  the  land  at  the  time  notice  became  material,  which, 
for  the  purposes  of  this  case,  as  already  explained,  we  shall 
assume  to  be  from  the  time  of  Howard's  purchase  down  to  the 
time  when  he  recorded  his  deed.  The  result  must  therefore 
be  the  same  here  as  if  there  had  been  no  record.  Had  Howard 
made  the  most  diligent  inquiry  in  connection  with  the  inspec- 
tion of  the  papers,  what  facts  could  he  have  ascertained? 
Nothing  material  to  the  rights  of  the  parties  or  to  his  own 
rights  beyond  the  facts  already  stated, — nothing  which  in  any 
manner  interfered  with  the  mortgagor's  absolute  right  of  sale. 
He  would  have  learned,  in  fact,  that  the  instrumeDt  recorded 
as  a  mortgage  was  not  in  legal  effect  a  mortgage,  nor  upon 
any  principle  of  justice  or  equity  an  encumbrance  upon  the 
land;  that  either  party  had  a  perfect  right  to  refuse  to  give 
that  future  assent,  or  to  enter  into  that  future  contract  or  ar- 
rangement by  which  alone  it  could  acquire  vitality  or  force. 
He  had  therefore  a  just  right  to  conclude  that  the  record  of 
his  deed  would  be  fair  notice  to  the  persons  mentioned  as 
mortgagees,  as  the  instrument  could  only  become  a  mortgage 
subsequent  to  that  time,  and  then  only  by  reason  of  some 
future  debt  or  liability,  which  it  required  the  further  assent 
and  agreement  of  the  parties  to  create.  He  had  a  right  to 
conclude  that  upon  every  sound  principle  Ladue  and  Eldred 
would,  as  prudent  men,  be  as  likely,  and  ought  to  be  as  much 
bound,  to  look  to  the  record  before  making  any  such  advances 
or  indorsing  paper  for  the  mortgagor  as  if  a  new  mortgage  for 
the  purpose  were  to  be  taken  at  the  time,  since  they  had  the 
same  option  to  make  the  advances  or  not  as  any  new  mort- 
gagee would  have  had,  and  ought  therefore  to  be  governed  by 
the  same  prudential  considerations.  And  they  must  be  pre- 
sumed to  have  known  that  John  Ladue,  until  such  advances 
or  indorsements  were  made  by  them,  had  full  power  to  sell 
the  land  free  from  any  encumbrance  of  the  mortgage  instru- 
ment, which  had  not  as  yet  become  a  mortgage. 

But  it  is  urged  on  the  part  of  the  complainant  that  it  was 
the  duty  of  Howard,  on  making  the  purchase,  to  give  actual 
notice  of  the  fact  to  the  mortgagees,  so  that  they  might  not 
afterwards  be  led  to  incur  further  liabilities  on  the  faith  of  the 
mortgage. 
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In  England,  where  there  is  no  general  registry  law  by  which 
the  record  of  deeds  and  mortgages  is  made  notice  to  all  the 
world,  and  the  state  of  the  title  cannot,  therefore,  be  always 
ascertained  in  this  way  as  with  us,  and  where  parties,  there- 
fore, can  only  rely  upon  actual  notice,  there  may  be  good  reason 
for  requiring  actual  notice  in  such  a  case.  But  upon  no  prin- 
ciple  which  I  have  been  able  to  comprehend  do  I  think  such 
actual  notice  should  be  required  in  a  case  like  the  present 
Nor  have  I  been  able  to  see  any  just  or  substantial  reason  why 
the  record  of  Howard's  deed  (which  was  long  before  this  mort- 
gage instrument  took  effect  as  an  encumbrance,  and  therefore 
prior  in  fact  and  law)  should  not  be  deemed  notice  to  the 
mortgagees  in  the  same  manner  and  to  the  same  extent  as  if 
their  mortgage  had  not  been  executed  or  recorded  until  the 
time  when  it  became  effectual  as  a  mortgage  by  their  indorse- 
ments. Within  the  very  spirit  and  purpose  of  the  r^;i8try 
law,  it  seems  to  me,  the  record  of  the  deed  must  be  held  notice 
in  the  one  case  as  well  as  in  the  other.  The  opposite  view,  it 
seems  to  me,  rests  upon  the  erroneous  idea  that  the  recording  of 
a  mortgage  adds  something  to  its  validity  as  between  the  parties, 
and  that,  even  as  between  them,  an  instrument  may  be  made 
a  mortgage  by  recording  it  which  would  not  have  tiiat  opera- 
tion without  the  record.  This,  certainly,  is  not  the  effect  of 
our  registry  laws.  If  Howard  could  not  rely  upon  the  record 
of  his  deed  for  giving  notice  to  these  mortgagees,  as  to  future 
advances  or  indorsements,  without  which  their  mortgage  in- 
strument could  never  become  effectual,  even  as  between  the 
parties,  then  it  is  difficult  to  see  why  he  should  be  allowed  to 
rely  upon  it  as  against  any  person  whom  he  might  know  had 
contemplated  purchasing  or  taking  a  mortgage  upon  the  prop- 
erty, and  whose  efforts  or  conversations  had  gone  so  £eu:  as  to 
render  it  probable  to  the  mind  of  such  person  that  his  pre- 
liminary negotiations  or  conversations  might,  at  some  future 
period,  have  resulted  in  a  purchase  or  a  mortgage;  though  at 
the  time  of  the  record  of  Howard's  deed  they  had  not  resulted 
in  any  binding  contract  whatever,  and  both  parties  were  at 
liberty  to  disregard  them  without  any  breach  of  futh.  As  to 
all  such  persons,  it  has,  I  think,  been  generally  conceded  that 
the  record  of  a  deed  is  sufficient  notice.  In  Craig  v.  Tappanj 
2  Sand.  Ch.  78,  a  case  cited  by  complainant's  counsel,  it  was 
held  that  notice  that  a  mortgage  was  about  to  be  made  is  not 
enough  to  bind  a  party  with  notice  of  the  mortgage.  And  see 
Cushing  v.  Hurdy  4  Pick.  253  [16  Am.  Dec.  835];  Warden  v. 
Adams,  15  Mass.  232. 
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I  have  thus  far  endeavored  to  show  that  upon  principles 
resulting  from  the  nature  of  a  mortgage,  as  recognized  here, 
this  mortgage  should  be  considered,  in  fact  and  in  legal  effect, 
subsequent  to  the  deed,  and  that  the  registry  of  the  deed  should 
therefore  be  considered  notice  to  the  mortgagees.  The  author- 
ities upon  this  question  are  not  so  numerous  as  one  would  bo 
led  to  expect;  but  the  few  which  are  to  be  found  are  conflict- 
ing. I  shall  first  notice  those  which  are  claimed  to  be  opposed 
to  the  conclusion  at  which  I  have  arrived.  The  English  au- 
thorities upon  this  question  I  consider  of  very  little,  if  any, 
weight,  for  the  reason  already  stated,  and  for  the  further 
reason  that,  for  several  purposes,  a  mortgage  is  there  still  held 
to  be  a  conveyance  of  the  estate  upon  condition,  and  the  mort- 
gagee as  having  the  legal  title, — a  doctrine  upon  which  the 
right  of  tacking  (never  recognized  in  this  state)  to  some  extent 
depends;  the  legal  title  coupled  with  an  equity  being  held  to 
prevail  over  an  equity:  4  Kent's  Com.  117;  Coote  on  Mortgages, 
410  et  seq.;  opinion  of  Lord  Cranworth  in  Hopkinson  v.  Ralty  7 
Jur.,  N.  S.,  1209.  The  latter  remark  applies  also  with  equal 
force  to  the  decisions  cited  from  Kentucky.  Nelson  v.  Boyce, 
7  J.  J.  Marsh.  401  [28  Am.  Dec.  411],  goes  upon  the  express 
ground  that  the  mortgage  conveys  the  legal  title,  and  that  the 
mortgagee,  therefore,  is  not  bound  to  notice  the  record  of  a 
mortgage  subsequently  made  by  the  mortgagor,  who  has  only 
the  equity  of  redemption.  It  cites  Kentucky  Bank  *etc.  v.  Vance, 
4  Litt.  173,  as  supporting  the  doctrine  of  tacking  upon  this 
ground.  Nelson  v.  Boyce,  supra,  also  assigns,  as  another  reason 
why  the  record  should  not  be  notice,  a  provision  of  their  stat- 
ute allowing  sixty  days  in  which  to  record  a  mortgage,  and 
says  an  examination  of  the  record  by  the  first  mortgagee 
might  therefore  be  of  no  use. 

Now,  it  is  clear  that  neither  of  these  reasons  for  refusing  to 
the  record  the  efiect  of  notice  exists  here.  Of  the  case  of  Bur^ 
dett  V.  Clay,  8  B.  Mon.  287  (besides  the  fact  that  the  mort- 
gagee there  holds  the  legal  estate),  it  may  frurther  be  noticed 
that  though  the  previously  recorded  mortage  was  in  part  to 
secure  future  liabilities,  yet  all  the  liabilities  were  incurred 
before  the  subsequent  mortgage.  There  are  some  few  cases  in 
this  country,  decided  mainly,  if  not  solely,  upon  the  authority 
of  Gordon  v.  Oraham,  7  Vin.  Abr.  52,  8.  C,  2  Eq.  Cas.  Abr. 
598,  which  can  have  little  influence  here,  not  only  for  the  rea* 
son  above  stated,  but  because  the  case  itself  is  no  longer  law 
even  in  England.    This  case  decided  that  a  mortgagee  hold- 
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ing  a  mortgage  to  eecare  money  lent,  and  future  advances 
(which  he  was  not  bound  to  make),  was  entitled  to  preference 
over  a  subsequent  mortgagee,  even  for  advances  made  after 
notice  of  the  second  mortgage.  But  so  far  as  relates  to  ad- 
vances made  after  such  notice,  this  case  was  expressly  over- 
ruled by  the  house  of  lords  in  Hophinaon  v.  RaUj  7  Jur.,  N.  S., 
1209;  S.  C.  5  L.  T.,  N.  S.,  90. 

Most  of  the  cases  cited  by  complainant's  counsel  against  the 
proposition  I  have  endeavored  to  establish  have  no  bearing 
upon  the  particular  question  we  are  now  discussing.  Utica 
Bank  v.  Finch,  3  Barb.  Ch.  293  [49  Am.  Dec.  175],  only  de- 
cides that  when  a  mortgage  is  given  to  secure  an  existing 
debt  the  mortgagee  does  not  lose  his  security  by  extending 
the  time  and  taking  a  renewal  note  for  the  same  debt.  In 
Craig  v.  Tappan,  2  Sand.  Ch.  78,  the  question  of  notice  did 
not  arise,  and  so  feur  as  the  reasoning  of  the  court  has  any 
bearing  upon  the  present  question,  it  is  in  favor  of  the  posi- 
tion I  have  endeavored  to  establish.  In  King  v.  MeVickar,  3 
Id.  208,  Stuyvesant  v.  Hone,  1  Id.  419,  and  Stuyvesant  v.  Hall, 
2  Barb.  Ch.  151,  no  question  of  future  advances  or  liabilities 
was  involved;  but  the  question  relating  to  the  effect  of  the 
record  was  similar  to  that  decided  in  this  court  in  James  v. 
Brown,  11  Mich.  25,  and  decided  the  same  way, — a  question 
so  entirely  foreign  to  that  we  are  now  discussing  as  to  require 
no  comment. 

Frye  v.  IJUnoia  Bank,  11  Dl.  381,  only  decides  that  a  mort- 
gage subsequently  executed  is  entitled  to  preference  over  one 
previously  executed  for  future  advances,  after  notice  of  the 
second  mortgage  to  the  first  mortgagee.  The  notice  in  this 
case  happened  to  be  an  actual  notice,  but  the  question  of  the 
effect  of  the  record,  as  notice,  was  not  involved  nor  decided. 
Rowan  v.  Sharp^s  Rifle  Co.,  29  Conn.  282,  has  no  bearing  upon 
this  question.  The  title  had  never  been  in  the  debtor,  but  was 
conveyed  by  a  third  person  to  and  held  by  the  creditors,  in 
security  for  future  advances  for  the  debtor,  which  the  creditors 
had  agreed  to  make.  The  decision  stands  well  upon  two 
grounds:  1.  The  title  being  in  the  creditors,  and  not  in  the 
debtor,  the  creditors  were  not  bound  to  notice  the  record  of  a 
mortgage  made  by  the  debtor,  who  had  no  title;  2.  That  the 
advances  were  not  voluntary,  the  creditors  being  bound  to  ad- 
vance forty  thousand  dollars,  and  the  balance  being  advanced 
to  save  their  interest  and  to  carry  the  contract  into  effect. 
Hence  the  creditors  were  allowed  priority  for  all  their  ad- 
vances, though  part  were  made  after  notice  of  the  mortgage. 
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In  WiUan  y.  RusseU,  13  Md.  495,  the  deed  of  trust,  which 
was  in  the  nature  of  a  mortgage,  recited  that  the  mortgagees 
had.agreed  to  loan  the  mortgagors  their  notes,  from  time  to 
time,  as  might  be  desired,  etc.  The  case  seems  to  have  been 
decided  mainly  on  the  authority  of  Chrdan  ▼.  OrcAam^  twpra^ 
the  authority  of  which  is  recognized,  though  it  was  not  needed 
in  that  case.  It  does  not  appear  whether  there  was  actual 
notice  of  the  second  mortgage,  and  no  difference  is  intimated 
between  actual  notice  and  the  record.  In  Taylor  v.  Maris^a 
Et^tb^  5  Rawle,  51,  the  question,  so  far  as  regarded  the 
effect  of  the  record,  was  similar  to  that  in  JafM9  ▼.  Brown^  11 
Mich.  25.  The  judgment  was,  in  legal  effect  as  well  as  in 
date,  a  prior  encumbrance,  and  the  mortgage,  in  legal  effect 
as  well  as  in  date,  subsequent  to  it.  There  were  no  future  ad- 
vances in  question. 

There  are,  however,  two  oases  (and  they  are  the  only  ones 
dted,  or  which  I  have  met  with)  which  are  directly  opposed 
to  the  conclusion  at  which  I  have  arrived,  and  which  go  to  the 
point  that  the  record  of  Howard's  deed  would  not  be  notice  to 
Ladue  and  M6ieA,—MeDanieU  v.  Odvin,  16  Vt  300  [42 
Am.  Dec.  512],  and  Truicoti  v.  King^  6  Barb.  346;  S.  C.  on 
appeal,  6  N.  Y.  166.  McDcmieU  v.  Cdlwaj  9upra^  rests  upon 
the  authority  of  English  cases,  among  which  is  that  of  Gordon 
V.  Oraham^  2  Eq.  Cas.  Abr.  598,  which  are  adopted  by  the 
court  as  authority.  The  case  expressly  holds  that  the  record 
of  the  second  mortgage  could  not  be  held  notice,  even  as  to 
subsequent  advances,  under  the  first  mortgage.  Judge  Red- 
field  (afterwards  chief  justice)  dissented.  See  his  remarks 
upon  this  question  (sustaining  the  views  I  have  adopted),  12 
Am.  Law  Reg.  191.  And  in  the  extent  and  character  of  the 
actual  notice  to  be  given  by  the  subsequent  to  the  prior  mort- 
gagee, this  case  would  not  probably  now  be  recognized  as  law 
in  any  court  in  this  country.  Trmeott  v.  King^  mpra^  was  the 
case  of  a  judgment  to  secure  a  sum  due,  as  weU  as  future  ad- 
vances which  might  be  made,  and  a  mortgage  was  subse- 
quently made  by  the  debtor.  Advances  were  made  by  the 
judgment  debtor  after  the  mortgage  was  recorded.  As  decided 
in  6  Barbour,  it  was  held  that  the  judgment  took  precedence 
for  all  advances  until  actual  notice  of  the  mortgage,  on  the 
ground  that  the  record  is  only  notice  to  subsequent,  and  not 
to  prior,  encumbrancers.  In  the  court  of  appeals  (6  N.  Y.), 
where  the  judgment  was  reversed  on  other  grounds,  Judge 
Jewett,  who  gives  the  leading  opinion  of  the  court,  does  not 
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allude  to  this  point.  It  is  only  alluded  to  by  Edmonds,  J., 
who  says:  "  It  is  well  settled  that  a  judgment  for  future  ad- 
vances  is  good,  not  only  against  the  debtor,  but  also  against 
subsequent  encumbrancers,  at  least  up  to  the  time  when  a  sub- 
sequent judgment  or  mortgage  should  intervene.  But  when 
such  subsequent  encumbrance  may  be  said  to  intervene  is  not 
so  well  settled,  whether  at  the  time  it  is  put  upon  record,  or  at 
the  time  the  prior  encumbrancer  has  actual  notice  of  it.  The 
supreme  court,  in  deciding  the  case,  held  that  it  ought  to  be 
only  from  the  time  of  actual  notice,  because  the  docketing  of 
a  judgment  or  recording  of  a  mortgage  was,  under  the  statute, 
notice  only  to  subsequent,  and  not  to  prior,  encumbrancers.  In 
this  I  am  inclined  to  think  the  court  was  right." 

Now,  it  seems  to  me  the  real  question  which  lay  at  the  basis 
of  the  inquiry  in  the  above  case,  and  to  which  that  decided  by 
the  court  was  only  incidental  and  secondary,  was.  Which  in 
legal  effect  was  the  prior,  and  which  the  subsequent,  encum- 
brance? and  this  depended  solely  upon  the  fact  when,  as 
regarded  the  advances  in  question,  they  respectively  took 
effect  Did  the  judgment,  in  legal  effect,  become  an  encum- 
brance for  such  advances  before  they  were  made  and  before 
there  was  any  agreement  that  they  should  be.  made?  What 
were  the  relative  rights  of  the  parties  to  the  judgment  at  the 
time  the  mortgage  was  recorded?  Could  the  judgment  be 
enforced  as  an  encumbrance  for  these  advances  by  reason  of 
any  rights  or  obligations  existing  between  the  parties  at  that 
time?  If  not,  then,  as  to  these  advances,  there  was  no  encum- 
brance at  the  time  the  mortgage  was  recorded,  and  the  encum- 
brance of  the  judgment  was,  in  legal  effect,  subsequent  to  the 
mortgage.  This,  which  seems  to  me  to  be  the  main  question, 
is  neither  discussed  nor  alluded  to  either  by  the  supreme  court 
or  the  court  of  appeals.  The  court  therefore,  in  simply  saying 
that  the  record  of  the  mortgage  is  notice  only  to  subsequent 
encumbrancers,  assume,  as  it  seems  to  me,  without  an  attempt 
to  establish,  the  main  point  in  controversy.  There  may,  per- 
haps, be  some  difference  in  principle  between  a  judgment  given 
as  security  for  future  advances  and  a  mortgage  given  for  a  like 
purpose.  But  if  there  is  not,  and  if  the  decision  in  Truscott  v. 
King,  supra,  is  to  be  considered  as  equally  applicable  to  a 
mortgage,  then  I  cannot  resist  the  conviction  that  it  is  in 
direct  conflict  with  the  principles  which  necessarily  result 
from  the  uniform  course  of  decision  in  that  state, — holding  a 
mortgage  to  be  a  mere  security  for  and  incident  of  the  debt, 
incapable  of  a  separate  and  independent  existence. 
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Having  examined  the  cases  relied  njwn  by  the  cojaplain- 
ant's  counsel  as  tending  to  controvert  the  conclusions  at  which 
I  have  arrived,  I  will  now  refer  to  those  of  an  opposite  ten- 
dency,  some  of  which  expressly  hold  the  record  to  be  notice  of 
the  intervening  conveyance  or  encumbrance. 

In  Collins  v.  CarKUy  13  111.  254,  there  was  a  mortgage  to 
«ecure  future  advances,  and  a  contract  subsequent  in  date 
and  time  of  record  for  the  sale  of  the  land  by  the  mortgagor, 
both  recorded.  It  was  held  the  mortgage  was  valid  for  those 
advances  only  which  were  made  prior  to  the  recording  of  the 
contract.  The  principle  is  not  discussed,  but  it  seems  to  be 
taken  for  granted  that  the  record  of  the  contract  was  notice  as 
to  advances  afterwards  made. 

In  Kramer  v.  Farmert?  and  Meehariicff  Banh^  15  Ohio,  253, 
It  was  held  that  a  mortgage  to  indemnify  against  indorse- 
ments to  be  made  for  the  mortgagor  is  valid  and  constitutes 
a  lien,  which  takes  precedence  of  the  lien  of  a  judgment  ren- 
dered after  such  indorsements  have  been  made.  But  it  is 
said  the  lien  of  a  judgment  would  probably  be  preferred  to 
the  lien  of  the  mortgage  for  advances  made  subsequent  to  the 
recovery  of  the  judgment  The  liability  of  the  mortgagee 
had  attached  before  the  subsequent  judgment,  and  therefore 
the  point  was  not  involved.  But  in  the  subsequent  case  of 
ffpodtfr  V.  Lawler,  17  Ohio,  371  [49  Am.  Dec.  461],  which  was 
also  the  case  of  a  mortgage  to  secure  future  advances,  it  was 
held  that  the  mortgage  must  be  postponed  to  a  mortgage  sub* 
sequently  recorded,  but  before  the  future  advances  were  made, 
thus  directly  holding  the  record  notice  as  to  advances  thereafter 
made  under  the  first  recorded  mortgage;  in  other  words,  treat- 
ing the  first  as  a  subsequent  mortgage  in  reference  to  ad- 
vances made  after  the  record  of  the  second.  It  is  true  that 
one  of  the  grounds  upon  which  the  decision  seems  to  be 
placed  is,  that  the  record  of  the  mortgage  (for  the  advances) 
ought  to  give  notice  of  the  amount  of  the  encumbrance. 

The  first  case,  so  far  as  I  have  been  able  to  discover,  which 
fully  meets  and  discusses  the  question  upon  principle,  is  that 
of  Terhoven  v.  £m»,  2  Pa.  St.  96.  It  was  the  case  of  a  judg- 
ment to  secure  future  advances,  which  were  optional;  and  it 
was  held  that  such  judgment,  as  to  advances  made  after  the 
rendition  of  a  subsequent  judgment,  was  not  a  lien  as  against 
the  latter.  The  judgments  are  treated  by  the  court  as  stand- 
ing upon  the  same  ground  as  mortgages,  and  the  question  is 
discussed  generally.    It  is  held  that  a  mortgage  to  secure  fu« 
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tore  advanoes  which  are  optional  does  not  take  effect  between 
the  parties  as  a  mortgage  or  encumbrance  until  some  advance 
has  been  made,  —  that,  if  not  made  until  after  another  mort- 
gage or  encumbrance  has  been  recorded,  it  is,  in  fiEtct,  as  to 
such  after  advances,  a  subsequent  and  not  a  prior  encum- 
brance; and  that  the  record  of  tiie  subsequently  recorded  mort- 
gage is  notice,  ah  to  such  after  advances,  as  much  as  if  the 
mortgage  first  recorded  had  not  been  executed  until  after  such 
advances  were  made.  The  doctrines  of  this  case  were  fiilly 
as  strongly  reaffirmed  in  Bank  of  Montgomery's  Appeal^  36 
Pa.  St.  170;  see  also  Parmentier  v.  GiUe$piey  9  Id.  86,  and 
note  a,  as  to  distinction  between  cases  when  the  mortgagee 
is  bound  to  make  the  advances  and  when  they  are  optional. 
The  doctrine  of  these  cases  is  pronounced  reasonable  by 
Sanford,  J.,  delivering  the  opinion  of  the  court  in  Boswell  v. 
ChodwiUy  31  Conn.  74,  and  he  pointedly  asks  why  such  mort- 
gage should  not  be  treated  '*  in  all  respects  as  if  executed  at 
the  time  when  the  advances  are  made."  But  one  of  the 
judges  dissented  as  to  this  point,  and  the  case  was  decider* 
upon  other  grounds. 

Judge  Redfield,  late  chief  justice  of  Vermont,  ably  discusses 
this  question  in  a  note  to  the  case  of  BosweU  v.  Ooodwirij  8 
Am.  Law  Reg.,  N.  S.,  92,  arriving  substantially  at  the  sanie 
conclusion  as  that  at  which  I  have  arrived.  And  Mr.  Wash- 
bum  (in  1  Washburn  on  Real  Property,  642)  says  it  seems 
now  to  be  the  general  rule. 

The  counsel  for  the  complainant  have  strongly  urged  the 
inconvenience  which  must  result,  especially  to  banks  and 
bankers  (who  are  accustomed  to  take  such  mortgages),  by  re- 
quiring an  examination  of  the  record  every  time  tiiey  are 
called  upon  to  make  such  advances  under  such  a  mortgage. 
Like  Judge  Redfield  (in  the  note  above  cited),  I  have  not 
'*  been  able  to  comprehend  "  this  hardship.  It  is,  at  most,  but 
the  same  inconvenience  to  which  all  oUier  parties  are  com- 
pelled to  submit  when  they  lend  money  on  the  security'of  real 
estate, — the  trouble  of  looking  to  the  value  of  the  security. 
But  in  truth,  the  inconvenience  is  very  slight.  Under  any  rule 
of  decision  they  would  be  compelled  to  look  to  the  record  title 
when  the  mortgage  is  originally  taken.  At  the  next  advance 
they  have  only  to  look  back  to  this  period,  and  for  any  future 
advance  only  back  to  the  last;  which  would  generally  be  but 
the  work  of  a  few  minutes,  and  much  lees  inconvenience  than 
they  have  to  submit  to  in  their  ordinary  daily  business  in 
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making  inquiries  as  to  the  responsibility,  the  signatures,  and 
identity  of  the  parties  to  commercial  paper.  But  if  th^re  be 
any  hardship,  it  is  one  which  they  can  readily  overcome,  by 
agreeing  to  make  the  advances;  in  other  words,  by  entering 
into  some  contract,  for  the  performance  of  which,  by  the  other 
party,  the  mortgage  may  operate  as  a  security.  They  can 
hardly  be  heard  to  complain  of  it  as  a  hardship  that  the  courts 
refuse  to  give  them  the  benefits  of  a  contract  which,  from 
prudential  or  other  considerations,  they  were  unwilling  to 
make,  and  did  not  make  until  after  the  rights  of  other  par- 
ties have  intervened.  Courts  can  give  effect  only  to  the  con- 
tracts the  parties  have  made,  and  from  the  time  they  took 
effect. 

The  decree  must  be  reversed,  and  the  bill  dismissed;  and 
the  appellants  must  recover  their  costs  in  both  oourts. 

Martin,  C.  J.,  and  Cooley,  J.,  concurred. 

Campbell,  J.,  did  not  sit  in  this  case. 

MOBTOAOB  OOWXTB  No  TiTLI,  AND  CbXATB  MxBXLT  LbN  AB  flsUUKiTI 

FOB  DxBT.  For  oases  taking  this  view  of  mortgages,  see  WUmer^s  Appeal,  S4 
Am.  Deo.  506;  DtOton  v.  Waraehauer,  S2  Id.  766,  and  cases  oited  in  the  note 
775;  Thnms  v.  ShaMon,  SI  Id.  632.  The  principal  case  is  cited  to  this  point 
in  HogBeUY.BOii,  17  Mich.  363;  PAe^p* t. ^effiei;  S Nat.  Bank.  Beg.  392;  and 
also  to  the  point  that  a  mortgagee  has  no  possessory  right  until  foreolosave: 
Newton  t.  Slif,  16  Mich.  396. 

MoBituoB  TO  Sioa&B  FuTURB  Adtangis  that  abb  Optional  with  Mobt- 
OAOBX  becomes  effectnal  as  a  lien  when  the  adTsnces  are  made,  and  will  be 
postponed  as  to  sach  advanoes  as  are  made  subsequent  to  the  recording  of  a 
second  mortgage,  or  of  a  conveyance  by  the  mortgagor:  See  BoeweOY,  Oood- 
lojn,  Sl  Am.  Bee.  169,  and  note  174;  Spader  v.  Lawler,  48  Id.  461,  and  the 
cases  cited  in  the  note  463;  but  see  Commercial  Bank  r.  Cunningham,  85  Id. 
322;  Mantifaeturere'  etc.  Bank  v.  Bank  qf  Pennaylvania,  42  Id.  240.  The  prin- 
cipal case  is  cited  to  the  point  that  where  there  is  no  obligation  on  the  part 
of  the  m<v^gagee  to  make  advances  or  incnr  liabilities  which  the  mortgage  is 
to  secnre,  bat  this  is  optional  with  him,  if  he  make  sach  advances  or  inoar 
sach  liabilities  with  notice  that  the  mortgaged  properly  has  been  pnrdhased 
or  encnmbered  by  another,  the  mortgage  will  not  prevail  against  the  sab- 
seqnent  parchaser  or  encnmbranoer:  Brinkmeyer  v.  BrowneUer,  56  Ind.  494; 
bat  where  there  is  sach  an  obligation  on  the  part  of  the  mortgagee,  the  rale 
is  otherwise:  Brinkme^  v.  ffeUring,  67  Id.  460.  Where  a  mortgage  secares 
fatare  liabilities,  and  the  mortgaged  property  is  attached,  toe  mcMrtgagee  in- 
creases his  demands  at  his  peril,  for  the  attachment  is  of  the  mortgagor's 
interest  as  it  then  stands,  and  he  can  have  no  power  to  diminish  that  interest 
afterwards  to  the  creditor's  detriment:  Gng  v.  SubbeU,  42  Mich.  604,  citing 
the  principal  case.  8o  when  a  mortgage  is  given  for  an  amoant  exceeding  what 
is  advanced,  it  is  valid  in  the  hands  of  the  mortgagee^  and  those  standing  in 
no  better  lig^t^  only  to  the  extent  of  the  real  advances:  BobinaonY.  Cromelein, 
15  Mich.  822;  citing  the  principal  < 
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Ratb.  — Bahioteiioe  and  reastaaoe  on  the  port  of  an  adult  womui  ave  mmm^ 
till  to  the  oonuniMkni  of  this  offenee.  Perhaps  an  ezoeptioa  to  tliis  rule 
exists  when  the  woman  shows  by  her  words  and  condnct  that  the  aet  was 
against  her  will,  hat  finally  oeases  to  resist  because  of  insensibili^  pn^ 
dnoed  by  liquors  administered  to  her  by  the  accused. 

Ratb.— Sexual  Irtibooub3B  with  Dxmbntbd  oa  Insanx  Woman  who 
does  not  resist,  and  who  iq[»paiently  assents  thereto,  is  not  n^^  H, 
however,  a  man,  knowing  a  woman  to  be  insane,  takes  advantage  of  thai 
fact  to  carnally  know  her,  when  her  mental  powers  are  so  impaired  that 
she  is  unconscious  of  the  nature  of  the  act,  and  is  not  a  willing  partioi* 
pator  therein,  his  offense  is  rape,  though  there  is  no  distinct  proof  of  her 


Prosecution  for  rape.  The  accused,  being  convicted,  moved 
for  a  new  trial.    The  facts  are  stated  in  the  opinion. 

W.  A.  BaUhy  for  plaintiff  in  error. 

A.  WHUamSj  attomey^eneraly  for  the  people. 

By  Court,  Cooley,  J.  The  defendant  was  informed  against 
in  the  circuit  court  for  the  county  of  Kalamazoo  for  rape, 
alleged  to  have  been  committed  upon  one  Mrs.  Crittenden. 
The  information  was  in  all  respects  in  the  usual  form. 

On  the  trial,  evidence  was  adduced  that  four  persons,  walk* 
ing  in  the  road  together  through  or  past  a  piece  of  woods,  saw 
Mrs.  Crittenden  and  the  defendant  in  the  road  together  a  few 
rods  off;  Mrs.  Crittenden  at  the  time  Ipng  upon  her  back 
with  her  clothes  up  to  her  waist,  and  the  defendant  on  his 
knees  before  her;  that  he  did  not  have  hold  of  her,  or  seem  to 
be  exercising  any  control,  nor  she  to  be  making  any  resistance; 
that  sexual  intercourse  took  place  between  them,  after  which, 
on  some  slight  noise  being  made,  the  defendant  got  up  and 
ran  off,  while  Mrs.  Crittenden  came  out  towards  the  witnesses 
smiling,  and  followed  them  to  a  house  in  the  neighborhood, 
where  they  were  going  to  visit. 

The  prosecution  then  offered  evidence  to  show  that  Mrs. 
Crittenden  at  the  time  was  insane.  The  defendant  objected 
to  this  as  irrelevant,  and  also  because,  if  insanity  was  a  ma- 
terial fact,  it  should  have  been  alleged  in  the  information. 
The  court  overruled  the  objection,  and  the  defendant  ex- 
cepted. 

The  evidence  given  to  establish  insanity  shoived  that  Mrs 
Crittenden  was  forty-eight  or  forty-nine  years  of  age,  in  appa^ 
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ent  good  physioal  health,  of  good  size  and  seeming  strength; 
that  she  had  been  in  the  insane  asylum  at  Kalamazoo  the 
preceding  year,  but  was  at  this  time  residing  at  home  with  her 
husband;  that  she  worked  some  at  home,  but  appeared  to  be 
uneasy,  and  said  she  ought  to  be  doing  something,  but  did 
not  know  what  to  do.  The  most  pointed  testimony  was  that 
of  E.  H.  Van  Dazen,  the  physician  who  was  in  charge  of  the 
insane  asylum  wjbile  Mrs.  Crittenden  was  there,  who  testified 
that  she  was  in  a  state  of  dementia^ — not  idiotic,  but  ap- 
proaching towards  it;  that  she  had  vague  apprehensions  of 
injury,  and  a  predisposition  to  be  with  men, — a  morbid 
rather  than  an  active  desire  to  have  sexual  intercourse;  that 
that  was  one  way  in  which  her  insanity  manifested  itself; 
that  she  was  dismissed  from  the  asylum  not  much  improved, 
but  imder  better  control,  and  with  more  method  in  her  con- 
duct; that  her  general  health  was  pretty  good,  and  she  was 
of  good  size,  and  apparently  a  strong  woman.  The  witness 
did  not  think  she  had  intelligent  understanding  at  the  time 
the  crime  was  said  to  have  been  committed. 

The  court  below,  at  the  conclusion  of  the  case,  charged  the 
jury  that  if  the  woman  was  so  suffering  from  mental  disease 
at  the  time  as  to  have  no  intelligent  will  to  oppose  the  act  of 
the  prisoner,  and  he  knew  of  this  her  condition,  then  her  fail- 
ure to  oppose  him,  or  her  seeming  acquiescence,  could  not  be 
urged  against  a  conviction;  and  that  if  he  made  the  attempt 
upon  her  person  with  the  intent  to  have  carnal  intercoursOi 
and  she  did  not  resist  because  she  had  no  intelligent  will  to 
oppose,  he  was  guilty  of  the  offense  charged.  Under  these  in- 
structions, the  jury  returned  a  verdict  of  guilty. 

The  exceptions  present  to  us  questions  which  we  do  not  find 
distinctly  passed  upon  in  any  adjudged  case.  The  main  ques- 
tion, and  the  only  one  we  deem  it  necessary  to  discuss,  is, 
whether  the  carnal  knowledge  of  a  woman  non  compos  mentis^ 
under  the  circumstances  disclosed  in  the  testimony  above 
stated,  can  be  punished  as  rape  under  the  statutes  of  this  state. 

Rape  is  defined  to  be  '^  the  carnal  knowledge  of  a  woman 
by  force  and  against  her  will ":  1  East  P.  C.  434;  4  Bla.  Com. 
210.  The  statute  providing  for  its  punishment  in  this  state 
(sec.  5730  of  Compiled  Laws)  is  in  the  following  words:  '^  If 
any  person  shall  ravish  and  carnally  know  any  female  of 
the  age  of  ten  years  or  more,  by  force  and  against  her  will,  or 
shall  unlawfully  and  carnally  know  and  abuse  any  female 
child  under  the  age  of  ten  years,  he  shall  be  punished,"  etc. 
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This  statute  does  not  change  the  nature  of  the  offense  as  it 
stood  at  the  common  law,  nor  does  it  describe  two  distinct 
offenses,  but  the  carnal  knowledge  of  the  female  child  under 
the  age  of  ten  years  is  held  to  be  rape,  on  the  ground  that, 
from  immaturity  and  want  of  understanding,  the  child  must 
be  deemed  incapable  of  assenting,  and  the  act  presumed  to  be 
the  result  of  force:  People  v.  McDonald^  9  Mich.  160;  Comr 
monwealth  v.  Sugland,  4  Gray,  7.  And  it  is  insisted  in  this 
case  that  an  insane  woman,  or  one  not  mentally  competent  to 
exercise  an  intelligent  will,  is  in  the  same  position  as  respects 
this  crime  as  a  child  under  ten  years  of  age,  and  that  carnal 
knowledge  of  her  person  would  constitute  the  offense,  notwith- 
standing her  acquiescence. 

If  the  case  before  us  can  be  regarded  as  rape,  it  is  apparent 
that  it  must  fall  within  the  first  clause  of  the  section  quoted, 
since  the  other  is  confined  by  its  express  terms  to  carnal 
knowledge  of  female  children  under  the  age  of  ten  years,  and 
cannot  be  extended  by  analogy  to  embrace  other  cases.  But 
to  warrant  a  conviction  under  the  first  clause  of  the  section, 
the  carnal  knowledge  must  have  been  by  force  and  against 
the  will  of  the  woman;  and  as  there  were  facts  before  the  jury, 
in  this  case,  from  which  they  might  fairly  infer  that  the 
woman,  and  not  the  man,  was  the  soliciting  party,  and  the 
charge  of  the  judge  must  be  construed  in  the  Ught  of  the  tes- 
timony, the  real  question  to  be  determined  is,  whether  that  is 
by  force  and  against  the  will,  where  the  woman  assented  to  and 
desired  its  commission,  but  without  possessing,  at  the  time, 
the  mental  capacity  which  would  render  her  responsible  for 
her  own  conduct. 

The  general  rule  requires,  not  only  that  there  should  be 
force,  but  that  the  utmost  reluctance  and  resistance  on  the 
part  of  the  woman  should  appear:  People  v.  Morrisonj  1  Park. 
Cr.  626;  Woodin  v.  People,  1  Id.  464.  The  essence  of  the 
crime  is  said  to  be,  not  the  fact  of  intercourse,  but  the  injury 
and  outrage  to  the  modesty  and  feelings  of  the  woman,  by 
means  of  the  carnal  knowledge  effected  by  force:  Pennsylvania 
V.  SuUivany  Addis.  143;  2  Bishop's  Grim.  L.,  sec.  944;  8  GreenL 
Ev.,  sec.  210.  As  these  circumstances  are  wanting  in  the  pres- 
ent case,  it  becomes  important  to  ascertain  whether  any  other 
circumstances  can  be  regarded  as  legal  equivalents. 

There  are  undoubtedly  some  cases  where  the  law  not  only 
does  not  require  actual  force  to  be  proved,  but  where  force  is 
presumed,  and  not  suffered  to  be  disproved.    The  case  of  car- 
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nal  intercourse  with  a  female  child  under  ten  yearn  of  age  has 
already  been  alluded  to,  but  the  rule  in  that  case  is  not  an 
arbitrary  one,  but  is  based  upon  a  well-understood  fact  in 
nature,  that  the  child,  at  that  tender  age,  is  without  desire  far 
such  intercourse,  and  the  presumption  that  it  is  against  her 
will  is  therefore  in  accordance  with  the  general  fact  Nature, 
indeed,  does  not  definitely  fix  the  period  at  which  the  child 
might  become  capable  of  understanding  the  character  of  the 
act,  and  assenting  to  it;  and  the  statute  has  therefore  named 
the  age  of  ten  years  as  the  period  when  the  conclusive  pre- 
sumption of  opposing  will  shall  cease.  The  rule  in  this  case, 
we  apprehend,  depends  less  upon  mental  capacity  than  upon 
physical  considerations,  and  the  age  named  is  not  the  age  of 
consent,  either  at  the  common  law  or  by  the  statute.  It  was, 
indeed,  at  one  time  supposed  that  if  the  female  was  over  ten 
years  of  age,  but  under  twelve,  intercourse  with  her  must 
necessarily  be  rape,  because  the  cai>acity  to  consent  was  want- 
ing; but  the  courts  did  not  so  hold,  and  statutes  were  passed 
making  the  act  a  misdemeanor  where  the  female  was  between 
the  age  of  ten  and  the  age  of  consent,  but  where,  not  being 
against  her  will,  it  did  not  fall  within  the  definition  of  rape: 
1  Hale  P.  C.  631;  4  Bla.  Com.  212;  1  Ruse.  Cr.  693. 

In  the  case  of  Regina  y.  Camjlin^  1  Den.  C.  C.  89,  S.  C, 
1  Car.  &  K.  746,  it  appeared  that  the  prisoner  gave  the  woman 
liquor  for  the  purpose  of  exciting  her,  but  which  had  the  efibct 
to  make  her  quite  drunk;  and  while  she  was  in  a  state  of  in- 
sensibility, he  took  advantage  of  it  and  violated  her.  The 
court  held  the  act  to  be  rape.  The  prosecutrix  showed  by  her 
words  and  conduct,  up  to  the  latest  moment  at  which  she  had 
sense  or  power  to  express  her  will,  that  it  was  against  her  will 
that  intercourse  should  take  place.  It  was  no  answer  to  the 
charge,  therefore,  that  she  had  no  opposing  will  at  the  mo- 
ment when  intercourse  actually  took  place,  since  the  prisoner 
had  actually  mastered  it  by  means  of  the  stupefying  drug, 
which  was  the  same,  as  was  well  remarked  by  one  of  the 
judges,  as  if  it  had  been  overcome  by  a  blow. 

In  Rex  V.  OharUr,  13  Shaw's  J.  P.  746,  cited  in  1  Bishop's 
Crim.  L.,  sec.  843,  note,  and  2  Archb.  Crim.  PL  A  Pr.  167 
(306),  the  prisoner  had  carnal  knowledge  of  the  person  of  a 
woman  laboring  under  delirium,  and  who  was  insensible  to 
the  act  The  act  was  held  to  be  rape;  but  the  decision  can 
hardly  be  regarded  as  establishing  an  exception  to  the  general 
doctrine  as  to  this  crime.    If  the  woman  was  insensible,  some 
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degree  of  phyoical  finroe  most  actually  haye  been  employed  by 
the  prisoner;  and  no  more  resistance  is  required  by  the  law,  in 
any  case,  than  the  condition  of  the  woman  will  permit  her  to 
make. 

The  facts  in  the  case  last  cited  made  it  open  to  the  olDJeo- 
tion  which  appears  to  have  been  taken  in  State  v.  CroWj  10 
West  Law  J.  501;  note  to  Whart.  A  St.  Med.  Joris.,  sec.  463, 
where  the  defendant  was  charged  with  the  crime  of  rape  com- 
mitted upon  an  insane  woman.  That  case  is  somethnes  re- 
ferred to  as  holding  that  all  carnal  intercourse  with  an  insane 
woman  is  rape;  but  the  point  involved  was  a  very  diflfbrent 
one,  and  the  decision  sanctions  no  such  doctrine.  It  is  not  a 
little  remarkable  that,  while  it  is  insisted  by  the  prosecution  in 
this  case  that  all  intercourse  with  a  woman  in  this  condition 
must  be  rape,  because  she  has  no  capacity  to  consent,  it  was 
there  urged  by  the  defense  that  no  intercourse  with  her,  evea 
by  force,  could  be  rape,  because  she  had  no  will  to  oppose. 

Rape,  it  is  said,  must  be  against  the  will;  and  how  can  an 
act  be  against  the  will  of  a  person  who  has  no  will?  This 
argument  made  it  necessary  for  the  court  to  determine  what 
is  meant  by  the  word  ^^will,"  as  used  by  the  law  in  this  con- 
nection, and  we  quote  from  the  decision  so  much  as  has  a 
bearing  upon  this  question.  "Is  it  true,"  said  the  court,  ^'that 
an  idiot  or  insane  person  has  no  will?  What  is  the  definition 
of  these  two  words?  Do  they  imply  a  loss  of  will  or  a  mere 
unsoundness  of  mind?  These  words  are  thus  defined  by  Web- 
ster: 'Idiot, — a  natural  fool;  a  fool  from  birth;  a  human 
being  in  form,  but  destitute  of  reason  or  the  ordinary  intel- 
lectual power  of  man.'  '  Insane, — unsound  in  mind  or  intellect; 
mad;  deranged  in  mind ';  and  one  of  the  words  used  to  define 
*  insanely/  is '  foolishly.'  '  Fool '  is  defined  to  be  *  one  who  is  des- 
tituteof  reason  or  the  common  power  of  understanding;  an  idiot' 
In  Chitty 's  Medical  Jurisprudence,  an  idiot  is  defined  to  be  '  a 
person  who  has  been  defective  in  intellectual  powers  from  the 
instant  of  his  birth,  or  at  least  before  the  mind  had  received 
the  impression  of  any  idea.'  Again,  Chitty  says  that '  idiocy 
consists  in  a  defect  or  sterility  of  the  intellectual  power,  while 
lunacy  or  madness  consists  in  a  perversion  of  the  intellect' 
All  these  definitions  imply  either  a  weakness  or  perversion  of 
the  mind  or  its  powers,  not  their  destruction.  Hence,  an  idiot 
cannot  be  said  to  have  no  will,  but  a  will  weakened  or  im- 
paired; a  will  acting,  but  not  in  conformity  to  those  rules  and 
motives  and  views  which  control  the  action  of  persons  of 
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Bound  mind.  Indeed,  in  an  insane  person  the  wOT  is  too  often 
fearfolly  active,  and  entirely  uncontrollable  by  reason  or  per- 
soasion.  There  is  here  no  lack  of  will,  but  simply  a  perversion 
of  it  Nor  is  this  the  most  condnsiye  answer  to  theargoment. 
If  there  is  no  will,  how  are  Tolontary  actions  continnedf  Ac- 
tions, like  respiration,  are  instinctive,  and  independent  of  the 
will;  but  eating,  and  nmneroos  other  acts  which  necessarily 
imply  the  ezerdse  of  the  will,  are  performed  by  idiots  and 
insane  persons,  and  their  exercise  demonstrates  the  eidstence 
of  a  will, — of  a  will  that  can  assent  to  or  dissent  from  what 
are  clearly  yolnntary  acts.  I  have  therefore  no  hesitation  in 
holding  that  both  idiots  and  insane  persons  are  possessed  of  a 
will,  so  that  it  may  be  legally  and  metaphysically  said  that  a 
carnal  knowledge  may  be  had  of  their  persons  forcibly  and 
against  their  wilL" 

From  the  brief  note  of  the  Scotch  case  of  McNamara,  Ark- 
ley,  521,  524,  in  2  Bishop's  Grim.  L.,  sec.  989,  note,  a  similar 
defense  would  seem  to  have  been  made  there.  The  woman, 
in  that  case.  Was  an  idiot;  and  the  court  told  the  jury  that  if 
they  believed  the  defendant  '^had  actoally  penetrated  the 
I^tIj  and  that  she  had  shown  any  physical  resistance  to  how- 
ever small  an  extent,  the  offense  would  be  complete,  in  conse- 
quence of  her  inability  to  give  a  mental  consent.'' 

Both  these  cases,  while  not  perhaps  distinct  authorities  to 
that  effect,  clearly  imply  that  the  same  circumstances  must 
exist  to  constitute  rape  in  the  case  of  an  idiot  or  insane  woman 
as  where  the  woman  is  of  sound  mind.  The  word  ''  will,"  as 
employed  in  defining  the  crime  of  rape,  is  not  construed  as 
implying  the  faculty  of  mind  by  which  an  intelligent  choice 
is  made  between  objects,  but  ratiier  as  synonymous  with  ^'  in- 
clination "  or  ''  desire  ";  and  in  that  sense  it  is  used  with  pro- 
priety in  reference  to  persons  of  unsound  mind. 

We  are  aware  of  no  adjudged  case  that  will  justify  us  in 
construing  the  words  ''  against  her  will "  as  equivalent  in 
meaning  with  ''without  her  intelligent  assent,"  nor  do  we 
think  sound  reason  will  sanction  it  But  though  the  defini- 
tion of  the  offense  implies  the  existence  of  a  will  in  the 
woman  which  has  opposed  the  carnal  knowledge,  no  violence 
is  done  to  the  law  by  holding,  in  any  case  where  the  woman, 
from  absence  of  mental  action,  does  not  willingly  acquiesce, 
that  the  physical  force  necessary  to  effectuate  the  purpose, 
however  slight,  is  against  her  will.  As  was  said  by  Alderson, 
B.,  in  Camplin's  case,  above  cited,  a  woman  mav  be  supposed 
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to  haw  a  general  wiU  not  to  be  ravished;  and  the  man  la  not 
to  be  exooaed  beoanae  she  was  prevented  or  was  onable  to 
exerdae  it  in  the  particular  case.  If,  therefixre,  a  man,  know- 
ing a  woman  to  be  insane,  should  take  advantage  of  that  fact 
to  have  knowledge  of  her  person,  when  her  mental  powers 
were  so  impaired  that  she  was  unconscious  of  the  nature  of 
the  act,  or  was  not  a  willing  participator,  we  should  have  no 
difficulty  in  holding  the  act  to  be  rape,  notwithstanding  dis- 
tinct proof  of  opposition  might  be  wanting.  All  such  cases 
stand  upon  reasons  which  clearly  distinguish  them  from  the 
case  now  before  us,  where  the  will  was  active,  though  per- 
verted, and  all  idea  of  force  or  want  of  willingness  is  distinctly 
disproved. 

There  are  cases  in  which  it  has  been  held  that  if  the  woman's 
consent  is  obtained  by  fraud,  she  at  the  time  supposing  the 
man  to  be  her  husband,  the  crime  of  rape  is  not  committed: 
Rex  V.  Jaekionj  Buss.  &  R.  C.  C.  487;  Segina  v.  SaunderSj  8 
Car.  &  P.  265;  Begina  v.  WUUami^  8  Id.  286;  Regina  v.  Clarke^ 
29  Eng.  L.  &  Eq.  642;  State  v.  Mwrphy,  6  Ala.  765  [41  Am. 
Dec.  79];  Wyatt  v.  StaUj  2  Swan,  894.  But  there  are  some 
cases  in  this  country  to  the  contrary,  and  they  seem  to  us  to 
stand  upon  much  the  better  reasons,  and  to  be  more  in  accord- 
ance with  the  general  rules  of  criminal  law:  People  v.  Metealfj 
1  Whart.  378,  and  note  381;  State  v.  Shepard^  7  Conn.  64. 
And  in  England,  where  a  medical  practitioner  had  knowledge 
of  the  person  of  a  weak-minded  patient,  on  pretense  of  medical 
treatment,  the  offense  was  held  to  be  rape:  Regina  v.  Sta/nUm, 
1  Car.  &  K.  415.  The  outrage  upon  the  woman,  and  the  injury 
to  society,  is  just  as  great  in  these  cases  as  if  actual  force  had 
been  employed;  and  we  have  been  unable  to  satisfy  ourselves 
that  the  act  can  be  said  to  be  any  less  against  the  will  of  the 
woman  when  her  consent  is  obtained  by  fraud,  than  when  it 
is  extorted  by  threats  or  force. 

Undoubtedly,  fraud  would  be  much  more  readily  inferred  in 
a  case  of  mental  derangement  than  where  the  woman's  powers 
of  mind  were  unimpaired;  but  in  the  present  case,  no  circum- 
stance of  either  fraud  or  force  was  required  by  the  charge  of 
the  court  to  the  completion  of  the  offense,  nor  is  it  suggested 
that  any  such  circumstance  existed.  The  naked  fS^t  of  in- 
tercourse, with  knowledge  of  the  mental  condition,  was  held 
sufficient  As  one  who  has  knowledge  of  the  {ads  which  prove 
insanity  must  be  supposed  to  know  that  insanity  exists,  it 
would  follow  that,  in  any  case  of  doubt,  a  man's  gidlt  or  inno- 
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cence  would  depend  upon  the  preponderanee  of  teetfinony  on 
the  question  of  the  woman's  competency.  As  marriage  with 
an  insane  person  is  Tmd,  it  might  become  a  serioos  question 
whether  the  ceremony  could  protect  the  too  partial  bridegroom 
from  prosecution  for  rape,  where  he  had  relied  upcm  manifes- 
tations which,  to  him,  appeared  the  eyidenoes  of  genius,  but 
which  experts  should  conrince  a  jury  were  only  the  vagaries 
of  a  disordered  imagination. 

The  conclusion  at  which  we  have  arrived  is,  that  rape,  at 
the  common  law  or  under  our  statute,  is  not  committed  upon 
the  person  of  a  woman  over  ten  years  of  age,  where  no  circum- 
stance  of  either  force  or  fraud  accompanies  the  carnal  knowl- 
edge. 

The  circuit  court  must  be  advised  that,  in  the  opinion  of 
this  court,  the  conviction  was  erroneous,  and  that  the  verdict 
should  be  set  aside,  and  a  new  trial  granted. 

Campbell  and  Chbistianct,  JJ.,  concurred. 

Mabtin,  C.  J.,  ccmcurred  in  the  result 


ov  OaniB  or  R4nara4 
thk  MriM  opon  this  Ml^Ml  Ntend  to^  iB  Hm  Mis  to  AnM  V. 
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AooouvT-BOOKS  are  mibjeot  to  expUnation,  621. 

AinriBSi  P068B88ION,  bond  for  titl^  holder  under  does  not  !»▼%  558w 

AiTOfBVXT  AT  Law,  authority  of»  to  manage  oanae,  166. 

client  has  no  power  to  control  or  manage  canae^  167. 

elient»  power  of,  to  settle  action,  168. 

clients  power  of,  to  settle  action  without  paying  attomsj,  168. 

client^  remedy  of,  where  attorney  misrepresents  him,  169. 

client^  rig^t  of,  to  change  or  dimniwi,  169. 

BoNi)e»  penal,  for  performance  of  covenants,  interest  on,  746. 

penal,  interest  on,  allowance  of  against  sureties,  751,  762. 

psnal,  interest  on,  allowance  of  1>eyond  penalty,  746. 

penal,  interest  on,  from  what  time  compnted,  753. 

penal,  interest  on,  when  payment  compelled  in  equity,  746^  747. 

penal,  penalty  cannot  be  recovered  beyond  damages  soffsfed,  747. 

penal,  remedies  of  obligee  on,  745. 

psnal,  recovery  on  limit  of,  745. 

psnal,  sureties  not  liable  beyond  penalty,  752. 

of  nranieipality,  issued  without  authority,  293. 
BouKDABm,  meander  lines  along  streams  are  not,  418. 

Common  Cabrieb,  liability  of,  when  commences,  304. 

of  passengers,  degree  of  care  exacted  of,  607. 
Constitutional  Law,  homestead,  statutes  creating  and  emnpting^  464  468b 

voters,  statutes  exacting  qualifications  of,  64^  65. 
Corporation,  franchise,  alienation  or  mortgage  of,  678,  706. 
Covenant  to  pay  rent,  when  dependent  on  agreement  to  repair  or  in^ivfi^ 

237. 
Criminal  Law,  adulteration  of  milk  with  water,  713. 

self-defense  when  one  is  threatened  but  not  attacked,  503. 

Damaors  for  causing  death,  measure  df  399. 
DRfiNiTiON  of  seduction,  406. 
DrvoROE  against  non-resident,  340. 
DoMioiLX  of  wife  deserted  by  husband,  840L 

Elbotion,  statute  exacting  qualifications  of,  64^  66. 

EsTATis  07  Drobdkntb  sitoato  in  two  or  more  states,  517. 

EviDBNCR,  experience  of  others  as  test  of  dangerous  oonditkm  el  bifktmj, 

197. 
EzBounoN,  redemption,  accepting  part  of  money,  233. 

redemption,  fraud  in  preventing,  as  ground  of  relief  740. 
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EzBOUTOBs  AKD  ADMiNiflT&ATORS,  cwe  of  propertjT  exacted  o(  VB, 

irregularities  in  sales  by,  247. 

liability  of,  for  goods  stolen,  326. 

liability  of,  for  goods  taken  by  pablic  enemy,  326. 

liability  of,  for  not  insuring  property,  327. 

loss  of  property,  liability  for,  326. 

personalty,  power  of,  to  sell,  209. 

personalty,  title  to,  209. 

power  of  sale,  criterion  to  determine  whether  the  will  gives,  212. 
^  power  of  sale  inferred  trom  direction  to  pay  debts,  214. 

I  power  of  sale,  instaoces  where  it  is  not  conferred,  213. 

f  power  of  sale  may  be  executed  after  the  time  named  in  the  will,  212. 

if  power  of  sale,  survivorship  of,  214. 

power  of  sale,  when  inferred  from  direction  to  distribute  proceeds,  211. 

power  of  sale,  whether  may  be  exercised  by  successor  in  office,  214. 

power  to  sell  realty,  209. 

power  to  sell  realty  inferred  from  authority  to  convert  it  into  nuxnqr, 
210. 

power  to  sell  realty  inferred  from  general  direction  to  sell,  210. 

power  to  sell  real^,  wh«a  negatived  by  grant  of  other  powen,  210l 

power  to  sell  real^,  words  neoessary  to  confer,  209. 

purchase  in  interest  of,  is  voidaUe,  but  not  void,  163. 

PtauiT-MXN  are  common  carriers,  720. 
carrying  goods  gratuitously,  721. 
duties  of,  721. 

liability  of,  for  property  lost  or  injured,  722. 
liability  of,  to  passengers  injured,  721. 
of  what  property  not  common  carriers,  720. 

Oabnibhsb,  admissions  of,  when  do  not  estop,  323. 

QuAMixiAK  AUD  Wabd,  remedy  of  ward  for  unanthorifled  sakb  611 

HoMSSTKAD,  abandonment  by  removal,  249. 

amount  of,  is  question  for  the  legislature,  467. 

attachment  lien  displaced  by  subse<iuent  dedaratioii,  279. 

constitutionality  of  statute  exempting,  as  against  prior  debts,  465. 

execution  sale  of,  creates  cloud  on  title,  273. 

execution  sale  of,  is  void,  273. 

execution  sale  of,  where  premises  have  been  fraudulently  oonvyy^  S74 

execution  sale  of,  where  it  exceeds  statutory  limit  or  amount,  270. 

execution  sale  of,  where  part  is  used  for  business  purposes,  280. 

frauds  in  converting  partnership  assets  into^  275. 

fraudulent  conveyance  of,  does  not  subject  it  to  execntioo  sakb  27< 

judgment  for  torts,  when  may  be  sold  under,  281. 

lien  of  attachment  on,  279. 

lien  of  judgment  on,  278. 

power  of  legislature  to  limit,  466. 

purchase-money,  mortgage  to  secure,  made  by  husbaiid  calj,  2S7> 

retroactive  effect  of  statutes  exempting,  464. 

rsstraining  alienation  of,  467. 

setting  apart,  468. 

title  to  support,  281. 

when  ceases,  281. 

whether  defendant  must  claim  exemptioa  o(  280l 
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iHVAaiT,  ratiiying  deed  by  aets  te  jMiii^  227. 
IiTDicncBirr  for  morder,  enffidenoy  of,  101.  102. 

time,  certainty  in  statement  of,  475. 
IiTDOBsnczMT  withoat  recourse  cannot  be  proved  by  pHPol»  S8Ql 

without  reooorse  defined,  389. 

withoat  reooorse  does  not  impair  negotiable  chanifller  of  pi^Vy  SQOL 

without  recourse  does  not  put  subsequent  porebsier  oq  inqviiyy  SQOL 

without  recourse,  effect  of,  390.  ^ 

without  recourse,  form  of,  389. 

without  recourse,  liability  of  indorser,  390. 

without  recourse,  warranty  implied  by,  390. 
IirsuBAifCB,  receipt  of  premium,  whether  may  be  digprovod»  SSt. 
IifTiREST,  allowance  of,  as  damages,  750. 

allowance  of,  in  addition  to  penalty  of  bond,  745-748L 

on  penalty  in  bond,  753. 
fjiTOXiCATiON,  eridence  of,  in  homicide  cases,  101,  102. 

JuiwinsfT,  assignor  of,  liability  of,  391. 
by  confession,  when  fraudulent^  74. 
jurisdiction,  findings  in  support  of,  223. 

on  summons  not  served  for  lenjith  of  time  required  by  ititnti^  SS7« 
reversal  does  not  divest  title  of  stranger,  228. 
voluntary  confession  of,  when  void,  74. 

Landlord  and  Txnant,  covenant  to  pay  rent»  wh«i  depi 

to  repair  or  improve,  237. 
covenant  to  repair  or  make  improvements,  tenant  may  lefnM  to 

until  fulfiUed,  237. 
Lost  Pbopxbtt,  finding  of,  in  shop  or  store,  785. 

Master,  duty  of,  to  servant^  64a 

liability  to  one  servant  for  injury  by  another,  640l 
MoKiT,  contract  to  pay  in  gold  coin  or  its  equivalent,  127. 

contract  to  pay  in  gold  coin,  validity  and  effect  o^  12ft. 

diffiBrence  in  value  between  different  kinds  of,  12ft. 

gold,  damages  for  non-payment  of,  126. 

judgment  may  be  for  particular  kind  of,  127. 

l^gal  tender  acts,  constitutionality  of,  125. 

l^gal  tender  acts  do  not  apply  to  taxes,  126. 

specific-contract  Uws,  126,  127. 
MmnciPAL  Corporation,  bonds  of,  issued  withoat  antherilar,  Sn 

negotiable  paper,  power  to  issue,  440. 

powers  of,  classified,  44a 

powers  to  borrow  money,  441. 

warrants  of,  are  not  negotiable,  44a 

9aooTiABLB  Inbtrvmbitb,  alterations  in,  what  may  not  bo 
HauJORMOR,  contributory,  bars  recovery,  399. 

oontribntory,  when  a  question  for  the  jury,  684. 

oontribntory,  whether  plaintiff  must  show  want  o(  S86l 

cftMsing  nUboad  traok  withoat  looking  for  tnin,  68t. 
NvnANOR,  what  is,  l9iL 


( 
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pAitT2czB8HiF,  note  signed  by  partners  in  their  indiTidoal  i 
pLKADnco»  common  connts,  allowance  of,  nnder  the  oode%  477* 
Powxs  OF  Sals,  survivorship  of,  214. 

trustees  and  assignees,  when  power  implied,  210. 

when  implied  in  assignment  or  trust  deed,  215. 

when  impUe«l  from  directions  in  will,  209-213. 
Pbi*emption,  conveyance  of  rights  to,  134. 

incidental  rights  of  pre-emptioner8»  134. 

interest  acqaired  by,  133. 

patent  in  violation  of  rights  of,  133. 

right  of,  is  not  a  vested  right,  133. 

synopsis  of  statute  granting  rig^t  of,  132. 

transfers  by  pre-emptioners,  when  invalid,  134 
PsssuMPTiov  ^t  property  is  community,  107. 
Pbobatb  Salss,  collateral  attack  on,  314. 

notice  of  application  for,  failure  to  serve,  314. 
Pbopbett  Ownib,  buildings,  liability  for  neglect  or  non-reptirr-Ott. 

buildings,  liability  for  neglect  of  persons  erecting,  662. 

dangerous  place,  liability  for,  659,  662. 

elevator,  liability  to  person  falling  down,  666. 

intruders  on  premises  of,  not  answerable  for  injury  to^  662. 

inviting  person  to  visit  his  premises  is  answerable  for  injuries  to^  661 

liability  of,  for  child  being  injured  by  machine  left  ungnanfed,  666. 

liability  of,  for  defects  in  cellar-doors,  trap-doors,  eta,  663^  664. 

liability  of,  for  defects  in  passage-ways  to  business  booMb  664. 

liability  of,  for  defects  in  sidewalks,  663. 

liability  of,  for  excavations,  666. 

liability  of,  for  falling  walls,  666. 

liability  of,  to  persons  injured  by  defect  in  pmoiaai^  nx 

machinery,  liability  for  dangerous,  666. 

merely  permitting  persons  to  enter  on  premises  does  not  makt  Idm  IBp 
swerablo  for  injury  to  them,  667. 
PUBUO  Lands,  location  of,  cannot  precede  survey,  89. 

location  of,  under  the  600,000-acre  grant,  80. 

patent  to,  who  may  attack,  and  what  will  overcome,  80l 
See  Pbb-xmftion. 
Pirsuo  Ofiicbb,  person  dealing  with,  presumed  to  know  Kmiti  d  attttorilj 

of,  293. 

Raxlboaii,  right  of,  to  refuse  to  carry  gamUer,  717. 

right  of,  to  refuse  to  carry  diseased  person,  717. 

right  of,  to  refuse  to  carry  intoxicated  person,  716w 

right  of,  to  refuse  to  carry  person  of  bad  character  or  who  is  likelj  te 
cause  injury  or  annoyance,  716. 
RxDEMFTioM,  acceptance  of  part  of  money  due  on,  233. 

fra^d  in  preventing,  is  a  ground  for  relief,  740. 
KBPLBvnf ,  officer's  right  to  take  the  goods  described,  634. 

Salb  by  executor  or  administrator,  failure  to  give  notioe,  2i6. 
SBOcrcriON  by  married  man,  409. 

character  of  prosecutrix  for  chastity  must  be  limited  to  time  befofs  her 
seduction,  407. 

character  of  prosecutrix  for  chastity,  overcoming  presomptioii  oC,  406w 

chastity  of  prosecutrix  is  inv(dved,  406. 
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Sunjotion  defined,  406. 

evidence  of,  prodncmg  child  to  show  retemblanoe,  410l 

eridenoe  of  proaecntriz,  corroboration  of,  410. 

general  reputation  of  proeecutriz  for  want  of  chastitj,  407. 

indictment  for,  eaeentiah  of,  411. 

instances  of,  405. 

is  a  statatory  offense,  405. 

not  punishable  at  conuwm  law,  405. 

pregnancy  not  essential  to  sustain  conviction  for,  409. 

pnwions  chaste  character,  presumption  of,  409. 

preyious  chaste  character,  question  of,  is  for  the  jury,  408» 

previous  chaste  character,  want  of,  how  proved,  407. 

previous  chaste  character,  what  is,  406. 

promise  of  marriage  conditionally  given,  408. 

promise  of  marriage,  when  essential,  408. 

subsequent  msrriago  as  a  defense,  409. 

testimony  of  prosecutrix  as  to  want  of  assent^  406. 

unchaste  woman  may  reform  and  become  of  chaste  ohanolK^  4M 
Slaitder  or  Titlx,  action  for,  562,  563. 
SoLDiSBs,  liability  of,  for  destroying  private  property,  600l 
SuKDAY,  contracts  made  on,  381. 

TiTLB,  slander  of,  burden  of  showing  malice,  562. 

slander  of,  defined,  563. 

slander  of,  elements  required  to  sustain  action  for,  SOS. 

slander  of,  gravamen  and  nature  of  action  for,  562. 
Traob-mark,  imitation  of,  sufficient  to  justify  injunction,  204. 

statute  concerning,  does  not  limit  common-law  rights  or  fmsditi^  17E 
TsBPASSEB,  liability  of  property  owner  for  injury  to^  653^ 
TsusTKX,  power  to  sell,  when  implied,  216. 

War,  civil,  belligerent  rights  in,  509. 

impressing  private  property  during  time  of,  609. 

liability  of  captors  of  vessel  under  color  of  insnxgant  mllitefj  i 

5oa 

property,  right  of  each  belligerent  to  destroy,  509. 

property,  when  may  not  be  destroyed  in,  509. 

•oldier*s  liability  for  destroying  property  iz&,  509. 
Water,  surface,  obstruction  or  alteration  in  flow  of,  by  proprietor,  6S7. 
Will,  attestation  most  be  in  presence  of  testator,  and  after  be  i 
War*  OF  PomBnow,  who  may  be  removed  nnder,  690l 
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AOOOUNT& 
See  BviDENGByS. 

ADVERSB  POSSESSION. 

,  Whbs  On  nr  Pobbobion  ov  Lahd  wder  Ooimjp  or  Pvbobibb  exe- 
eoted  bj  the  husband  of  one  of  two  women,  oo-tenaati  thereof,  brings  a 
bin  to  enjoin  a  pnrohaser  from  said  two  women,  oUiming  under  a  deed 
ezeeoted  by  them  after  the  death  of  said  husband,  from  cutting  timber 
on  said  land,  in  which  he  alleges  that  his  oontniot  was  made  by  the  bus* 
band  of  said  oo-tenant  with  the  consent  of.  his  wife,  and  that  the  title 
was  still  outstanding,  does  not  show  such  a  right  to  the  land  as  would 
bar  the  entry  of  the  grantee  under  the  above  deed;  nor  in  view  of  the 
afermants  of  the  biU  can  any  presumption  of  a  grant  or  of  adverse  pos- 
session be  indulged.    Dean  y.  Brown,  566. 

.  AiyvsBSB  P088I88IOK,  What  Ooyym'UTHB.  —  Posssssion  to  be  adverse 
most  be  accompanied  with  a  positive  and  exclusive  claim  of  the  entire 
title;  where  the  title  daimed  admits  the  existence  of  a  superior  title,  the 
possession  will  not  be  adverse  to  that  title.    Id, 

.  PKMWMOioy  UNDiR  AoBZEMiMT  TO  PuBOBASB— KoT  Advebsb.  —  Where 
one  contracts  for  land,  and  enters  into  possession  under  an  agreement  for 
a  eonvoyance  of  the  title  on  payment  of  the  purohase>nioney,  there  can  be 
no  adverse  holding,  even  if  possible  then,  until  the  ocnditioa  on  which  the 
oonveyanoe  depends  has  been  performed.    Id, 

,  Owmm  OT  Land  Who  has  nxKir  DisPoasBssBD  must  Absbbt  ms  Claim 
thereto  by  performing  some  act  that  will  reinstate  him  in  possession  be- 
fore he  can  regain  what  he  has  lost.  A  mere  casual  entry,  or  an  entry 
by  stealth  under  circumstances  that  go  to  show  that  he  claims  no  right 
to  enter,  or  an  entry  for  other  purposes  than  those  connected  with  a  right 
to  enter,  will  not  be  sufficient  to  break  the  continuity  of  exclusive  pos- 
session in  the  disseisor.  It  is  therefore  error  for  the  court  to  charge  that 
a  person  claiming  a  prescriptive  rig^t  to  a  public  landing  "  must  have 
exduded  the  puUic,  and  every  member  of  it ";  an  exclusion  from  the  pos- 
session is  all  tiiat  is  required.  Bumnos  v.  CfaUup,  186. 
Gbahtob  or  Laud  Tasdio  Aovibsx  PossnsioN  Subsbquxnt  to  hh 
Dbxi^  and  holding  continuous  adverse  possession  for  five  years,  may  set 
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up  the  statate  of  lizmtations  as  a  defense  in  an  action  of  ejectment 
broo^t  against  him  by  his  grantee.     Franklin  v.  Dorland,  ll\, 

iw  Ih  PmnoN  FOB  Fabtition,  Sole  Seisin  ni  Respondent  mat  be  Es- 
TABLiSHXD  by  a  possession  commenced  twenty  years  before  the  trial, 
althoogh  less  than  twenty  years  before  the  commencement  of  the  suit 
BraekeU  v.  PenonM  Unknown,  548. 

7.  Open,  Notobious,  Exclusive,  and  Advebse  Possession  of  upland  adja- 
oent  to  platSi  for  twenty  years,  nnder  a  dnly  recorded  deed,  gives  title 
to  all  the  flats  fronting  sndi  upland,  and  described  in  the  deed.    Id, 

ADULTERY. 
See  HoME8X!BADa»  8. 

AGENCT. 

L  UvoN  Sale  or  Pebsonal  Pbopebtt  bt  Pabol,  Title  mat.  Vest  in  an  on- 
disclosed  principal  for  whom  the  apparent  purchaser  is  negotiating  as 
agents  and  the  principal,  though  unknown  to  the  seller,  may  vindicate 
by  suit  in  his  own  name  his  rights  in  the  property.  Tainter  v.  Lombard^ 
602. 

t.  In  Louisiana  Fiduciabt  Agents  cannot  TBANSVEBnegotiable  assets  with- 
out an  order  of  court,  and  such  rule  will  prevail  in  tiie  absence  of  any 
l»  hd  eoniraetug.    Bwrbank  v.  Pofne,  513. 

See  CkniPOBATiONS,  8,  9;  Masteb  and  Sebvant.  1. 

ARBTTRATIOK  AND  AWARD. 

L  TJKnr  Sdbmibsion  or  Dispute  to  Two  Pbbsons  with  Authobitt  in  Case 
07  Dibaobebmsnt  to  choose  a  third  person,  the  award  of  whom  or  a 
majority  of  whom,  in  case  a  third  person  shall  be  chosen,  shall  be  final; 
if  tlia  two  arbitrators,  being  unable  to  agree  as  to  the  amount  of  damages, 
appoint  a  third  person  "as  umpire  to  act  with  us  in  the  hearing  and  final 
daoiaion  thereM  in  the  manner  contemplated  in  said  agreement,"  and  the 
person  so  chosen,  after  a  new  hearing  before  all  three  of  them,  makes  to 
the  parties  a  written  statement  of  his  decision,  which  shows  that  he  ar- 
rived at  it  without  consultation  with  the  other  arbitrators,  and  that  he 
did  not  consider  it  to  be  his  duty  to  fix  independently  the  amount  ol 
damages  to  be  awarded,  but  only  to  determine  which  of  the  others  had 
fixed  the  sum  nearest  in  his  judgment  to  justice  and  equity,  and  ho  ac- 
oordingly  unites  with  the  arbitrator  who  fixed  the  highest  sum,  and  those 
two  make  an  award  of  damages,  by  a  separate  pi^er,  which  does  not 
show  ^t  the  other  arbitrator  acted  at  all  in  the  case,  such  award  is 
void,  although  suoh  third  person  declares  his  own  opinion  that  the  sum 
awarded  is  too  smalL    Eaoen  v.  Winmtifmmei  Co,,  723. 

L  DmiNonoN  between  Submission  to  Abbiisatobs  with  Poweb  to  Refeb 
TO  Umpibe,  and  submission  to  arbitrators  with  authority  to  choose  an- 
other to  act  with  them,  stated.    Id, 

ABSxar. 

h  Name  ob  Some  DEscsipnoN  ov  Pabtt  to  be  Abbbsted  on  Wabbant 
MUST  BE  Exfbxssed  thebein.  Warrant  granted  with  the  name  in 
blank,  and  without  other  designation  of  the  person  to  be  arrested,  is 
void.    Commonwealth  v.  CroUif,  669. 
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t.  Whibx  Pabiy  wbosb  Kams  is  Unkkown  is  to  be  Abbbsibd,  Wabbamt 
MUST  Contain  the  best  description  possible  of  tiie  person  to  be  arrested; 
and  it  mnst  be  sufficient  to  indicate  clearly  on  whom  it  is  to  be  served, 
by  stating  his  occnpation,  his  personal  appearance  and  peooliarities,  the 
^aoe  of  his  residence,  or  other  circomstanoes  by  which  he  can  be  identi- 
fied.   Id. 

S.  QfFioEB  SnKiNo  TO  SxBTS  VoiD  Wabrant  Bboomss  TBBSPAsamK  80  with 
any  other  person.    Id, 

L  Wakrabt  to  Abbbst  "John  Dob  or  PTf^wARn  Hoi^  whosb  Othbb  ob 
Tbub  Kaxb  is  Unknown,*'  without  any  farther  description  or  means  of 
identification  of  the  person  to  be  arrested,  is  void.    Id, 

ft.  Pbbson  Souobt  to  be  Abbssibd  trpoN  Void  Wabbant  mat  Lawvitllt 
Resist;  and  third  persons  may  lawfully  aid  him  in  snch  resistance,  nsing 
no  more  fooroe  than  is  necessary  to  prevent  the  arrest  withont  being 
goilty  d  a  riot    Id, 

ASSIGNMENTS. 
See  Fbaudulbnt  Assionmbnts;  Mobtoaobs,  1,  7,  8;  NBOOTUBUi  Lrentu- 

ICBNTS,  18,  19. 

ATTACHMENT. 

L  Attaoujunt,  Bxoulab  upon  its  Facb,  is  not  Void  because  the  com- 
plaint does  not  set  up  a  cause  of  action  which  would  wanant  the  issuanoe 
of  an  attachment.    McComb  v.  Reed^  115. 

8.  SHBBm  Bbceivino  Attaghmbnt  Bboulab  on  ns  Faob  cannot  pay  over 
the  money  obtained  by  him  from  the  sale  of  property  levied  on  by  virtue 
of  the  writ  to  a  junior  attaching  creditor,  because  the  complaint  in  the 
action  on  which  the  first  attachment  was  issued  did  not  set  forth  a  cause 
of  action  upon  which  an  attachment  could  issue.    Id. 

ti  It  is  Dutt  ov  Shbbitf  Regbivino  Monet  on  Execution  Salb  of  prop- 
erty, levied  on  by  virtue  of  attachments,  to  apply  the  money  in  the 
order  of  the  attachments.  The  sheriff  has  no  ri^t  to  go  back  of  the 
process  and  raise  the  question  as  to  the  validity  of  the  attachments.    Id. 

4.  Whbtheb  Juniob  Attachino  Cbeditob  can  Sucoessvullt  Attack  Va- 
uditt  of  Pbior  Attachment  on  the  same  property,  on  the  ground  that 
the  complaint  did  not  contain  a  cause  of  action  upon  a  contract,  express 
or  implied,  for  the  direct  payment  of  money,  qucare.    Id. 

ft.  Oabnisheb  is  not  Estopped  fbom  Dentino  Indebtedness  to  Defendant, 
bj  reason  of  the  fact  that  before  the  suing  out  of  the  writ,  he,  the  gar^ 
nishee,  had  admitted  to  plaintiff  that  he  was  indebted  to  the  attachment 
defendant,  and  that,  if  garnished,  he  would  pay  the  money  to  the 
plaintiff     Lewis  v.  PrenaU,  321. 

ft.  Attachment.  — Funds  in  Hands  of  Trustee  in  EQUirr  are  not,  as  a  gen- 
eral rule,  liable  to  attachment  and  condemnation  until  the  share  of  the 
debtor  has  been  ascertained  by  a  litatement  of  the  trustee's  trust  and  the 
settlement  of  his  final  account.    Oroame  v.  LewiSt  663. 

7.  Rule  that  Attachment  will  not  Lib  to  Affect  Funds  in  Hands  of 
Tbttstbb,  before  tiie  settlement  of  his  recounts,  rests  altogether  on  juris- 
dictional considerations  sufficient  for  the  defense  of  a  trustee  as  garnishee, 
as  well  as  for  the  protection  of  tiie  fund  in  his  hands;  but  it  is  evident 
that  these  are  purely  matters  of  defense,  of  which  the  trustee  should  avail 
himself  by  motion,  pleadings,  or  proof  at  some  stage  of  the  attachment 
proceedings,  before  the  final  judgment.    The  trustee  is  not  required  to 
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pUad  iSbtm  U^  i^Mttedlj,  Imt  tii^ ■hoold  U«MlaMd  «oIIm< 
bjMBM  pv^  to  tiM  prowwiding  befora  the  matter  it  wnchidtd  bja 
jndgmit.    Id, 

Iw  WhIBX  FuiTMDrHiLVDtorTBXmilBHATBBmi  ARAOBEDBIPratB  8ir- 
TLBMXirr  ov  HD  AooooSTB^  and  the  dabtor'a  than  aaoartainadt  and  soch 
prooaedingi  allowed  to  ripen  into  a  judgment  of  oondenmatioo,  if  the 
time  within  wfaioh  errora  can  be  aamgned  and  oorrected  has  paaaed,  the 
jndgnMot  win  be  held  final  and  oonclniive  of  the  rights  eataUiahed  bj  it; 
and  the  fact  that  the  garnishee  had  »  good  defense,  or  that  he  waa  dotiied 
with  a  pririlege  protecting  hie  fond  from  attachment,  cannot  now  be  in- 
qoired  into.    Id, 

H  90Vl]nnDnKIDfQEPX0T10niMf  0Vl)lBroB8.---BlTIATRATFC7H1)8nrHAVn 

ov  TBOum  cannot  be  sttadied  nntil  hie  aoooante  have  been  eetUedt  and 
tiie  debtor*e  share  aeoertalned,  la  not  intended  ae  a  derioe  for  tiie  benefit 
cf  debtors,  nor  to  protect  their  intereet  in  trost  fonds  from  tiie  appropn* 
ate  rsmediee  of  their  offeditot%  and  is  only  implied  where  the  existing 
laeta  and  circomstancss  justify  it^  and  will  never  be  implied  after  there 
baa  been  »  final  aoooont  and  an  order  to  the  trostee  to  pay  according. 
Id. 

Ml  ATTAfwiiWiTAaADwrPoKPSDrOHABOBorTKOgrBBmaybeissnedandlaid 
in  his  hands  before  the  settlement  of  his  aoooonts  and  the  ascertainment 
of  tiie  share  of  tiie  debtor,  bat  it  is  not  effbottre  so  ae  to  sabject  the  fond 
to  condemnaticn  until  after  the  eettlement  of  such  account.    Id* 

IL  AvTAoaumn  Laid  dt  Havm  of  Tburxi  bdobb  Final  Aooouirr  wm. 
BB  OooD^  if  at  any  time  before  trial  or  judgment  the  share  of  the  fund  in 
hand  belonging  to  the  debtor  is  ascertained  by  a  final  a<)0ount.    IcL 

ISi  PB00nBOTATTAflHiaDITORQABllI8HlfBMT,WHXirPUB8UIiroCBBDIT8,Ul(- 

UKM  Obdinabt  Suns,  doee  not  ncoeesarily  relate  back  to  the  eervioe  of 
the  writ^  but  may  stand  on  the  state  of  facts  appearing  at  the  time.  Id, 
It.  JuMimiT  Bhtbbbd  on  Oabnibhmknt  or  Funm  nr  Hands  ot  Tburd^ 
before  his  aooounte  haye  been  eettled,  will  be  final  and  ellbotive  on  the 
ftmd  afterwarde  aecertained,  if  before  that  time  no  motion  or  otber  pro* 
oneding  haa  been  taken  te  correct  that  irregularity  in  the  entry  of  the 
Judgment.  The  aeoertainment  of  the  speoifio  fund  upon  whidi  the  judg- 
SMt  curea  the  irregularity  of  entering  it  before  tiie  final 

Id. 

See  SHXEXfiB. 

ATTOBNEY  JJSTD  CLEENT. 
ov  AnoBNXT  ov  BaooBo  to  Contbol  and  Manaob  AonoN  cen- 
Bot  be  queeticned  by  the  opposite  party  while  he  remaina  such  attorn^. 
Board  qfOommimionen  y.  Tomtgert  1G4. 
&  Fabst  to  Action  xat  Apfbab  nr  ms  Own  Pbopbb  Pbbson  or  by  attor- 
ns, but  be  cannot  do  both.  If  h#  appean  by  attorney,  he  must  be 
hsard  through  him,  and  cannot  himself  assume  control  of  the  case.    Id. 

%  COVBT  MBOUhD  NOT  DISMISS  AcnON  WITHOUT  OONBBNT  OV  ATrOBBBT  Of 

BaooBiv  although  the  plaintifi;  who  haa  appeared  by  attocnqrt  etyulatse 
in  wiitfaig  that  it  be  dismissed.    Id. 

BANKS  AND  BANKING. 
!•  DsFoarr  u  not  Bbal  Dbfosit,  but  a  loan  for  the  use  of  the  banker,  wbsB 
the  deposit  is  an  irregular  one,  and  in  the  absence  of  any  special  agre» 
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>  WfewMn  tiM  bnlur  and  depositor;  a%  wli«a  «n  Mooimt  it  kapt; 
oo^  It  dspodted  in  bank  to  bo  dnwn  obI^  not  in  the  idflPtJoil 
tend  dopotitod;  wboro  monoj  depontod  ii  ndn^^  wiUi  the  ouh  Mwti 
of  tiMliMik^andnMdindiftraiitiytlMrowitfa.    StkmkUr.  BaHber^m. 

%  IxnouLAR  Dkfosit  ov  MoHsr  zm  Bahk,  in  the  abeenoe  of  any  apeeial 
agreement  between  the  banker  and  depoeitor,  is  merely  »  loan  for  the 
use  of  the  banker.  Saoh  deposit  tnndbfs  the  property  to  the  loanee, 
and  tiie  relation  between  the  benk  end  its  eostemsrs  is  simply  one  of 
debtor  and  oredztor.    I<L 

ti  Ddb  DnjoxMon— FusBmaDiT  of  OmifiaAXB  ov  Bspoot,  Patablb  on 
DsiUKD.  — Defendant  sent  plaintiff  »  oertifioste  of  deposit,  payable  on 
demand,  in  payment  of  a  debt  Plaintiff  received  and  aoknowledged  the 
receipt  thereof  and  need  and  negotiated  the  oertifioate  for  fifteen  days, 
when  tiie  benk  issoiog  tiie  oertifioate  failed,  and  it  was  proeented  and 
protested.  Mail  ooommnioation  between  plaintiff  and  the  bank  ooon* 
pied  bat  two  days.  SeH  that  plaintiff  had  not  nsed  dne  diligence,  and 
ooold  not  recover  from  defendant.    Bower  y.  Boffmamt  069. 

4L  PAmBHT — SAiranoH  ov  Dkfosit  nr  Bakx.  —Where  defendant  depoetts 
in  a  benk  the  amoont  of  his  debt  to  plaintifE^  and  sends  him  the  benk*s 
certificate  of  deposit,  which  plaintiff  aooepts  and  aoknowledgss  receipt 
d^  and  nsss  for  his  own  pnrp'jees^  he  ssnetions  the  deposit  as  a  paymant 
to  himself,  and  makes  the  bank  his  own  agent  to  hold  the  som  sobject 
to  his  order.    Id. 

BOND& 

1.  LnsBOT  IS  BaoQiVKEABLi  nr  Aotioh  ok  Bovd  given  in  the  amoont  actn- 
ally  dne,  and  not  in  a  penalty.    Framr  v.  IMe^  741. 

S.  Ixmarr  a  ikit  BaooviKABUi  in  Aonoii  am  Bokd  OivBff  or  PiKiuiaT. 

See  CosraEAznnm;  Gvabixiah  aitb  Wiksi);  lUn.Biune^  10-18;  RiPiJiyni, 

5;  Wbttb,  2. 

B0UNDABIB8. 
1«  Ih  ItaoHO  BomniABm^  Moxukxhts  MxnnoHxn  dv  Dbd  Qovnv 

Oousan  axd  Dibtakgis.    FrankUm  v.  Darkmdt  111. 
t.  Dbcsiptzov  nr  Deid^  "thincx  NoBTHBAraxBLT  AS  PoBJi  Bivzn  Bum," 

inclndee  the  flaU  to  the  middle  of  said  river.    BraekeU  v.  Permmt  Unh 

JSIOt0ll,  O4o. 

i-  AonoN  ion  DmnnrnoN  or  Pnioi  ion  Difiuimor  will  not  lie  iHiere  land 
fronting  on  »  bayon  is  sold  by  deeoribed  metes  and  boonds,  except  the 
rear  boondsry,  which  is  not  defined,  as  oontaining  a  certain  number  of 
aipsnts.  In  snob  case  the  sale  is  one  per  ouei^iiongm,  the  depth  of  the 
land  is  preenmed  to  be  forty  arpents,  and  the  vendee  takee  all  tiie  land 
wifliin  tiie  beondaries  mentioned.  Dcnmi  v.  jaBtmclon,  617. 
SeePuBUO  Lands,  & 

OAPTUBS. 
See  MzLiTAXT  Law. 

OOMMQN  OAKBIXa. 
L  Oosoiog  OawMiMAMi  BounPTO  Oabbt  AgpcMi wannr  SooraaytHm 
ITiiiiwe,  withont  any  other  contraot  than  sooh  as  tiie  law  would  imply. 
Adame  Bxprtee  Co.  v.  Nodk,  610. 
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t.  Comfoiir  Oakeibe  b  hot  Bouvd  to  Baamni  Mohst  iob  TtJunronA' 
Tiov  vnlev  it  ia  properiy  teoiired  and  addraned.  FUagerald  t.  ildieMM 
Jh^prsfi  Co.,  341. 

S.  RxruBAL  ov  Oomfov  OAMtTwr  to  Gouht  Movbt  Taemk  iqe  T&4mb- 
POBTAXIQH,  at  the  reqneat  of  the  caasigiior^  will  not  create  any  preanmp* 
tion  agaimt  him  aa  to  the  amoant  contained  in  the  package.    Id, 

i.  Bbqetal  is  Ck>iaiov  OARBixB'a  Kmsan,  Qma  ior  Pagkaob  ov  Monxt 
in  a  aealed  envelope,  that  it  ia  "aaid  to  contain  "  a  given  amount,  ia  not 
prima  faeU  eridence  that  the  package  did  in  fact  contain  the  amoant 
named.    Id. 

L  Goods  Placid  vor  Shzpmxht  nr  Cab  ov  RAn«BOAi>  Compaiit  Stahdiho 
ov  SzDX-TBAOK,  Under  ezolQaive  control  of  the  company,  with  the  aaaent 
of  the  company,  paaa  into  the  poaaeaiion  of  the  company,  whether  they 
be  pUoed  in  the  car  by  its  own  employeea  or  by  other  peraona.  IWmcU 
Cktdroi  B,ILCo.w.  Sm^aer,  301. 

i»  MsBB  SioinHo  ov  Bill  ov  Labino  Don  hot  Traksibb  Poenasiov  ov 
Fbeiobt  to  a  common  carrier,  bat  ia  merely  evidence  that  he  haa  received 
the  poaaeaaion,  and  thia  fact  may  be  shown  by  any  other  legitimate  eii* 
denoe.    Id. 

7*  LiABniTT  ov  Common  Cabbixb  is  Fizxd  bt  Aooeftdio  Pbopxbxt  to  be 
carried,  and  thia  acceptance  ia  complete  iHien  the  property  cornea  into 
hii  poaaeaaion  with  hia  aaaent    Id, 

i»  Eailboad  Company  mat,  bt  Sfbgial  Contbaot,  Limit  m  Common-law 
Liabilitt  for  loas  for  injury  to  property  placed  in  its  poaaeaaion  for 
transportation,  being  atill  liable,  however,  for  gross  negligence  or  willfnl 
misfeasance.  Bat  it  cannot  restrict  its  liability  by  merely  proving  a 
oaage  on  its  part  in  giving  bills  of  lading  to  notify  sMppers  tiiat  the  com* 
pany  woold  not  be  liable  for  certain  kinds  of  losses.    Id. 

9*  Liabilitt  ov  Common  Cabriebs  is  Pnouliablt  Stbinobnt,  and  they  will 
not  be  permitted  to  limit  that  liability  by  special  contraota,  onleaa  they 
are  fairly  made,  and  are  fally  understood  by  the  other  par^,  and  are 
clearly  proved.    Adamt  Express  Co,  v.  Noek^  510. 

10.  In  AcnoN  against  Common  Cabbibr  for  the  loss  of  a  horse  alleged  to 
have  been  caused  by  the  bursting  of  the  boilers  of  a  steamer  by  raaaoa 
of  the  negligence  of  the  carrier  in  racing  at  the  time  of  the  loas,  evi- 
dence of  the  good  condition  of  the  boilers  at  such  time  ia  not  •^"**— «M^ 
either  on  the  question  of  liability  or  of  damages.  Agnew  v.  Btmxmer 
Contra  Costa,  87. 

^l.  Common  Cabbieb  is  Subjbotbd  to  Obdinabt  Bbstonbibiutib  eon* 
nected  with  his  vocation,  when  the  cause  of  damage  for  which  reoom- 
penae  ia  aought  ia  unconnected  with  the  subject-matter  of  the  damage.  Id, 

12.  Common  Cabbibb  ov  Ltvb-stock  is  Insubxb  against  all  injury  not  re- 
sulting from  the  act  of  Ood,  or  the  public  enemies,  or  from  the  conduct 
of  the  animal  being  transported.    Id. 

13b  In  AonoN  AaAivsT  Common  Cabbibb  for  the  loss  of  a  horae,  alleged  to 
have  been  caused  l^  the  explosion  of  the  boilers  of  a  steamer,  while  neg- 
ligently engaged  in  the  act  of  racing,  evidence  ia  inadmissible  to  show 
that  the  boilera  were  good  and  sufficient,  and  that  the  officera  and  crew 
ao  conducted  themselves  that  the  explosion  occurred  by  inevitable  aoci- 
dont  or  unknown  causes  while  the  steamer  waa  ao  engaged.    Id. 

14  Pbbsuiiption  is  against  Cabbibb  in  every  case,  except  when  it  ia  made 
to  appear  that  the  injury  complained  of  could  not  have  happened  by  the 
intervention  of  human  meana.    Id. 
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Ul  Oamioiir  Oakbise— Loss  of  Baoqaob  oh  Oxm  or  Two  Ooioraonva 
Ixsm — JSiviDEwm  of  Veuweby  to  Sioditd.  —  Li  going  from  one  city  to 
■Dotber,  plaintiff  travelod  port  of  the  way  by  stoamboai  and  the  lemain* 
dor  by  railroad.  Ho  doliTered  hit  tmnko  to  tho  otoamboat  oompony^  ro- 
ooivod  a  chock  thorefor,  which  ho  preeontod  at  tho  ond  of  tho  railroad^ 
whoro  the  tninko  could  not  be  found.  In  an  action  against  tho  steamboat 
company  for  the  value  of  tho  tmnksy  evidence  of  a  dork  of  the  latter  com* 
pony  that  if  tho  tmnko  were  no^-  delivered  to  tho  railroad  company  they 
woold  bo  brooght  back  to  the  steamboat  company's  office,  and  that  ho 
know  of  no  each  retom  dnring  tho  month  when  the  tmnks  were  loet»  is 
not  soffidont  to  show  a  delivery  to  tho  railroad  company  exempting  the 
steamboat  company  from  liability.  Batthnore  Steam  Packet  Co,  v.  Smithy 
575. 

It.  FAiHjEft  MAT  Maihtain  Actiom  AOAiNar  €k>MM0N  Cabbixb  fob  Loss  of 
Tbuhk  containing  his  daughter's  clothes.  As  ho  is  bound  to  provide 
for  her,  the  loos  is  not  so  much  hers  as  it  is  his.    Id, 

17.  Fathbb  Who  Tbanspobts  Bagoaob  of  Dauobtbe  and  Rboexvbs  Chboks 
thbbbfob  mat  Maintain  action  against  the  common  carrier  for  its  loss, 
upon  the  contract,  independent  of  his  right  as  father.  Tho  contract  for 
tho  transportation  was  made  with  him,  and  as  holder  of  tho  checks, 
iHiich  take  tho  place  of  a  bill  of  lading,  he  may  sue  as  consignee.    Id. 

18b  Action  mat  bb  Maintainbd  aoainst  Express  Compant  fob  Loss  of 
Pagkaob  of  Monxt,  although  tho  amount  of  the  loss  has  already  boon 
paid  by  |k  third  person.  The  action  may  still  be  maintained  for  tiie  use 
of  such  third  person.    American  Express  Co,  v.  ffaggard,  257. 

It.  Dxlivxbt  of  Packaob  bt  Expbbss  Compant  must  bb  Actual  and  Bona 
Fn>B,  and  not  merely  formal;  and  if  an  agent  of  the  company  abstract  the 
package  while  in  the  act  of  delivering  it,  the  company  will  bo  liable,  even 
though  a  receipt  be  signed,  and  the  form  of  delivery  gone  through,  by  tho 
agent's  laying  the  package  for  a  moment  out  of  his  hands.    Id. 

flOl  Common  Cabbixbs  bt  Wagons  arb  Rbquibbd  to  Dblttbr  Goods  to 
CoNsiONBB  at  his  house  or  place  of  business,  and  their  liability  as  such 
continues  un^  such  delivery;  but  this  rule  does  not  apply  to  <wfmn^^ 
carriers  by  vessels  on  tho  seas,  lakes,  or  navigable  rivers,  or  l^  railroads. 
Basmmerv.  Tohdoete.  ^pCo,,2ff!. 

SL  Lr  Action  AaAiNSTSTBXBT-RAiLROAD  Compant  TO  BacovBBDAMAoxs  for 
tho  loss  of  a  box  of  merchandise  delivered  to  it  to  be  carried  for  hire  on 
tho  front  platform  of  one  of  its  cars,  evidence  that  other  persons  had 
paid  money  to  its  conductors,  with  the  knowledge  of  its  snperintendont^ 
lor  the  carriage  of  merchandise,  is  admissililo  to  show  tho  defendant  to  bo 
a  oommoin  carrier  of  goods.    Levi  v.  Ljpm  etc,  R,  R,  Co,,  713. 

11  BiBBBT-BAILWAT   COMPANT,   IF   PbOVBD   TO    BB    COMMON    GaBBIBE   OF 

Goods,  is  liable  as  such  for  loss  of  a  box  of  merchandise  delivered  to  it 
to  bo  carried  lor  hire  on  the  frcmt  platform  of  one  of  its  cars.    M, 

fL  Conduoiob  of  Scbbbt-bailwat  Car  mat  Bzclvdb  ob  Bzpxi.  thxeb- 
FBOM  person  whoso  condition,  by  reason  of  intoxication  or  otherwise^  is 
SQoh  that  it  is  reasonably  certain  that  by  act  or  speech  he  will  boconio 
offensivo  or  annoying  to  other  passengers  therein,  although'  he  has  not 
oonunitted  any  act  of  offionso  or  annoyance.  Vmton  v.  Middlesex  B,  R 
Co.,  714. 

M.  Cabbibbsof  Pasbbnobbs  abb  Boondto  Bxbbcbbb towards snch passen- 
gers the  utmost  care  and  diligenoe  whioh  hninaa  forosi^t  can  use.  Stais 
T.£aliimoreste.B.ILCo.,eOO. 
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t5.  Wbisb  Pabtt  Iv jubbd  it  RAniiWAT>  CkncPAirr  is  not  %  ] 

OMiiw  is  not  raqnired  toexcrdaa  that  degree  of  vigflmce  reqniredol  ptr* 
ties  bearing  a  reUtum  of  trast  and  confidence  or  bailment  towards  eaoh 
other.  In  snob  case  the  carrier  is  only  required  to  nse  snoh  care  and 
diligence  as  would  be  exercised  by  skillful,  prudent,  and  discreet  persons 
having  the  control  and  management  of  such  business,  regarding  their 
duty  to  the  interests  of  all  concerned.    Id, 

M.  Wbebs  Pabtt  JjxjmxD  vr  Razlbqad  OoMPAirr  is  not  a  passenger,  he 
is  not  entitled  to  recorer  if  his  negligence  directly  contributed  to  sndi 
injury,  or  if  the  accident  could  hare  been  avoided  by  such  care  as  mi|^ 
under  all  the  circumstances  have  been  reasonably  expected  to  be  exerciasd 
l^  one  of  his  age  and  inteUigenoe.  This  is  true  although  the  injury  could 
have  been  prevented  by  the  ezerdse  of  the  utmost  care  and  diligenoe  ca 
the  part  of  the  carrier.    Id. 

See  Damaqwb,  5;  Fssbzb;  RiniBOADs, 


OQNFUCT  OP  LAWa 

See  OOHTKAOTS,  1-^. 

OONSnTDTIONAL  LAW. 

1.  Dim  PnooBB  of  Law.  —The  rij^its,  liberties,  or  privileges  of  eiti»BS 

cannot  be  taken  away  or  abridged  by  act  of  the  legislature,  or  in  any 
mj  except  ^7  due  process  of  law,  that  is,  by  means  of  law  in  its  regular 
course  of  administration  through  oourts  of  justice.    Bimm  v.  Fmr,  62. 

2.  Lboislation  is  Rxkboisii  ov  Sovhoiqn  Powsb,  and  the  legislature  is 

supreme  and  uncontrollable,  except  in  the  particulars  in  which  its  power 
is  restricted  by  the  constitution.    Id. 

5.  CONSTITUTIOlf  IB    SUTRBICB    LaW  OV   LaHB,   IB    OF   BlNDINa    F6B0I  AKD 

Obligation  upon  All  departments  of  the  government,  fixes  their 
powers,  and  limits  the  bounds  within  which  they  must  act.  It  is  fixed, 
permanent,  uncontrollable,  and  transcendant  in  its  nature  and  operation, 
and  can  be  changed  or  revoked  only  by  the  power  that  made  it,  — the 
people.  Id 
4.  Act  o/  LnoisLAnTKB  must  not  Invbingb  upon  either  the  coostitutioo  of 
the  United  States  or  upon  that  of  the  state,  and  if  it  does  so  it  is  alh 
solutely  void.'   Id. 

6.  Judicial  Dxpabtmbnt  ib  Psopxb  Powxb  to  Bkslabb  Oonbhtotiov- 

ALRT  ov  Law,  and  every  act  of  the  legislature  contrary  to  the  true 
intent  and  meaning  of  the  constitution  will  be  declared  null  and  void. 
Id. 
0.  Wbxbb  Oonbtitution  Pboyibxb  Qualiiioationb  ov  Elboiobs,  AMU- 
tional  Onxb  cannot  bb  RBQinsBD  by  act  of  legislature,  and  no  person 
possessing  the  constitutional  qualifications  can  be  deprived  of  the  exer- 
cise of  the  elective  franchise  1^  mere  legislative  enactment  while  the 
constitution  remains  unaltered.    Id, 

7.  Whbbb  Oonritotion  Pboviiub  Quauvicatiomb  ov  Elbopobb^  an  act  of 

the  legislature  requiring  the  voter  to  take  an  oath  to  support  the  consti- 
tution of  the  United  States  and  of  the  state  does  not  restrict  the  right 
to  vote  as  conferred  by  the  constitution,  nor  add  to  the  qualifieaticns 
therein  required,  and  is  not  unoonstitutionaL  Id. 
i»  Whbbb  Constitution  Pbovidbb  QuALmcAnoN  or  Votbbb,  an  act  of  the 
legiBlature  requiring  one  who  seeks  to  vote  to  first  take  oath  that  he  has 
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Ml  boRM  anm  agdnsl  tha  United  Stuics  or  tb«  state,  or  aided  the  ■!»- 
ealled  ooolederato  anthoritiei,  aince  a  oertain  date,  is  vnconatitotioiia], 
as  each  aot  ia  equiTalent  to  a  proviaion  that  no  one  who  haa  ao  borne 
arma  ahall  Tote,  and  ao  adda  additional  qnalifioationa;  and  again,  anoh 
proTiaion  ia  pnnitiTe,  and  by  anoh  oath  the  person  ia  f oond  gnilty  and 
poniahed  by  being  denied  the  right  to  rote,  without  due  prooeas  of  law. 
Id. 

9*  Am  Gw  9x1X1  LaomuamRm  Pboyzdxno  worn,  Trial  ov  OwwExmts  upoh  la* 
lOBMAXioir  ia  not  repognant  to  the  pxoriaion  of  the  United  Statea  oon- 
atxtntion  that  "no  peraon  ahall  be  held  to  answer  for  a  capital  or  other 
infunons  crime  nnleea  on  presentment  or  indictment  of  a  grand  jnry," 
ete.,  as  this  haa  application  to  proceedings  in  the  United  States  oonrts 
alooe.    Staie  t.  BarneU,  471. 

IOl  Sxatotb  Maxzno  It  Chdcihal  OwwESfm  to  Sell  Milk  WmoH  a  Aoul* 
TERATBD^  though  with  pore  water  only,  iaoonstitntional.  CfonmumweaUh 
T.  Wake,  711. 

II.  BSQUIRXiaDfT  07  OOJHfl'lTUTAOW  THAT  A0I8  OT  TiTOiaLATOBl  BB  ZN  AbII- 

OLBS  AHD  SiciiONS,  ZN  Saiib  MAinfXB  AS  CoDB  ia  arranged,  ia  direotory 
in  form,  and  looks  more  to  conTenienoe  in  adopting  the  law  to  ondiflo»» 
tion  than  to  its  operatiye  effect.    Hcardaty  v.  T<\ftt  584. 
See  HoMBBTXAM^  1-5;  Statutes;  Wexobts  ahd  Mbasdbxs^  1. 

CONTEMPT. 

L  JvD0ME2rr  iob  Contxmft  zs  Valid  without  Ant  Recital  of  the  facta 
which  oonstitate  the  contempt.  It  is  proper  for  the  court  to  so  state  the 
ftusts,  as  if  as  stated  they  do  not  amount  to  contempt^  the  prisoner  may 
be  discharged,  bat  their  statement  is  not  necessary  to  the  Talidity  of  the 
judgment.    EaaUm  v.  State^  49. 

S.  Appeal  does  not  Lib  iboic  Judgmxnt  op  Coubt  Imposino  Finb  bob 
Oontxmpt.    Id, 

OONTBACrS. 

1»  Law  op  Place  whbbb  Contbaot  is  Made  Ooybbns  Pbbpqbmancb  of  ita 
terma  and  conditionaaa  a  general  role;  bat  when  it  ia  to  be  performed  at 
adifforent  pUce  and  under  a  different  jorisdiction  from  that  where  it  was 
entered  into,  then  the  law  of  the  place  of  performance  most  gorem. 
LtwU  ▼.  Headley,  227. 

S.  Pabtibs  to  Aobeement  abb  Pbssuked  to  Know  Law  op  Plaob  where 
performance  is  to  be  made,  and  to  contract  with  ayiewto  that  lawnnless 
it  is  otherwise  expressed  in  the  contract^  and  thia  presnmption  is  legal 
and  irrebatabie.    IcL 

Sb  It  IB  Lbqal  Pbesumption  that  CkunTBAor  zs  to  be  Pbbiobmbd  where  it 
is  made,  onlesa  it  specifies  a  different  place  of  performance.    Id. 

4  Notes  and  Cebtzvicatbs  op  Deposit  abb  Oopbbned  bt  Law  op  State 
where  tb^  are  payaUe  though  given  in  porsoance  of  an  arrangement 
made  in  another  atate.    Id. 

B.  Pabtt  to  €k>NTBAOT  will  not  be  Hbabdto  Sat  that  He  was  Ionobant 
of  the  law  of  the  atate  where  the  contract  ia  to  be  performed,  and  it  ii 
error  for  the  court  to  instmct  in  an  action  on  sach  oontraot  that  the 
party  ahoold  be  shown  to  haTO  knowledge  of  that  law.    Id. 

$.  OouBT  wzLL  NOT  Lend  ztb  Aid  TO  SETTLE  DzsPUTBB  relatire  to  tnyalid 
oontraeta.  It  will  notioe  their  illegality  ex  qfieh,  and  allow  it  withovt 
any  plea  at  any  stage  of  the  j^rooeedings.    Schmidt  ▼.  Barioer,  587. 
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7.  Pabsub  qamvot  be  Hbabs^  Who  Ask  Rhjo  from  Tiolatics  of  kv. 
Thfljan  left  wliere  their  conduct  has  pUoed  thooit  and  inparactmm 

6.  Ck>]fTRAOri8VQIDWBiaHl>IPSiri)8UPOHCk»irDI310NOFTEZIIOillipoi^^ 

odnCro  hcmM  mores,  or  prohibited  by  law.    Id. 
9.  Pastt  Who  Binds  Htmbit.t  Unwillxnolt  and  under  restraint  ii  not 

deemed,  in  the  eye  of  the  law,  a  participant  in  an  illicit  covenant.    Id. 
lOL  PiiAZHmr  mm  vert  A^pxab,  wbom  ms  Own  Showino,  to  have  Tolnn- 

tariljr  infringed  the  law  of  the  land;  if  he  doee,  he  cannot  avail  himaelf 

of  the  aid  of  a  court  to  enforoe  a  contract  made  in  opposition  to  law. 

Id. 

11.  OONTBAOr  OtIUUWJSS  ViLLZD,  BITT  VOID  ONLY  BBOAUBB  MaDB  ON  SOV- 

SAT,  coostitntea  an  exception  to  the  general  role  that  void  contracts  are 
not  susceptible  of  ratification.    Love  v.  Wells,  375. 

18.  OoMTBaor  AoBanNO  to  Pat  Spsoiiio  •  uu  nr  Gold  Coin,  or  upon 
iMlnre  thereof  to  pay  each  farther  sum  as  may  be  equal  to  the  di£Eerenoe 
in  value  between  gold  coin  and  legal-tender  notes,  belongs  to  the  class  of 
contfacts  provided  for  in  the  so-called  specific-contract  act  of  California, 
and  may  be  enforced  according  to  its  meaning;  and  the  meaniog  of  such 
contract  is  that  the  maker  will  pay  in  gold  coin,  or  if  he  does  not  do  so^ 
in  legal-tender  notes  at  their  gold  valae,  and  a  judgment  may  be  rendered 
on  such  contract  payable  in  gold  coin  alone.    Lane  v.  Qhndoa^f,  121. 

13b  Oalhobnia  8PBomo-coNTBAcr  Act  was  not  Intended  to  LBQiLfn 
OoNTEAOis  which  without  it  were  illegal,  but  to  provide  a  remedy  for 
enforcing  certain  contracts,  if  held  to  be  legaL    Id, 

8m€u8IOIIS;  Judqmehts,  11;  SpBcmo  Pehiobmange;  SrAnTTB  ov  FnanDSi 
Wexobis  and  Mbasobbs. 

OOBPORATION& 

L  QUBSnON   WHB1!HBB   DbTENDANT  IS  COBPOBATION  OB  NOT  SHOULD  BE  PlB- 

8BNTED  BT  Plea  IN  ABATEMENT,  and  not  by  motion  to  quash  the  return 
ol  summons,  it  being  raised  upon  matter  cfeAort  the  record.  Amerkam 
Express  Co,  v.  Haggard,  257. 

t.  Plea  IN  Abatement  IS  Bad^bboause  It  DOES  NOT  OivbPlaibtiivBbiibb 
Wbit,  where  the  "American  Express  Company  "  u  sued  as«corporatioD« 
and  a  plea  in  abatement  is  filed  in  the  names  of  several  persons  ''and 
others,**  admitting  that  they  ''together  with  others  "were  doing  business 
under  the  name  of  the  "American  Express  Company,"  but  denying  that 
the  company  was  a  corporation.  The  plea  should  have  set  forth  who 
were  the  "others,**  so  that  the  plaintiff  might  know  against  whom  to 
bring  his  suit»  if  the  plea  should  prove  to  be  true.    /i. 

S  OmoEBS  OT  OoBFOBATiON  HAVE  No  PowER  to  authorise  the  execution 
of  a  note  as  surety  for  another  in  respect  to  a  matter  having  no  relatioo 
to  the  corporate  business;  and  a  party  receiving  such  note  with  notice 
cannot  recover  on  it    Ball  v.  Auburn  Turnpike  Co.,  75. 

4-  OmoBBS  or  Oobfobation  have  No  Power  to  make  or  ratifyanote  ghren 
l^  one  of  their  number  to  secure  his  individual  indebtedness.    Id, 

5  Whebb  nr  AonoN  bt  Payee  on  Note,  given  by  one  of  the  directors  of 
%  corporation  for  his  individual  indebtedness,  and  ratified  by  all  of  tbe 
other  directors  in  the  name  of  the  corporation,  the  answer  denies  that 
the  making  and  delivery  of  the  note  is  the  act  of  the  corporation;  evi- 
dence establishing  such  &ct  is  admissiUle.    Id 
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6.  COBPOBATIOIV  IS  LlABLB  TOR  WRONGFUL  ACT8  OV  ITS  SXRVAKTS*  done  in  iti 

employment,  and  may  even  be  indicted  for  acts  of  misfeasance  or  non- 
feasance.    Donaldmm  v.  Mistissippi  etc,  B,  R,  Co,,  391. 

7.  OOBPORATIOX    IS    LlABLB  IN  CiVIL  ACTION  lOR  WrONOITTL  ACTS  OT  ITS 

8xRVAi9TS»  DoNX  IN  ITS  Emflotment,  CAUSING  DsATH  ov  PERSON,  un- 
der section  4111  of  the  Iowa  Revision  of  1860,  providing  that  "where  a 
wrongful  act  prodaces  death,  the  perpetrator  is  civilly  liable  for  the 
injnry.**    Id. 

8.  AoxNTs,  OmcxRS,  or  even  Citt  Council  ov  Municipal  Corforaiioh 

cannot  bind  the  corporation  when  they  transcend  their  lawful  powers; 
and  a  city  warrant  is  subject  to  this  nde,  notwithstanding  it  is  negoti- 
able  in  form.    Clarh  v.  City  qfDta  Moines,  423. 

9.  Evert  One  is  Charged  with  Knowledge  of  Nature  of  Duties  and  Ex- 

tent OF  Powers  of  the  officers  and  legislative  body  of  a  municipal  cor- 
poration, since  they  are  merely  the  public  agents  of  the  corporators,  and 
their  duties  and  powers  are  prescribed  by  statute.    Id. 

10.  Municipal  Corporation  mat  Set  xtp  Plea  of  Ultra  Vires  or  its  own 
want  of  power  nnder  its  charter  or  constituent  statute  to  enter  into  a 
given  contract  or  to  do  a  given  act  in  violation  or  excess  of  its  corporate 
authority.    Id. 

11.  Neootiabilitt  will  not  Validate  Obligations  Which  are  not  Bind- 

ing because  of  a  want  of  power  to  make  or  issue  them.     Id. 

12.  Citt  Warrants  are  in  Legal  Effect  Promibsort  Notes,  not  Bills 
OF  Exchange.    Id. 

13.  Municipal  Corporations  have  Such  Powers  onlt  as  are  Bxfbssblt 
Granted,  and  such  incidental  ones  as  are  necessary  to  make  those  powers 
available  and  essential  to  efifectoate  the  purposes  of  the  corporation;  and 
their  powers  are  strictly  construed.     Id. 

1 4.  Officers  of  Citt  have  No  Power  to  Issue  Negotiable  Paper  for  claims 
and  demands  against  the  city  when  they  have  no  express  authority,  and 
the  existence  of  such  a  power  is  not  necessary,  as  an  incident,  to  those 
granted,  or  to  carry  out  the  purposes  and  objects  of  the  corporation.   Id. 

15.  Bona  Fide  Holder  of  Warrants  Drawn  bt  Ofticers  of  Citt  upon 

Treasurt,  in  taking  the  warrants,  is  bound  at  his  peril  to  ascertain  the 
nature  and  extent  of  the  power  of  the  officers  and  the  cityl    Id. 

16.  Want  of  Corporate  Power  or  Want  of  Axtthoritt  in  MrvrciPAL 
Officers  cannot  be  supplied  by  their  unauthorized  acts  or  repnidbnta- 
tions.    Id. 

17.  Citt  Warrants  Issued  in  Satisfaction  of  Jihxsment  against  Cmr  at 
the  rate  of  one  dollar  in  warrants  for  every  seventy-five  cents  due  on 
the  judgment  are  usurious.    Id, 

18.  It  is  Doubtful  whether  Municipal  Corporation  is  Bound  bt  Action 
OF  its  Council  in  agreeing  to  pay  a  sum  clearly,  distinctly,  and  ascer- 
tainably  greater  than  is  legally  due.     Id. 

19.  Where,  under  Charter  of  Citt,  Care  of  Roads  and  Streets  is  Cor- 
porate Matter,  and  for  road  debts  city  is  unconditionally  liable  as  for 
other  debtrt,  this  liability  cannot  be  controlled  or  varied  by  the  form  in 
which  the  warrants  are  drawn  or  worded  by  the  municipal  officers;  and 
hence,  though  the  warrants  are  drawn  payable  out  of  a  particular  road 
fund,  the  liability  of  the  city  is  still  general,  and  not  conditioned  upon 
the  existence  of  such  funds  in  the  treasury.    IcL 

20.  Municipal  Corporation  oannot  Erect  Toll-bridge  and  Lbvt  awd 
Collect  Tolls  unless  authorized  by  the  law  of  the  state.    Id. 
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81.  Cnr  MAM  Ko  Pownt  10  Bbbot  BonxiZp  borir  bt  Ixbilp  o«  JontftT 
wini  iRDXTXDirAL,  or  to  aid  in  tte  erectioa  by  %  loan  of  the  eotpwato 
OMdit»  under  a  power  in  its  charter  "to  inq^rove  aidewalks,  aUeya,  and 
streeti;"  and  "to  make  by-lawa  neoenary  and  ]^roper  £or  the  good  regn- 
latum,  waSeby,  and  health  of  the  dty."    IcL 

22,  Crrr  has  No  Powxb  to  Loan  us  Cbxdit  ok  Haxb  m  Aooomicooatiob 
Papxb  for  the  benefit  of  dtuene,  to  enable  them  to  ezeonte  private  en- 
terpriaee.    Id. 

23w  BuiLi>ivo  OF  SzDSWALXS  D  LioiiiMATK  MuinaEFAL  Objbot  under  the 
^\  charter  of  Dee  Moinee.    Id, 

j  24.  Wabbahts  I88UXD  BT  CiTT  IN  CoNSiDXBATZON  ov  Tllboal  Sobif  iaaoed 

f  previoosly  by  the  city  in  payment  of  bona  Jide  debts  or  in  exchange  for 

valid  city  warranta  are  valid,  and  not  open  to  the  ol^ection  of  illegality 
of  consideration.    Id. 

2Sw  CiTT  Wabbantb  abb  Adxbszblb  zn  Evidenob  without  Fboov  or  Obv- 
uiNBNBaa  OT  SiONATUBB  or  of  authority  to  iasoe  them,  in  an  action  npoo 
them  against  the  city,  if  they  are  set  oat  in  the  petition  by  copy  and 
their  ezeontion  is  not  denied  under  oath.    Id. 

28i  Bonds  in  Aid  ot  Railboad  Oompant,  Issued  bt  Oountt  undbb  Town- 
ship Oboanization,  abb  Absolutblt  Void,  when  the  election  at  whieb 
their  issuance  is  authorized  is  ordered  by  the  county  court  instead  of  by 
the  board  of  supervisors  of  the  county,  upon  whom  the  statute  baa  con- 
ferred that  power  exclusively.  And  the  ftict  that  a  majority  of  the  legal 
voters  of  the  county  voted  at  such  election  in  favor  of  the  <— "*"^  of 
such  bonds  will  not  give  them  validity,  since  the  election  being  illegally 
called,  the  vote  failed  to  confer  the  power.    Supervisort  v.  Cook,  282. 

S7.  Whkbb  Statutb  PBOHiBna  lasuB  or  Bonds  bt  Countt  until  Elbotzon 
IS  Hbld  resulting  in  favor  of  such  issue,  bonds  issued  under  an  eleetioa 
unanthoriied  by  law  are  void  in  the  hands  of  all  persons,  whether  subse- 
quent purchasers  or  first  holders,  since  they  are  deemed  to  have  notioe 
of  the  statute  under  which  the  Ixmds  purport  to  be  issued,  and  have  ao- 
oess  to  the  proceedings  of  the  board  of  supervisors,  which  are  publie 
records.  And  the  levy  and  collection  by  the  coanty  of  taxes  to  pay  the 
interest  on  bonds  so  issued  does  not  validate  them,  for  the  doctrine  of 
ratification  does  not  apply  where  there  is  a  want  of  power  in  public  offi- 
cers to  perform  the  original  act  or  to  ratify  it,  but  only  where  having 
such  power  they  execute  it  defectively.    Id, 

28.  It  18  Pbbsumxd,  in  Absbncb  or  Proot  te  the  contrary,  that  city  authori- 
ties have  complied  with  the  requirements  of  law  in  making  a  contract  for 
the  paving  of  city  streets.    CUif  of  New  Orleouu  v.  ffaipm,  623. 

5Sl  In  Absbncb  or  Pboof  or  Fbaud,  acceptance  by  city  of  authoriaed  con- 
tract work,  upon  the  certificate  of  a  public  officer  that  it  was  rights 
done,  is  ffrima/ade  evidence  in  favor  of  the  city  as  te  the  completioii  and 
manner  in  which  the  work  was  performed.    Id. 

See  RmNXZiT  Domain,  4;  Nbouobnob,  27;  1UnjOTaiw»  IOl 

COSTS. 

1.  Bbbob  op  Cqidst  dt  Bbfuszno  to  Allow  Pabtt  Cosn  cannot  be  re- 

viewed OA  an  appeal  from  an  order  denying  a  new  triaL    Sievenmm  v. 
Smiik.  101. 

2.  AwABD  OP  Costs  is  in  Doobetion  or  Coubt  in  All  Suns  nr  Chanoebt 

which  are  determined  by  the  court  on  a  final  hearing.    Blm  v.  Blue^TSl* 
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00-TENANOY. 
IB  HOT  FouHD  BiTUxu  IN  Tebms  OR  BT  LiQifi  OcnraLOSKUia^  hf 
a  ttgteul  Tndict,  in  an  action  of  ejeotment  bronchi  l^  a  tenant  in  oodi- 
mon  againit  a  oo-tenant  who  ia  in  the  oocopanoy  of  the  land  held  in  com- 
man,  that  the  plaintiff  denumded  of  hii  oo-tenant  to  be  let  into  the 
imrnediata  posaeaaion  of  the  aame,  and  that  the  oo-tenant  refnaed.  Car- 
jMrffer  T.  Mmdenkalt,  135. 

%  Fact  ot  Oubtxb  of  or  Imtimt  to  Oust  Co-vekabt  won  n  Vousd  bt 
JvKT,  for  the  law  will  not  preaome  from  aeta  of  ownerahip  b^cne  tenant 
in  ooimiKin,  nor  from  hia  refnaal  to  allow  a  oo-tenant  to  enter,  nor  from 
both  oombined,  that  there  waa  intent  to  onat.    Id. 

H  If  TmKAm  nr  Oqmmqn  BnuHB  of  ma  Go-TBTAirr,  idio  ia  in  the  ooon- 
paaoj  of  the  common  property,  to  be  let  into  poaaeaaion,  and  the  co- 
tenant  refoaea,  and  does  not  gire  any  explanation  of  hia  refoaal,  the 
coort  woold  be  jnatified  in  directing  or  advinng  the  jnry  to  infer  an 
ooater.    Id, 

4  If  Qini  Uhlawfdllt  Takbto  Pobsbbbiov  of  Land  aftsbwabds^  Bb- 
COKKI  Tenant  nr  CknocoN  in  the  ownerahip  of  the  aame,  the  moment 
he  beoomea  anoh  tenant  in  common  Ids  poaaeaaion  looaea  ita  hoetile  char- 
aeter,  and  the  preeomptionia  that  it  remaina  amicable  nntil  the  contrary 
ia  made  to  tapgmx.    Id, 

6w  In  EjsonfZMT  bt  Tenant  in  Common,  against  Co-tenant  who  took 
poaaeaaion  wrongfully,  bat  afterwards  became  a  co-tenant,  plaintiff  can- 
not recover  damagea  for  the  period  during  iHiich  the  defendant  waa  nn- 
lawfolly  in  poaaeaaion.    Id. 

ib  Tenant  in  Common  gannot,  in  Ejboement  aoainbt  hd  Cc^tbnant,  ro- 
oorer  damagea  or  mesne  profits  for  the  period  dnxxng  which  the  poaaea 
aion  of  the  oo-tenant  waa  not  adyerse.    Id, 

!•  Tenant  in  Common  Who  ib  Ousted  bt  Co-tbnant  may  recover  dam* 
ageainejectmentfrom  the  time  of  the  ouster,  according  to  his  right.    Id, 

ib  Tenants  in  Common  must  Join  in  Actions  fob  Tbbsfass  to  Lands^  bat 
their  laihire  to  do  so  can  only  be  taken  advantage  of  1^  plea  in  abate- 
mBttt,  or  by  way  of  i^portionment  of  the  damagea  at  the  triaL    Omi  v. 

See  Advebsb  PObsbbwon,  1;  Pabtdixxn. 

OOUBTS. 
h  Wbbbb  Tbbmb  of  Coubt  abb  Fdcbd  bt  Law  for  the  trial  of  aoiti^  a  jndge 

cannot  adopt  or  enforce  a  rale  of  coort  allowing  only  certain  caaea  to  be 

tried  at  a  partioalar  term.    StaU  v.  Poaey,  62S. 
%  Mbbb  Index  of  Bbcobd  is  not  Comfuancb  with  Bulb  of  Coubt 

which  reqvirea  the  filing  of  an  ahatractcl  the  record.    Da^fr.  VmlUUe, 

868. 

COVKNAOTS. 
Oofenantb  abb  to  be  Constbubd  to  be  Dependent  oe  lauErmEAWT, 

aeoording  to  the  intmtion  of  the  partiea  and  the  good  aenaa  of  the  CMe» 

See  Landlobd  and  Tenant. 

CRIMINAL  LAW. 
h  WxBBBOnbVoLUNTABILTFiBBSOuN  INTO  CbOWD  WITH  Feu»niou8Pu» 
FOSE  OF  KnuNO  Another,  the  nnintmitional  killing,  even  of  hia  friend, 
AM.  Daa  Vol.  LXXXVn— 61 
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would  be  mnrder;  but  if  tha  firing  wm  moddnkitl  and  iBfofamteyt  It 

woold  be  meoelMighter.    OoOiker  ▼.  C&mmomeealth,  493. 
t.  09S  Who  FiBnBjDGnjnaTDiToGBowBijn)  Kills  AirovviBD 

ov  MuBDiB,  »Tea  though  he  fired  without  aay  special  pupoee.    InL 
S.  It  zs  Ebbokbous  to  Ihsteuct  Jubt  "that  drnnkennees  oaa  noyer  be  re- 

oeiTed  as  a  ground  to  exooae  or  palliate  a  orime,"  beoaue^  when  and  how 

hr  dnmkennees  may  ezooae  or  palliate  most  depend  on  its  motiTefl^  de> 

gree,  and  efleot  on  the  mind.    Id. 
1^  i.  iNDionacfT  lOB  MuBDBB  VKBEB  CBOOirAL  Oomt  of  California  need  not 

deaoribe  the  weapon  naed»  the  nature  or  extent  of  the  wound,  nor  the 

part  of  the  body  upon  which  it  was  inflicted.    People  ▼.  Ek^,  96. 
^  B.  CBmnv AL  Ck>DB  ov  OALZiOBinA  WoBsa  Saiib  Cbavcb  in  the  pleading  and 

praotioe  in  criminal  actiona  which  ia  wrou^t  l^  the  chril  code  in  civil 

actiooa.    Id. 

8.  iNDioncBiiT  VOB  MvBDBB  wiXKBL  Cbdcdi AL  CoDB  of  OalifoRiia  ia  not  bad 

because  it  designates  the  degree  of  the  murder.  This  may  be  treated  m 
surplusage;  but  the  indictment  oug^t  not^  beoanse  it  need  not^  state  the 
degree  of  the  murder.    Id. 

7.  Iir  MuBDBB  Tblil,  iv  tboebb  d  No  Bvidbhgb  which  tends  to  reduce  the 
crime  charged  to  manslanghter,  the  court  may  instruct  the  jury  to  disre- 
gard the  question  of  manslaughter;  but  if  any  evidence  is  given  tending, 
however  sli^tly,  to  reduce  the  homicide  to  manalanghter,  such  instmo- 
tkm  ii  erronecus.    Id. 

t.  iHMuBDBBTBLOi^WHXBBDBOBBBoyOiiXNaB  depends  upon  whether  th« 
killing  was  willful,  deliberate^  and  premeditated,  the  jury  may  properly 
be  instructed  to  consider  evidence  of  intoxication,  not  upon  the  ground 
that  drunkenness  renders  a  criminal  act  less  criminal,  or  can  be  ooosid- 
ered  in  extenuation  or  excuse,  but  to  determine  the  condition  of  the 
defendant's  mind,  as  to  whether  he  was  arable  of  deliberation  or  pre* 
meditation  necessary  to  the  degree  of  the  crime  charged.    ItL 

9.  It  IB  HOT  Bbbqb  to  Rbvusb  to  Oivb  iHgrBuonom  which  have  alreadj 

been  given  in  substance.    Id. 

IOl  Ih  TBmHO  IiTCTBUonoirs  Onm  oh  MuBi>nt  Tbzal,  every  deduotkn 
which  the  jury  might  have  been  authorized  to  make  from  tiie  evidence 
must  be  assumed  as  a  fact  proved.    PhUipe  ▼.  OdmDumtosaAA,  499. 

IL  Fbihoiflb  Appuoablb  to  Mutual  Rbhooumtbb  ob  Aivbat  wna 
Dbadlt  Wbapohs  does  not  apply  to  a  case  in  which  the  first  escape  from 
threatened  assassination  by  a  determined  and  persevering  enemy  probaUy 
would  not  secure  the  ultimate  safety  of  the  accused.  In  such  a  case  the 
accused  is  not  required  to  retreat  if  he  can,  but  may  stand  his  ground, 
and  will  be  excused  if  he  kills  his  assailant.    Id. 

18.  iHgTBUonoH  TO  JuBTOH  Tbial  vob  Mubbxb  Hbld  to  bb  Bbbohboub, 
given  upon  a  statement  of  facts  set  forth  in  the  opinion.    Id. 

VL  Rafb.  —  Eleluctance  and  resistance  en  the  part  of  an  adult  woman  are  es- 
aantial  to  the  commission  of  this  offisnse.  Peihaps  an  exception  to  this 
rule  exists  when  the  woman  shows  by  her  words  and  conduct  that  the  act 
was  against  her  will,  but  finally  ceases  to  resist  beoanse  of  insensibility 
produced  by  liquors  admimstered  to  her  by  the  accused.    PeopU^.  Ortm' 

14.  Rafb.  — Sxzual  Ihtbbooubsb  with  Dkxbhtkd  ob  Ihbahb  Woman  who 
does  not  resist,  and  who  apparently  assents  thereto^  is  not  rape.  II, 
however,  a  man,  knowing  a  woman  to  be  insane,  takes  advantage  of  that 
fact  to  carnally  know  her,  when  her  mental  powers  are  so  impaired  thai 
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A»  fa  gneonwlani  d  tiMiuitoroof  theaot^  and  fa  not  a  wiOiiig  partieU 
pater  thflroin,  hfa  oflbnaa  fa  rape,  thongh  there  fa  no  dfatinot  proof  of  her 
leafatanoe.    Id, 

Uk  GnrnnQAn  of  Basuvr  of  Ahaltbd  of  Milk  bt  Swobn  Insfiotor,  ap- 
pointed under  the  Maaaaehnaetta  atatnte,  fa  admfaaible  in  evidence  in  a 
eriminal  proaeontion,  pronded  he  afao  teetifiea  at  the  trial  to  the  aame 
facta  which  are  atated  therein;  and  in  each  case,  the  admiaaion  of  theoei^ 
tificate  in  eridenoe  before  he  teatifiea  famiahea  no  ground  for  a  new  trial, 
after  a  verdioiof  guilty.    CommonweaWk  ▼.  WaUe^  711. 

ML  Ihformation  kkid  hot  Allsob  that  Aooitbbd  has  Had  Prxlhonabt 
Examination  or  haa  waived  it,  aa  thfa  fa  not  %  matter  that  goea  to  the 
merita  of  the  trial,  hat  merely  to  the  r^gofarity  of  the  previooa  pro> 
eeedinga.    State  t.  Bamett,  471. 

17.  SumoDENor  of  Iniobkation  xubt  bb  Dbibbminxd  bt  Saiib  Bulb 
that  Ootbbn  iNDICrniBBTB.     IdL 

IS.  Peboibb  Timb  of  CknoaanoN  of  Ofibbbb  nbbd  not  bb  Statbd  in  In- 
XHOIMBNT  if  it  fa  ahown  to  have  been  within  the  atatnte  of  limitaticoa, 
esoept  when  the  time  fa  aaindivpenaable  ingredient  in  the  offenae.    Id, 

Vk  InBOBMATION  nbbd  not  DBBGRIBB  OlVBNBB  IN  EZAOT  WOBDS  OF  StAT- 

im  if  the  tn^Mimg  of  the  woida  need  fa  aabataatially  the  aame,  where  it 
fa  pnmded  by  atatnte  that  the  worda  need  in  a  atatnte  to  define  a  pablio 
\  need  not  be  atriotlyporaaed,  bat  other  worda  conTeying  the  a«me 
;  may  be  naed.   Id, 

SeeABBBBT. 

CUSTOMa 

L  Ol»  HATXBa    LOMBBB  SaWBD  AT  MlLL»  MAT  B%  AOOOBMNa  TO  OOSTOM 

OF  FoBMBB  Tbabs,  Ju«tiFiBi»  IN  Makino  Patmbht  for  the  sawing  to  J., 
or  other  peraona  irho  have  charge  of  the  mill,  idiere  a  private  oontraol 
eodats  between  O.,  the  leaaee  of  the  mill,  and  J.,  or  other  persona,  thai 
the  latter  will  not  collect  the  bilfa  for  sawing^  bat  of  which  oontraot  0. 
haa  no  notice.  Chrem  v.  C&qr,  022. 
S.  SiAwiNo  Lombxr,  Who  mat  Contbaot  and  Rbgeivb  Patmbht  fob.  — 
A  peraon  pat  in  charge  of  a  aaw-mill  by  an  agent  of  the  leaaee  or  owner 
thereof  may  contract  with  othera  to  aaw  lamber  for  them,  and,  in  the 
abaanee  of  a  known  contract  to  the  oontrary,  may  lawfully  receive  pay- 
ment in  money  or  otherwise  for  each  lamber  aawed  by  him  at  the  milL 
And  evidence  of  a  caatom  in  former  yeara  to  make  aach  paymenta  to 
other  peraona  ao  pat  in  charge  of  the  mill  fa  competent^  though  no4 
materiaL    Id, 

DAMAGES. 

L  Pabtt  Who  HAS  CuMDLATiVB  BxMBDiBS  againat  one  or  aeveral  peraona  to 
recover  damagea  for  atort,  cannot»  after  recovering  in  one  form  of  aotioo, 
reoover  from  the  aame  party  for  the  aame  wrong  in  another  form  of 
aotion;  nor,  if  the  remedy  be  against  aeveral,  and  he  recover  from  ona^ 
can  he  recover  from  the  othera  for  the  aame  oanae  of  aoti<m.  8UXU  v. 
Biahop  amd  Jliurraif,  608. 

%  Pabtt  oannot  Claim  Ezbmption  fbqm  Liabilitt  for  hfa  debt  or  oontraot^ 
or  redace  the  amount  of  recovery,  on  the  groand  that  some  other  per- 
son, who  fa  a  stranger  to  him,  and  not  liable  on  the  aame  obligation,  hai^ 
under  a  »«»«fa^irA  of  law  or  fact,  paid  and  indemnified  the  debt  or  obli« 
gation.    Id, 
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S.  DykKKoai  war  Kbobhabilt  AoaBonro  ibom  Act  OaMFLMomD  aw  amm 
Qfmjul,  and  nmit  be  pleaded  wiUi  pertienlerity,  end  eo  m  to  shofw  the 
facte  oat  of  wfaioh  tliey  eriee,  or  tb^  cannot  be  recovered.  Stevamm  t. 
8nM,  107. 

4  Ih  AonoN  AG^msT  Shbrot  iob  WBONoruL  AiTACHMXirr  or  Marx, 
and  for  damagee  for  its  detention,  a  daim  for  damages  becaoae  the  ani- 
mal baa  loet  fleah,  in  conaeqnence  of  having  been  kept  npon  short  pae- 
tonige,  and  beoanse  she  was  detained  doi^  the  breeding  seaaan,  ia 
a  claim  for  special  damages,  which  mnst  be  speciaUy  and  spedfically 
pleaded.    Id. 

§,  DAXAon  AOAJsn  Railboad  CoMPAirr  iob  Injubt  to  PAaaENaxB  mat 
OovxR  the  loss,  expense^  and  injury  arising  at  the  time  of  the  accident^ 
the  bodily  pain  and  mental  snffering,  and  the  prospective  loss  and  dand- 
le arising  from  bodily  dinbility,  impairment  of  inteUectoal  facolties  or 
gsneral  health,  which  lessen  the  passenger's  ability  of  attending  to  Ida 
business,  as  he  coold  have  done  had  not  the  in  jories  been  received.  /ZB- 
mkCmiral^.  B.  Co.  v.  Bead,  260. 

ib  Dmnm>AST  mat  Imtboduob  Evidbhob  to  Pbotx  CoirTBiBDTOBT  Nbou> 
OBHGB  ov  Pladitiit,  for  the  poipoee  of  reducing  the  damages  to  a  nomi- 
nal som,  npon  a  hearing  in  damages,  after  the  overruling  of  the  defendanfe 
denmrrer  to  a  declaration  chargiDg  an  injury  by  his  negligence.    DaHf 
.  T.  Hew  Tork  etc  JR.  S.  Co.,  176. 

T*  BfiDBNOB,  AS  AvFBonNO  QuxsnoN  OF  Damaob  iob  Nbouoxntlt  Gaus- 
DTO  DxATH  ov  Pbrson,  MAT  BB  Pbopxblt  Oivxn,  of  czact  situation  of 
iiie  deceased,  his  occupation,  annual  earnings,  age,  health,  habits,  and 
•state,  if  the  jury  be  guarded  by  an  instruotion  that  if  they  find  for  the 
plaintiff,  th^  should  aUow  such  damage  as  the  estate  of  the  deceased 
aoffned  pecuniarily  by  his  death,  but  should  not  allow  anything  on  ao- 
ooont  cl  his  pain  and  su£Eering  before  his  death,  or  for  the  grief  and  die- 
tnssof  his  family  on  account  thereof,  or  for  the  loss  of  his  society.  Z>oi»- 
aidmmy.  MMttippi  etc  R.  R.  Co.,  S91. 

H  Iv  Aanov  bt  Mothxb  to  Rioovbb  iob  Ib  jubixs  to  her  in&mt  sco,  saf - 
teed  at  the  hands  of  a  railroad  company  at  a  time  when  he  was  not  a 
paMenger,  she  is  not  entitled  to  recover  for  her  mental  suffsring,  but  onlj 
■osh  peoaniaiy  loss  as  would  be  sustained  by  her  from  loss  of  the  ser- 
Hoea  cl  the  child  during  his  minority.  The  chancea  of  survivorahip^  hia 
abOily  or  willingness  to  support  her,  are  matters  of  conjecture  too  vague 
to  enter  into  an  estimate  of  damages  merely  oompensatogy.  State  t. 
Bmmm^n  etc.  B.  IL  Co.,  eOO. 

See  Emibsiit  Domain,  2;  Ouabdiah  abd  Wabo^  It  ^  &» 

DEBTOR  AND  GREDnOR. 
See  JuDOMBHTs;  Kotiob 

DEBDa 
L  Dhd  IfAin  OB  SuHiUT  IB  Vonk    Love  v.  WeUe,  STIL 
%  Dhd  Takbb  Eobot  ibom  Tna  ov  us  Dbutbbt,  and  tfaon^  aigiied  emd 
aebaiowledged  on  Sunday,  if  delivered  on  another  day  it  is  a  valid  deed, 
iHiatever  may  be  the  eflect  upon  the  acknowledgment.    Id. 
H  Qbb  W1IO0B  Dbbd  d  Exboutid  6n  Svkiut,  but  Which  bt  Pbooobbmbvt 
ov  Gbamtob  IB  dated  upon  the  preceding  day,  cannot  assert  the  invalid- 
itj  of  the  deed  against  a  subsequent  bonajide  purohaeer.    Id. 
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^  Fakit  Suuiiwi  AMD  DnjTXBnia  Ihsikuiisiit  to  Ahotbie»  ab  hd  Dxd^ 
m  an  Imperfeot  ititey  mnfi  be  held  m  agreeiiig  that  the  hlaaka  may  be 
filled  altar  be  baa  ezeonted  it;  and  this  principle  indndes  the  insertioii 
of  the  penal  aam  of  a  colleotor'a  bond.  InhabUants  qfScnOk  Berwkk  v. 
JTiMlreM,  635. 

6.  MiSTAKX  OF  GsAiraOB  AS  TO  LlOAL  EviBCT  OV  liAHOIXAaB  USBD  DT  DUD^ 

if  the  language  is  each  at  he  intended  shonld  be  need,  will  not  aflbrd  him 
any  groond  of  relief  in  equity.  Burt  v.  WiUon,  142. 
0.  Oousn  OF  Ohb  8tatb  cuunror  Ahihtl  Dxsd  of  Lauds  or  Avovhib  Staxb 
dnly  recorded  therein^  even  though  it  appear  that  such  deed  was  frandn- 
lantly  obtained.  But  if  a  court  of  eqnity  in  the  former  state  baa  ac- 
quired jurisdiction  of  the  person  of  one  who  has  by  fraud  obtained  a 
deed  for  land  lying  in  another  state  and  had  it  recorded  there^  it  may 
deeree  that  he  and  his  grantee,  if  the  latter  ii  not  entitled  to  be  pro- 
tected as  a  homok  fide  purchaser,  shall  release  their  claims  aoqnired  under 
such  fraudulently  obtained  deed;  and  if  they  refuse  te  do  so  they  may 
be  attached  for  contempt  and  held  in  custody  until  they  execute  the  de- 
cree; and  if  in  the  mean  time  it  be  made  te  appear  that  they  are  seeking 
te  encumber  the  title  by  conveyances  te  third  persons,  that  may  be 
treated  as  a  contempt  for  which  the  court  may  attach  and  punish  them; 
and  if  they  go  beyond  the  jurisdiction,  the  court  can  appoint  a  special 
commissioner  te  make  the  oonyeyanoe  in  their  stead.  CSooJqr  ▼.  SearkU, 
298. 

7.  Ff'^watj^  ih  Dud  to  WmoH  Bbrnpaht  is  Pabtt  Ain>  Plaintzif 

SxBAHOXB  are  admissible  in  eridnce  as  simple  admissions  only,  mads 

l^  the  party  by  whom  the  deed  was  executed.    Frmklimy,I>orkmd,  111. 

See  BouvnABOi;  Bbtospil,  9,  10;  Hombsibass,  1;  Vbnikxb  ahd  Ybbbbi. 

DOMIdLB. 
See  Habbiaob  and  Bitoboi,  1,  2. 

DOWEB. 

L  Widow  zs  Ebthlbd  to  Dowbb  in  Flats  Ownbd  bt  bbb  Husbavi^  al- 
though they  are  oorered  by  tide-waters,  and  remain  nnimproved  down  te 
the  time  of  his  death.    BraekeU  v.  Persom  Unkmiwn^  648. 

2.  Wdb's  Inghoatb  Intbbbst  in  hbb  Husband's  Lands  d  not  Lost  bt 
MoRTOAaB  of  such  lands  by  him  and  f  oredoeure  sale  thereunder,  where 
the  wife  was  not  a  party  te  the  mortgage;  and  the  fact  that  the  lands 
were  afterwards  sold  on  partition,  te  which  the  widow  was  not  a  par^, 
would  not  divest  her  of  her  contingent  interest    Verrp  ▼.  J?o6<imo%  H^, 

DUB  PROCESS  OF  LAW. 
See  Constitutional  Law,  1. 

DYING  DBCLARATIONa 
See  BviDBNOB,  2. 

EJECTMENT. 
If  Qvb  Who  b  not  Owbib  of  Lot  of  Land,  aftbb  Eucurmo  Dbbd  oI 
it  te  another,  is  placed  in  possession  of  the  lot  by  the  real  owner,  he 
may  sraH  himself  of  this  possession  as  a  defense  in  ejectment  brought 
against  him  by  his  grantee.    FrmkBnr,  Doriamd^  III. 
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8to  AvfBa  PiQHHDmy  5;  OojamjMJTp  ft-7;  Kwupfbl^  7-10; 

Lavdo^^^  7. 

ELECIION& 
L  BaansBisioir  Law  mat  bb  Said  to  hats  bbv  Oabbzed  nrao  : 

whtok  tlie  r^giftnurs  hare  been  appointed  for  every  oofoniy  in  the  eteta^ 
and  ha^e  entered  upon  and  are  diaoharxing  their  dntiea.    Hi3a^M§  t. 

%  BaasRUATiOH  Omnns  abb  FBonsLT  QcrAuiiBD  bt  Takivo  Ain>  Sob- 
flOBiBoro  Oaxh  IB  BaoisntAXiov  Book  before  any  one  having  antihoriij 
to  administer  oatha.  It  ia  not  neoeaeary  that  they  ahoold  take  the  oaftb 
befoae  the  olerk  of  the  oirooit  ooort^  and  anbaoribe  thereto  in  hia  taai 
book.    Id. 

8b  Bqvrt  JuBiBinonoB — Bbmbpt  at  Law. — Where  regirtration  ]awpio> 
▼idea  for  daya  for  the  ooneetion  of  erron  and  anpplying  omiaaiona  m 
register  of  votera,  if  the  regiatration  ofiftoera  miaooncetre  their  dnty  m 
any  reapeot,  or  violate  their  tmat  by  aaking  qneationa  of  applioanta  for 
regiatration  which  the  law  doea  not  warranty  it  is  not  ixx  a  ooort  of 
equity  to  apply  the  remedy  by  injunction,  and  arrest  their  prooeedinga 
beoanae  one  or  more  may  not  have  been  fkirly  dealt  with.  Nor  will  the 
Joinder  ol  aeveral  of  the  latter  give  equity  Jniiadiction,  npon  the  groond 
of  preventing  a  nndtiplioity  of  anita.    Id. 

flee  OovsRTDTZOBAL  Law,  6,  8;  Ibjubctiobs;  OvnoB  and  OmoBB^  4^  ft. 

EMINENT  DOMAIN. 

L  iBDBIBBMIBAnOVOVPUBLIOUlILITTOvPBOPOSBDHlOKWATylHlilditiB 

neoeaaary  to  oonaider  the  wanta  of  the  particular  neighborhood  wfaidi 
desires  it»  yet  the  interests  of  the  community  outside  of  such  neighbor- 
hood  on^^t  not  to  be  disregarded.    OroM2^  v.  O'Brien,  329. 

%  Ib  Dbtbbicznatiob  ov  Pubuo  UTZLrrr  ov  Pboposbd  Hiohwat,  damages 
which,  if  it  were  established,  would  have  to  be  paid  for  the  land  appro- 
priated ought  to  be  taken  into  consideration.    liL 

8.  Teat  is  hot  to  bb  Dbehbd  Highway  of  Publio  UTiLiTr  which,  if  estab- 
liahed,  would  render  unfit  for  use  another  of  much  greater  importanoa^ 
aa,  for  example,  an  important  line  of  railway,  or  make  the  transit  of  paa- 
aengera  upon  the  latter  seriously  dangerous.    ItL 

4.  Oboubd  Usbd  bob  Railway  Ownbd  by  Privatb  Cobpobatiob,  if  it  can  be 
appropriated  at  all,  in  whole  or  in  part,  under  the  right  of  eminent  do- 
main, cannot  be  ao  appropriated  without  being  paid  for.    Id, 

ft.  Apfbal  Libs  ibom  Dbgisiom  ot  Coubty  Boabd,  upob  PExmoN  bob  Hiqh- 
WAY,  to  the  eflect  that  the  road  ahould  not  be  established  unleaa  the  pe> 
titionera  would  pay  damagea  fixed  by  the  viewers,  who  reported  that 
the  road  would  not  be  of  public  utility,  and  assessed  damages  in  favor  of 
oertain  of  the  persona  through  whose  lands  it  would  pass.     Id, 

ft.  Ib  Pboobbdibo  to  Estabusu  Highway,  Objbotiov  that  Nambs  ov  Pbb- 
8058  THBOUOB  WH08B  Labds  It  WILL  Pa88  are  not  sufficienUy  denoted 
in  the  petition  is  waived  if  not  made  before  the  appointment  of  viewers, 
especially  if  not  made  by  auch  peraona  themselves.    Id. 

7.  If  Vibwbbs  Afvoditbd  to  Lay  out  Highway  Find  "iBaLOSUBB"  ob 
BouTB  petitioned  for,  the  owner  of  which  will  not  consent  that  the  roac 
ahall  be  located  through  it,  and  they  aaoertain  that  a  good  roate  for  a 
road  can  be  othennse  had,  they  cannot  locate  the  road  throogh  auoh 
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fndonfe;  nor  om  tliej  locate  it  upon  such  oHiflr  route  if  such  itnite 
would  be  an  neientiil  departure  from  tlie  route  roentiooed  in  the  peti- 
tum.    Id. 

t.  If  Report  of  Vibwxbs  Afpoimtbd  to  Lat  out  Hiohwat  d  Sqjknt  oon- 
OEBimvo  iMOLOsnsa  on  the  roate,  it  will  be  presomed  that  there  is  none, 
or  that  the  owner  has  given  the  consent  required;  and  the  same  presamp- 
tion  will  be  entertained  where  the  decision  of  the  ooonty  board  has  boMi 
appealed  from,  and  tried  by  a  joiy,  and  a  general  yerdiot  has  been  ren- 
dered for  the  petitioners.    Id, 

^  OouBsa  OF  Pbooebdino  Rbquibkd  bt  Statotx  whxn  IiroLosuRn  Iimou 
FBBX  is  not  prerequisite  to  the  jurisdiotion  of  the  county  board  to  estab- 
lish a  highway.    Id. 

IOl  Jubisi>iotion  will  not  be  Deemed  to  have  beebt  Aoquibsd  bt  Coubtt 
BOABD  to  establish  a  highway  unless  the  facts  necessary  to  give  the  juris- 
diotion appear  affirmatiTely  on  the  reoord;  but  when  the  jurisdiotion  haa 
been  obtained,  the  same  presumption  will  be  indulged  in  favor  of  the 
regularity  of  aU  subsequent  proceedings  as  ii  entertained  in  ordinary 
I  in  courts  of  general  jurisdiction.    Id. 


EQUITY. 

L  Fact  that  Pebsov  is  Unleabned  ahb  Ionora2it  of  Legal  PBocEEDnros 
AFFOBse  No  Oboond  of  Relief  in  equity,  unless  it  also  appears  that 
he  relied  for  information  upon  the  person  against  whom  relief  ii  sought^ 
and  the  latter  misrepresentod  the  state  of  the  iatabB.  Boffd  ▼.  Bkmkman, 
146. 

1.  HoNET  Dibbotbd  TO  BE  Emfloted  Df  PuBOHASE  OF  Lahb^  and  land  di- 
rected to  be  sold  and  turned  into  money,  are  to  be  oonsidared  as  that 
species  of  property  into  which  they  are  directed  to  be  oonverted.  Sankm 
▼.  £amkm,  205. 

8ae  Dbem^  6;  Bleohons,  3;  JuDOMEim;  Office  abd  Ofuxjib^  4,  5;  Siasn 

IJTB  of  LiMITATIOWa,  1 

ESTATES  OF  DEGEDENTS. 
See  BzBODTOBS  ahd  Abkihisceaiobs. 

ESTOFFELb 
L  KnuPFBL  nr  Pad  is  IicPBraMEKT  ob  Bab  to  Ab8Ebtiov  of  Riobt  of 

AonoB  arising  by  a  man's  own  act»  or  where  he  u  forbidden  by  law  to 

apeak  against  his  own  act.    It  extends  to  and  binds  privies  in  blood, 

privies  in  estate,  and  privies  in  law.    Mitta  v.  Chwjes,  314. 
S.  BvEBT  Bbtoffel  to  be  BnvBiHO  OUGHT  TO  BE  Rbgipbooal^  and  ahonld 

bind  both  parties,  and  therefore  a  stranger  can  neither  take  advantage 

of  nor  be  bound  by  an  estq^L    Id. 
8b  Estoffel  must  be  Cebtaim  to  Evbbt  Intemt,  and  must  not  be  taken  by 

argument  or  inference.    Every  estoppel  ought  to  be  a  precise  affirmation 

of  that  which  creates  the  estoppel,  and  not  by  way  of  redtaL    Id. 
i>  Mebb  Loose  Bxfbesbions  Ibadvebtentlt  Made  in  Iobobakoe  of 

Pabtt's  Rights,  or  declarations  ambiguous  in  their  character,  cannot 

create  a  bar  to  the  assertion  of  the  truth.    Id. 
B.  Dbglabations  bot  Aoied  upon  can  nbveb  Ofebatb  as  Estoffel.    Mere 

declarations  to  strangers,  unless  communicated  to  and  acted  upon  by  the 
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ptfty,  win  not  op«»to  M  an  etioppeL  And  goufallj,  wban  tha  «f«DnM 
of  informatlmiaMaqiianyopentobothpartieBi  tiierewiUbenobar    id. 

6.  OWNXE  OT   LaITD   HATnrO  RIB   TiTLB  DULT    RjfiOOBDKD  HAS  GiVXN  AlX 

IinoBiCATiOH  of  his  olaim  that  is  reqaired  by  law.    IdL 

7.  Plaintxff  in  Ejscnfxzrr  Showuvo  Title  in  Htmsit.t  Ain>  hd  Orantor 

DuLT  RnooRPBD  IS  MOT  EsTOPPEB  by  dedamtiaiu  made  by  sneh  grantor 
to  the  eflbot  that  he  had  conTeyed  the  lands  in  qneation  to  tho  gzmntan 
of  the  defendant,  who  owned  the  adjoining  lands,  and  that  he  no  longer 
had  any  interest  in  each  lands,  where  saoh  dedarations  were  neither 
made  nor  oommnnicated  to  the  defendant  or  to  any  of  his  grantors  before 
their  pnrohase  of  snch  adjoining  lands,  and  were  not  an  indaoement  to 
each  pnrohase.    Id. 

8.  EsTOFPiL  IN  Pad  oankot  bb  Mads  Availablb  in  Court  of  Law  in 

an  action  of  ejectment.    Id. 

0.  Drtindant  nr  Bjroimxht  is  not  Bbtopprd  bt  his  Dbbd^  as  against 

plainti£t  who  is  aa  entire  stranger  thereto.  FramkUm  v.  Dcrlamd,  111. 
10.  Dbbd  of  Deikndant  in  BjxoncBNT  will  not  Opbratb  as  Bstofpbl 
in  Pais  npon  him,  as  against  the  plaintifl^  who  is  a  stranger  thereto,  in 
regard  to  the  description  of  the  land  stated  therein,  if  it  does  not  appear 
that  snch  description  was  inserted  with  a  view  to  inflnaniw  the  plaintiff 
in  the  eondnct  of  his  own  affidrs,  or  that  he  was  influenced  by  it  in  &ct 
Id. 

See  ATTAOHinDrr,  5;  Dsbds,  7;  Marrtbd  Wqmxn,  1. 

EVIDENCE. 

1.  EnsoaiGB  that  Nxtmbxr  of  Pkrsons  Passed  along  Sidbwalk  withuut 

Harm  is  admissible^  in  an  action  to  recorer  damages  for  in jories  received 
from  slipping  on  a  formation  of  ice  extending  entirely  across  the  side- 
walk, to  show  that  the  ice  was  not  slippery  and  dangerous,  for  the  atten- 
tion of  all  who  passed  over  the  sidewalk  wonld  necessarily  be  drawn  to 
the  ice,  and  their  experience  be  snbstantially  the  same.  Ca£Uns  v.  CS^ 
qfHartfwd,  194. 

2.  In  Civil  Suit,  Dtino  Dbolarations  of  Person  Fatally  Ihjitrbd  by  the 

act  of  another,  as  to  the  facts  attending  the  injury,  are  not  aHmiaslble 
in  evidence  against  the  defendant.  Snch  declarations  are  only  admis- 
sible in  criminal  cases,  where  the  death  of  the  deceased  is  the  subject  of 
the  charge,  and  the  circumstances  of  the  death  the  subject-matter  of  the 
declaration.    Daily  v.  New  Torketc  B.  B,  Co.,  176. 

8.  EviDENGE  that  Orioinal  Charob  on  Books  of  Aooovnt  was  Mabe  to 
Certain  Person  is  Prima  Facie  only,  and  not  oondusive  evidence 
that  the  contract  was  made  with  him  or  upon  hii  credit. .  Bat^fM  v. 
Wktpple,  618. 

4L  EviDENGB  ON  CROSS-EXAMINATION  IS  ADMISSIBLE,  where,  in  an  action 
against  an  express  company  for  the  loss  of  a  package  of  money,  the  com- 
pany provea  by  its  agent  the  custom  of  its  drivers  in  regard  to  ti&e  deliveiy 
of  parcels  and  taking  of  receipts,  and  the  cross-examination  shows  that  the 
driver  who  had  the  package  had  stolen  packages  of  money,  and  that  some 
time  after  the  loss  of  the  package  the  oompany  arrested  the  driver,  and 
made  him  surrender  some  money  and  jewelry,  and  that  he  escaped  from 
the  officer  and  ran  away.    Amerkan  Bxprest  Co.  v.  Haggaard^  257. 

B.  Knowledge,  Belief,  or  Intention  of  Witness  may  be  Given  in  Evi- 
dence, when  it  is  a  material  fact,  giving  to  the  opposite  par^  a  liberal 
scope  in  the  cross-examination:  but  in  such  a  case  the  court  should  stils 
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^HmfuryiSbaA  in  Judging  of  ^e  knoiwlfidge»  balid;  or  intantion  of  the 
witBMi,  tliej  ahoold  eoniidflr  all  the  finete  and  cironnwtaneee,  and  the* 
the  stetement  of  the  witnaes  in  that  respect  is  not  oonchuhre.  Waimm 
V  Cftetirs,382. 

tt.  Oablzslx  Tablbb  abb  ApunBanti.B  nr  Evidbbcs  to  Show  Bxpbotatiov 
OB  Human  Ldb,  they  being  standard  tables  on  that  subject.  Domldsom 
▼.  MMaaippiete.  R,  R,  Ca,  391. 

7.  Dbbkbdabt  Who  has  not  been  Oallbd  itpon  to  Statb  whithbb  Hb 
BxpBOXED  TO  Fbovb  all  the  facts  essential  to  his  defense  shoold  not  be 
prevented  from  testifying  beoaose  his  ofier  does  not  embraee  eveiy  ImI 
nooessary  to  establish  it     T^  v.  Qreen,  180. 
See  Sbt-oiv. 

EXBCUnONS. 

L  Takxno  out  BzBounoN  on  Onb  ob  Sbvebal  Sbpabatb  Judoiodtb  leoor* 
ered  against  several  j<nnt  trespassers  is  an  election  by  the  plaintiff  to 
enforce  that  jadgment^  and  thoogh  he  foils  to  obtain  satisfaction  he  eaa* 
not  sustain  an  action  upon  any  of  the  other  judgments.  Boardmcm  ▼• 
Aeer^  730. 

2.  AamoNXBNT  by  Bxboution  Dbfbndant  ob  Bioht  to  Rbdbbm  Gonbos 
UPON  AflsioNBB  No  HiOHBR  RiOBT  than  the  assignor  himself  pnnooasod, 
and  a  redemption  by  such  assignee  leaves  the  property  subject  to  be 
taken  in  satisfoction  of  any  subsisting  Uen  thereon,  to  the  same  extant 
that  it  might  be  taken  if  in  the  hands  of  the  execution  defendant.  £Mm 
V.  Chambless,  411. 

IL  Bzbodtion  Sale  is  Ibbboulab,  but  not  Vozd^  where  an  execution  wis 
levied  upon  property  and  the  nle  made  under  an  o&u  instead  of  »  wwdl 
Hani  exponas.    Id, 

4.  BzBOunoN  Salb  mat  bb  CJokplbtbd  aftbb  Bbtubn  Dat,  where  tlie«x»» 

cution  is  levied  before  its  expiration.    Id. 

5.  PUBOHASBE  OV  LaND  AT  ShBIUBB's  SaUB  WhO  RlOEIVBS  POBTIOV  OB  Bo- 

nBKFTiON  MoNBT  &om  the  judgment  debtor,  and  agrees  to  give  him 
time  for  the  payment  of  the  residue,  without  stipulating  that  unless  the 
residue  be  paid  by  a  specified  time  he  shall  have  the  right  to  take  out 
his  sheriff's  deed,  so  far  waives  his  right  to  the  sheriff's  deed  that  he  is 
not  entitied  to  it  if  he  neither  tenders  back  the  money  received  nor  gives 
notice  of  his  intention  to  rescind  the  contract,  and  take  out  a  deed^ 
unless  the  residue  be  paid  within  a  reasonable  time.  K€U{finan  v.  SmaU' 
wood,  230. 

tt.   MOBTOAOBB  HAS  RiOBT  TO  RbDEBM  LaND  VBOK  SaLB  UNTOEB  BXBOUTIOlBy 

though  the  liability  secured  by  the  mortgage  is  a  oontingent  one  whiok 
may  never  ripen  into  a  certainty.     Oronaen  v.  WhiUt  420. 

7.  Whbbb  Pubohasbe  at  Exboution  Salb  Failb  to  Pat  Amount  ob  Bd^ 
and  judgment  is  taken  against  him  for  the  amount  of  the  bid  and  dam- 
ages, there  is  no  equitable  lien  upon  the  land  in  favor  of  the  execution 
plaintiff  for  the  purohaee-money.    Dcuff  v.  VaUeUe,  363. 

t.  LijUNonoN  TO  Pbbvbnt  Salb  undbb  Bxboution.  —Where  it  appears  that 
property  idiioh  belongs  bona  fide  to  complainant  is  about  to  be  sold  un- 
der execution  as  the  property  of  third  persons,  and  where  the  bill  all^gea 
that  this  property  constitutes  his  stock  in  trade  and  merchandise,  that 
the  oonsequenoes  of  permitting  it  to  be  seised  and  sold  would  utteriy 
dastnor  his  trade^  credit,  and  business  as  a  merchaot»  and  deprive  him  of 
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the  meaiw  of  support,  an  injimotioii  will  wn%  m  this  ease  preaanta  afe- 
ments  of  apprehendod  damage  and  injuxy  wbich  ocnild  not  be  redreaaed 
at  law.    McOreerp  ▼.  Sut/terkmd,  678. 

ft.  iHJUHCnON  MAT  ISSUB  TO  KeSTBAIK  PBOOBBIXZHflB  OH  BXBOUTICkN  iaaood  OH 

an  altematiye  judgment  for  the  value  of  proper^  replevied  in  detolt  ci 
a  return  thereof,  "where  the  property  has  been  tendered  back  within  a 
time  that  is  rea8<mable  under  all  the  cironmatanoea  of  the  caae,  eapeoiallj 
where  the  plaintiff  has  paid  all  the  ooata  of  the  replevin  auit,  ia  the  real 
owner  of  the  property,  and  offered  to  return  the  property  ao  aa  to  open 
the  way  for  a  new  donand  and  reooveiy  of  the  property  by  anit.  ifo 
Clellany.MarshaU,4&i. 

10.  iNJXT^onoN,  THGuaH  Adjuvqkd  to  havb  bken  Wronofullt  Sukd  out, 
Bblbasis  Levt  and  diaohargea  the  lien  oreated  by  the  levy  of  an  eooeos- 
tion.    Loekridge  v.  Biggentaff^  498. 

11.  CbEDITOR   WH08B    EXECUTION   HAS   BKEN  LEVIED  AND   THEN  ENJOINED 

ahonld,  upon  the  diaaolution  of  the  ittjunction,  take  out  a  new  ezecntioB. 
Id, 

12.  Qbdeb  oy  CouBT  Dibeotino  Assionees  ov  Note,  Received  in  Payment 
OE  Pbe-ezistino  Debt,  to  be  made  parties  to  a  proceeding  supplemen- 
tary to  execution  which  had  been  commenced  after  such  assignment,  for 
the  purpose  of  trying  the  qtestion  whether  they  were  holders  of  the  paper 
in  good  faith,  and  also  directing  the  payment  into  court  of  the  money 
due  upon  the  notes,  ia  not  authorized  by  the  Indiana  statute.  McEjiigki 
y.Kmadif,  364. 

13.  APPEAL  will  Lie  to  Supbbmb  Ck>UBT  fbom  Inteblooutort  Obdeb  di- 
recting the  payment  of  money  into  court,  in  a  proceediog  aupplamentaiy 
to  execution.    Id. 

Sea  AiTAOHMEHTa,  3;  Homesteads. 

EXECUT0IU3  AND  ADMINISTRATOBS. 

1.  FbOBATE  Ck>UBTS  WERE  ALWAYS  OPEN   FOB  PUBPOSE  OE  ObANTINO    LeT- 

tbbs  oe  ADMiNiaTBATioN,  under  the  Illinois  act  in  force  in  August,  1849^ 
and  no  extraordinary  circumstances  needed  to  be  shown  to  aathoriae  a 
apecial  term  to  be  held  for  that  purpose.    SckneU  v.  CMeago,  304. 

2.  AmciNiSTBATiON  DE  BoNiB  NON. — Statute  providing  for  leisters  de  bonU 

Hon  at  the  discretion  of  the  court,  giving  preference  to  the  person  en- 
titled, if  he  shall  actually  apply  for  the  same,  does  not  mean  that  the 
oiphaiia'  court  may  capriciously  appoint  whom  it  pleases,  when  it  pleases, 
without  notice  or  opportunity  to  be  heard  to  thoee  entitled  to  make  ap- 
plication; the  statute  neceasaiily  imports  that  the  person  entitled  shall 
have  notice  and  a  day  in  court  to  make  such  application.  Thoma$  v. 
Knighlon,  571. 

8.  In  Appuoation  vob  ADMiNisntATiON  DE  Bonis  non,  the  same  reason  re- 
quiring notice  to  thbee  entitled  to  administration  iu  the  first  instance 
applies  to  this  latter  application,  aa  the  completion  of  an  administration 
ia  often  more  important  to  all  concerned  than  the  commencement.    Id 

4.  Whebe  Woman  is  Entitled  to  Administbation  and  Bsnounobs  her 
Right,  and  recommends  the  appointment  of  another  aa  administrator  de 
hania  non,  who  ia  i^ppointed  aa  such  without  notice,  and  where  she  after- 
wards petitions  the  court  for  restoration,  claiming  that  her  renunciatioo 
waa  procured  by  mistake,  the  court,  upon  being  satisfied  of  the  nustake^ 
should  cancel  its  appointment  and  restore  her  to  her  right  of  administra- 
tion, and  it  is  error  to  appoint  the  one  next  entitled  pending  the  hearing 
of  her  petition.     Id. 
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0L  Whkbi,  PiNnDro  Appbal  ibom  Qbdee  APTonmvo  AmmnsraATOB  db 
Bonis  nom,  bat  before  the  appeal  bond  is  filed,  Qpoa  ^e  petition  of 
the  iq^pointee  the  ooart  makes  an  order  assoeiating  another  person  with 
him  in  the  administration,  such  order,  not  being  one  which  would  pre- 
▼snt  the  ooort  from  conforming  to  the  deciBion  of  the  ooort  of  appeala, 
is  not  stayed  by  the  first  appeal,  bat  being  a  modification  of  the  order 
first  appealed  from,  most  stand  or  foil  with  it.    Id, 

tt.  PdWBBS  OF  ApMBnanujOBS  Afpoutbd  nr  DorouptT  SrATiaextend  only 
to  the  limits  of  the  sovereign  creating  them,  and  neither  allows  the  other 
to  intermeddle  with  any  assets  within  their  respeotiTe  jarisdiotions.  Bwr» 
hamk  V.  Payne,  613. 

7.  Wbbn  Pabit  Dibs,  Lbavino  Pbqpbbtt  in  two  or  more  states  or  ooan- 

tries,  his  property  in  each  is  considered  a  separate  eaccession  for  the 
paiposes  of  administration,  the  payment  of  debts,  and  the  decision  of 
the  claims  of  parties  asserting  title  thereta    Id. 

8.  AnamsTRATOB  nbbd  onlt  Adopt  Suoh  Prboautions  against  Loss  of 

Fbopbbtt  bt  Fibb  as  pradent  men  are,  under  similar  drcamstancee, 
aoonstooied  to  exercise;  and  therefore,  where  it  appeared  that  mill-own- 
ers were  not  aocnstomed  to  insnre,  it  was  held  that  an  administrator, 
receiWng  a  mill  as  part  of  his  decedent's  estate,  was  not  liable,  on  its 
loss  by  fire,  for  failare  to  insare.    RuboUom  ▼.  Morrow,  324. 

ft.  Abministritob  is  not  Cbabgbablb,  Qbdinabilt,  with  Rbnts  OB  Rbal 
EsTATB  which  accraed  daring  his  administration.    Id, 

10.  Bbal  Ebtatb,  unlbsb  Othbbwisb  Disposbd  of.  Gobs  to  Hbibs,  and  not 
to  the  execntor,  and  a  mere  power  giren  to  the  executor  to  sell  real 
estate  does  not  give  him  a  right  to  the  possession  thereof;  bat  to  entitle 
him  to  snch  possession,  the  land  or  its  nsnfract  most  be  expressly  given 
to  him  by  the  wilL    Id, 

IL  BXMOOTOBSHAyBPoWBB  TO  SbLL  Land  OF  TbBTATOB  WITHOUT  DbOBBB  OF 

CkHTBT  OF  Equttt  whore  the  testator  directs  the  land  to  be  sold,  and  the 
proceeds  to  be  distributed  to  certain  persons,  without  declaring  by  whom 
the  sale  shall  be  made;  for  such  disposition  b  to  be  regarded  as  a  bequest 
of  a  fund  distributable  to  the  legatees  by  the  executors,  who  therefore 
take  by  implication  the  power  to  sell  the  land  and  oonvert  it  into  money 
without  a  decree  of  court    Rankm  v,  RaMn,  206. 

VL  ExBUUTOB  Takbs  Powbb  of  Salb  bt  Impuoation  where  a  testator 
directs  his  estate  to  be  sold  for  certain  purposes,  without  declaring  by 
whom  the  sale  shall  be  made,  provided  the  proceeds  are  distributable 
by  the  executor.    Id, 

IS.  In  Collatbbal  Pboobbdino  Intolvino  Titlb  to  Land  Sold  bt  Admin- 
ISTBATOB,  it  will  be  presumed  that  the  probate  court  which  appointed  the 
administrator  had  before  it  proof  of  the  ftusts  necessary  to  authorize  it 
to  make  such  appointment,  and  to  give  it  power  to  act  in  the  case,  al- 
though on  a  direct  appeal  or  writ  of  error  from  the  probate  proceeding  it 
would  be  held  irregular  and  set  aside.    Sehndl  ▼.  Chioago,  30i. 

14.  Whbbb  Pbtition  of  ADioNisTaATOB  FOB  Obdeb  to*  Sbll  Lands  Db- 
SOBIBBS  Thbm  Oobbbctlt  ss  Certain  lots  in  section  33,  but  the  abstract 
accompanying  the  petition  and  the  inventory  from  which  the  abstract  is  re- 
quired to  be  taken  describe  them  as  being  in  section  23,  and  the  order  of 
sale  directs  the  lands  in  the  petition  to  be  sold,  namely,  lots,  eta,  in  sec- 
tion 23,  the  notice  of  sale  and  the  deed  made  to  the  purchaser  describing 
the  lands  correctly,  it  will  be  held  in  a  collateral  proceeding  involving 
the  title  that  the  misdescription  of  the  section  was  a  mere  derical  error, 
not  affecting  the  validity  of  the  sale.    Id. 
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lA.  WHBBsAimnnsiKATCAGiTBs  Hanoi  THAT  Hb  WILL  APFLr  AT  Oner  An 
Tebm  or  GouBT  iqb  Obdse  to  mU  laada  of  the  estate  for  the  paymeat 
of  debts,  he  mnet  file  bis  petition  at  the  term  deeignated  in  the  notioe, 
and  if  he  does  not  file  his  petition  until  a  term  subsequent  to  that  named 
in  his  notice,  all  the  proceedings  onder  it  will  be  void.  Hie  preenmption 
U,  on  soch  notice,  and  a  failure  to  file  the  petition  at  the  term  specified, 
that  the  application  is  abandoned.  To  charge  the  heirs  or  parties  in 
intaraat,  it  ia  necessary  that  the  notice  shonld  be  renewed  in  aU  caaea 
where  the  petition  is  not  filed  in  pursuance  of  the  notice.    Id. 

Itt.  MnroB  HsiBs  abb  not  Estofped  fbom  Assebtdto  Tttlb  to  Lands  of 
•  their  ancestor,  sold  by  an  administrator  under  a  void  order,  by  the  mere 
fact  that  their  guardian  received  a  portion  of  the  proceeds  of  the  sale  and 
applied  it  to  their  use,  where  it  is  apparent  from  their  nonage,  ignorance, 
and  position  that  they  knew  nothing  of  the  proceedings  of  the  adminis- 
trator on  the  estate,  and  their  guardian  never  made  any  settlement  with 
them  of  his  trust,  by  which  they  could  know  the  true  state  of  the  &cts. 
Id. 

17.  Whbbb  Aobnt  oy  Pubchasbb  at  Admihibtbatob's  Salb  Bntebs  into 
Abbanobmbnt  with  Adminirtbator  tha*  the  latter  shall  sell  two  lots 
of  land  together,  if  the  lots  are  sold  for  an  inadequate  price,  the  sale 
will  be  declared  invalid;  but  where  the  lota  so  sold  bring  an  adequate 
price  and  no  one  is  injured  by  the  arrangement,  the  irregularity  will  be 
disregarded.    Id. 

18.  Exscdtob's  Salb  and  Convbtangb  ob  Real  Ebtatb  is  Void  and  will 
BB  Set  aside,  where  the  executor  gives  notice  to  the  heirs  that  he  would 
apply  at  a  certain  term  of  the  court  for  a  license  to  sell,  but  he  makes  no 
application  at  that  term,  and  without  further  notice  applies  at  a  subse- 
quent term.     Morris  v.  Eogle,  243. 

19.  Petition  bt  Ezbcutob  to  Sell  Real  Estate  should  Statb  Names  of 
Heibs,  but,  it  seems,  this  defect  cannot  be  taken  advantage  of  in  a  col- 
lateral proceeding.    Id. 

20.  Decree  Axtthorizino  Exeoutob  to  Sell  so  Mitch  Real  Estate  as  Hb 
HAT  Deem  fob  Best  Interest  ov  Estate  is  Erroneous.  The  court  is 
only  authorized  to  license  a  sale  of  so  much  real  estate  as  is  necessary  to 
pay  debts.    Id. 

21.  Order  ov  Sale  ov  Real  Estate,  Made  bt  Probate  Coubt  havino 
AcQinBED  JuBiSDicnoN,  cannot  be  attacked  in  a  collateral  proceeding 
on  the  ground  that  it  was  made  upon  insufficient  evidence  or  contrary  to 
the  evidence,  or  because  the  sale  of  a  small  portion  of  it  would  have  been 
sufficient,  or  because  the  administrator  procured  it  to  be  made  to  pay  a 
debt  which  had  previously  been  paid  with  funds  of  the  estate.  Boffd  v. 
Bkmbnan,  146. 

22.  Administrator's  Konos  ov  Application  vor  Order  ov  Salb  ov  Dece- 
dent's Realtt  is  Buffidenb,  notwithstanding  the  objection  that  it  was 
not  dated,  and  no  state  was  named,  where  the  notice  stated  that  the  ap- 
plication would  be  made  "at  the  next  term  of  the  Fulton  County  arouit 
court,  to  be  holden  in  Lewiston,  on  the  second  Monday  in  March  next,** 
and  tiie  notice  was  published  in  a  newspaper  printed  in  Lewiston,  Ful- 
ton County,  lUinms,  the  first  publication  being  in  October  preceding  the 
March  term,  when  the  petition  was  filed.    Chudy  v.  HaU^  217. 

S8w  KO  SVBGIAL  FOBM  OV  NOTICB  OV  APPLICATION  VOB  ObDER  OV  SaLB  OV  DE- 
CEDENT'S Realtt  being  given  by  statute,  such  notice  is  not  to  be  sub- 
jected to  hypercriticism;  and  the  simple  question  is.  Would  any  perscft 
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reading  it  be  advised  of  the  time  and  place  when  and  irhere  the  petition 
would  be  presented,  and  its  objects  ?    Id. 

9i.  Pabticulab  Day  dt  Term  on  Which  PirrnoN  itm  Lbavx  to  Sill  Dk* 
oebent's  Rxaltt  will  be  presented  need  not  be  named  in  the  adminis- 
trator's notice  thereof.    Id. 

S5.  Failurb  of  Guaboian  ad  Litbm  to  Answxb  iob  Onx  oy  Intant  Hbdu 
a  petition  for  an  order  of  sale  of  a  decedent's  realty  does  not  affect  the 
jurisdiction  of  the  coort  to  pronounce  its  decree,  since  jurisdiction  of  the 
persons  is  acquired  by  publication  of  the  notice.    Id. 

26b  RxysRaAL  of  Decbeb  bt  Vibtux  of  Which  Ai>mini8tbatob  Sold  Land 
does  not  divest  title  of  a  third  person  purch^tsing  at  the  side,  or  those 
claiming  under  him,  if  the  court  had  jurisdiction  of  the  parties  and  sub- 
ject-matter.   Id. 

57.  Whbbx  Administbatob,  thbough  Anotheb  Pbbson,  Pubchasxs  at 
Salb  Madb  bt  Hdisblf,  under  an  order  of  the  probate  court,  land  of 
his  intestate,  which  is  subsequently  conveyed  to  him  by  such  person,  the 
heir  retains  such  an  equitable  interest  in  the  land  as  may  be  assigned, 
and  the  assignee  may  maintain  an  action  against  the  administrator  to 
enforce  the  trust     Boyd  v.  Blanhnan,  146. 

58.  Hbir  Ebtains  Eqititablb  Titlb  to  Land  of  Intestatb  Pubchasbd  bt 
Administbatob,  through  another  person,  at  a  sale  thereof  made  by  him 
under  an  order  of  the  probate  court,  and  the  heir's  deed  conveys  such 
equitable  title,  although  the  legal  title  is  held  by  the  administrator  in 
trust.  And  the  execution  of  such  deed  is  evidence  of  the  heirs  inten- 
tion to  disaffirm  the  sale.     Id. 

29.  Until  Hbib  Affirms  Salb  bt  ADMiNiaTBATOB  of  Land  of  Intestatb, 
at  which  he  himself,  per  inierfoatam  feno/nam^  became  the  purchaser,  the 
relation  of  trustee  and  ceatoi  <^e  trust  between  them  is  not  shifted  from 
the  land  to  the  proceeds  of  the  sale  of  it.    Id. 

WX  PCBCHASE,    THROUGH    AnOTHEB    PxBSON,    OF    LaND    OF    InTXSTATX    BT 

Administbatob,  at  his  own  sale,  is  not  void,  but  only  voidable  at  the 
election  of  the  heirs  or  other  persons  interested  in  the  estate,  who  may 
have  the  sale  set  aaide  and  the  administrator  declared  a  trustee.    Id. 

EXEMPTIONS. 
Pvbcbasb  Pbicb  of  EziMFr  Pbofertt— Set-off.  —A  housekeeper,  with 
a  family,  sold  his  only  oow  to  enable  him  to  buy  one  that  gave  milk,  the 
purchaser  knowing  at  the  time  the  object  of  the  sale.  Held,  that  the 
seller  was  entitled  to  recover  the  whole  price  of  the  cow  in  money  from 
the  purchaser,  and  the  latter  could  not  set-off  against  it  any  debt  he 
mij^t  bold  against  the  former.  MulUien  v.  WhUer^  49S. 
See  Homestxadb. 

FRRBTKa 
ffkner  Ccmfaitt,  as  Common  Cabbieb  of  Pabsengebs,  is  Bouitd  to  Fdbhisb 
reasonably  safe  and  convenient  means  for  the  passage  of  teams  from  its 
boats,  appropriate  to  the  nature  of  its  business,  and  to  exercise  the  ut- 
most skill  in  the  provision  and  application  of  the  means  so  employed;  but 
it  is  not  bound  to  adopt  and  use  a  new  and  improved  method  because  it 
18  safer  or  better  than  the  method  then  employed,  if  it  is  not  requisite  to 
the  reasonable  safety  or  convenience  of  passengers,  and  if  the  expense  is 
•zoessive.    Le  Barron  v.  Eatt  Boston  Feny  Co.,  717. 
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FDCrUBSS. 
1.  Houn  SmxATBD  upon  Rxal  Estatx  at  the  time  that  the  latter  is  i 

gaged  forms  a  part  of  the  realty,  and  aa  siioh  is  affoeted  bj  the  moii* 

gage  lien.    Budoont  ▼.  Swift,  90. 
S.  SivsBANOX  OF  HeusB  VROM  Lanb  changes  the  oharaoter  of  the  lonnar 

from  real  to  personal  property,  irrespectiTe  of  the  meana  by  whioh  the 

severance  waa  accomplished.    IcL 
8.  Whilx  Hoxtsb  is  txt  ttfoh  Mobtoaoed  Lakd,  the  mortgagor,  or  those 

claiming  nnder  him,  may  remove  it,  and  the  removal  will  not  be  en* 
'  joined,  .except  npon  proof  that  the  land  without  the  hooae  would  be  an 

inadequate  aeonrity  lor  the  mortgage  debt.    Id, 
4.  Wbxn  Houbb  is  Bbmoyxd  vrok  MoBtOAOBD  Land,  it  ia  withdrawn 

from  the  operation  of  the  mortgage  lien,  and  the  mortgagor  may  aell  it, 

and  the  porohaaer  may  convert  it  to  hla  own  use.    Id, 

VOBCTBLE  ENTRY  AND  DETAINER. 

AuTBOuoH  TrrLx  to  Land  oannot  be  Inquibed  into  iob  Ant  Pubfooi  or 
Action  of  Foboible  Detainee,  yet  a  plaintiff  seeking  to  recover  in  such 
an  action  aa  a  pnrchaser  at  a  sheriff's  sale  mast  prodnce  a  valid  judg- 
ment, an  execution,  and  a  deed  for  the  prenuaes  on  a  aale  by  the  aheriff 
under  auch  a  judgment.  To  require  him  to  ahow  that  hia  purohaae  waa 
legal  and  valid  ia  not  requiring  the  trial  of  title  in  such  action.  Johmm 
V.  Baker,  2&3. 

FRAUD. 

1.  Pebson  does  not  bt  AxTBicFTnro  to  Dsfbaud  Another  Fqbjsit  his 
Pbopebtt  to  the  latter.    BImc  v.  Blue,  267. 

1  Complaint  in  AonoN  fob  Relief  on  Obound  of  Fraitd  should  Atxb 
that  the  acta  conatituting  the  fraud  had  been  diaoovered  within  three 
years;  but  if  the  replication  contains  such  an  averment^  and  this  iaaoe  ia 
tried  without  objection,  the  irregularity  in  the  mode  of  prenenting  the 
iaaue  will  be  disragarded.  Boyd  v.  Bltmkman,  146. 
See  Statute  of  Limitations. 

FRAUDULENT  ASSIGNMENTS. 
Amionment  of  Pbopebtt  to  Escape  Liabilitt  fob  Tobt.  — In  an  action 
to  recover  damages  for  an  injury  to  a  hired  horse,  oooaaioned  by  iminod^ 
erate  driving,  evidence  is  competent  to  prove  that  the  defendant,  imaaa- 
diately  after  the  injury  charged,  made  an  assignment  of  all  hia  property. 
Ba$\fieldY.  Whipple,  61S. 

GARNISHMENT. 
See  Attachment. 

GUARDIAN  AND  WARD. 
I.  Rioht  of  AcnoN  on  Gxtabdian's  Bond  doea  not  ariae  in  favor  of  a  oor- 
poration  who  paya  to  a  ward  the  value  of  stock  owned  by  him,  and  ille- 
gally tranaferred  by  the  guardian,  auch  payment  being  made  under 
condition  that  the  ward  should  institute  suit  on  the  bond  and  have  the 
action  entered  for  the  use  and  prosecuted  for  the  benefit  of  the  corpora- 
tion. The  latter  is  entitled  to  maintain  an  action  against  the  guardian 
to  recover  the  price  paid  him  for  the  stock.  Statev.  Biehopand  Mmraiff 
606. 
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t.  Whxrk  Ovasdian  Ixuboallt  S£LL8  aud  Tbahsfsbs  the  property  of  hia 
ward  contrary  to  law,  without  previous  order  of  court,  and  converta  the 
proceeds  to  Ids  own  use,  it  is  no  answer  to  an  action  on  his  bond  by  the 
ward  that  nnder  the  law  the  sale  itself  is  void,  and  passed  no  title  to 
the  purchaser.    Id. 

tL  HxABUBB  oy  Damaobs  against  OxTABDZAif  in  an  action  on  his  bond  by  the 
ward,  for  the  illegal  disposition  of  the  latter's  property  by  the  guardian 
without  order  of  court,  and  a  conversion  of  the  proceeds  to  his  own  use, 
is  the  value  of  the  property  illegally  converted,  if  nothing  else  appears 
in  prooi    Id. 

i.  Whirs  Oxtabdiah  Illsoallt  Transixrs  Gobpobatb  Stock  standing  in 
the  name  of  the  ward  without  order  of  court,  and  converts  the  proceedi 
to  his  own  use,  the  ward  is  not  confined  to  his  action  on  the  guardian's 
bond,  but  has  the  cumulative  remedy  against  the  corporation.  He  may 
repudiate  the  transfer  as  void,  and  recover  the  stock.    Id, 

0L  Mkasubb  or  Damages  in  Suit  on  Gvabdian's  Bond.  —Where  ward  has 
recovered  from  a  corporation  the  value  of  stock  owned  by  him,  and 
illegally  transferred  by  his  guardian,  the  measure  of  damages  in  a  suit 
on  the  latter's  bond  is  the  loss  actually  suffisred  by  the  ward  from  the 
breach  of  the  bond.    Id, 

mOHWATa 
Whxeui  Highway  is  Laid  out  to  Navioablx  Watxr  and  there  Terki- 
MATES,  the  terminus  may  be  presumed  to  have  been  intended  for  a  public 
landing  as  an  incident  to  the  highway.  But  this  presumption  does  not 
arise  in  the  case  of  a  highway«ninning  from  place  to  place  along  the 
shore  of  a  navigable  stream,  and  in  immediate  contact  with  it  for  a  con- 
siderable distance.  The  question  in  such  case  depends  on  the  circum* 
stances,  and  is  one  of  fact  to  be  determined  by  the  jury.  Burrow  v. 
GaXbtp,  186. 

See  Eminent  Domain. 

HOMESTEADS. 

1.  Judgment  Rendered  Prior  to  Adoption  of  Ck>NSTiTUTioN  is  not  Bx- 
GBFTED  from  the  operation  of  the  homestead  exemption  danse  by  the 
clause  providing  that  all  contracts,  judgments,  etc.,  shall  continue  after 
the  change  from  a  territorial  government  to  a  state  government  as  if  no 
change  had  taken  place,  since  the  object  of  this  clause  was  to  save  the 
right  to  enforce  aU  contracts,  judgments,  etc.,  leaving  the  means  of  en- 
forcing them  subject  to  such  changes  as  the  constitution  or  l^islature 
under  it  might  make,  and  not  to  prohibit  a  change  of  remedy.  Cuaic  v. 
Dwglau,  458. 

t.  Exemption  Laws  Apply  to  Remedy  only,  and  may  Ajrwscr  Prior  Con- 
tracts without  impairing  the  obligation  thereof,  so  long  as  they  are 
within  the  dictates  of  sound  policy,  humanity,  and  the  well-being  of  the 
conununity;  and  within  these  limits  the  state  is  the  sole  judge  of  the  ex- 
tent of  the  exemptions.    Id* 

tL  Constitutional  Provision  Exempting  as  Homestead  160  Acres  of  farm- 
ing land,  or  one  acre  within  the  limits  of  any  incorporated  city  or  town, 
does  not  impair  the  obligation  of  contracts,  notwithstanding  the  value 
may  vary  greatly  with  the  size  of  the  city  or  the  nearness  of  the  land 
thereto;  since  the  average  of  the  homesteads  is  not  unreasonable,     /d, 

L  State  is  not  Omnipotent  as  to  Amount  or  Property  to  be  Exempted 
as  Homestead,  and  its  action  will  not  be  constitutional  if  it  shall  be  ap- 
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pftrent  that  the  object  was  not  so  mach  to  secure  the  well-being  of  Um 
citizens  aa  to  enable  them  to  hold  large  amoants  of  property  for  their 
own  aggrandizement  and  for  other  purposes  than  that  of  homesteads,  fd, 
0L  Action  or  Stats  in  Exempiino  Pbopbbty  as  Homistkad  will  bb  Sus- 
tained AS  Constitutional,  although  it  may  here  and  there  work  ao 
individual  hardship,  so  long  aa  the  extent  of  the  homestead  shall  be  in 
accordance  with  sound  policy  and  humanity,  and  no  greater  than  shall 
be  reasonably  necessary  to  protect  the  citisens  in  their  pursuits  necessary 
to  their  existence  and  well-being.    Id, 

tt.   PXBSON    BlOHTFULLT    IN    POSSESSION  ITNDER  OONTBACT  07   PUBCHASB  IS 

OwNEB  of  the  premises,  within  the  meaning  of  the  homestead  law,  and 
y  where  he  is  the  head  of  a  family,  residing  with  them  upon  the  land  and 

using  and  occupying  it  as  a  homestead,  he  has  such  a  title  as  is  protected 
from  levy  and  side.    BlMe  ▼.  Blue,  267. 

7.  Unless  Requibements  or  Statute  abb  Obsebved  in  Making  Levy  and 

Sale  undeb  Execution  oi  Homestead  exceeding  the  amount  allowed 
by  law,  the  sale  will  be  unauthorised;  but  a  purchaser  at  such  sale  will 
acquire  an  equitable  lien  upon  the  surplus,  which  he  may  enforce  as 
soon  as  the  premises  cease  to  be  a  homestend,  and  a  purchaser  from  him 
will  acquire  this  lien  and  may  enforce  it  against  the  suiplus.    Id, 

8.  Husband  does  not  bt  Committino  Adultebt  Fobteit  his  Right  to 

claim  the  benefit  of  the  homestead  law.    Id. 

9.  Monet  Paid  roB  Land  bt  Thibd  Pebson  Dibbctlt  to  Gbantob  roa 

Grantee  is  Pubghase-monet,  as  AOAXNar  Homestead  Right  of  tho 
grantee.     Austin  v.  Underwood,  254. 
lOi  Deed  or  Tbust  has  Pbecedence  o^eb  Homestead  Right,  where  it  ik 
substituted  in  place  of  a  mortgage  to  secure  the  purchase-money.     Id. 

11.  Sale  undeb  Deed  or  Trust  to  Seoubb  Pubohasb-mgnet  or  Hoio- 
STEAD  Passes  Title  to  Pubouasbb,  although  the  deed  secures  other 
indebtedness,  if  the  homestead  claimant  does  not  pay  or  tender  that  por- 
tion which  is  purchase-money.     Id. 

12.  Doctrine  or  Relation  as  Applied  to  Noras  Given  iob  Pubchase- 
MONET.—  Where  one  purchases  a  piece  of  land  with  a  dwelling-house 
thereon,  and  on  the  day  of  receiving  his  deed  borrows  money,  which  he 
applies  in  part  payment  therefor,  and  shortly  afterwards,  on  the  same 
day,  executes  a  note  for  the  money  so  borrowed,  the  note  is  to  be  re- 
garded as  relating  back  to  the  time  of  the  actual  loan,  and  as  an  existing 
debt  at  the  time  of  the  ^mrchase.    Stevens  v.  Stevens,  630. 

IS.  Homestead  cannot  bb  Claimed  whebe  Pubohabb-monet  is  Unpaid^ 
WHEN.  — If  the  purchaser  of  land  with  a  dwelling-house  thereon  on  tue 
day  of  receiving  his  deed  borrows  money,  which  he  applies  in  part  pay- 
ment therefor,  and  shortly  afterwards,  on  the  same  day,  executes  a  note 
for  the  money  so  borrowed,  and  judgment  is  subsequentiy  recovered  upon 
the  note,  and  execution  levied  upon  the  premises,  the  tenant  cannot 
claim  a  homestead  therein  as  against  the  title  acquired  by  the  demand- 
ant under  his  levy.    Id. 

14.  Mobtgaoeb  or  Homestead  Aoquibes  No  Right  to  Entobob  his  Mobt- 
GAOE,  in  fllinois,  if  the  mortgage,  executed  while  the  premises  were  oc- 
cupied as  a  homestead,  contains  no  waiver  of  the  homestead,  by  reason 
of  the  fact  that  the  premises  are  afterwards  exchanged  for  other  lands, 
and  the  owner  leaves  the  premises,  but  they  are  subsequently  recon- 
▼eyed  to  him,  and  he  returns  thereto^  on  ascertaining  that  the  title  ts 
the  exchanged  lands  is  defective.    Ives  v.  MtUs,  238. 
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16.  Homestead  is  Abandoned,  so  as  to  be  subject  to  sale  under  execation 
when  the  husband  removes  from  the  promises  with  his  family  to  another 
state,  where  he  resides  for  two  years,  and  declares  before  leaving  that  if 
he  liked  the  country,  and  could  do  weU  in  his  business,  he  would  remain, 
but  if  not  he  would  return,  and  after  his  return  he  declares  that  when 
he  left  he  expected  to  remain,  but  found  it  to  his  interest  to  return.  Car 
been  v.  MtUlip^m,  247. 

16.  Actual  Rssidkncb  is  Rsquisitb  to  Pbotbot  Hombstbad  from  Sale 
U1ID2B  Execution,  as  a  general  rule;  although  it  is  not  essential  under 
all  circumstances.    Id, 

17.  It  is  Evidence  of  Abandonment  of  Homestead,  if  the  husband  remove* 
from  the  premises  with  his  family  to  another  state,  where  he  remains  for 
two  years.    Id 

See  Partition,  4,  6. 

HOMICIDK 
See  Criminal  Law,  1-12. 

HUSBAND  AND  WIFK 
See  Dower;  Married  Women. 

INDEMNITY. 
See  Lost  Instruments. 

INFANCY. 

1.  Where  Ratification  of  Infant's  Deed  is  bt  Written  Instrument,  it  is 

within  the  policy  of  the  registry  laws;  if  by  acts  in  paia,  then  a  subse- 
quent purchaser  must  be  affected  with  notice  of  such  acts.  Black  v.  HUU, 
224. 

2.  Possession  of  Land  bt  Grantee  of  Infant  is  NonoB  of  any  acts  of  rati- 

fication.   Id. 

See  Vendor  akd  Vendxb. 

mjuNcnoNa 

bfJUNcnoN  TO  Prevent  Use  of  Begister  of  Voters — Power  of  Court.  ~ 
Where  constitution  provides  that  after  the  general  assembly  shall  have 
passed  an  act  of  registration,  and  the  same  shall  have  been  carried  into 
effect,  no  person  sliall  vote  whose  name  does  not  appear  on  the  register, 
and  an  act  of  the  legislature  provides  that  the  judges  of  election  shall  not 
receive  or  deposit  the  ballot  of  any  persons  whose  name  does  not  appear 
thereon  after  such  a  law  has  been  passed  and  has  gone  into  effect,  a 
petition  for  an  injunction  preventing  the  use  of  a  register  prepared  for  a 
certain  county,  and  that  the  election  be  conducted  as  before  the  passage 
of  the  registration  law,  upon  the  ground  that  the  officers  of  registration 
were  not  duly  qualified,  will  not  be  granted,  as,  under  the  constitution, 
the  oourt  has  no  power  to  change  the  evidence  of  a  voter's  qualifications 
in  one  section  of  the  state,  and  clothe  the  judges  of  election  therein  with 
powers  not  conferred  by  the  legislature,  but  expressly  taken  away.  Bar* 
detty  V.  Tqft,  684. 

See  Executions,  8-11;  Nuisance;  TRA]:B-MARxa. 
AM.  Dbc.  Vol.  LXXXVn-62 
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INSOLVENCY. 

See  JiTDGlfEKTS,  2. 

INTOXICATION. 
See  Criminal  Law,  1,  &, 

INTEREST. 
Ummr.  — Momr  Dob  voit  Isterbstt  may,  by  agreement,  be  ofaanged  into 
principal  to  bear  interest  in  future,  but  not  otherwiae.    Interest  oannot 
be  oalcolated  on  interest  for  several  years  in  arrears.    Bakk$Y,  McCletlan, 
694. 

See  Boim;  Neootiablk  Instrumbhts,  3. 

INSURANCK 

ACKNOWLEDOMINT    IN    POLICT  UNDER    SSAL  OF    PAYMENT   07    PrEMITTM  M 

Conclusive,  and  the  insurance  company  cannot  show  by  parol  that  tlie 
premium  was  not  in  fact  paid,  but  that  a  note  was  taken  therefor,  and 
the  note  not  having  been  paid,  the  policy  was  void  under  a  conditicm 
therein  to  the  effect  that  where  a  note  is  taken  for  the  premium  the 
policy  shall  be  void,  unless  the  note  is  paid  at  maturity.  ItBmjis  Central 
/iw.  Co.  v.  WoW,  251. 

JOINT  DEBTORS. 
Survivor  or  Joint  Debtors,  Who  Pats  Joint  Debt  after  expiration  '4 
time  when  the  creditor  could  have  enforced  it  against  the  administrator 
of -the  estate  of  the  deceased,  does  not  thereby  become  entitled  to  main- 
tain a  ddim  for  contribution  from  such  administrator,  nor  to  avail  him- 
self  thereof  in  set*o£^  in  an  action  brought  against  him  by  sooh  adminia* 
trator.    XxmU  v.  JSTe&tm,  706. 

JUDGMENTS. 

:.  Judge  cannot  Refuse  Rioet  or  Judgment  by  default  accorded  by  law 
to  plainti£El    8taU  v.  Po9ey,  525. 

2.  Judgment  Confessed  by  Insolvent  Debtor  in  favor  of  a  creditor,  with- 
out  his  request  or  knowledge,  and  entered  up  at  the  instance  of  a  debtor 
alone,  and  upon  which  execution  is  levied  on  the  latter's  property,  to 
enable  such  creditor  to  obtain  priority  over  other  creditors,  is  null  and 
void  as  to  subsequent  attaching  creditors.     Wilcoxson  v.  Burton,  66. 

5.  Judgment  Based  upon  Confession  in  favor  of  a  creditor,  but  without 

his  knowledge  or  request,  and  entered  up  at  the  instance  of  the  debtor 
alone,  does  not  bar  the  creditor's  right  of  action  for  the  same  debt,  nor 
estop  the  debtor  from  denying  any  and  all  facts  set  out  in  such  confes- 
sion. /(/. 
i.  Judgment  without  Parties,  however  perfect  in  form,  is  not  attended 
with  any  of  the  consequences  of  a  judgment,  and  is  void.    Id, 

6.  Judgment  Confessed  by  Debtor  in  favor  of  a  creditor,  without  his  re- 

quest or  knowledge,  may  be  thereafter  ratified,  and  may  become  binding 
as  between  the  parties  by  the  creditors  claiming  under  and  attempting 
to  enforce  it  As  between  the  parties  it  will  be  good  from  date  of  entry, 
but  the  ratification  can  neither  overreach  nor  in  any  manner  affect  rights 
acquired  prior  to  it  and  while  the  judgment  was  one  only  in  name.     Id, 


Digitized  by 


Google 


Index.  819 

S.  JuDOKSirr  Oontessed  bt  Debtor  in  favor  of  a  creditor,  without  hia  re- 
quest or  knowledge,  ia  void  when  confessed  on  a  note  given  for  more 
than  is  dne  the  creditor,  and  for  the  purpose  of  defrauding  other  cred- 
itors.   Id, 

7.  Where  Judgment  is  Confessed  by  Debtor  in  favor  of  a  creditor  on  a 

note  which  is  misdescribed  in  such  judgment  and  in  the  statement  upon 
which  it  is  rendered,  it  b  prima  /ode  fraudulent,  and  the  burden  of  re*> 
butting  such  presumption  is  on  the  party  claiming  under  the  judgment.  IcL 

8.  Confession  of  Jihximent  by  Debtor  merges  no  claims  of  the  creditor 

except  such  as  are  included  in  it  by  some  form  of  direct  statement.     Id, 

9.  When  Judoment  Confessed  bt  Debtor  in  favor  of  his  creditor  is 

sought  to  l)e  set  aside  as  fraudulent,  the  creditor  cannot,  in  support  of 
the  judgment,  provo  a  claim  which  the  statement  upon  which  the  Judg- 
ment was  confessed  not  only  does  not  include,  but  which  it  excludes  by 
necessary  intendment.  He  may,  however,  if  he  keeps  within  the  limits 
of  the  terms  used,  prove  all  matters  explanatory  of  the  souroe  of  in- 
debtedness.    Id. 

10.  Party  cannot  Reoover  against  Another  Judgment  Payable  in  Gold 
or  Silver  Coin,  on  the  ground  that  the  other  received  for  him  the  sum 
sued  for  in  that  form,  unless  the  kind  of  money  received  is  specially 
averred  in  the  complaint.     McComb  v.  Heed,  115. 

11.  Payment  of  Part  of  Amount  Due  on  Money  Judgment,  under  a 
contract  that  it  shall  operate  as  satisfaction  in  full,  does  not  discharge 
the  judgment.    Such  contract  is  nudum  pactum.    Deland  v.  BkU,  102. 

12.  In  Action  on  Promissory  Note,  if  Trial  is  Had,  the  court  may  ren- 
der judgment  for  the  amount  of  the  note  and  interest,  and  make  the 
judgment  bear  the  same  rate  of  interest  as  the  contract^  although  the 
complaint  only  prays  for  judgment  for  the  face  of  the  note.  Lane  v. 
Oliichat{/\  121. 

13.  If  Note  is  Made  Payable  in  Alternativb,  xithbb  in  Gold  ob 
Legal-tender  Notes,  a  judgment  rendered  on  it  may  also  be  in  the 
alternative.     Id. 

14.  Subsequent  Purchaser  of  Lands  is  Chaboeablb  with  Notioe  of  De- 
cree IN  Chancery  by  which  the  rights  of  a  party  to  the  lands  are  declared, 
and  will  hold  them  subject  to  such  rights.  Where,  therefore,  a  tract  of 
land'  hcli  by  a  husband  under  a  contract  of  purchase  is  set  .apart  as 
alimony  to  his  wife  by  a  decree  of  divorce,  a  subjequent  assignment  of 
the  contract  by  the  husband  and  a  conveyance  from  the  original  vendor 
to  the  assignee  will  not  impair  the  rights  of  the  wife;  the  grantee  will 
hold  nothing  but  the  mere  legal  title,  which  ho  will  in  equity  be  bound 
to  convey  to  her.     Blue  v.  Blue,  267. 

15.  Where  Decree  for  Alimony  Allots  Part  of  Tract  of  Land  to  Wife 
and  the  other  part  to  the  husband,  and  provides  that,  as  between  them, 
certain  encumbrances  upon  the  whole  tract  shall  rest  exclusively  upon 
the  husband's  portion,  if  the  wife,  to  protect  her  interests,  discharges  a 
portion  of  the  encumbrance,  she  will  have  a  lien  upon  the  husband's  por- 
tion to  have  the  money  paid  by  her  refunded.  But  the  payment  by  her 
of  a  small  portion  of  the  purchase-money  of  the  land  will  not  entitle  her 
in  equity  to  a  conveyanoe  to  her  of  the  whole  tract.    Id, 

10.  Decree  cannot  Affecp  Rights  of  Persons  not  Parties  to  the  suit  in 

which  it  is  rendered.     Id, 
17.  In  Illinois,  Oral  Testimony  in  Cbanckry  Suit  may  be  Preserved  bt 

Recitals  in  Decree,  if  counsel  prefer  that  method,  and  an  appellate 
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ooort  win  no  more  qaestion  the  statemeEits  in  such  recitals  than  it  wiD 
thoae  of  a  bill  of  exceptions  in  a  oommon-law  case.  If  a  oirooit  jndge 
inadrertently  signs  a  decree  containing  erroneoos  recitals  of  the  proof* 
he  may  correct  it*  even  at  a  subseqnent  term.  Cfookif  ▼.  SoarieU,  298. 
18.  Former  Eboovxrt  is  Prima  Facib  Conclusive  Bar  to  Later  Suit, 
where  by  the  record  of  the  former  suit,  filed  with  a  plea  of  former  recov- 
ery, it  i^ipeared  that  the  issues  joined  in  the  former  suit  involved  the  qnee- 
tiuns  presented  in  the  later  soit,  but  there  were  also  other  issnes  in  the 
lonner  suit  which,  if  f oond  for  the  same  party,  would  have  produced  the 
same  result;  though  the  jury  might  decide  such  of  the  issnes  as  were  in- 
volved in  the  present  case  the  other  way.  Day  v.  VatteUe,  353. 
See  GoKTEMPT;  BxaounoNs;  Homesteads,  1. 

JUBISDICnOK. 

L  Whibb  Court  has  Juribdioiion  of  Parties  and  Subjbot-kaitbb,  aots 
performed  and  rights  acquired  by  third  persons  under  its  judgoient  or 
decree,  and  while  it  remains  in  force,  must  be  sustained,  notwithstanding 
a  subsequent  reversal.    Ckmdy  v.  HaUt  217. 

t.  Action  ov  Court,  when  Collatb&allt  Called  nr  Qubstioh,  will  be  re- 
ferred either  to  its  general  or  its  statutory  powers,  as  may  be  neoeasary 
to  sustain  its  jurisdiction,  and  without  reference  to  any  such  mere  matter 
of  form  as  the  address  of  the  petition.    Id, 

tL  JuDioiART  OE  Louisiana  is  not  rt  Constitution  invested  with  legislative 
powers.  It  has  no  anthority,  by  its  rules,  to  deprive  the  ottiaen  of  his 
legal  rights.    8taU  v.  Potey,  625. 

4.  JuDioiART  MUST  Conform  to  Law  as  It  Stands^  and  if  the^ostiaen  dsstrea 
relief  from  a  statute  which  works  an  injury,  or  prevents  »  proper  admin- 
istration of  justice,  he  must  apply  to  the  law-making  power,  and  not  te 
the  courts.    Id, 

0L  Summons  Served  but  Two  Datb  brpobb  Trial>  where  Statute  Re- 
quires Three,  confers  no  jurisdiotion  of  the  person  of  the  dsffwidant^ 
and  a  judgment  rendered  against  him  upon  suiih  a  servioe  is  nttsrly 
void,  and  can  be  questioned  at  any  time  and  in  any  prooeeding^  direot  or 
collateral,  and  no  title  can  be  divested  or  transferred  under  suoli  Jndg- 
ment.    Johnmm  v.  Bdber,  298. 

JUBT  AMD  JUBOB& 
Xo  Render  Juror  Incompetent  on  Obound  of  implied  bja%  it  nmst  appear 
that  he  entertains  afized  and  settled  oonviction  of  the  guilt  or  innocence 
of  the  defendant,  or  that  he  has  expressed  such  a  conviction.  Whatever 
falls  short  of  thii  does  not  amount  to  an  unqualified  opioioQ  within  the 
meaning  of  the  statute.    People  v.  King^  95. 

LANDLORD  AND  TENANT. 

L  General  Rule  is  that  Tenant  under  Farmino  Lease  or  contract  has 
no  right  to  remove  from  the  premises  so  occupied  any  manure  made  iu 
whole  or  in  part  from  the  produce  of  the  land,  without  an  express  stipu> 
lation  to  that  effect  in  the  agreement    ChUagher  v.  Shipley^  61 1. 

t.  Where  Lease  is  General  in  its  Provisions  and  terms,  and  expresses 
nothing  as  to  the  mode  in  which  the  lessees  are  to  use  or  occupy  the 
premises,  they  are  clothed  with  full  power  and  right  to  occupy  and  use 
the  land  demised  for  any  lawful  purpose  not  injurious  to  the  reversion. 
Id. 
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%.  Stifulations  Oohtainsd  in  Lbasb  as  to  the  condition  in  which  the  prop- 
erty is  to  be  returned  at  the  end  of  the  term,  bnt  having  no  relation  as 
to  an  intermediate  occnpation,  raises  no  presumption  as  to  the  use  to 
which  the  land  is  to  be  applied.     Id, 

i.   VkRBAL  AORZEBfENT  BETWEEN  LANDLORD  AND  TENANT  cannot  affoct  the 

rights  of  parties  holding  the  demised  premises  under  the  lessee  without 
notice  of  it.     Id. 

k  BaoHT  or  Tenant  to  Remove  MANintB.  — Where  a  lease  is  general  in  its  ' 
terms,  and  says  nothing  of  the  mode  in  which  the  tenant  is  to  use  the 
demised  premisea.  he  may  use  them  as  a  corral  for  cattle,  and  when  such 
cattle  are  fed  with  supplies  procured  from  sources  foreign  to  the  land, 
he  may  remove  all  manure  made  by  them  which  is  not  commingled  with 
tiie  soil,  provided  he  uses  reasonable  care  and  skill  in  removing  the 
manure  &om  the  land  so  as  to  prevent  injury  thereto.     Id. 

ft.  Bbsagh  of  Covenant  in  Lease  not  to  Assign  wrrnonT  Consent  of 
Lessor,  providing  no  penalty  for  the  breach,  and  imconnected  with  other 
oovenants  providing  a  forfeiture  in  case  of  a  breach,  will  not  create  a  for- 
feiture by  implication.     Bwmes  v.  JfcCvbUn,  468. 

/.  Where  Lease  is  Silent  as  to  Place  for  Payment  of  Rent,  it  will  be 
presomad  that  the  place  intended  was  the  place,  or  at  least  in  the  city, 
where  the  leased  property  is  situated;  and  the  tenant  will  not  be  ex- 
pected to  go  out  of  the  state  to  tender  the  rent.     Id. 

t.  Sufficient  Compliance  with  Terms  of  Lease  Requirino  Payment  of 
Rent  when  Due  is  shown  where  it  was  tendered  five  days  after  it  be- 
came due,  and  as  soon  as  the  lessor,  who  resided  out  of  the  state,  and 
was  accustomed  to  collect  the  rent,  came  to  the  city  where  the  property 
was  situated.    Id. 

f.  Tender  bt  Lessee  before  Suit  of  Amoiunt  Paid  bt  Lessor  for  Taxes 
is  in  compliance  with  terms  of  a  lease  providing  that  the  lessee  shall 
pay  all  taxes,  or  refund  any  taxes  paid  by  the  lessor,  and  saves  a  for- 
feiture.   Id, 

lOi  Covenants  bt  Lessee  to  Pat  Rent,  and  bt  Lessor  to  Make  Improve- 
ments AND  Repairs,  without  which  the  premises  would  be  useless  for 
the  purposes  leased,  are  mutual  and  dependent,  and  the  lessor's  failure 
to  perform  his  covenant  within  a  reasonable  time,  where  no  time  is  speci- 
fied, justifies  the  lessee  in  abandoning  the  premises;  but  the  lessee  is 
liable  for  the  rent  for  the  time  he  occupied,  lew  the  damages  sustained 
by  him  by  reason  of  the  improvements  and  repairs  not  having  been  made. 
Lmmy.  Oage,  233. 

11.  Covenant  by  Landlord  to  Make  Improvements  and  Repairs  should 
BE  Performed  within  Reasonable  Time,  where  no  time  is  specified, 
and  the  tenant  has  entered.    Id. 

LOST  INSTRUMENTS. 

1.  In  Aonoir  upon  Lost  Note,  Tender  of  Indemnttt  before  Suit  is  not 
absolutely  necessary,  but  the  better  practice  is  to  make  such  tender  and 
all^e  the  same  in  the  complaint.  A  failure  to  do  so  is  not  fatal  to  ths 
cause  of  action;  it  only  afiects  the  question  of  costs,  and  in  other  re- 
spects a  tender  at  the  trial  is  sufiBcient.     Randolph  v.  Harris,  139. 

S.  In  Action  upon  Lost  Note,  if  No  Tender  of  Indemnity  has  been 
Made  before  Suit,  the  plaintiff  is  not  entitled  to  costs  unless  the  de- 
fendant has  waived  a  tender,  in  which  case  the  costs  are  in  the  discre- 
tien  of  the  court.    Id, 
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IL  Ov  QuMfioii  or  iNDnanrr,  Ko  Digrincriow  om  bb  Mai»  between  • 
note  which  hM  been  deetroyed  by  fire  or  oitfierwlM^  and  one  which  ha* 
been  merelj  loet.    Id. 

LOST  FR0PRRT7. 

PMmuROE  OF  Shop  is  Ezititled  to  Poasnnosr  ov  Fockxt-book  which 

hae  been  accidentally  left  by  another  npon  a  tabb  there,  and  haa  ro> 

mained  nncalled  for,  as  against  a  stranger  who  first  sees  it  there.    Prop- 

h.  erty  so  left  is  not  to  be  treated  as  other  loet  property,  so  as  to  entitle  the 

V  finder  to  take  and  hold  possession.    MeAvop  ▼.  MedkKL,  733. 


/' 


BlANDAMUa 

L  Mahdamui  will  not  Ln  whxrb  9r.ATim  has  Exfrisblt  Protidbo 
Amothxb  Adbquatb  Rbexdt.    LomkMe  etc  B.  B.  Cfo.  y.  SUmU,  358. 

t.  llAinuicns  WILL  hot  Lis  to  Bkvibw  Aohon  or  Ck>VET  which  is  judi- 
cial and  discretionary  in  its  nature,  bnt  the  remedy,  if  an  error  has  been 
committed,  is  by  i^peaL    Peopie  ▼.  PraU,  110* 

tL  MaXTDAMUS  WILL  HOT  Lb  TO    GOMPIL  JUDOB   TO    BbTXR  JuDOMXVT  Of 

DmnasAL  upon  plaintiff's  motion,  and  at  his  oosta^  where  the  motion  is 
resisted  by  defendant  and  denied  by  snch  Jndge;  for  in  a  case  of  this 
kfaid  ft  jndge  acts  judicially.    Id. 

MAKSLAUQHTE&. 
See  Gbimdial  Law,  7. 

MABitlAaE  A3Sn>  DIVORCB. 
L  Gbhbeallt,  DomoiLB  ov  Wivb  is  DBTBBacnrxD  bt  That  ov  HimBAND; 
bat  where  there  has  been  a  final  separation  of  husband  and  wife,  and 
they  have  their  actual  pennanent  residence  in  diflbrent  states,  the  domi- 
ofle  of  the  husband  cannot  be  regarded  as  fixing  that  of  the  wife,  so  as 
to  confer  or  oust  the  jurisdiction  in  a  suit  lot  divorce.  Jetmem  t.  /e»- 
flMM,  335. 

t.  RSBIDXHOB  ov  DEVBirBABT  Df  StATB  IS  HOT  KbOBSBABT  IN  AonOM   VOB 

DnroBOB  in  Indiana  to  enable  him  to  file  his  cross-petition  and  obtain 
affirmative  relief.  Id. 
tL  DnroBOB  is  Valid  whbrb  Obtaimbd  nr  Illinois  by  a  citteen  ther<M>f  from 
his  wife,  for  the  cause  of  desertion,  upon  notice  to  her  by  publication  in 
a  newspaper  in  the  manner  prescribed  by  the  statutes  of  that  state,  al- 
though she  was  then  living  in  Massachusetts  under  an  agreement  by 
which,  after  reciting  their  separation,  he  promised  to  pay  her  a  certain 
weekly  sum  as  long  as  she  should  remain  smgle,  and  although  she  had  no 
actual  notice  of  his  proceedings  for  a  divoroe,  and  was  not  in  lUinoii 
during  the  pendency  thereof;  and  it  is  not  competent  for  her,  in  a  libel 
for  divorce  brought  by  her  in  Massachusetts,  to  ofier  evidence  that  he 
obtained  the  decree  of  divorce  in  Illinois  by  fraud  and  upon  facts  which 
would  not  entitle  him  to  a  divorce  in  Massachusetts.  Hood  v.  Hood, 
709. 

See  JuDOKBNTS,  15. 

MARRIED  WOMEN. 
L  MAw^Twn  Woman  n  Estoppbd  vbok  Assbbtino  hbb  Trlb  to  horse  which 
belonged  to  her,  and  which  her  husband  sold  without  her  authority,  if 
she  was  informed  of  the  sale  before  payment  was  mad%  and  had  ampls 
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opporfemuty  to  ghre  the  pordbaaer  notioe  of  her  rights,  hat  luled  to  do  so 
notil  after  he  had  made  payment  to  the  fanshand.    Danm  ▼.  CMney^  755. 

I.  Mabbud  Womah  Sunro  in  Tboveb  vok  HoBn  Sold  bt  hir  Husband 
to  the  defendant,  withoat  her  anthority,  may  be  asked  on  oross-ezamina- 
tion  as  to  her  iailnre  to  give  the  purchaser  notice  of  her  riirhts,  she 
having  testified  in  chief  that  the  hone  belonged  to  her,  and  that  she  had 
nerer  sold  it  nor  authorized  her  hnsband  to  sell  it.    Id. 

8.  Pbofxbtt  PuscHABBD  Diimivo  GovxBTUKB  WITH  Win's  SspiBATX  Fmisa 
becomes  her  separate  estate.    BammkU  ▼.  FuUer,  103. 

4.   MOBTOAGB  BY   ObAKTBB  OV   HxTBBAND,  OT   PbOPBBTT   PuBC!HABBD  WITB 

Witb's  Sbpabatb  FuvDa»  and  deeded  to  her  during  covertnrs^  is  a  dond 
upon  her  title,  which  a  court  of  equity  will  relieve  against.    IcL 

6.  PBOUMPTION  18  THAT   PbOPKBTT  CoXmmD  TO  WHB  VOB  MORBT  OOR- 

smxRATiON  is  common  property,  but  this  presumption  may  be  rebutted 
by  showing  that  it  was  purchased  with  money  belonging  to  her  separate 
estate.  Id. 
t.  Ohb  Pubohasino  vbok  Husband  Rbal  Ebtatb  Dbbdbd  to  Whb  for  a 
money  ocmsideration  during  coverture  does  so'at  his  peril  The  record 
of  the  deed  is  notice  that  the  Isnd  may  be  the  wife's  separate  property, 
and  is  sufficient  to  put  purchasers  upon  inquiry.    Id, 

7.  Mobtoaob  bt  Whb  or  her  Sipabatb  Pbopxbtt  to  Sbcobb  Hxtsband's 

DxBT,  and  in  consideration  of  an  extension  of  time  for  the  payment 
thereof  is  valid  and  enf oroeaUe  against  the  proper^,  if  furly  obtained. 
Cfrem  v.  Bercmage^  447. 

t.   FaLBB  RXPBB8ENTATI0N8  MaDB  TO  WlIB  BT  HuSBAND,  OB  UnDUB  INTLU- 

KNCS  exerted  by  him'to  induce  her  to  execute  a  mortgage  on  her  separate 
property  to  secure  his  debt,  she  having  afterwards  duly  acknowledged 
it^  will  not  affect  the  mortgagee  or  prejudice  his  security,  if  the  hus- 
band's conduct  was  without  the  instigation,  procurement^  knowledge,  or 
consent  of  the  mortgagee.  Id. 
t.  MoBsaAOB  BT  Whk  gw  bbb  Sipabatb  Pbopbbtt  to  Sboubb  Husband's 
DiBT  u  Invalid  if  she  was  induced  to  execute  it  from  fear  excited  by 
threats  made  to  her  by  the  mortgagee  of  an  illegal  criminal  prosecution 
agiinst  her  husband.    Id. 

lOi  MOfBTQAOB  BT  WHB  07  HBB  SBPABATB  PBOPBBTT  TO  SbOUBB  HuBBAND's 

Dbbt  18  Valid,  though  executed  because  of  the  mor^;agee's  threats  of 
eriminal  proeecution  against  her  husband,  if  the  debt  is  just,  and  the 
criminal  accusation  was  well  founded,  or  upon  reasonable  grounds  be- 
lieved to  be  so  by  the  mortgagee,  and  the  wife  freely  and  deliberately 
executed  the  mortgage,  without  undue  influenoe  by  the  mor^;agee,  un- 
leas  the  dronmstanoes  are  such  as  render  it  iUegsl  as  an  agreement  to 
eomponnd  a  felony.    Id. 

See  DowxB. 


MASTER  AND  SERVANT. 
L  Whrhkb  Rblaxion  of  Masteb  ajstd  Sbbvant,  ob  Fbinoipal  and  Aobnt, 
exista  between  defendants  jointly  proeecuted  for  a  tort  is  a  question  of 
Isot  for  the  jury.    Bayfield  v.  Whipple,  618. 

ti  SUBCX>NTBA0T0B  VOB  BUILDINO  BBIDGBS  VOB  RaILBOAD  18  NOT  Co-SBBVANT 

with  those  employed  by  it  in  managing  its  trains,  so  as  to  relieve  the 
railroad  from  responsibility  for  injuries  caused  to  the  former  through  the 
negligenoe  of  the  latter.    Donaldson  v.  MisaMppi  B.  B.  Co.,  391. 
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t.  ILkSTKB  IS  LiABLB  f»ft  ToKnouB  AoTt  OF  SsETAim^  dooa  ia  Ui  i 
ment.    Id. 

L  ILkSTKB  D  LlABLB  lOB  1V«TS  OV  HD  SbRTAHT  BOKB  DT  OoOBfli  OV  MB 

EifPLOTifZMT,  thofngh  done  without  bit  aathority,  or  eran  agunst  Ui 
ezpren  direotums.    T<Ue$  ▼.  8qmre$,  418. 

6.  RnpoHBiBZLiTr  or  Masrr  io&  Tovts  ov  Skbtaht  Qbowb  out  or,  h 

measored  l»y»  and  bogma  and  ands  with  hia  oontrol  of  the  aerrantr 

henoe  he  ia  not  liable  for  aa  act  oommitted  after  the  aerrioe  ia  faded,  no 

\  matter  how  aoon  after  it  it  oommitted.    Id, 

\  tt.  MiSTBB  OAimoT  m  HxLD  LiABLB  JoiKTLT  WITH  HD  Qekvast  for  aa  in- 

'  jury  done  by  the  aervaat,  in  the  maater'a  abeence,  to  a  horse  hired  by 

^  the  master;  bat  this  role  does  not  apply  to  the  case  of  a  horse  hired  by 

one  persim,  intmsted  by  him  to  another,  and  injnred  by  the  immoderate 

drhring  of  the  aeoond  in  the  preaenoe  and  with  the  aaaiBtanoe  of  the  first 

Boi^ield  r.  Whipple,  6ia 

7.  Among  Common  Laborxbs,  Bjjlboad  Ccmfaxt  is  not  Liablv  to  Ant 

0ns  ov  Thsm  for  injuries  resnlting  from  the  acts  or  omissions  of  any 
other  one  of  the  daas,  althoogh  each  of  the  oompany's  employees  wonld 
be  its  agent  as  to  strangers.    LcudmriUe  He  R.  R.Oo,r.  CoOkUj  486. 

6.  Sebtant,  by  Entkrino  into  his  Master's  Sbrticn,  Assumis  All  Boxa 
GW  That  Sxbviob  which  the  master  cannot  control,  indading  thoee  ana- 
ing  from  the  negligence  <tf  his  f ellow-senranta.  Ihns  risks  from  the  neg- 
ligence of  a.  switchman,  like  those  from  the  negligence  of  the  engineer 
and  other  serranta  in  charge  of  a  railroad  train,  come  within  the  role. 
OUmcm  ▼.  Eattem  B.  B.  Corp.,  636. 

t.  Who  abb  Fbllow-sxbtants.  — Where  one  aenrant  is  injnred  by  the  negli- 
gence of  another,  it  is  immaterial  whether  he  who  canses  and  he  who 
sostaios  the  in  jnry  are  or  are  not  engaged  in  the  same  or  similar  labor, 
or  in  positions  of  eqnal  grade  or  authority.  If  they  are  acting  together 
nnder  one  master  in  carrying  ont  a  common  object,  they  are  f  ellow-esr- 
Tanta.  Thna  one  who  repairs  cars  and  a  switchman  are  f eUow-aervants. 
Id. 

lOi  Hastxb  is  Bound  to  Usb  Ordinabt  Cabs  nr  Pbovidino  Surablb 
Stbuotubbb,  engines,  tools,  and  apparatus,  ^and  in  adecting  proper  ssr- 
Tants»  and  is  liable  to  any  of  their  f eUow-senranta  for  his  negligenoe  in 
these  respects.  And  it  makes  no  diflference  whether  the  master  is  an  in^ 
diridnal  or  a  corporation;  in  either  case,  he  is  responsible  to  his  servants 
for  his  own  negligence,  bat  not  for  that  of  their  fellow-senranta.    Id. 

11.  RULB  THAT  ICaSTXB  IS  NOT  LlABLB  BOB  INJUBIBS  TO  SbBYANT  BT  NbOU* 

OBNCB  or  FxLLOW-exBTANT  has  been  upheld  in  Massachusetts  undsr  a 
great  variety  ci  oiroumstancea.    See  illustrations  in  this  caae.    Id. 

12.  That  Habtxb  was  Kbolioxnt  nr  Bmplotino  Habitual  Dbunkabb  as 
SwiTOHMAN,  thereby  occasioning  an  accident,  is  a  question  for  the  jury. 
Id. 

IL  Railboad  Oobpobation  is  not  Liablb  to  Pbbson  Bmplotbd  BT  It  to 
Rbpatb  m  Cabs,  for  a  personal  injury  arising  from  the  negligenoe  of  a 
switchman  in  failing  to  properly  adjust  a  switch  upon  the  track  over 
which  he  is  carried  by  the  corporation,  free  of  charge,  between  his  home 
and  the  place  of  his  work,  provided  the  company  haa  used  due  care  in 
the  adeotion  of  the  switchman.    let. 

14.  Railroad  Company  is  Liablb  to  Pbbson  Bmplotbd  bt  It  to  Rbpaib  ra 
Cabs,  for  a  personal  injury  arising  from  the  negligenoe  of  a  switchman 
in  failing  to  perform  his  duty,  where  the  switchman  is  an  habitual  drunk* 
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BQ  Ukb  mm  WM  Lll0fWlly  OP  OQ^Ilt  tO  bSfB  Mfll  knOVlIt  to  iii>  OOOI* 

and  the  injury  Tesnhed  from  his  Intoxieatkm.    IdL 
8eo  CoiaiDH  Oarktim,  17;  CoBpo&ATxoira^  d,  7;  h^w:b^tml 

MnJTABY  LAW. 

1*  PlBA  OF  Bkujoibsiit  Riqbt  WILL  NOT  JxjtfTXWT  Oaptobb  OE  DuntUOVJOA 
ol  tiieh  public  property  as  conrt-hoiises,  ohnrohesy  and  property  of  liter- 
ary instttatioiiSy  unless  used  for  some  military  porpose  by  the  captor's 
enemy.   ChrkUan  Camitjf  Court  ▼.  Rankin^  606. 

t.  8ar,T)TEBa  oahvot  Justhy  Act  not  Lxqitimatelt  Onn  ov  War  by  show* 
ing  that  they  did  it  by  command  of  their  saperior  officers.    Id, 

S.  In  Wab  bxtwxkn  Indxpinbsnt  8ovzRSiGNTiia»  Abusi  of  Belliqxbknt 
Power  by  soldiers  in  the  service  of  their  nation  cannot  be  inquired  into 
by  the  judiciary  of  the  other,  but  this  rule  does  not  apply  to  a  domestio 
war  between  the  people  of  the  same  nation.    Id. 

4.  Knrtogkt  Statute  Aor  of  1864,  Pbovidino  **  Civil  Bkmedt  tor  Inju- 
ries DONE  BT  Dxslotal  PsBaoNS,"  docs  not^  so  far  as  it  applies  to  sol- 
diers, intentionally  or  constitutionally  extend  to  belligerent  rights,  but 
omfaracea  only  trespasses  and  spoliations  committed  by  them  in  their  own 
individual  right  and  for  their  own  benefit.    Id, 

i.  AonoN  TOR  Unlawful  Bubnino  of  Ooubt-houbb  may  be  maintained  in 
the  name  of  the  county.    Id, 

C  Capture  of  Town  is  not  Unlawfctl  Act  in  Militabt  Sense,  but  is  al- 
lowable by  the  laws  of  war  between  antagonistic  parties  recognized  as 
belligerents.     WUhenpoon  ▼.  Farmer^  Ba^  603. 

7,  lAABiUTr  OF  Soldier  for  Wrongful  Cafture.  — An  officer  in  Morgan's 
Confederate  army  aided  in  the  capture  of  a  town^  but  neither  counseled 
nor  aided  the  robbery  of  a  bank  in  the  town  by  a  portion  of  the  com- 
mand: Htld^  that  he  was  not  liable  in  damages  to  the  bank  for  such 
robbery.    Id, 

MI8TAKR 

Obobb  Mistakb  as  to  QxrANTiTT,  IN  CoNTBAor  TOB  Salb  OF  Land^  whers 
the  complaining  party  has  not  been  guilty  of  any  frand  or  culpable  negli- 
gence, nor  has  otherwise  impaired  the  equity  resulting  from  the  mistake, 
will  entitie  him  to  relief  whether  the  ccntraet  be  exeented  or  executory. 
Sotmger  v.  Jtwdt^  372. 

See  Deeds,  6. 

MORTGAGES. 

L  Assignee  of  Mortgagor  Standino  in  Legal  Pbaviti  with  the  mort- 
gagormay  avoid  the  contract  for  an  excess  of  usury,  and  is  entitled  to  the 
proper  reduction  on  the  mortgage,  to  enable  him  to  perform  his  contract, 
and  by  payment  to  relieve  the  mortgaged  premises  from  the  encumbrance, 
in  &vor  of  a  purchaser  from  the  mortgagor.    Baikkt  v.  McCltUant  694. 

t.  Mortgage  of  Land  Contets  No  Titlx,  Legal  or  Equitable,  to  Mort- 
OAOEE,  but  the  titie  remains  in  the  mortgagor  until  f  oredosuro  and  sale, 
and  the  mortgage  is  but  a  security  in  the  nature  of  a  speeifio  lien  for  the 
debt    Ladite  v.  DetrcU  He  R,  R,  Co.,  769. 

tb  MoBTGAGE  TO  Sboubb  Futubb  Adyangis  Whkb  It  IS  Oftional  witb 
Mortgagee  to  make  or  not  is  not  effectual  as  an  encnmbranoe  until  the 
advances  are  made,  and  constitutes  no  lien  for  advances  made  after  the 
mortgagor  has  conveyed  the  property  and  the  deed  has  been  recorded. 
Id. 
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4.  Rboobd  ov  Mobkuos  to  Saocna  Fdtubb  As>yA3nm  Wnnai  ame  Op- 
tional WITH  MoBTOAOXB  pats  a  purchaaer  from  the  morlgigQr  upoo 
notioe  only  as  to  aach  advances  as  are  made  before  the  record  of  his  deed. 
Id. 

ft.   MOBTOAOB   InSTBUXBIT  WITHOUT  AkT  DiBT,  LlABILITr,  OB  ObUQATIOH 

SiouBBD  BT  It  can  have  no  present  legal  e£foct  as  a  mortgage  or  encum- 
brance npon  the  land;  and  the  mere  recording  of  the  instmment  cannot 
make  it  snoh,  nor  have  any  greater  effect  than  to  pnt  a  purchaser  or  en- 
oombzancer  npon  inqnizy  as  to  whether  an  advance  has  been  made  or  a 
liability  inoorred  for  which  it  may  stand  as  security.    IcL 

tt.  Rboobd  ov  Dbbd  vbom  Mobtoaoob  o7  Mobtoaob  to  Sboobb  Fdtcbx  Ad- 
YAB0B8  which  are  optional  with  the  mortgagee  is  sufficient  notioe  to  the 
latter  not  to  incur  further  liabilities  on  the  faith  of  the  mortgage,  and  the 
purchaser  is  tmder  no  obligation  to  give  the  mortgagee  actual  notioe  of 
hisdeed.    Id. 

7.  AanoHBB  or  Eguirr  ov  Rbdbmfteon  in  mortgage  tainted  with  iisury  is  en* 
titled  to  the  aid  of  equity  to  redeem  by  proffering  to  pay  the  mortgage 
debt  and  simple  interest  tiiereon,  orby  bringing  the  same  into  court  to  be 
paid  to  the  mortgagee.    Ba$ik$  v.  MeOlellan,  69i. 

t,  Whbrb  Mobtoaoob  has  ABBSQVia>  All  hib  Intbbbstb  in  the  mortgaged 
property,  he  is  a  competent  witness  for  the  iHtffignitif  to  show  the  true 
amount  due  on  the  mortgage.    Id. 

1.  Whibx  Subjbct-iuttbb  07  Mobtoaob  is  hot  Unmixxd  Choseb  in  Aonox 
for  the  payment  of  money,  the  assignee  of  the  mortgagor  may  maintain 
a  suit  in  equity  in  his  own  name  for  an  accounting  of  the  amount  due  on 
the  mortgage,  and  to  reduce  the  same  on  the  ground  of  usury.    Id. 

10.  AssiONBBor  MoBTdAOOB's  BiOHTS,  although  the  latter  has  cm&veyed  abeo- 
lutely,  if  the  transaction  was  intended  mrnly  as  security  for  a  loan,  can 
resort  to  equity  for  a  decree  declaring  the  conveyance  a  mortgage,  and 
directing  the  reconveyance  of  the  property,  upon  payment  of  the  amount 
properly  due,  or  if  the  property  has  passed  beyond  the  assignee's  readi, 
and  the  mortgage  is  overpidd,  the  court  may  order  an  aooonnt  and  repay- 
ment of  the  diffiarenoe.  AlUer,  when  the  conveyance  is  absolute  and 
exdndes  all  idea  of  a  loan  and  security.    LL 

Bee  DowBB,  2|  £ooDTiONi^  6;  Fiztubxs;  HoxnuAOi^  i4|  Mabbiwp 
WoKXN,  4^  7-10}  Razlboadb;  Usubt. 

ICUIQOIPAL  OOBPOBAXIOHa 
See  OoBPOBATfiiifi^  8-29. 

MUBDEB. 
flee  OBDfniAL  Law,  1-18. 

KAVIOABLB  WATBBa 
See  HiOHWATB. 

NEailGENCB. 
L  JjK  Qbdib  to  Mazmtain  AonoN  vob  Injubt  to  Fkbsov  ob  PBoraBrr  bt 
BiiASOH  OF  Kbozjobrob  ob  Want  or  Dim  Cabi^  there  must  be  shown 
to  eodst  some  obligation  or  duty  towards  the  plaintifi^  which  the  defend- 
ant has  left  undischacgea  or  unfulfilled.  This  is  the  basii  on  which  the 
oanse  of  action  rests.    Sweeny  v.  Old  Ootontf  etc  R.  R.  Co.^  644. 
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OwvsR  OF  Lun>  n  mn  Bouvd  to  Phutjhxt  ok  Pbotto  Saibqu^bdb  fos 
WBOoro-Dono.  So  a  tretptsMr  or  licenaaa  who  enters  on  premiaee  by 
permission  only,  withoat  any  enticement,  sllnrement,  or  indnoement 
being  held  ont  to  him  by  the  owner  or  occnpant,  cannot  recover  damages 
for  injuries  caused  by  obstmotionB  or  pitfalls.    Id, 

Ownxb's  LiABiLrnr  iob  Injushs  to  Persons  Ck>iaNO  on  his  FnxMiSB.  ~ 
A  mere  passive  acquiescence  by  an  owner  or  occupier  in  a  certain  use  of 
his  land  by  others  involves  no  liability;  but  if  he  directly  or  by  implica- 
tion induces  persons  to  enter  on  and  pass  over  his  premises,  he  thereby 
sasnmfls  an  obligation  that  they  are  in  a  safe  condition,  suitable  for  such 
use,  and  for  a  breach  of  this  obligation  he  is  liable  in  damages  to  a  person 
injured  thereby,    id. 

RAn.BOAi>  Compant's  LuBiuTr  iob  Imjubibs  to  Pebsons  Attekptino  to 
Cross  xtb  Track  at  Private  Crossino.  — Where  a  railroad  company 
have  made  a  private  crossing  over  their  track,  in  a  city,  allowed  the  pub- 
lie  to  use  it  as  a  highway,  and  stationed  a  flagman  there  to  prevent  per- 
sons from  undertaking  to  cross  when  there  is  danger,  they  are  liable  in 
damages  to  one  who,  using  due  care,  is  induced  to  undertake  to  cross  by 
a  signal  from  the  flagman  that  it  is  safe,  and  who  is  injured  by  a  collision 
which  occurs  through  the  flagman's  carelessness.  The  case  comes  within 
that  class  in  which  parties  have  been  held  liable  in  damages  by  reason  of 
having  held  out  an  invitation  or  inducement  to  persons  to  enter  upon  and 
pass  over  their  premises.   Id, 

Flaoican  Charged  with  Dtttt  ow  Protbotimo  Pubuo^  at  a  place  eon* 
structed  and  used  as  a  public  way  by  great  numbers  of  people,  such  as  a 
private  railroad  crossing  in  a  dty,  is  bound  to  indicate  to  persons  when 
it  is  safe  for  them  to  pass  as  well  as  when  it  is  necessary  or  prudent  for 
them  to  refrain  from  passing.  Id. 

Pabtt's  Liabujtt  ior  Neoleot  in  Periormancb  of  Dutt  Voluntabilt 
Assumed,  and  not  Imposed  bt  Eules  op  Law.  —  If  a  person  under* 
tskes  to  do  an  act  or  discharge  a  duty  by  which  the  conduct  of  others 
may  properly  be  regulated  and  governed,  he  is  bound  to  perform  it  in 
sudi  manner  that  those  who  are  rightfully  led  to  a  course  of  conduct  or 
aotion  on  the  faith  that  the  act  or  duty  will  be  properly  performed,  shall 
aot  suffer  loss  or  injury  by  reason  of  his  negligence.  The  liability  in  such 
oases  does  not  depend  on  the  motives  or  considerations  which  induced  a 
party  to  take  on  himself  a  particular  task  or  duty,  but  on  the  question 
whether  the  legs!  rights  of  others  have  been  violated  by  the  mode  in 
wfaidh  the  charge  assumed  has  been  performed.  Id, 
>  Ownbb's  LTABn.TTT  TO  Onb  Faluno  thbouqh  Open  Tbap-doob  on  Fob- 
xbb's  Pbemibbs  and  iNjUBiNa  HiMSELP.  — Where  a  store  has  two  en* 
tranoes,  with  a  trap-door  between  one  of  them  and  the  stairs  leading  to 
the  upper  stories,  which  are  verbally  leased  to  a  tenant  with  permission 
to  use  such  entrance,  the  owners  occnpjring  the  lower  stories  are  bound 
to  use  the  trap-door  with  reference  to  the  safety  of  'thoee  who  have  a 
right  to  use  the  entry  where  it  is;  and  if  they  are  negligent  in  ezerdsing 
suitable  and  reasonable  precautions  to  guard  against  accident  while  the 
trap-door  is  open,  they  are  liable  in  damages  to  a  person  having  lawful 
occasion  to  pass  to  or  from  the  upper  rooms,  who,  while  using  due  care, 
fsUs  throngih  the  trap-door  and  sustains  an  injury.    BUioU  v.  Pnqr,  653. 

.  A  D  LlABLB  BOB  InJUBIES  TO  B  OOGASIONED  BT  FaLUNO  THBOUOH  OpEN 

Tbap-doob  on  A's  Pbemibbs,  where  B  has  been  induced  to  enter  lor  a 
lawful  purpose  and  under  belief  that  they  were  in  safe  oonditioo. 
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Where  the  ownsn  of  the  upper  stories  of  a  store  situated  on  a  pablio 
street  hare  let  them  to  a  tenant,  and  an  entrance  directly  in  froiit  of  tiie 
stairs  leading  to  the  npper  stories  is  so  oonstmcted  and  is  so  habiteaOj 
kept  open  as  to  indicate  that  it  is  a  proper  entrance  for  thoee  who  hare 
occasion  to  nse  the  stairs,  and  there  is  a  trap-door  between  it  and  the 
stairs,  which  they  negligently  and  carelessly  leave  open,  they  are  liable 
in  damages  to  one  who,  while  nsxng  dne  care,  and  having  lawful  occasion 
to  nse  the  stairs,  is  thereby  induced  to  pass  throogh  snch  enteanoe,  and 
sostains  an  injury  by  filing  through  the  trap-door  therein.    Id, 

I.  OWNXB  OF    FaOIORT    Z8    NOT  LlABLB  TO  PiBSOK  WhO  CoKES  UFOM  HD 

Pbxmiscs  and  injures  himself  by  falling  through  a  trap-door  in  a  portioa 
of  the  foctory  not  open  to  the  public,  and  intended  ezclusiyely  for  work- 
men, where  the  owner  has  held  out  no  invitation  or  allurement,  exprew 
or  implied,  for  him  to  enter.  Zodiach  v.  TaarbeU,  660. 
la  PLAnnmr  must  Pbovb  that  Ha  Used  Dux  Oabx  to  Avoid  Collebioh 
by  which  he  was  injured,  in  order  to  recover  damages  of  a  railroad  com- 
pany for  a  personal  injury  sustained  thereby  through  their  ne^igence. 
Thdr  negligence  would  not  authorize  him  to  maintain  an  action  if  he  was 
also  negligent    Butterfidi  v.  WeUem  B.  B,  Corp,,  678. 

II.  "Dux  Oabx "MxANsBsiaoHABLBOABB  adapted  to  the  ciroumstanoes  of 
the  case.    Id, 

12.  Failubb  to  Usx  One's  Senses  without  Bxasonablx  Bzouss  is  Fatlubx 
to  Use  "Rxasonablx  Oabx."  ^us,  the  crossing  of  a  place  known  to 
be  so  dangerous  as  a  railroad  track  frequently  is,  by  reason  of  the  passing 
trains,  reasonably  requires  a  high  degree  of  watchfulness  and  atteation; 
and  before  attempting  to  cross,  a  man  should  make  a  reasonable  nse  of 
his  sense  of  sight  as  well  as  of  hearing,  in  order  to  ascertain  whether  he 
will  expose  himself  to  a  collision.    Id. 

IS.  Mesx  SdNTiLLA  or  EvnyxNox  is  not  Sufficient  to  Authobizx  Jxnxa 
TO  Submit  QuxffnoN  of  plaintiff's  use  of  due  care  to  jury,  or  to  submit  the 
question  of  the  defendant's  negligence  to  them.  There  must  be  evidence 
upon  which  a  jury  may  reasonably  and  properly  infer  that  plaintiff  used 
ordinary  care,  or  that  there  was  negligence  on  the  part  of  defendant.    Id. 

IL  NxQLioENOE  Sufficient  to  WrrHBitAW  Oasx  from  Juxt.  —  Plaintiff's  ne- 
glect to  use  his  eyes  shows  such  want  of  due  care  on  his  part,  and  sudi 
palpable  negligence,  that  the  court  will  be  authorized,  in  an  action  by 
him  to  recover  damages  for  an  injury  sustained  by  him  from  a  collision 
with  a  passing  train,  to  instruct  the  jury  that  he  is  not  entitled  to  a  ver- 
dict, where  his  own  testimony  shows  that,  while  traveling  upon  a  high- 
way, in  a  dark  and  stormy  night,  toward  a  railroad  crossing,  in  a  leval 
oountry,  and  being  well  acquainted  with  the  highway  and  railroad, 
knowing  that  he  was  near  the  crossing,  and  that  a  train  would  soon  pass, 
he  attempted  to  cross  the  railroad  without  looking  to  see  whether  a  train 
was  coming,  and  where,  if  he  had  looked,  he  would  have  seen  the  train, 
for  the  engine  had  a  head-light.  The  &ct  that  he  had  to  obstruct  his 
sight  to  prevent  his  hat  from  being  blown  away,  and  that  he  relied  upon 
his  hearing,  would  not  excuse  him,  though  the  bell  was  not  rung  nor  the 
whistle  sounded.    Id. 

15.  Plaintiff  must  Pbovx  Dux  Oabx  on  his  Own  Pabt  in  order  to  main- 
tain an  action  to  recover  damages  for  a  personal  injury  caused  by  the 
negligence  of  another.    CfOnum  v.  Bastem  B.  B.  Corp.,  ^5. 

16.  Oabx  Involtino  Dux  Oabx  on  Pabt  of  Plaintiff  should  bx  With- 
drawn FROM  OoNsiDXBAnoN  OF  JuBT  ONLY  WHEN  there  IS  an  entirs 
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absenoe  €i  tny  hetB  to  antlioriza  the  inferenM  that  tha  plaintiff  was  oon- 
daetmg  hiinsalf  with  reasonaUa  pnidaiioe  and  diaeretiim,  or  the  tmdis- 
pnted  &oti  of  the  case  prove  actual  negligenoe.    Fo9  t.  SadoeU,  682. 

17.  Qomsmov  as  to  Plazhtuv's  Un  ow  Dra  Cabs  ibould  bb  Submittbd 
TO  JuBT  where,  in  an  action  to  reoorer  damages  for  sn  injury  sustained 
from  a  collision  with  a  wagon  left  standing  by  the  defendant  in  a  high- 
way, the  evidence  shows  that  the  plaintiff  was  aooostomed  to  drive 
hones,  and  that  the  accident  happened  while  he  was  driving  a  gentle 
bone  in  a  dark  ni|^t,  on  a  slow  trot»  looking  oat  on  one  side  of  the  horse 
for  a  blanket  which  he  had  lost  shortly  before  from  his  wagon,  while  his 
eompenion  was  looking  for  the  blanket  on  the  other  side,  and  neither 
of  them  saw  the  defendant's  wagon  before  the  collision,  though  the 
plaintiff  had  seen  the  obstmction  there  on  the  day  of  the  accident.  He 
had  a  right  to  suppose  that  the  unlawful  obstruction  would  have  been 
removed  before  nightfall;  and  it  cannot  be  held  as  a  matter  of  law  that 
he  was  so  careless  as  to  preclude  his  recovery.    IdL 

Ul  Bvidbncb  or  Dctb  Garb  Suvhoibnt  to  bb  Submittbd  to  Jubt. — On  a 
biU  of  exceptions  an  appellate  court  will  hold  that  the  riding  of  a  safe 
and  gentle  horse  on  a  dark  ni^^t,  by  one  who  understands  how  to  man- 
age a  horse,  over  a  familiar  road,  and  turning  out  upon  meeting  a  car- 
riage, shows  reasonable  care^  where  an  action  is  brought  to  recover  for 
an  injury  sustained  by  reason  of  a  defective  highway.  Bkvem  v.  Inhalh 
UcMtB  <^B(xxford,  616. 

Ill  Oobbbct  iNSTBuonoBs  IN  AonoB  AOADTST  TowK  TO  BaoovxB  fOB  Pbb- 
aoKAL  Injxtbibs  Sustainxd  bt  FLAnmrF  wbilb  Bnmro  on  Hobsb- 

BAOK  upon  HiOHWAT,  BT  QOINO  OVT  VBOM    BaNK  WHBBB   THBBB  WAS 

l^o  Bailinq.  — The  defendants^  in  such  case,  have  no  ground  of  excep- 
tion, where  the  jury  are  instructed,  according  to  defendants'  request, 
that  "if  the  horse  passed  the  bank  wall  in  safety,  and  while  prooeeding 
in  the  adjoining  field,  stepped  on  ice  and  slipped  down  and  thus  injured 
the  plaintiff  he  could  not  recover,"  though  the  judge  adds,  after  giving 
such  requested  instruction,  that  "  if  the  horse,  by  the  reason  of  a  want 
of  a  railing,  went  over  the  bank  wall,  and  immediately,  and  while  under 
the  same  impube  or  impetus,  slipped  on  ice  in  the  field  and  fell,  thereby 
injuring  the  plaintiff,  the  town  would  be  liable."  The  want  of  a  railing 
in  such  case  is  a  defect  which  must  be  regarded  as  the  proximate  cause 
of  the  injury.    Id, 

SOl  Vbbbiot  tob  Plaxntetf  in  Action  vo^  Kbquobngb  will  not  bb  Sbt 
A8IDB  by  the  supreme  court,  where  the  evidence  in  the  case  is  confiicting, 
and  is  properly  submitted  to  the  jury  under  such  instructions  as  could 
not  have  prejudiced  the  defendant  Dcmaldmm  v.  ittuMipgi  etc  B.  R, 
Cek,  391. 

21.  That  Dbobabbd  was  Biohtfullt  and  not  Kbquobmtlt  ob  Imfkopeblt 
ON  Tbaok  Kun  BB  Shown  bt  Plajntiiv,  either  by  direct  testimony,  or 
by  presumption  from  fiusts  and  oironmstances  proved,  in  an  action  against 
the  railroad  company  to  reoover  damages  lor  negligently  running  over 
and  killing  the  deceased.    I± 

tL,  In  Casb  or  Ck>NiLiOTiNo  BfiDMOB,  on  Qumtion  or  Kbouobncb,  the 
Jury  have  a  right  to  decide  the  dharaoter  of  the  negligence.  LornkvUk 
tic  B.  B.  Co.  V.  CoOCna,  486. 

tSL  Co-OFBBATiNo  Nbouobncb  or  PLAiNTirr,  Sotno  roB  Injubt  Rbbultino 
IBOM  Gbo88  Nbouobncb  of  the  defendant,  will  not  exonerate  the  latter 
if,  by  the  exercise  of  proper  care  on  his  part^  the  injury  might  have  been 
avoided,     fd. 
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84.  Tbat  NBQUOBfCBOBTimAnorTHZBD  PsBsoH  CoamiwPigD  TO  Li- 
fxncT  is  no  delaiM  to  aa  aetioii  by  a  pattenger  agimai  a  ottziar  to 
recow  damages  lor  a&  injnxysiistamfld  through  the  camer'a  na^igeoee^ 
althoQ^  such  third  party  acted  entirely  independently  of  the  carrier. 
Sakm  ▼.  Botttm  €ie.R  B^Oa.,  780. 
IS.  Whrrbs  Failubs  of  Sseyahtb  ow  Bjjlboad  Compant,  m  Chabob  ov 
Tbaxh  which  is  stopped  by' an  obstrootion  opon  the  track*  to  notify  pas- 
sengers to  lea^e  the  cars,  where  a  possible  collision  mi^t  beantieipatedf 
is  a  neglect  of  dnty,  is  a  question  for  the  jury  upon  all  the  evidence.  Id, 
\  5M.  Ko  Pbbsumftioh  ow  Kbouoxncb  on  Part  or  Dbfbndaut  is  Baxbkd  bt 

j  PBooy  Mbbblt  or  Dub  Oaeb  on  the  part  of  plaintifl^  and  of  the  injnry, 

J  in  aa- action  agpunst  a  feiTy  company  to  recover  dainages  for  injury  SOS* 

^  tained  by  its  negligence  in  failing  to  proride  a  safe  and  sofficient  means 

cf  passage  from  its  boat;  nor  will  snch  proof  shift  the  bordeniriiich  reels 
upon  the  plaintiff  to  prove  defendants'  negligence;  bat  all  the  evidence 
may  be  taken  into  consideration  by  the  jury,  and  allowed  snch  wei^^t 
as  they  think  reasonable.  Le  Barr<m  v.  Boat  BotUm  Ferry  Co.,  717. 
17.  CoiBPOBAnov  n  Rbdobsiblb  bob  Nbqugbnob  or  m  Emflotbbb  or 
agents.    lUktok  Cfmiral  B.  R,Ck>.T.  Bmd^  260. 

n.  AOBBBMBBT  EZBKFTZXO  RAn,BOAI>  COMPANT  BBOM  LZABUirr  fOB  AHI 

Ibjubt  TO  Pbbson  OB  Pbopbrtt  or  Frbb  Passbnobb  Z8  Valid,  so  far  ss 
the  conseqiiences  of  its  ordinary  negligence  are  concerned,  bnt  not  as 
regards  its  gross  negligence,  recklessness,  or  willfnl  misffissanoe     Id, 

19.  AraBPTAVCB  ABD  USB  OB  FbBB  TiOKXT  EstABLIBHB  AS  AflBBBKBItT  Ib* 

DOBSBMBBT  THBBBOB  to  the  eflfoct  that  the  railroad  company  will  not  be 
liable  for  any  injury  to  the  person  or  property  of  the  passenger,  so  Jar  as 
it  is  consistent  with  the  rules  of  public  policy.    Id. 
Bee  CoMMOK  Oabbdebs;  Damaobs,  G,  7;  Evidbnce,  1;  Mastbb  avi>  Sbbtaxh 

NBQOTIABLE  INSTRUMENTS. 

1.  bff  CowBBoriouT,  Impobsbmbwt  in  Blamb  or  BrrHSBNaoanABLB  ob  Nob* 

nboohablb  Kotb  bt  Onb  not  Pabtt  to  It  implies  a  wananty  that 
the  note  when  due  will,  by  the  use  of  due  diligence,  be  collectible.  But 
snch  an  indorsement  is  only  prima/itek  evidoioe  of  what  the  ccntrael 
was  between  snch  an  indorser  and  the  holder  cf  the  note,  and  will  yield 
to  proof  of  the  real  character  of  the  ccnttact  Notes  so  indorsed  have 
none  of  the  sanctity  of  ordinary  negotiable  paper,  and  any  one  taking 
them  is  put  upon  inquiry  as  to  the  real  nature  of  the  contract.  BiddU 
V.  SUveM,  181. 

2.  Whbrb  Blank  Notb  n  Ibsobsbd  bt  Qnb  Who  Sotposbd  that  his 

Namb  would  bb  Insbbkbd  as  Patbb^  upon  aa  undeistanding  with  the 
maker  that  it  should  be  used  for  a  particular  purpose,  and  the  maker, 
without  the  indorser^s  knowledge,  fills  it  up  hy  inserting  the  name  oif 
another  person  as  payee^  who  thereupon  tiJces  the  note,  without  any 
knowledge  of  the  facts,  for  a  valuable  consideration,  bat  for  a  difbrent 
purpose  from  that  intended  by  the  indorser,  such  payee  cannot  recover 
thereoQ  against  the  indorser.  Id, 
%,  Haxbb  or  NoTB  is  Entitlbd  to  Cbbdit  bob  Usubious  Intbbbst  Pbb* 
▼iouslt  Paid  bt  Hm,  as  against  the  payee  or  aa  indorsee  who  did  not 
take  the  note  for  a  valuable  consideration,  where  the  note  represents  the 
balance  on  a  lean  originally  made  at  a  usurious  rate  of  interest,  the  pay- 
ments in  the  mean  time  having  been  applied  first  on  the  usurious  interest 
and  then  on  the  prindpaL     Baylor  v.  Daniels,  250. 
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L  InMmiiB  OF  Kan  as  Collateeal  Siousirr  iob  Pfta-xxnmio  Dbbt  is 

Holder  iqr  Vautabub  OoKsmsxAnoN,  bat  only  to  the  extent  of  mob 

debt    Id. 
ft.  Sboojo)  Teansisbeb  or  PsoiaasoRT  Note  cannot  Maintain  Action 
*  A0AIN8T  Patei^  exoept  by  virtae  of  a  oootraot  of  indonement.     WcUmm 

y.  Chedrt,  ^82. 
t.  Second  TBANsrsBXB  or  Pbomisso&t  Kan  cannot  Maintain  Acnox 

A0AIN8T  Payee  for  the  payee's  frand  in  the  transfer  of  the  note  to  the 

first  transferee.    Id. 

7.  T&ANSIBBBBR  Or  FROMISSOAT  KoTE  WITHOUT  RbOOUBSB  18  EZEIOT  EROlf 

Qemnabt  BE8P0N8IBILITIE8  OF  Indorser;  but  onlees  otherwise  agreed, 
he  impliedly  warrants  that  the  paper  is  gennine,  that  it  is  of  the  kind  or 
deeer^tion  it  purports  to  be,  that  the  parties  to  it  are  mdjwria  end  oaoa- 
ble  of  contracting,  that  it  has  not  been  paid,  and  that  he  has  done 
ff5yf.iiing  and  will  do  nothing  to  prevent  the  transferee  from  <M>ll^cting  it; 
and  he  is  liaUe  for  any  frand  practiced  by  him  in  the  transfer.    Id. 

8.  Transferrer  or  Promusort  Note  WITHOUT  RBOouRfuiis  NOT  Liable  ON 

Paper  Tranbterred,  in  the  cases  where  an  action  can  be  maintained 
against  him,  but  for  the  original  consideration  or  its  ralae,  or  for  the 
frand  practiced.  Id* 
•.  Indorsement  of  Prokissort  Kote  without  Recourse  Transfers  Title 
TO  Note,  bat  not  the  right  to  maintain  an  action  for  frand  practiced 
upon  such  indorser  in  the  transfer  of  the  note  to  him  by  the  payee.     Id, 

10.  Instruction  to  Jurt  is  Proper,  nc  Action  for  Fraudulent  Repre- 
sentations in  Transfer  of  Promissort  Note  by  indorsers  without  re- 
course, that  if  the  defendants,  or  either  of  them,  fraudulently  suppressed 
or  withheld  facts  material  to  be  known,  this  would  be,  in  kw,  a  fraud,  and 
actionable,  if  any  injury  to  the  plaintiff  resulted  therefrom.     Id. 

11.  Addition  of  Another  Maker  to  Note  at  Instance  of  Pateb,  and 
without  the  knowledge  of  the  other  makers,  after  the  note  is  completed 
and  deliyered,  operates  to  discharge  the  other  makers.  HaU  v.  McHemy, 
451. 

12.  Addttion  of  Another  Maker  to  Note  before  itsC^omplxtion  and  Db- 
LiYERT  will  not  discharge  original  makers,  if  made  without  the  knowledge 
of  the  payee,  semble.    Id. 

15.  SuRXTT  ON  Note  is  Discharged  from  Liabujtt  by  ADDmoN  of  An- 
other Surety  without  his  consent,  though  before  the  delivery  of  the 
note,  if  the  payee  knew  that  the  addition  was  made  without  his  con- 
sent.   Id. 

U.  Cutting  off  Name  of  One  Surety  without  Consent  of  Other  Surety 
by  payee  is  such  an  alteration  of  a  note  as  will  discoarge  the  latter 
surety  from  liability  thereon.    Id. 

16.  WuERK  Commercial  Paper  is  Recbiyed  in  Payment  and  Extinouish- 
ment  of  PRE-EXisnNG  Dbbt,  the  holder  is  entitled  to  protection.  Jfe- 
Knight  v.  KnUelf,  364. 

16.  Acceptance  of  Neootiable  Paper  is  Prima  Facie  Evidence  of  Pay- 
ment of  the  account  for  which  it  is  given.    Pakie  v.  Dwinel,  533. 

17.  Presumption  of  Payment  is  Rebutted  when  negotiable  paper  is  taken 
under  a  nusapprehension  of  the  rights  of  the  parties.    Id. 

18.  Law  Impuea,  on  Simplb  Assignment  of  Pbomdsory  Note,  Promise  by 
assignor  to  refund  the  oonsideration  of  the  assignment  if  the  note  be 
not  justly  demmdable^  or  if  by  the  obligor's  insolvency  or  removal 
from  the  Jarisdiotion  within  whieh  he  resided  at  the  date  of  the  assign* 
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mmt,  tilt  ■■■Ignu^  by  otdJBMy  dflifM^  OMmot  oocw  piymflol  Oi— m 

y.  72(/brd;488. 
Id.  Whxh  PEBmrTAnov  avd  Sun  ov  Kon  bt  AMunn  iimwyr  au 

pRxvxiiTBD  by  nott-intMwmrBd  rMoltmg  from  war»  on  mAtoEilj  of  the 

note,  ftnd  the  war  oontiiuuiig^  the  — 'jp^  may  hring  aotum  against  hia 

awrignor  upon  the  awignmimi.    Id. 
See  BAJTKa  amt>  Bahxiho;  CtoiffOBATioira^  3,  5;  Jin>0]fiMT%  U;  18}  Lost 

Imbteumsntb. 

NOnOB. 
PaBTT  FmcBAsao  am  BBDnnmro  Cbxdrok  ib  Dsbod  to  hatb  Hah 
KonoB  of  the  reoorda  and  prooeedings  of  the  ooort  that  rendered  the 
jndgment  nnder  which  the  sale  that  he  redeems  from  was  made,  and  if 
sQoh  records  on  examination  wonld  ahow  that  such  judgment  was  yoid, 
because  the  oonrt  had  not  jurisdiction  to  render  it»  it  is  his  neglect  not 
to  have  made  the  eTamination,  and  he  will  be  held  as  nnich  responsibls 
for  the  consequences  as  if  he  had  made  the  examination  and  had  actual 
notice.    Jokmmm  ▼.  Baier,  293. 

NUISANCE. 

1.  NuniycB  mat  bs  Pboduobd  bt  OmNsmi  Soumm  in  the  piosecution 

of  a  business  lawful  per  m,    Biahop  ▼.  Bamki,  197. 

2.  Blbatdiq  or  Calybs  Kxft  otbr  Niaar  at  SLAuaHTBB-HOVBB,  to  bs 

slaughtered  the  next  day,  to  the  great  annoyance  of  a  faanily  living  near, 
is  a  nuisance,  and  will  be  enjoined.   Id, 
A.  PBODucnoN  or  OfFBNSzvB  Smbllb  whom  OiFAL  or  Slavostkbbd  Abi- 
MALI  is  a  nuisance,  and  will  be  enjoined.    Id, 

OFFICE  AND  OFFICERS. 

L  OffiGEB  MUST  Show  that  Hb  is  OmoBB  db  Jrai^  a5  d  not  db  Facto, 
TO  Dbtbnd  HmsBLr  against  an  action  brought  against  him  by  one  who 
has  been  injured  by  his  official  acts.  As  to  third  persons,  lioweTer,  it  is 
sufficient  to  show  that  he  is  an  officer  de/aeU>,    Hardaity  \    Tafi^  &84. 

t.  Bill  Asxnio  that  Aora  or  OmoBR  bb  Dbcla&bd  Invalid  bbcausb  at 
TocB  or  THBiB  Pbbiobmancb  OmcBR  Help  Anothbe  OmcB  of  prodt 
under  the  govemment»  in  violation  of  the  oonstitutioQ,  must  be  sup- 
ported distinctly  by  the  proofs  exhibited  with  the  biU.  The  bill  should 
show,  also,  that  at  the  time  of  the  performance  of  the  acts  claimed  to  be 
invalid,  the  officer  was  also  in  office  under  the  other  appointment.    Id, 

3.  Whbeb  OraiOBB  is  Chabobd  wrrA  having  Hbld  Two  Oiticbs  or  Pbofit 

UNDBB  OovBRNMBNT  AT  Samb  Tdcb,  iu  the  absence  of  a  specific  allega- 
tion to  the  contrary,  a  presumption  might  foirly  be  indulged  in  favor  of 
the  continuance  of  government^  that,  if  the  offices  were  in  conflict,  the 
resignation  of  the  one  alleged  to  be  the  constitutional  barrier  to  the 
other  had  previously  taken  place.    Id, 

C  Coubt  or  Eqihtt  has  No  Jujubdiciton  to  Pbbvbnt  Pbbiobmancb  or 
PoLTTiOAL  DuTiBS  like  thoee  committed  to  officers  of  registration.     Id, 

ft.  WiLunrL,  F&AUDULBNT,  OE  CoEEUPT  RBruBAL  or  Vote  bt  Jxtdobs  or 
Blbotion,  oe  Like  Denial  or  Rbouteation  by  the  officers  appoin:ed 
to  register  voters,  can  be  adequately  compensated  for  in  damages  at  law, 
and  equity  will  consequently  refuse  to  interfere  in  such  matten.   td. 
See  Elbctions.  2. 
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PABDONS. 
Tuanm  of  Pubidbiit  owUvrrmD  Statxs  BjELnw  Biodpiiiit  nu>M  All 
DniBiLiTr  OB  RnPONBisiLiTT  on  aoooont  of  the  oonuniMioii  of  tha 
^flauM  for  which  he  was  pardoned.  Thia  principle  applied  to  the  Freai- 
denfa  procUmantation  of  pardon  and  amnesty  of  May  29, 1860.  Bimm 
T.  Ibrr,  08. 

PARENT  AND  CHILD. 
See  Cknoioir  Oabbjxrs,  10,  17;  Damaobs,  S, 

PABHTION. 

1.  Oain.AZHT  DT  FaxTznoN  n  Good  which  oootaiiia  ooly  general  allegatiooe 
that  the  prnmiaea  cannoi  he  divided  hy  metaa  and  hounds  withont  prejn* 
dioe^  and  doea  not  state  the  hatB  showing  why  soch  partition  cannot  he 
made.    De  Uftey  ▼.  Dt  Ufrejff  81. 

8.  OoMPLAiirr  nr  Pabxitioii  is  Good  which  is  silent  as  to  the  particolar 
mode  of  parttticn  aoo^t.    Id, 

t,  Wkbihbb  Pastiiion  oah  OB  OAinroT  vb  Madb  by  metaa  and  boonda  is 
the  only  necessary  aTerment  in  a  complaint  for  partition,  as  that  is  purely 
a  question  <tf  fact  and  the  ultimate  fiust  to  be  found.  The  constitnent 
facts,  or  those  which  lie  behind,  are  probatiye,  and  need  not  be  averred. 
Id. 

it  Iv  AonoN  BOB  PABXinoN  where  the  wife  daima  a  homestead  right  or  an 
interest  in  the  premises,  she  is  not  only  a  proper  but  a  necessary  party 
to  the  proceedings.    Id. 

Iw  All  Pabtibs  HAYnra  ob  OLAiMDra  Aht  Ibtbbbst  in  the  land  are  not 
only  proper  but  neoMaary  partiea  to  a  suit  in  partitioo.    Id. 

8.  Whbbb  Pabtt  Subd  in  Pabtitioh  disclaims,  in  his  answer,  all  interest 
in  the  land,  excepts  homeetead  interest  held  by  himself  and  wife,  such 
disdaimer  is  not  sufficient  to  entitle  him  to  a  dismissal  of  the  action.  Id. 

7.  Iv  AonoN  lOB  PABTmoN,  defendanljoannot  defeat  the  action,  nor  is  he 
entitled  to  have  it  dismissed,  by  the  mere  force  and  effsct  of  his  answer, 
no  matter  what  it  containa.    Id. 

%.  Ib  AonoH  BOB  PABnnoH,  any  question  aflEiscting  the  right  of  the  plainti4 
or  the  rights  of  each  aud  all  of  the  partiea  in  the  limd,  may  be  put  in 
issue,  tried,  and  determined  in  the  action.    Id. 

%  Ik  AonoB  bob  PABxmoN,  where  the  complaint  allegea  that  the  partiea 
are  co-tenants,  the  findings  of  the  court  must  oonespcnd  with  the  allega- 
ticna  of  the  complaint  only  so  far  as  to  show  that  the  partiea  hold  and  are 
in  posseasion  of  the  land  as  joint  tenants  or  as  tenants  in  common,  and  that 
one  or  more  of  them  has  an  estate  of  inheritance,  or  for  life  or  lirea,  or 
lor  yeara.  Pteiition  may  be  had,  althou^  either  of  the  partiea  may 
have  aet  forth  hia  interests  incorrectly.    Id. 

See  Ai»yBBSi  PttMBBSiow,  8;  Dowbb,  2;  Oo-«bbabot. 

PAYMENTa 

L  Patmbbt  or  Monbt  is  Ck>iiPUL80BT  WHBV  Madb  thbottoh  Nbuibuii  to 
obtain  possession  of  goods  illegally  withheld,  where  the  detention  la 
frauj^t  with  great  immediate  hardship  or  irreparable  injury,  and  the 
money  paid  may  be  reoovered  back  in  an  action  of  OMtmiptiL  OM  y. 
Charier,  178. 

%  Whibb  Pbbsob  Dbtains  Avothbb's  Chbst  of  Tools  aitd  Ikplbmbnts  of 
Tbadb,  neoeisary  for  upholding  life,  until  they  are  redeemed  by  the  pay* 
▲m.  Dec.  Voc..  IOCXXVII— M 
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rnont  of  money  to  which  he  bad  no  shadow  of  ri^t,  the  money  to  paid 
may  be  recovered  back  withont  making  any  Hemaiid  therefor.  Id, 
S.  Whsrb  Pxbsom  HAvnio  Poflflnsioir  ov  Anotrbr's  Chxst  or  Tools  Rx- 
FU8I8  TO  Dkjvib  Thxm  to  the  owner  on  demand*  ezoept  upon  his  pay- 
ing, without  any  obligation,  the  debt  of  another  person,  and  the  owner 
thereupon  leaves  money  with  a  third  person  to  be  paid  when  the  chest 
should  be  sent  to  the  owner,  which  money  is  accordingly  paid  by  such 
third  person  after  the  gooda  are  so  sent,  there  is  a  sufficient  demand  for 
V  the  chest  to  maintain  an  action  for  the  reoovery  back  of  the  money  ao 

paid.    I<L 

See  KiQOTiABU  iKsnuxxxraB,  15-17. 
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PLEADING  AHB  PRACIICB. 

1.  PssaoN  HAvnro  No  iKTOunr  zn  PBooxnaNo  nxbd  hot  bs  Made  Pabtt 

THXBXTO.    CMfy  V.  iScarM;  298. 

2.  Plba  Bad  in  Pabt  is  Bad  iob  Wholi»  whkbb  Plxa  is  Bntibs.    Riaom 

V.  Farr,  52. 
S.  Each  Pabaorath  or  Ck>Mn.AiNT  must  CoiiTAni  ni  Itsblf  Suvticibmt 
AvxBKXNTS  to  constitute  a  good  cause  of  action.    Daf  v.  VaUeUe,  353. 

4.  Whxbb  Fibst  CoiniT  or  Dbolabation  iob  Rboovbbt  baok  of^Moket 

Illxoallt  Extobtkd  is  SuJffioiBJfT,  and  a  seccnd  count,  inartificially 
drawn  and  containing  superfluous  averments^  but  fully  stating  the  cir- 
cumstances out  of  which  the  law  implies  a  promise  by  the  defendant  to 
pay  the  plaintiff 'a  demand,  is  added,  the  defect  in  form  is  not  sufficient 
to  invalidate  the  declaration.    CM  v.  Charter,  178. 

5.  Common  Couivts  iob  Goods  Sold  aitd  Dxlivxbxd^  Wobk  and  Labob 

Done,  money  htid  and  received,  etc.,  are  sufficient  under  the  code,  as  they 
were  under  the  practice  before  the  code;  and  if  the  opposing  party  objects 
to  this  form  of  pleading,  he  may  under  the  code  move  to  have  it  made 
more  specific.    Meagher  v.  Morgan,  476. 

6.  Amy  OBjBonoNs  to  (Common  Counts  undeb  Codb  on  Aoooitnt  or  In- 

DBriNiTXNSSS  or  uncertainty  are  waived  by  proceeding  to  triaL    Id. 

7.  Common  Counts  mat  bb  Pleaded  in  Countbbolaim  undeb  Code.    Id, 

8.  DErsoT  in  Petition  WmoH  should  BE  Assailed  BT  Demubbbb  IS  Cubed 

BY  Vebdict.     Croeeen  v.  WhiU,  420. 

I.  OBJEcnoNs  to  Admission  or  Evidence  not  Taken  in  Loweb  Coubt  can- 

not be  raised  on  appeal    Id, 
10.  Whbbe  Detbnse  must  be  Specially  Pleaded,  Omission  to  Plead  It  ia 
not  cured  by  the  introduction,  without  objection,  of  evidence  in  support 
of  it»  and  the  finding  of  the  facts  in  relation  to  it  by  the  court    MeComb 
V.  Heed,  115. 

II.  Whebe  there  ABE  No  FiNDiNos  OE  Fact  IN  Case,  it  must  be  presumed 
on  appeal  that  all  the  issues  of  fact  raised  by  the  answer  were  found  in 
favor  of  the  party  recovering  judgment.    Buekfmt  v.  Sw{/t,  90. 

12.  Averments  in  Complaint  not  Denied  must  be  taken  to  be  true.    Id. 

18.  Evidence  in  Cmxr  may  be  Intboduced  aitbb  Parties  have  Rested, 
IN  Dibobbtion  or  Court,  and  this  discretion  will  only  be  reviewed  by 
the  supreme  court  in  case  of  manifest  abuse.  Donaldmm  v.  Mismseippi  etc 
R.  E.  Co.,  391. 

14.  Weight  or  Evidence  under  Caldobnia  Constxtution  is  left  entirely 
to  the  jury,  and  the  court  is  not  allowed  to  express  an  opinion  in  relation 
thereto,  although  it  may  state  what  facts  are  in  evidence  and  what  art 
not     People  v.  King,  95. 
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16.  OoDBT  MAT  State  Tnmfoirr  and  declare  the  law,  although  it  it  eirone- 
one  to  charge  in  reapect  to  matters  of  fact    Id. 

10.  Inimworiowg  or  Lowxb  Ck>UBT  will  bx  PEUUiODto  have  been  correct, 
in  the  abaence  of  any  statement  or  bill  of  exceptions  on  appeal  embodying 
the  evidence  or  «^Anl^tn«g  ita  purport  or  tendency,  so  far  as  is  necessary 
to  point  the  exception,  unless  such  instructions  aie  manifestly  erroneous 
under  any  and  every  oonceivable  state  of  facts.    Id, 

17.  Judo*  is  not  Bouvd  to  Adopt  Lahouaob  of  Counsel  in  Oivino  Law 
ov  Oabb  to  Jury,  and  i|  it  appears  or  may  faorly  be  presumed  from  the 
exceptions  that  pertinent  and  correct  instructions  as  to  the  points  raised 
by  the  testimony  were  in  fact  given,  exceptions  will  not  be  sustained  on 
account  of  his  refusal  to  do  so.     Taimter  v.  Lombard,  652. 

18.  iNSTBUcnoN  WILL  NOT  VB  Fbonounobd  Bbbonbous,  ab  Txndino  to  Mis- 
lead JuBT,  where  the  record  does  not  purport  to  give  the  whole  of  it, 
notwithstanding  the  portion  given  is  misleading.    i>siiii  v.  CWdn^,  756. 

19.  (hfiaaiON  nr  iNSTBUonoN  which  inures  to  the  advantage  of  appellant 
cannot  be  urged  by  him  on  appeal.    State  v.  Baltimore  etc  R,  R,  Co.,  600. 

90.  Bbquxsted  iNsiBironoNS  abx  Pbopeblt  Bbfitsed,  when  they  call  upon 
the  court  to  take  from  the  jury  the  determination  of  facts,  or  when  the 
caaa  does  not  show  the  fiusts  to  whieh  the  requested  instructions  relate. 
BrodoeU  v.  Permme  Unkmornn^  548. 

n.  When  Evidenob  is  Convliotino,  New  Trial  will  not  be  Granted 
on  the  ground  that  the  findings  are  without  evidence  to  support  them. 
WUoooBaim  v.  Burton^  OOw 

22.  RxFiraAL  07  Judge  to  Make  Speoial  Inquibt  op  Jury,  on  the  morning 
after  they  had  rendered  their  verdict^  and  after  their  separation,  as  to 
their  finding  upon  a  particular  pointy  constitutes  no  ground  of  exception, 
because  the  inquiry  would  be  too  late.  These  inquiries  are  always  made 
when  the  jury  render  their  verdict^  and  before  they  separate.  Oreen  v. 
C%,  622. 

28.  Where  Deed  Used  as  Btidence  is  not  Contained  nr  Transgbipt,  and 
the  derk  certifies  that  it  is  not  on  file  in  the  court  below,  this  court  will 
presume  in  the  absence  of  the  deed  that  the  rulings  of  the  circuit  court 
with  regard  to  it  were  correct.    Oenit  v.  XyncA,  558. 

24.  VEBDior  Rendebbd  nr  Plain  and  Defiant  Opposition  to  All  Bvi- 
denob  ought  instantly  to  be  set  aside.    Orowfey  v.  0*Brien,  829. 

26.  Verdict  is  so  Far  Opposed  to  Byidenoe  as  to  Jusnrr  New  Tbial, 
where  in  a  trial  in  aa  action  of  ejectment,  upon  a  question  of  boundary, 
the  testimony  of  five  unimpeached  witnesses  stood  opposed  to  the  de- 
scription contained  in  a  deed  to  which  one  <tf  the  parties  was  a  stranger, 
and  the  verdict  found  the  fact  as  recited  in  the  deed.  Franklin  v.  Dot' 
land.  111. 

96.  Partt  is  Estopped  by  his  Answer  from  showing  the  averments  therein 
contained  to  be  untrue.     Wileoxeon  v.  Burton,  66. 

27.  New  Tbial  will  not  be  Granted  because  the  court  examined  account* 
books  as  evidence  after  the  case  was  submitted,  if  such  irregularity  is 
not  stated  in  the  record  as  one  of  the  grounds  upon  which  the  motion 
for  *  new  trial  would  be  made.    Id, 

28.  Denial  that  Assignment  was  nr  WRimro,  or  ior  Valuable  Con- 
sideration, does  not  amount  to  a  denial  of  the  fact  of  an  assignment 
alleged  in  the  complaint,  but  if  it  denies  anything,  merely  amounts  to  a 
denial  that  the  assignment  was  written  or  for  a  valuable  consideration. 
Randolph  v.  Harrii,  139. 
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29.  Arpiu.AnO(HJBTWi]:i.NOT  GoOuTsmBorBjKxmD  andhewonlproof 
of  prooeedings  of  a  lower  ooart    LewU  y,  PrmaUt  321. 

80.  Olazk  to  Eniobob  Bzpbxss  or  Imfubd  Tbust  mat  bb  Joinbd  in  a 
oomplaint  with  a  claim  to  enforce  a  ▼endor's  lien  exiitting  without  any 
written  contract    Buri  ▼.  WUaoHt  142. 

81.  Ck>HTINUANCB  OF   GikSB    18  HOT  WITHIK    DiSOBXnON    OF   OOUBT,    ezoept 

upon  the  showing  by  the  parties  to  the  action  required  by  law.    Id. 

82.  DiBCLAiMBB  Ck>NTAiNBi>  DT  Av8WKB»  to  be  efleotiye,  must  be  absolute 
and  unqualified.  Less  than  this,  plaintiff  is  not  bound  to  acoept.  X>f 
Ufrty  V,  De  Uyregt  81. 

88l  Rbasonino  Ain>  Opinion  of  CkyuBn;  upon  a  sobjeoton  the  evidence  before 
itk  does  not  have  the  force  and  e£Ebot  of  the  thing  adjudged,  unless  the 
snbjeot-matter  be  definitely  disposed  of  by  the  decree  of  the  court  Da- 
wk v,umamdcm,hn. 

84.  JuDOMBNT  WILL  NOT  BB  Rbvbbsbd  FOB  BBBOBthat  oouldnot  affwt  the 
rights  of  the  parties.     Tyler  y.  Qrten,  180. 

See  Attaohmbnt;  Obhonal  Law;  Oobforaxioni^  1,  2;  DaiuoBs,  8^  4{ 
Fbaud^  2;  Pabtitiob. 

POSSESSION. 
See  AinvnaB 


PRESCKIPIIOK. 
See  Adtbbsb  PdanMiow. 

PROBATE  COURTS. 
Baa  Exbuutubs  and  ADMnmnuflOBii 

PUBUC  LANDS. 

I.  Lionff.ATiVB  Gbabt  Pambs  Titlb  to  €k>VBBN]CBBT  Lands  as  effeotaally 
as  a  patent    MegerU  ▼.  ^Me,  76. 

t.  Unitbd  Statbs  Paxbnt  n  No  HiaHBB  Eviubbub  of  Trlb  than  a  prior 
legislative  grant    Id. 

%.  Gbant  of  Fivb  Huniabd  Thousand  Aobbb  of  land  nnder  act  of  Con- 
gress of  September  8»  1841,  to  each  new  state  upon  its  admission  into 
tiie  Union,  imports  a  preeent  grant,  and  the  title  to  the  lands  granted 
passes  upon  the  admission  of  the  state,  althou^  it  does  not  attach  to 
any  particular  paroel  until  selected  and  located  by  the  officers  w  agents 
of  the  state,  and  approved  by  the  United  States.    Id. 

4i  Whbn  Pabtioulab  Pabobl  of  Land  is  selected  by  the  state,  through  her 
officers  or  agents,  as  a  part  of  the  five  hundred  thousand  acres  granted 
by  the  United  States  to  each  new  state  upon  her  admiiwion  into  the 
Union,  and  such  selection  and  location  are  approved  by  the  United 
States,  the  title  becomes  perfect,  and  attaches  to  the  tract  selected. 
Such  title  then  vests  in  the  slate  or  her  grantee,  and  prevails  over  that 
asserted  by  the  holder  of  a  subeequent  United  States  patent    Id. 

8w  Pabtt  Claimino  Titlb  to  Pabtioulab  Pabobl  of  Land  through  th« 
state,  under  the  act  of  Congress  granting  to  each  state  five  hundred 
thousand  acres  of  land  upon  her  admission  into  the  Union,  is  obliged  to 
show,  as  against  one  claiming  title  under  a  subsequent  United  States 
patent,  the  performance  of  all  acts  required  by  law  to  constitute  the 
selection  and  location  of  the  land.     Id. 
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8b  fjK  EnDOTMXNT,  WHEBB  PuanTirF  Offsrs  in  Etidbnsb  a  United  StatM 
patent  and  rests,  defendant  is  entitled  to  offer  in  evidence  a  prior  patent 
^m  the  state,  and  in  connection  therewith  to  prove  that  the  recitals  in 
the  patent  are  tme,  showing  that  the  land  has  been  properly  selected 
and  located  by  the  state  from  a  part  of  the  grant  to  the  state  by  act  of 
Congress  of  September  3,  1841.     Id, 

T.  In  P0S8BSSOBT  Action  iob  Publio  Lands,  where  the  plaintiff  claims  to 
recover  by  reason  of  prior  possession,  and  the  defendant  claims  as  a  pre- 
emptor  nnder  the  laws  of  the  United  States,  the  latter  is  entitled  to  prove 
the  necessary  facts  to  establish  his  pre-emption  right.  Tykr  v.  Oreen, 
180. 

M.  Patbntsb  or  Fbactional  Tract  of  Govebnmsnt  Land,  Boundkd  upon 
Kayioabls  Stbbam,  Takes  to  Water's  Edge.  The  meander  line  ia 
not  a  line  of  boundary.    KraiU  ▼.  Orcnqfardt  414. 

t.  AoCBEnON  BETWEEN  MeANDEB  LiNE  AND  WaTEB'S  EDOB  ON  KaTIOABLB 

Btbeax  Belongs  to  the  owner  of  the  adjoining  land.    Id, 

BAILROADS. 

• 

1.  LiABiLiTr  OF  Railboad  Company  fob  Lfr jttbt  to  Fassenobb  at  Place 
Which  It  is  not  Bound  to  Keep  in  Repaib.— Where  a  railroad 
train  is  stopped  on  a  dark  night,  merely  waiting  for  a  train  from  the 
opposite  direction  to  pass,  at  a  place  several  rods  from  a  passenger  sta- 
tion, and  no  notice  is  given  by  the  servants  of  the  company  to  paseen- 
gers  that  they  may  leave  the  cars,  one  who  leaves  the  cars  and  receives 
a  personal  injury  by  walking  into  an  open  oattle-gnard  cannot  recover 
damages  of  the  company  therefor;  and  it  makes  no  difference  that  he 
was  mirinformed  by  some  individual  not  in  the  company's  employment 
that  he  nmst  go  and  see  to  having  his  baggage  passed  at  the  cnstom- 
hooae,  supposed  to  have  been  reached  by  the  train,  or  that  the  train 
was  near  a  passenger  station  which  was  not  the  place  of  his  destination. 
FroH  V.  Grand  Tnmk  R,  R,  Co.,  668. 

%  RAn^BOAD  Companies  abb  Liable  to  Stbangebs  for  &ilure  of  their  agents 
and  employees  to  exercise  ordinary  care  and  skill  in  operating  their 
trains.    LouismUB  etc  R,  R.  Co.  v.  CoiUna,  486. 

tb  Railboad  Company  is  to  be  Reoabded  as  CoNffTBUcmrELT  Pbbsent 
through  its  acting  agents,  who  represent  it,  within  the  range  of  their 
ordinary  employment.    Id. 

i.  Responsibilitt  of  Railboad  Companies  fob  Injubies  Resulting  fbom 
Keoltoenge  of  Bnoineebs  is  graduated  by  the  class  of  persons  injured. 
As  to  strangers,  ordinary  ne^igence  is  sufficient;  as  to  subordinate  em- 
ployees associated  with  the  engineer  in  oonduoting  the  cars,  the  negli- 
genoe  must  be  gross;  but  as  to  employees  in  a  different  department  of 
service,  unoonneoted  with  the  running  operations,  ordinary  negligence 
may  be  sufficient.    Id. 

f.  Railboad  Companies  abs  Common  Cabbiebs,  and  abe  Liable  as  Such 
by  the  rules  of  the  common  law  for  looses  occurring  from  any  accident 
which  may  befall  the  goods  during  the  transit,  except  such  as  result 
from  the  act  of  God  or  the  publio  enemy.  Bcmiemer  v.  Toledo  eie.  R'y 
Co.,  367. 

6.  Wabehousb  OB  Depot  at  Town  ob  Station  to  Which  €kK)Ds  abb 
SmppED  BT  lUniROAD  is  the  proper  place  of  delivery  to  the  oonsignee, 
and  when  they  are  so  diBchazged  from  the  cars,  and  in  the  absence  of  the 
oonsignee  an  safely  stored  in  the  company's  warehouse,  the  liability  of 
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the  railroad  company  as  a  oommon  oarrier  is  tenninated,  witiKWl  nollot 
to  the  coQsigiiee  of  the  arrival  of  the  goods.  Id, 
7.  Railboab  Compant  is  Liablb  as  Wabihousxican  lOB  Goods  Sxobsd  aft 
the  place  to  which  they  were  consigned  and  have  been  bron^t,  and  as 
such  it  is  required  to  keep  the  goods  in  store  for  the  consignee  for  a  rsa- 
sonable  time,  without  additional  reward.  Id. 
%.  In  IirriAirA,  Bazlboad  Compakhs  abb  Rbquibxd  et  Statutx  to  Fdks 
THBiB  Roads,  and  the  law  so  providing  is  construed  as  a  police  r^gnla- 

%^  tion  for  the  safety  of  the  public;  and  therefore  the  fact  that  a  railroad 

'^^  runs  alongside  of  a  public  highway  would  seem  to  require  peculiar  cave 

;  on  the  part  of  the  company  in  complying  with  the  law.    Imikmatic 

^  B.  M.O0.Y.  Omurd,  327. 

^  I.  Bailboad  CoMPAirr  is  not  AmrHOBisxD  bt  Coiofov  Law  to  Alzxnatb 

OB  MoRTOAOB  ITS  Fbakchibb.  — A  railroad  company,  created  for  the 
express  and  sole  purpose  of  constructing,  owning,  and  msnsging  a  rail- 
road; authoriased  to  take  land  for  this  public  purpose  under  the  right  ol 
eminent  domain;  whoee  powers  are  to  be  exeroiBed  by  officers  expressly 
designated  by  statute;  having  public  duties  the  discharge  of  which  is  the 
leading  object  of  its  creation;  and  which  is  required  to  make  returns  to  the 
legislature,  — is  not  authorised  by  common  law  to  alienate  or  mortgage  its 
franchise  without  authority  other  than  that  derived  from  the  fact  of  its 
own  incorporation.    CcmmonweaUh  v.  SmUJi^  672. 

10.  CoBPOBAnovs  HAYB  PowxB  BT  CoMuov  Law  TO  Lbsux  Bonds,  but  undsT 
the  statute  of  Massachusetts,  railroad  corporations  have  no  power  to  issue 
bonds  for  the  payment  of  money,  except  for  the  purposes  and  in  the  mode 
therein  anthorised.    All  bonds  issued  otherwise  are  void.    Id, 

11.  MoBTOAox  IS  Von>  WmoH  is  Made  to  Sxoubx  Railboad  Bonps  issued 
for  purposes  not  anthorised  by  the  statute,  and  not  in  the  mode  thereiB 
prescribed.    Id. 

12.  Bailboad  Bonds  Issued  akd  Mobtqaqb  Oivxn  of  rs  Fbanghisb  and 
Othxb  Pbopxbtt  in  Violation  of  Statutb  mat  bb  Attacooed  as  in- 
valid, even  in  a  collateral  proceeding,  by  one  who  has  taken  a  valid  secoiid 
mortgage  on  the  property,  and  not  made  expressly  subject  to  the  former 
mortgage.    IcL 

It:  Bights  of  Sboond  Mobtqaobb  of  Railboad  and  its  Fbanobibb  whbbb 
Fibst  Mobtoaob  is  Void.  — One  holding  avalid  second  mortgage  upon  a 
railroad  and  its  franchise,  and  not  made  expressly  subject  to  a  former 
first  mortgage,  has  a  plain,  adequate,  and  complete  remedy  at  law,  and 
cannot*  therefore,  maintain  a.bill  in  equity  to  procura  the  cancellation  of 
such  first  mortgage,  which  is  void,  and  thus  remove  a  cloud  upon  his 
title.   Id. 

li.  StBBBT-BAILWAT  COBPOBAnON  HAS  No  POWBB  TO  MOBTOAQB  ITS  FBAN- 

ohisb,  Boad^  OB  Pbopxbtt,  without  legislative  authority,  and  a  mort- 
gage without  such  authority  is  wholly  void.    Riehardmn  v.  Sibleif,  700. 
Bee  Ckmrnxm  Cabbzebs,  5-8,  21-26;  Oobpobations^  26»  27;  Damaobs,  5; 
BmNBNT  Domain,  4;  ICastbb  and  Sebvant,  2;  7»  1^  13^  14;  Nxou- 
OENOE;  Taxation^  6. 

RAPB. 

See  Cbiminal  Law,  IZ,  IC 

BBCEIVEBa 
1.  Whxbb  BsoEiyBB  IS  Appointed  in  Equitt,  and  sells  the  property  of  de- 
fendant, who»  before  final  decree,  and  while  the  fund  is  still  in  the  re> 
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oeiTer't  liaad%  baoiHiies  an  insolirent  petitioaer,  and  has  the  reoeiver 
appointed  hia  pennanent  trustee,  the  ooort  of  equity  in  which  the  fond  is 
found  at  the  moment  of  insolvency  is  not  debarred  from  taking  all  steps 
necessary  to  its  preservation.     Henry  v.  Kamfman,  591. 

2.  Riohtkb  gavnot,  bt  Bxoomino  Tsustsb  of  an  insolvent,  defy  the  author- 
ity of  the  coort  from  which  he  received  his  appointment,  and  refuse  to 
account  for  the  funds  committed  to  him  as  receiver.     Id. 

S.  Qbpxb  or  CoiTBT  RxQuntiNG  Reoeiveb  to  bring  the  fund  in  his  hands  into 
the  court  from  which  he  received  his  appointment  as  receiver  does  not 
conflict  with  the  power  of  the  insolvent  court  in  appointing  him  the 
permanent  trustee  of  the  party  whose  property  he  had  sold  as  receiver, 
but  is  ancillary  to  it.  The  fund  being  brought  in  and  the  amount  as- 
certained, an  order  to  pay  over  to  the  insolvent  trustee  would  follow  as 
matter  of  course.    Id, 

4.  Whxn  Fukd  in  Hands  or  Rjcchveb  is  in  the  custody  of  the  court  of 
equity  which  appointed  him,  his  office  as  receiver  is  not  funetuM  officio 
until  his  liability  as  to  the  fund  is  determined,  and  his  subsequent  ap- 
pointment by  an  insolvent  court  as  permanent  trustee  for  ^e  party 
whose  property  he  had  sold  as  receiver  does  not  release  him  from  re- 
sponsibility to  the  court  of  equity  for  the  faithful  discharge  of  his  trust 
as  receiver.     Id, 

ft.  Obdinarilt,  No  Appeal  will  Lis  from  an  order  requiring  a  trustee  or 
receiver  to  bring  money  into  court;  such  orders  rest  in  its  discretion 
and  where  they  determine  no  right,  are  not  the  subject  of  review  on 
appeaL     Id, 

REFEBEBS. 
bmsLOOUTOBT  DiOBU,  Rendsrid  bt  Oonsbnt,  Rbierbino  Ga8B  to  Mas- 
TKB  "for  hearing  and  determination  on  the  merits,**  and  requiring  him 
"to  render  a  decree  en  the  merits,  and  report  the  same,"  though  much 
broader  in  its  terms  than  oommcm,  will  still  be  regarded  merely  as  a  ref- 
erence for  the  opinion  of  the  master,  and  his  report  will  be  subject  to  the 
■uperviaion  of  the  oourt.  Bankin  v.  Rankin^  206. 
See  Arbitration  and  Awarix 

BBGISTBATION  OF  VOTEBa 
See  ELBonoNB;  LvjUHonoNS. 

RRTiKAiSK. 
RbIiBAMi  hxbd  hot  BR  AvKRRRD  TO  BR  UNDXR  Sral.    A  release  Imports 
a  seal,  and  it  is  a  matter  of  evidence  whether  it  have  a  seal  or  not^  if  a 
seal  be  naeoaaary.    /Ofinow  Cntfra/ i?.  J?.  Oo.  v.  JZtad;  260. 

REPLEVIN. 

1.  Acnoir  cannot  br  Maintained  bt  Ownbr  or  Ooom  against  Sheriiv, 
or  his  deputy  personally,  for  taking  sueh  goods  under  a  writ  of  replevia 
against  another  person  having  them  in  possession.  WUlard  v.  KxmbaU^ 
032. 

8.  Failure  or  PLAiNTirr  in  Replevin  to  Maintain  hie  Action  will  not 
render  the  officer  who  served  the  writ  liable  in  damages  to  the  defend- 
ant, or  to  any  other  person  who  may  have  a  claim  to  the  replevied  prop- 
erty.   Id, 
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8.  RspLsym  —  Qvisnoir  ov  Pbofkbtt,  how  Trzkd.  — ^  tlie  Enc^lah  Uw, 
if  the  defendant  in  replevin  claim  property  in  the  goods  or  chattels  de- 
scribed in  the  writ,  the  officer  cannot  lawfolly  deliver  tiiem  to  the  plain- 
tiff nntil  the  question  of  property  has  been  determined  in  his  &vor  on  a 
writ  of  dt  proprielate  probanda,  sued  out  by  him.  In  Massachnsetts*  the 
qnestion  of  property  is  to  be  tried  in  the  replevin  snit.    Id. 

4.  TRigPAiffl  IS  Maiktainablb,  undxb  English  Law,  against  Owwkum 
Serving  Writ  or  Reflkvin  and  delivering  goods  and  chattels  to  ths 
plaintifl^  where  the  defendant  in  replevin  claims  property  in  them,  and 
the  plaintiff  has  not  sued  out  his  writ  of  de  proprktate  probamdcu    Id. 

\  f.  JlTDGMKNT   IN  ACHON  AGAINST  SURKTIBS  ON  RSFLSVXN  BOND  Cannot  be 

given  for  more  than  the  penalty  and  costs.    Interest  is  not  reooverabU. 
Frtmry.LUOe^lil. 

RIPARIAN  RIGHTS. 

1.  Riparian  Profrdtor  to  Whom  Water  First  Combs  has  Ko  Rion 
TO  Erect  Dams  across  the  stream  and  spread  out  the  water,  so  that  it 
is  lost  by  abeorption  and  evaporation  to  an  extent  that  prevents  it  from 
flowing  to  another  riparian  proprietor,  as  it  wonld  have  done  bnt  for  the 
dams.     Perrea  v.  Kfupe,  128. 

1  It  n  NOT  Reabonarlb  Use  ov  Waxxr  ior  Riparian  Proprietor,  who 
desires  to  nse  the  same  for  watering  cattle  and  for  domestio  pnrpoees,  to 
erect  dams  across  the  stream,  by  which  the  water  is  spread  out  and  lost 
by  evaporation  and  absorption  so  as  to  injure  another  riparian  proprietor 
below.    Id. 


1.  Fact  that  Horse  is  Branded  with  LBmRs  <<U.  8."  is  not  jmt  «s  prool 

of  title  in  the  United  States.    Pkmmer  v.  NmodigaU^  479. 

2.  Action  Will  Lib  vor  Breach  ov  Implied  Warbantt  ov  Title  to  Horse 

IN  Vendor's  Possession  withoat  a  Jndioial  eviction,  as  required  in  ex- 
press warranties;  bnt  to  entitle  the  plaintiff  to  recover,  the  proof  of  breach 
skumld  be  pecnliarly  satisfactory.    Id. 

S.  Ex  Parte  Act  ov  Militart  Owicer  in  Seizing  Horse  Claimkd  to 
Belong  to  United  States  can  have  no  effect  on  the  qnestion  of  owner- 
ship withoat  strong  proof  that  his  act  was  ri^t.    Id. 

4.  Sale  ov  Propertt  not  Susceptible  ov  Deuvert,  as  Growiho  Orop,  bi 
not  OoNSTRnonvELT  Fracdclent  as  to  creditors  or  snbseqnent  pur- 
chasers  merely  because  the  seller  retained  possession,  and  was  tocoHtvate 
and  deliver  it  at  a  stated  time,    (htmmhu  v.  Origgs,  482. 

See  AoBNCT,  1;  Executions;  Executors  and  Administrators;  Ouaroiab 
AND  Ward;  Mistake;  Statute  ov  Frauds;  UsAaR. 


SEDUOnON. 

Unmarried  Female  mat  Reiorm  and  Gain  Gharaoibr  vor  GHAamr, 
within  the  meaning  of  section  42D9  of  the  Iowa  Revision  of  1880^  mak- 
ing the  seduction  of  a  female  of  "previously  chaste  diaraoter  "  a  orioM^ 
where  she  has  become  unchaste  by  sexual  intercourse.  State  v.  Camm, 
401. 

Question  ov  Pretiouslt  Chaste  Character  ov  Prosecutrix  n  One  ov 
Fact  vor  Jury,  in  a  criminal  prosecution  for  seduction.    Id. 
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SET-OFF. 
BoKDBi  ov  Pboof  n  OF  DnriNDAiiT  Plsaddto  Bjo-oww  to  ihow  that  bit 
okhn  filed  ia  set-off  U  due  from  the  pUintiff  in  the  nme  right  with  the 
CMiee  of  aetioii  deokred  on  in  the  writ;  and  if  the  plaintiff-describee  him- 
eelf  in  the  writ  as  administrator  of  the  estate  of  a  deceased  persoii»  and 
declares  npon  »  promissory  note  signed  by  only  one  person,  and  ranning 
to  him  as  administrator  of  that  estate,  this  will  not  be  saffident  to  afford 
a  presomptioii  that  his  daim  is  in  his  representatiTe  aq^aeity.    Lomtt  t. 

See  BzKMPnojQ. 

SHERIFFS. 
Iv  AonoN  Aousn  Shxbivf  iob  Violatioiv  ov  Dutt  or  SnTim  or  At- 
TAOHM  KNT,  if  he  relies  on  matters  ooonrring  after  its  issnaaoe  lad 
operating  to  dissolre  it,  such  matters  must  be  specially  pleaded.    Jf<^ 
Oombr,  JUed,  115. 

See  ATTAGHMurT,  2,  8;  Replxvut,  1,  2,  4. 

SLANDER. 

1  WoBM  "I  HAYS  F— KZD  RsBBOOA  KxLUET  Qm  HuKDBXD  TnoB" are 
actionable  per  se,  the  word  "f— ked"  having  a  recognised  meaniiift 
bat  the  words  "I  have  screwed  Beck  Kelley  one  hundred  times "  are  not 
actionable,  unless  the  word  "screwed"  is  aided  by  other  averments. 
Lmek  v.  Kelleif,  362. 

8.  In  AonoN  roB  Slakdkb,  if  Oompladit  Failsd  to  Show  that  the  sexual 
interoonrse  implied  by  the  words  charged  as  slanderoas  was  Ulieit^  the 
defect  wonld  be  cored  by  answer  admitting  the  speaking  of  the  words, 
and  alleging  that  he  had  so  had  illicit  intercourse  with  the  plaintiff,  and 
that  she  had  consented  thereto.    Id, 

SLANDER  OF  TTTLK 
Slaitdxe  of  Titlb— Maucb  —  Adviob  of  OomisxL.— Where  plaintiff 
brings  an  action  against  defendant  for  slander  of  his  title  to  certain  land, 
and  the  evidence  showed  that  plaintiff  offered  the  land  for  sale  at  auction; 
that  defendant  was  present  and  forbade  the  sale,  declaring  that  plaintiff 
had  only  a  dower  interest  in  the  land,  and  that  the  title  was  in  himself; 
that  in  so  declaring  defendant  was  acting  under  advice  of  counsel,  but 
that  such  advice  was  procured  by  false  representations  made  to  his  coun- 
sel by  defendant,  — it  is  proper  for  the  court  to  submit  the  question  of  the 
latter*smalioeor  6ofia.^(ie«tothe  jury.    Otni  r,  L^neh,  66S, 

SPECIFIC  PERFORMANCE. 

1.  CoffBT  WILL  KOT  OxvxBALLT  CoMPBL  Sfscdio  Pxrformanoi,  unlcss  it  caa 
at  the  time  ezeeute  the  whole  contract  on  both  sides,  or  at  least  such 
part  of  it  as  the  court  can  ever  be  called  upon  to  enforce;  but  this  rule 
is  subject  to  some  ezceptions,  and  among  the  exceptions  are  the  cases  of 
contracts  where  the  ocmsideratioii  is  entire,  but  the  performance  sepa- 
rate.   SterBmg  v.  Kl^$attle,  819. 

8.  Sraonrzo  Pxrfobmakoi  of  Contbaot  whxbkbt  Onb  Pabtt  Sbllb  Tbaot 
OF  Lahd  to  another,  and  puts  him  in  possession,  agreeing  to  execute  to 
him,  on  payment  of  the  purchase-money,  a  title  bond,  conditioned  for 
the  exeoutioo  of  a  deed,  as  soon  as  he,  the  vendor,  obtains  his  deed,  wiU 
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be  daoned  in  tiieTwdM't  loh  to  oompel  tlie  ezeontioa  of  liio  tittt  boa^ 
where  he  aUeges  therein  the  payment  of  the  pnrohaee-mooey.    /d. 

1  Lackis  n  Obouvp  dob  Dshial  ov  Sntcivio  Pkbiobmakoi  wfaeie  twen^ 
three  yeert  have  eUpeed  from  the  date  of  a  contract  for  the  pnrcfaaee  d 
real  estate,  during  thirteen  years  of  idiich  no  payments  were  made  hy 
the  purchaser.  Bat  there  is  no  laches  where,  in  such  a  case,  the  Tender 
has  preserved  the  vigor  of  the  contract  for  his  own  benefit  by  the  pend- 
ency of  an  action  to  enforoe  a  lien  for  the  pordiase-mooey,  and  the 
vendee,  answering  to  that  action,  offers  to  perform,  and  asks  spedfio  per- 
Ibrmsnce  against  the  vendor;  for  the  latter,  by  his  own  aot»  has  thereby 
continQoasly  reoogniaed  the  obligation  of  the  contract.  BetmeU  v.  Wtkh^ 
854. 

STATUTES. 

I.  LwDLATUBB  OAimoT  DivnT  iKDiYmuAL  Of  VwsTKD  RiOBT,  althoo|^  it 
may  require  the  performanoe  of  an  act  in  the  future,  and  declare  that  its 
omission  shall  subject  an  individual  to  a  penalty.    ComcN^  v.  CMe^  240l 

8.    STATUm  SHOULD  BB  OONSTBUKD,  IV    PO88IBIJE,   TO    BAVB    PBOSnonVB 

Rathke  than  RETBOSPBcnvB  OpuunoN,  where  they  would  impair  the 
validity  of  contracts  or  divest  the  rights  of  property.    Id, 
IL  LwislatubA,  nr  Bb-bnaotzno  Law  without  Chavox  ob  AMXinnfBiiT,  Is 
deemed  thereby  to  adopt  the  construction  placed  upon  it  by  the  eonrtSi 
Indkma  etc  B,  B.  Co,  v.  Chiard,  327. 

4.  Laws  to  Gabbt  on  OoYBBUMXirr  abb  to  RBOxrvB  TiIbbbaIi  Oobstbuoiiob 

TO  BiraoruATB  Objxots  Db8IONBd^  and  if  the  legislative  purpose  can  bs 
arrived  at  in  the  absence  of  express  language,  that  meaning  is  to  be  ob- 
served and  obeyed.    Hardett^  v.  Tqfl,  684. 

See  Oonbtitutional  Law. 

STATUTE  OF  FRAUDa 
1  Mbmobawdum  Bbquibbd  bt  Statutb  ov  Frauds  to  Maxmtazn  Aonoir  ov 
Oobtbaot  vob  Salb  ov  A21T  Ibtkbbst  in  Land  must  Clbablt  Show, 
either  by  itself  or  taken  in  connection  with  some  other  writing  contem- 
poraneous with  or  referred  to  in  the  memorandum,  what  that  interest  ia 
FanoeUr.  Mather.  ^\, 

5.  Mbmorahdum  Rbquibbd  bt  Statutb  ov  Frauds  icat  bb  Ibtkbprbtbd  bt 

Bbsobt  to  Oral  Evidbmob.  The  court  may  ascertain  by  such  evidsoos 
the  relations  of  the  parties  to  any  property  which  will  satisfy  the  terms 
of  the  memorandum,  but  the  writing,  whether  consisting  of  one  p^er  or 
several,  must  describe  or  identify  the  subject  of  the  contract.    Id. 

%,  Mbmorahdum  in  Writino  Aorbxino  to  Oivb  Cbrtain  Sum  "for  the 
whole  property,  from  cellar  to  top,  including  lease,  press,  boiler  and 
engine,  type,  fixtures,  furniture,"  etc.,  and  to  pay  a  certain  sum  quarterly 
until  the  principal  and  interest  are  pdd,  and  "  in  addition  pay  over  the 
$1,215  to  be  received  from  P.,  and  the  proceeds  and  good-will  of  the  Time% 
all  of  which  sums  shall  be  deducted  from  "  the  gross  sum  to  be  paid,  is 
not  sufficient  to  take  the  contract  out  of  the  statute  of  frauds.    Id, 

A.  Samb. — No  AcnoN  upon  Such  Ck>NTRAcr  qas  bb  Sufpobtbd  bt  Addi- 
tion ov  Oral  Proov  that  Mxmorandum  was  Intxndbd  to  Avflt  to  an 
unexpired  lease  of  a  certain  building,  subject  to  a  certain  ground-rent^ 
in  which  building  the  press  and  other  articles  were  situated  and  the 
Times  newspaper  was  printed;  that  F.  had  agreed  and  bargained  with  the 
vendor,  in  consideratioD  of  $1,21.5,  for  a  release  and  oonveyanoe  of  a 
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portm  of  the  land  incladdd  in  said  Icaae;  and  that  there  wia  no 
other  building  anywhere  owned  or  held  bj  the  rendor  under  a  lease  to 
iHiich  the  description  would  apply.    Id. 

I.  DifBrDAIfT  MAT  WaIYB  PkOTSOIIOM  OF  &CATVTE  OF  FbAUXM,  whOTO  it  is 

•ought  to  charge  him  as  trustee  on  a  contract  within  the  statute,  by  ad^ 
mitting  the  contract  in  his  answer  and  failing  to  daim  the  benefit  of  the 
statute.    Burt  ▼.  WUmm,  142. 

STATUTE  OF  LIMITATION& 

1.  ScATim  OF  LnaxATioiis  za  Affuoablb  to  Oaubis  of  AonoN  nr  BqunTT 
as  well  as  to  those  at  law.    Bo^  r.  Bkuiknuxn,  14A. 

&  FkBSONB  Dkaf  and  Dumb  from  Birtb  ab%  prima/ade,  wm  eompoB  meniiB, 
and  the  statute  d  limitations  does  not  run  against  them  unless  they  are 
shown  to  possess  sufficient  intelligenoe  to  know  and  comprehend  their 
legal  rights  and  liabilities,  and  therein  rebut  the  legal  presumption  of 
incapacity.    OUver  ▼.  Berry^  637. 

t,  DlFKHDAKT   BXLTINO   OV    SXATITni  OF   LlMITATI02r8    MU8T  AlLBOI,    NOT 

Mateib  of  Law,  but  the  ftusts  which  bring  the  case  within  the  operation 
of  the  statute.    Boydr.  BianknuM,  146. 

L  If  PLAnmFF  Fails  to  Sxatb  Trvlt  Tims  when  hib  Causb  of  Aonoii 
AocBFXD^  the  defendant  may  aver  the  truth  in  that  respect,  and  if  it  is  * 
established  on  the  trial,  he  will  secure  the  same  result  that  he  would 
have  secured  by  demurrer  had  the  plaintiff's  complaint  truly  stated  the 
time  when  the  cause  ol  action  accrued.    Id. 

1.  Gabis  of  OoNSTRUOiiys  Fraub  abb  wimni  Satiho  Glaubb  of  section  17 
of  the  statute  of  limitations,  which  provides  that  an  action  for  relief  on 
the  ground  of  fraud  shaH  not  be  deemed  to  hare  aoomed  until  the  disoor- 
ery  of  the  facts  constituting  the  fraud.    Id. 

6.  AonoM  FOB  Rbubf  ok  GBOuin>  of  Fbaitd  mat  bb  Oommbngbd  at  Abt 
TiMB  within  three  years  alter  a  discovery  of  the  faots  oonstitnting  the 
fraud,  or  of  ftusts  sufficient  to  put  a  person  ol  ordinary  inteDigsooe  and 
prudence  on  inquiry.    Id. 

See  Adtkbsb  Possbbsion;  Fbaus^  2. 

8UNDAT& 
See  OoBTBAOTB,  11;  Dbbdb^  1-X 

SUFPLEMENTABY  PBOOEEDIKO& 
See  ExBODTiONB,  12,  IX 

SURETYSHIP. 
See  CkxBPOSATiovB,  8;  Kbootiablb  iMBnnTMBiiTii^  IS;  14 

TAXATION. 
L  Lboiblatubb  oakbot  Validatb  Ikt  aud  Tax  Salb  by  a  subsequent  law. 

Otmwof  ▼.  Cable^  240. 
1.  OwKBB  OF  Land  Incubb  No  Fobfkitubb  bt  Pbbmittxno  kib  Labd  to  bb 

Sold  fob  Taxbb  in  a  manner  not  according  to  law.    The  purchaser  at  a 

tax  sale  is  bound  to  see  that  all  of  the  essential  requirements  of  the  law 

have  been  performed  before  he  can  acquire  title.    Id, 

X   WhBBB  PbBSONAL  PbOFBBTT  is  TaXBM  bt  Ck)LLBOrOB  Df  SATIBFAOnOV  Of 

Illboal  Tax  and  sold,  and  the  ayails  paid  to  the  town,  the  owner  may 
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reooTer  back  the  moaay  in  an  aetioQ  of  ammmptii  agiJast  Hm 
.AzO^  ▼.  Towm  qf  OoiAen,  191. 

4.  PonoHAsiR  AT  Tax-sau  to  Whom  Owhkr  Tutdsbs  AjfooirT  of  ma  Bdh 
with  twenty-fiye  per  oent  interest,  for  an  assignment  of  the  oertifioate  U 
sak^  and  who  orally  agrees  to  make  snch  assignment  to  the  owner  within 
a  few  days  and  receive  the  money,  bat  in  fact  obtains  a  deed  from  the 
aaditor>genaral  alter  the  owner,  ralying  npon  this  promise,  has  allowed 
the  time  lor  redemption  to  expire,  and  refoses,  npon  tender  of  the  amoont 
of  his  bid,  with  interest  and  charges,  to  convey  to  the  owner,  is  guilty  d 
a  fraud  npon  the  owner,  cannot  avail  himself  of  the  statnte  of  frands  as 
a  defense,  and  will  be  compelled  by  equity  to  convey  to  the  owner. 
Laimgr.McKee,12S, 

1.  Boujvo  Stock  or  Ran.Boip  n  ao  OoinnBCTSD  wira  Puxpooa  ahb  Urn 
OF  Teaok  avd  SuraurntuoTUUi  that  it  is  within  the  power  of  the  Isgis* 
latore  to  treat  it  as  real  property,  for  the  purposes  of  taxation.  Lmd$ 
fritk  4te.  It.It.Co,  V.  Stale,  368. 

6.  Ihmaka  CoawrruTioy  dobb  not  Rbquibs  Umifobm  Method  of  Valua* 

THOU  OF  PxoPBiTT  FOB  Taxatioh,  but  coly  "  such  regulations  as  shall 
secure  a  just  valuation  **;  and  in  detormining  how  this  end  shaU  be  se- 
cured,  the  legislature  must  exeroise  a  disoretioii,  and  unless  the  method 
adopted  be  clearly  inadequate  to  secure  the  result,  the  courts  cannot  in> 
terfere.    Id. 

7.  ScATom  PnoviDnf  o  that  AmAnnfl^  m  Bruiatiho  VaziUS  of  Boad 

FOK  PuBFOBB  OF  TAXATioir,  shall  take  into  consideration  the  location  d 
the  road  for  business,  the  competttiea  of  other  road%  its  earnings,  ete., 
is  constitutional.    Id. 

8.  Tms  FOB  Makzho  Rvtubn  of  Taxablb  Fbopsbtt  nr  Iitdiaha  stated. 

Id. 

See  Uaamr. 

TENDER. 

1.  Tbitdhe  in  Opbit  Ooust  OF  Thiho  Dxmaitdbih  or  its  equivalsnt^  is  an 

admission  that  the  thing  itself  is  due^  and  is  inootisistint  with  an  aver- 
ment that  the  thing  is  not  due.    i>asi»  v.  JfiOatKfoa,  617. 

2.  Plka  or  Patmbnt  ob  Plka  of  Txudxb  is  inconsistent  with  a  general 

deniaL  Id. 
8.  Tbitpkb  of  Tbdio  Cladcxd  m  Suit,  when  made  in  the  course  of  judicial 
proceedings  and  in  an  unqnalified  and  unreatrioted  manner,  canriea  with 
it  the  presumption  which  the  law  attaches  to  a  judicial  confession;  but 
when  such  tender  is  made,  not  of  the  thing  claimed,  but  of  something 
else,  with  a  special  reservation  of  all  legal  rights,  and  with  the  specisl 
defense  that  the  thing  daimed  is  not  due,  and  when  sudi  tender  is  net 
aooepted  aa  made,  it  doee  not  have  that  ccmolusive  eflect.    Id. 

TORTS. 
DBimro  Hobo  to  Dbath,  Joimt  LzABnirr  fob.  —  Where  a  hone  is  1st  ts 
A,  and  delivered  by  the  owner  to  B,  upon  the  credit  of  A,  and  the  hocee 
is  driven  to  death  by  B,  with  the  aid  and  assent  of  A,  who  is  driving  an- 
other hone  near  him  on  the  same  road,  both  may  be  held  jointly  liable 
Bcu^Uid  V.  WUppU,  618. 

See  Masteb  a9D  Skbvaht. 
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TRADE-MAKK& 

1.  RlMLUMfB  BlOHT  TO  TbADX-MABX  IB  RbOOOHISID  BT  LaW  M  »  I 

of  property.    Bradkjf  ▼.  Nbrton,  200. 

t,  IwaASmS  OV  TrADX-MABX,  to  OoNSIITUTB  IXWBaOWMEST,  VMED  NOT  BB 

PUCDB  OoFT;  but  if  there  is  a  sabetMitiAl  nmiUuntyy  so  that  the  oom- 
nmnity  woold  be  likely  to  be  deoeived,  it  is  suflEUsient.    ItL 

X  Jxjwcnov  IS  SoLX  Adbquatb  Rbmbdt  against  Inibinobmbmt  ov 
Tradb-mabx,  where  it  appears  that  the  party  infringing  intends  to 
eontinne  the  wrong.    Id. 

L  Injunction  against  Intbinobmbnt  ov  Tbadb-mabx  icat  bb  Gbantbd 
though  the  party  defendant  is  in  fact  only  the  agent  of  the  mannf acturer 
of  the  spnrioos  artide,  where  the  latter  has  oonducted  the  business 
through  snch  agent  and  held  him  oat  to  the  public  as  the  proprietor. 
Id, 

iw  Onb  Who  has  Solb  Intbbbst  in  Tbadb-mabk  icat  Maintain  Suit  bob 
Injunction  against  the  infringement  thereof  without  joining  as  a  party 
one  who  is  a  silent  partner  with  him  in  the  business  of  manufacturing 
the  article.    Id, 

6.  AasiONMBRT  BOB  Bbnbiit  OF  Cbbditobs  is  Inopbbativb  as  to  Right 

to  Tbadb-mabk  which  was  not  inventoried  by  the  trustee  or  appraiMr% 
and  nerer  claimed  by  the  trustee  or  the  creditors,  nor  in  any  manner 
disposed  of  under  the  assignment.    Id, 

7.  Acts  ov  Rbspondbnt  abb  Sufvioibnt  Eyidbngb  ov  his  Intention  to 

continue  the  infringement  of  a  trade-mark,  without  aTcrring  and  pror- 
ing  threats.  Id. 
t.  Right  of  Pbopbbtt  in  Tbadb-icabx  is  Rbooonibbd  bt  Common  Law, 
and  does  not  in  any  manner  depend  for  its  inceptiTe  existence  or  sapporl 
upon  statutory  law,  although  its  exercise  may  be  limited  or  controlled 
by  statute.     Derringer  v.  Plate,  170. 

9.  Right  ov  Pbopbbtt  in  Tbadb-mabk  is  not  Limited  in  its  Bnjotmbnt 

by  territorial  bounds,  but  may  be  asserted  and  maintained  whererer  the 
oommon  law  affords  remedies  for  wrongs,  subject  only  to  such  statutory 
regulations  as  may  be  properly  made  concerning  the  use  and  enjoyment 
ol  other  property.    Id. 

10.  Caldobnia  Act  ov  1863  oongebnino  Tbadb-mabks  dobs  not  Takb 
awat  Ck>MMON-LAW  Rbmbdt  for  the  protection  thered  from  those  who 
do  not  register  their  trade-mark  according  to  the  prorisions  of  the  acL 
Id. 

TRESPASS. 

L  INwwiaiKHff  Kbobbsabt  to  Maintain  Tbbbpass.  —llie  gist  of  the  action  ol 
trespass  is  the  injury  dooie  to  the  plaintiff's  possession,  and  therefore,  in 
order  to  maintMn  it,  possession  is  necessary.  This  possession  may  be 
either  actual  or  constructiTe;  the  mere  right  of  entry  on  the  lands  is  not 
sufficient^  if  they  be  in  the  actual  possession  and  oocayaoay  of  a  dis- 
seisor.    OeiU  ▼.  /^yncA,  558. 

fl.  Possession  ov  Wild  Uninglosbd  Land  to  Maintain  Tbbbpass.  —  Where 
defendant  has  entered  upon  an  outlying  nnindoeed  lot  of  plaintiff's,  and 
has  cut  and  sold  wood  off  it  from  time  to  time,  these  were  mere  suo- 
oessiTe  aois  of  trespass,  and  the  title  being  in  plaintiff,  the  oonstructive 
poBBSssion  is  in  her,  and  she  may  maintain  trespass  against  def endank 
Id. 

See  CO-TBNANOT. 
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TROVER. 

TRU8T& 

1.  NoExFBUSOKlkFUBDTBiTaff  isCRXATjmBTTRAimAoiiDV,  wlMrebjMM 

of  two  partnen,  who  are  embarrassed  with  debts,  exeoates  a  deed  to  tlM 
other,  absolate  ota  its  face,  with  a  ocmsideratiaii  expressed,  of  both  his 
indiyidnal  property  and  interest  in  the  partnership  yruywly,  for  the  pur- 
pose of  enahling  tiie  grantee  to  raise  money  by  mortgaging  the  same  to 
pay  the  firm  debts.    Burt  ▼.  Wibon,  142. 

2.  Gramteb  Holds  Laitd  in  TBiTsr  iob  Oranto&  to  the  extent  of  the  por- 

ohase-money,  where  he  has  reoeiyed  an  absolute  oonveyanoe  and  has  &iled 
to  make  any  payment  of  the  purchase  prioe,  and  sach  trust  desoends  to 
the  representatiTes  and  heirs  of  the  grantee,  against  whom  a  lien  for  tiio 
porohase-mooey  will  be  enloroed.    1<L 

See  AoBffor,  2;  Attaohmxht,  6-12;  HoiiinBAB%  IL 

USAGE. 

BlOKXB  HAS    No    ImPUBD   AVTHOBITT,  IBOK    USAGX  OF   TRAIO,  TO  Wa»- 

RAMT  Goods  Sold  by  him  to  be  of  merchantable  qoaUty;  and  eridenoe 
to  prove  snoh  usage  is  inadmissible,  and  a  memorandum  made  by  such 
broker  of  a  oontraot  for  the  sale  of  goods  is  invalid  and  inadmissible  in 
evidenoe,  if  he  has  inserted  therein,  without  express  authority,  a  war- 
rant by  the  seller  that  such  goods  are  of  merchantable  quality.  Dodd  v. 
FaHow,  726. 

USURY. 
Usury.  —  Patmut  of  Cbarois  fob  Taxis  on  a  mortgage  by  the  mortgagor 
under  an  agreement  to  that  effect,  with  simple  intmst  on  eadi  item  from 
the  time  it  wis  paid,  is  not  usurious.    Bamki  v.  MeCldbm,  694. 
See  Intkbxst;  Mobtoaois,  1;  Nbootzablb  iNsntmaom^  ft. 

VENDOR  AND  VENDEE. 

1.  Pubohaseb  of  Land  fob  Valuable  Ooitsidxeatioh  wiih  Notbcb  of 
Fbiob  Dxxd  for  same  land  made  by  the  grantor  during  infancy,  but  with- 
out notice  of  a  subsequent  ratification  of  that  deed,  will  hold  the  land 
against  the  prior  grantee.    Black  v.  BUU^  224. 

8.  Om  has  as  Pxbfeot  Legal  Riobt  to  Pubohasb  Lahd  which  his  grantor 
has  conveyed  during  minority  as  to  purchase  Isnd  that  has  never  been 
conveyed  at  all;  and  he  is  not  to  be  denied  the  position  of  an  innocent 
purchaser  because  he  has  notice  of  the  deed  made  duiog  minority.    Id, 

VOTERS. 
See  ELacnoBs;  lyjuvoxioim. 

WATERS. 
L  No  Right  to  Rboulatb  ob  Cobtbol  Subfaob  Dbazbaob  of  Watkb  cab 
BB  AssBBTSD  by  owner  of  one  lot  over  that  of  his  neighbor,  where  there 
is  no  watercourse  by  grant  or  prescription,  and  no  stipulation  exists 
between  such  conterminous  proprietors  of  land  oonoeming  the  mode  in 
which  their  respective  parcels  shall  be  occupied  and  improved.  Oantum 
V.  Hcurgadon,  626. 
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B.  Bum9ACM  Watke  VMrf  Land,  Owuxb  icat  Oohtbol.  — The  owner  of  land 
may  UwfoUj  oooapy  and  improve  it  in  sach  manner  as  to  prevent  sur- 
face water  which  aconmolates  elsewhere  from  coming  upon  it»  or  he  may 
alter  the  course  of  sorface  water  which  hat  aooomnlated  thereon  or 
come  upon  it  from  elsewhere,  although  the  water  is  thereby  made  to  flow 
upon  the  adjoining  land  of  another,  and  to  stand  there  in  nnnsoal  quan- 
tities, or  to  pass  into  and  orer  the  same  in  greater  quantities  or  in  other 
directions  than  it  wis  accustomed  to  flow,  thereby  occasioning  loss  to 
the  conterminous  owner.    Id, 

t,  Ih/ubus  Caused  vt  Ownxe's  Lawtul  Control  ov  Subvaob  Watir  abb 
Damnum  absqux  Injuria.  The  right  of  a  party  to  the  free  and  unfet- 
tered control  of  his  own  land  above,  upon,  and  beneath  the  surface  can- 
not be  interfered  with  or  restrained  by  any  considerations  of  injury  to 
others  which  maybe  occasioned  by.the  flow  of  mere  surface  water  in  con- 
sequence of  the  lawful  appropriation  of  land  by  its  owner  to  a  particular 
use  or  mode  of  enjoyment.  If  such  an  act  causes  damages  to  adjacent 
land,  it  is  danmwn  ab$jue  injuria.    Id. 

See  Riparian  Rioan. 

WAYS. 

Iv  Privatx  Wat  bx  Unlawvullt  Obstruotxd  bt  Owner  or  Ai>joinino 
Lani>,  a  person  entitled  to  use  the  way  may  pass  over  the  adjoining 
dose,  so  far  as  may  be  necessary  to  avoid  the  obstructioDs,  taking  care 
to  do  no  unnecessary  damage.    Kent  v.  JudBns^  544. 

WEIGHTS  AND  MEASURES. 

1.  OONQRSaS  HAS  FOWER  UNDER  NATIONAL  CONSTITUTION  TO  FiX  STANDARD 

or  Weiobts  and  Measures;  but  this  power  it  has  never  exercised,  and 
until  it  does  so,  the  respective  states  may,  for  themselves,  regulate 
weights  and  measures.     Harri*  v.  BuUedgey  441. 

S.  Statute  Reoulatino  Weights  and  Measures  Binds  Parties  to  Con- 
tracts, and  local  customs  fixing  different  weights  or  measures  cannot  be 
set  up  unless  mentioned  in  the  contract.    Id 

X  Contract  roR  Masonry  at  Sfecitixd  Price  per  Perch  will  be  Con- 
ITBUED  according  to  the  statute  defining  the  number  of  cubic  feet  in  a 
perch,  in  l*i9  absence  of  any  expression  to  the  contrary;  no  implied  con- 
tract to  th«-  contrary  is  competent,  and  if  both  parties  contemplated  a 
perch  of  a  different  number  of  f eet^  then  the  contract  must  be  corrected 
in  a  court  of  equity.     Id. 

WILLS. 

It  d  Insutfigixnt  Attestation  or  Will  for  subscribing  witness  to  write 
his  name  in  the  absence  of  the  testator,  and  in  anticipation  of  the  tes- 
tator's signature,  although  he  afterwards  acknowledges  it  in  the  presence 
of  the  testator  and  of  the  other  subscribing  witnesses.     Chaae  v.  Ektrtdgt, 

687. 

See  Executors  and  ADMnotfrRATORs. 

WITNESSES. 

L  Clerk  is  Compxtent  Witness  to  Prove  Non-dblitert  or  Package,  as 

having  no  interest  in  the  event  of  the  suit,  where  the  suit  is  brought  by 

his  employer  against  an  express  company  for  the  loss  of  a  package  of 

money,  the  derk  having  receipted  for  the  package  without  receiving  it 
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snppodng  thftt  ha  mm  not/tjpdng  for  other  «rtlelM,  and  the  eUrk't  fitiMV 
afterward!  Toliuitarily  paid  to  the  employer  the  amoiint  of  the  torn, 
American  Eaepnu  Co*  ▼.  Haggard^  257. 

2.    WITNB88  a  MOT  QUALHIXD  TO  TCSTIFT  .48  BXPKBT  AB  TO  EXPlOrATION  OV 

LiTB  at  a  certain  age,  where  he  haa  had  hat  an  ezperieaoe  of  aix  moatha 
aa  a  life  inaaranoe  agent.    Id, 

See  EnDUfOi. 

WBIT8. 

1.  Offiont  Who  Sektm  Wkit  ov  Pdasmnm  kas  No  AirraoKnT  bt  hb 
PsacKPT  TO  RxMOYB  OB  £zFKL  from  the  premiaea  third  peraona  who 
have  heen  in  poaaearioo  ainoe  the  anit  wia  commenoed  in  which  the  writ 
iMoed,  claiming  title  in  themaelTea,  who  were  not  defendanta  in  aooh 
aoity  who  do  not  daim  nnder  the  person  againat  whom  that  writ  mna, 
and  who  do  not  reaiatthe  offioer  in  hia  attempt  to  remove  the  latter  and 
thoae  claiming  nnder  him.    Clark  v.  PmHtimmm,  028. 

I.  Bond  of  lirDUfNiTY  n  Usuallt  Takbv  nr  BaoLAm  wk  Omam  Wbo 
SsBTBi  WvT  or  POHmioy.    Id, 

See  Mawnamw. 
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NOTES 

ON  THE 

AMEEICAN  DECISIONS 

OASES    IN  87   AM.    DEO. 


i 


S7  AM.  BEO.  49,  BA8TOX  t.  STATE,  89  AliA.  551. 
Inherent  power  of  conrts  to  proceed  In  contempt. 

Cited  in  Ex  parte  Terry,  128  U.  S.  289,  32  L.  ed.  405,  0  Sup.  Ct.  Rep.  77, 
holding  power  of  circuit  cc^rts  of  United  States  to  punish  contempts  incidental 
to  their  general  power;  Re  Taylor,  8  Misc.  159,  28  N.  Y.  Supp.  500,  holding  power 
of  court  to  proceed  in  contempt  incident  to  every  judicial  tribunal;  Coleman  v. 
Roberts,  113  Ala.  323,  59  A.  S.  R.  Ill,  36  L.R.A.  84,  21  So.  449,  holding  power  of 
justice  to  punish  contempt  limited  only  as  to  amount  of  punishment. 

Cited  in  notes  in  117  A.  S.  R.  951,  on  power  of  courts  of  record  and  general 
jurisdiction  to  punish  contempts;  4  L.R.A.  128,  on  summary  punishment  for 
contempt  of  court;  13  L.R.A.  58,  on  court's  power  to  punish  for  disobedience  of 
its  mandates. 

Necessity   of  Jndgment    for   contempt    reciting   facts    constituting   con« 
tempt. 

Cited  in  Shore  y.  People,  26  Colo.  516,  59  Pac.  49,  holding  it  not  necessary  in 
cases  of  constructive  contempt,  where  aflSdavit  sets  forth  facts,  for  judgment  to  re- 
cite facto;  Coleman  v.  Roberto,  113  Ala.  323,  59  A.  S.  R.  Ill,  36  L.R.A.  84,  21 
So.  449,  holding  failure  of  justice  to  recito  facts  in  entry  of  judgment  for  con- 
tempt,  not  fatol. 

Cited  in  reference  note  in  98  A.  D.  414,  on  necessity  that  judgment  for  con* 
tempt  recito  facto  showing  contempt. 
Reviewability  of  judgment   for  contempt. 

Cited  in  Caro  v.  Maxwell,  20  Fla.  17;  Shattuck  v.  Stoh,  51  Miss.  50,  24  A.  R. 
624, — holding  that  no  appeal  lies  from  sentence  for  contempt :  Ex  parte  Branch. 
105  Ala.  231,  16  So.  926,  holding  oi-der  of  attachment  for  disobedience  of  lawful 
process  not  reviewable  by  mandamus. 

Cited  in  reference  notes  in  91  A.  D.  771,  on  appeal  from  judgment  for  contempt^ 
98  A.  D.  414,  on  reviewability  of  judgment  of  fine  or  imprisonment  for  con- 
Am.  Dec.  Vol.  XII.— 1.  1 
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tempt;   98  A.  D.  414,  on  habeas  corpus  to  attack  judgments  of  contempt;   11 
A.  S.  R.  256,  on  review  of  commitment  for  contempt. 

Cited  in  notes  in  22  A.  S.  R.  417,  on  right  to  appeal  or  writ  of  error  from 
adjudication  of  contempt;  12  A.  D.  186;  15  E.  R.  C.  168,— on  right  to  review 
judgment  in  contempt  proceedings. 

S7  AM.  DEC.  62,  RISOX  t.  FARR,  24  ARK.  161. 

Power  of  leiTislature  to  add  to  constitntloiial  quallflcatlons  of  electors. 

Cited  in  State  ex  rel.  Lamar  v.  Dillon,  32  Fla.  545,  22  L.R.A.  124,  14  So.  383; 
Quinn  ▼.  State,  35  Ind.  485,  9  A.  R.  754;  Gongar  v.  Timberlake,  148  Ind.  38,  62  A. 
S.  R.  487,  37  L.R.A.  644,  46  N.  E.  339;  State  ex  reL  Whitney  v.  Findlay,  20  Nev. 
198,  19  A.  S.  R.  346,  19  Pac.  241, — ^holding  it  not  within  power  of  legislature  to 
deny,  abridge,  extend,  or  change  constitutional  qualifications  of  voter;  Morris  v. 
Powell,  125  Ind.  281,  9  L.R.A.  326,  26  N.  £.  221,  holding  that  legislature  cannot 
add  to  constitutional  qualification  of  voters;  Feibleman  v.  State,  98  Ind.  516, 
to  point  that  legislature  cannot  add  to  constitutional  qualifications  of  electors; 
Shepherd  v.  Grimmett,  3  Idaho,  403,  31  Pac.  793,  holding  elector's  oath  law 
clearly  within  legislature's  power  to  enact;  Boyd  v.  Mills,  53  Kan.  594.  42  A.  S.  R. 
306,  25  L.R.A.  486,  37  Pac.  16,  on  constitutionality  of  test  oath  law. 

Cited  in  reference  notes  in  97  A.  D.  263,  on  right  of  state  to  require  oath  of 
loyalty  of  voter;  12  A.  S.  R.  673,  on  invalidity  of  statutes  not  following  con- 
stitutional provisions  in  enactment;  19  A.  S.  R.  350,  on  statutory  restriction  upon 
qualifications  of  voters;  42  A.  S.  R.  315,  on  statute  depriving  one  who  has 
borne  arms  against  government  of  right  to  vote. 

Cited  in  notes  in  97  A.  D.  264,  265,  on  right  of  legislature  to  alter  prescribed 
qualifications  for  voters  contained  in  Constitution;   97  A.  D.  267,  on  power  of 
state  to  disfranchise;  25  L.R.A.  483,  on  test  oaths  and  disqualification  for  crime 
as  affecting  right  to  vote. 
Power  to  pass  upon  constitutionality  of  statutes. 

Cited  in  Little  Rock  k  Ft.  S.  R.  Co.  v.  Worthen,  46  Ark.  312,  holding  jthat 
executive  officers  incur  peril  by  deciding  for  themselves  in  advance  of  courts, 
unconstitutionality  of  statute;  £x  parte  Rodrigues,  39  Tex.  706,  holding  that 
courts  may  determine  constitutionality  of  election  law  in  proceeding  on  habeas 
corpus;  Blair  v.  Marye,  80  Va.  485,  holding  it  duty  of  courts  to  test  every 
law  by  constitution. 

Cited  in  reference  notes  in  61  A.  S.  R.  44,  as  to  who  are  judges  of  constitution- 
ality of  statute;  64  A.  S.  R.  883,  on  duty  of  courts  to  pass  upon  constitution- 
ality  of  statute. 
Change  of  remedy  as  impairment  of  contractnal  obligations. 

Cited  in  Moore  v.  Letchford,  35  Tex.  186,  holding  that  change  of  remedy  does 
not  impair  obligation  of  contract  provided  it  leaves  parties  substantial  remedy. 
Right  of  state  t6  <x)nfei*  right  of  citizenship. 

Cited  in  reference  notes  in  97  A.  D.  263,  on  right  of  state  to  confer  rights  of 
citizenship;    97    A.   D.   263,  on   state   being   independent   sovereignty   except  as 
restricted  by  state  or  United  States  constitutions. 
What  is  due  process. 

Cited  in  reference  note  in  27  A.  S.  R.  142,  on  due  process  of  law. 

Cited  in  note  in  40  A.  S.  R.  28,  on  what  is  due  process. 


Digitized  by 


Google 


3  NOTES  ON  AMERICAN  DECISIONS.  [49-66 

87  AM.  DEO.  66,  WlliCOXSOX  t.  BURTON,  27  GAL.  228. 
ConclusiTeness  of  Terdict  where  eyldence  is  conflicting. 

Cited  in  reference  notes  in  93  A.  D.  409,  on  refusal  of  new  trial  because 
verdict  against  the  evidence  when  evidence  was  conflicting;  3  A.  8.  R.  579,  on 
right  to  disturb  findings  of  court  because  of  conflict  of  evidence;  7  A.  S.  R. 
201,  on  conclusiveness  of  verdict  where  evidence  is  conflicting;  62  A.  8.  R.  352, 
as  to  when  new  trials  shall  be  granted. 

Validity  of  mortgage  to  secure  future  advances. 

Distinguished  in  Tully  v.  Harloe,  35  Cal.  302,  95  A.  D.  102,  holding  mortgage 
to  secure  future  advances  not  fraudulent  as  to  creditors  of  mortgagor  be- 
cause given  for  greater  sum  than  is  due,  even  though  mortgage  does  not  express 
upon  its  face  that  excess  is  for  future  advances. 

Validity  of  Judgment. 

Cited  in  refeience  note  in  12  A.  8.  R.  659,  on  invalidity  of  judgment  without 
parties. 

Cited  in  note  in  11  A.  8.  R.  821,  on  validity  of  judgments  rendered  without 
jurisdiction. 

—  By  confession. 

Cited  in  Pond  v.  Davenport,  44  Cal.  481,  holding  that  statement  for  judgment 
by  confession  on  promissory  note  should  state  fully  facts  out  of  which  indebted- 
ness for  which  note  was  given  arose;  Anderson  v.  Bank  of  Lassen  County,  140 
Cal.  695,  74  Pac.  287,  holding  that  where  by  collusion  and  for  purpose  of  de- 
frauding other  credit(M*s  one  creditor  obtains  judgment  against  debtor  by  his 
consent  or  connivance  for  larger  sum  than  is  due,  such  judgment  is  void  as 
against  other  creditors;  Beazley  y.  Sims,  81  Ya.  644,  holding  that  judgment  by 
confession  cannot  be  valid  unless  entered  in  court  which  might  have  lawfully 
pronounced  same  judgment  in  contested  action. 

Cited  in  notes  in  65  A.  D.  522,  on  necessity  of  strict  compliance  with  statute 
authorizing  confession  of  judgment  by  confession;  99  A.  D.  276,  on  efl'ect  of  con- 
fession of  judgment  without  creditor's  knowledge;  4  A.  8.  R.  659;  89  A.  8.  R 
777, — on  collateral  attack  on  judgment  by  confession;  45  A.  8.  R.  810,  on  in- 
validity of  judgment  by  confession  giving  preferoice  to  judgment  creditor. 

Distinguished  in  Lee  v.  Figg,  37  Cal.  328,  99  A.  D.  271,  holding  that  judgment 
for  money,  by  confession,  upon  statement  which  does  not  sufliciently  state  facts 
out  of  which  indebtedness  arose,  nor  that  amount  c<mfessed  is  justly  due,  is  not 
nullity  on  its  face. 

Validity  of  attachment  for  excessive  amount. 

Cited  in  note  in  35  L.R.A.  780,  on  right  of  creditors  to  question  validity  of 
attachment  for  fraud  and  collusion  in  amount  of  demand. 

Distinguished  in  Mendes  v.  Freiters,  16  Nev.  388,  holding  party  acting  in  good 
faith  not  guilty  of  constructive  fraud  in  commencing  attachment  suit  upon 
stated  account  for  greater  sum  than  is  actually  due,  so  as  to  prevent  recovery 
for  amount  actuaUy  due. 

Estoppel  by  pleadings. 

Cited  in  reference  note  in  22  A.  8.  R.  781,  on  estoppel  by  pleadings;  36  A.  8.  R. 
245,  on  estoppel  to  deny  averments  in  answer. 
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87  AM.  D£C.  75,  HALX.  v.  AUBURN  TURNP.  CO.  27  CAIi.  255. 
Power  of  corporation  to  make  accommodation  indorsements. 

Cited  in  J-yon,  P.  &  Co.  v.  First  Nat.  Bank,  29  C.  C.  A.  45,  65  U.  a  App. 
747,  86  Fed.  120;  Park  Hotel  Co.  v.  Fourth  Nat.  Bank,  30  C.  C.  A.  409,  68 
U.  S.  App.  674,  86  Fed.  742, — holding  it  ultra  vires  of  corporation  to  make 
accommodation  paper,  or  to  guaranty  payment  of  obligations  of  others;  Fox  ▼. 
Rural  Home  Co.  90  Hun,  366,  36  N.  Y.  Supp.  896,  holding  that  corporations 
organized  under  statutes  of  New  York  state,  except  those  organized  for  purposes 
of  guaranty  and  indemnity,  cannot  bind  corporate  property  by  accommodation 
indorsements;  National  Park  Bank  v.  German- American  Mut.  W.  k  Secur.  Co. 
116  N.  Y.  281,  5  L.R.A.  673,  22  N.  E.  667,  holding  that  corporation  organized 
under  manufacturing  act  has  no  power  to  indorse  notes  for  accommodation 
of  maker  for  consideration  paid. 

Cited  in  notes  in  31  A.  8.  R.  763,  764,  on  execution  or  indorsement  of  accommo- 
dation  paper  by  corporations;    70  A.   S.   R.   164,  on  ultra  vires  contracts  of 
guaranty  and  suretyship  and  in  relation  to  negotiable  paper. 
Power  of  corporate  agents. 

Cited  in  Hall  v.  Crandall,  29  Cal.  667,  89  A.  D.  64,  holding  corporation  not 
bound  by  unauthorized  contracts  of  its  agents. 

Cited  in  reference  note  in  90  A.  D.  664,  as  to  when  acts  of  corporate  officers 
are  binding  on  the  corporation. 

Distinguished  in  Seeley  v.  San  Jose  Independent  Mill  &  Lumber  Co.  69  Cal. 
22,  holding  that  president  of  corporation  had  power  to  make  prpmissory  notes 
to  director  who  at  request  of  president  and  superintendent  paid  certain  notes 
held  against  corporation,  to  save  corporation  from  law  suit. 
Individual  liability  of  agent  on  contract. 

Cited  in  Melone  v.  Ruffind,  129  Cal.  614,  79  A.  S.  R.  127,  62  Pac.  93,  to  point 
that  if  agent  in  executing  contract  employ  terms  which,  in  legal  effect,  charge 
himself,  he  may  be  sued  upon  instrument  itself  as  contracting  party. 
Chridence  admissible  under  pleading. 

Cited  in  Denilie  v.  Clerk,  3  Cal.  App.  760,  87  Pac.  69,  holding  that  effect  of  evi- 
dence  as  to  changes  in  instrument  after  same  was  signed  under  issue  raised  by 
denial  of  its  execution. 

Cited  in  note  in  20  L.R.A.  706,  on  extrinsic  evidence  to  show  who  is  liable  as 
maker  of  note,  where  promise  is  by  principal  and  signature  is  by  agent. 
Bffect  of  participation  in  wrongful  act. 

Cited  in  Attalla  Iron  Ore  Co.  v.  Virginia  Iron,  Coal  &  Coke  Co.  Ill  Tenn. 
627,  77  S.  W.  774,  holding  that  where  stranger  participates  with  officer  of 
corporation  in  commission  of  act  of  manifest  bad  faith  or  breach  of  dutj^'to  it, 
he,  equally  with  officers,  commits  wrong,  and  ought  not  to  be  allowed  to  derive 
profits  from  it. 

87  AM.  DEC.  76,  MEGERIiB  v.  ASHE,  27  OAIi.  322,  Ijater  appeal  in  SS 

Cal.    74. 
liegislative  grant  as  sufficient  to  pass  title  to  government  lands. 

Cited  in  Knabe  v.  Burden,  88  Ala.  436,  7  So.  62,  holding  that  title  to  govern* 
ment  lands  may  pass  by  legislative  grant,  as  effectually  as  by  patent. 
United  States  patent  as  evidence  of  title. 

Cited  in  reference  note  in  99  A.  D.  186,  on  effect  of  United  States  patent  as 
evidence  of  title. 
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Indorsement  on  plat  as  sulllclent  to  fix  time  of  tiling  plat. 

Cited  in  Poppe  t.  Athearn,  42  Cal.  606,  holding  that  time  of  filing  of  plat  will 
be  taken  as  fixed  by  unsigned  indorsement  of  filing  on  plat. 
Effect  of  selection  and  location  of  land. 

Cited  in  Bludworth  t.  Lake,  33  Cal.  255,  holding  that  when  selection  and 
location,  have  been  made  from  lands  subject  thereto,  out  of  grant  of  five 
liundred  thousand  acres  received  by  state  by  act  of  congress,  g^eral  gift  of 
quantity  becomes  particular  gift  of  specific  land  located,  and  vests  in  state  ab- 
solute and  perfect  title  thereto,  which  passes  by  patent  from  state. 

Cited  in  reference  note  in  86  A.  D.  94,  on  passing  of  title  to  land  upon  ad- 
mission of  new  state.  1 
Survey  as  essential  to  location  of  public  lands.  < 

Cited  in  Smith  v.  Athern,  34  Cal.  506,  holding  public  lands  not  liable  to 
location  until  surveyed;  Roberts  'v;.  Columbet,  63  Cal.  22,  holding  statute  void  sq 
far  as  it  provided  for  disposition  of  ^art  of  grant  before  such  part  had  been  sur- 
veyed by  United  States. 

87  AM.  DEC.  81,  DE  UPREY  ▼.  DE  UPREY,  27  OAIi.  889. 
Necessary  averments  in  partition. 

Cited  in  Christy  v.  Spring  Valley  Waterworks,  68  Cal.  73,  8  Pac.  849,  holding 
defendant  in  partition  bound  to  disclose  its  adverse  claims  to  land,  so  that  court 
might  ascertain  and  determine  them;  Kelley  v.  Kriess,  68  Cal.  210,  9  Pac. 
129,  holding  that  if  complaint  fails  to  state  facts  sufficient  to  constitute  cause  of 
action,  advantage  may  be  taken  of  defect  by  demurrer,  by  motion  for  judgment 
on  pleadings,  or  upon  motion  for  new  trial;  Grant  v.  Murphy,  116  Cal.  427,  58 
A.  S.  R.  188,  48  Pac.  481,  holding  that  each  party  in  partition  may  set  up  in 
his  pleading  nature  and  extent  of  his  interest  in  premises  involved,  and  have 
same  ascertained  and  adjudicated;  Bartlett  v.  Mackey,  130  Cal.  181,  62  Pac. 
482,  holding  it  not  essential  to  aver  in  complaint  that  partition  cannot  be  made 
without  nmterial  injury  and  great  prejudice  to  owners,  to  justify  admission  of 
evidence  to  that  effect,  and  to  warrant  order  of  sale  of  property;  Glasscock  v. 
Frankland,  55  Tex.  461,  holding  that  if  plaintiff  were  to  undertake  to  set  out 
interests  of  cotenants,  incorrectly,  that  would  not  defeat  partition. 
Necessary  parties  in  partition  suit. 
*  Cited  in  Sutter  v.  San  Francisco,  36  Cal.  112,  holding  that  partition  among 
tenants  in  common  should  be  made  of  entire  tract  to  do  which  grantees  of 
original  cotenants  are  necessary  parties. 

Cited  in  reference  notes  in  95  A.  D.  152;  33  A.  S.  R.  156;  37  A.  S.  R.  100,— 
on  necessary  parties  to  suit  for  partition. 

Cited  in  note  in  101  A.  S.  R.  867,  on  effect  of  compulsory  partition  on  hus- 
bands or  wives  of  parties  to  the  suit. 
Necessity  that  disclaimer  be  absolute. 

Cited  in  Moore  v.. Wallace,  16  Okla.  114,  82  Pac.  825,  holding  that  where  de- 
fendant in  action  to  quiet  title  to  real  estate  desires  to  discharged  without  costs, 
he  must  file  absolute  and  unqualified  disclaimer  to  any  title  or  interest  in  land 
which  is  subject-matter  of  action. 
Right  to  try  title  in  action  for  partition. 

Cited  in  Royston  v.  Miller,  76  Fed.  50;  German  Sav.  ft  L.  Soc  y.  Tull,  69 
C.  C.  A.  1,  136  Fed.  1;  Morenhout  v.  Higuera,  32  CaL  '28ti;  Hancock  v.  Lojpezs, 
68  Cal.  362;  Martin  v.  Walker,  68  Cal.  590;   Adams  t.  Hopkins,  144  Cal.  19, 
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77  Pac.  712, — ^hoIding  that  rights  of  adverse  occupants  of  land  sought  to  be 
partitioned  may  be  put  in  issue,  tried,  and  determined  in  such  action;  Ivan- 
covich  V.  Weilenman,  144  Cal.  757,  78  Pac.  268,  on  right  to  try  title  in  action 
for  partition;  Kronier  v.  Friday,  10  Wash.  621,  32  L.R.A.  671,  39  Pac.  229, 
holding  that  title  may  be  tried  in  action  for  partition. 

Cited  in  notes  in  89  A.  D.  433,  on  right  to  try  title  in  partition;  20  LldLX, 
629,  on  effect  of  adverse  possession  on  right  to  partition. 
Who  may  maintain  action  for  partition. 

Cited  in  Jameson  v.  Hayward,  106  Cal.  682,  46  A.  S.  R.  268,  39  Pac.  1078, 
holding  that  tenant  in  common  has  right  to  maintain  partition  where  he  has 
right  to  present  possession,  although  not  in  actual  possession. 
What  questions  may  be  determined  In  action. 

Cited  in  Heinze  v.  Butte  &  B.  Consol.  Min.  Co.  61  C.  C.  A.  63,  126  Fed.  1, 
determining  in  one  action  all  questions  of  })oth  legal  and  equitable  nature; 
Emeric  v.  Alvardo,  64  Cal.  529,  2  Pac.  418,  holding  that  in  partition  suit,  be- 
fore partition  can  be  made  or  ordered,  interests  and  shares  of  parties  must  be 
adjudged  and  deterlnined  by  court;  Snyder  v.  Am,  187  Mo.  165,  86  S.  W.  197, 
that  court  may  determine  in  partition  suit  the  rights  of  parties  claiming  same 
portion  adversely  to  each  other. 

Cited  in  reference  note  in  95  A.  D.  152,  on  nature  of  action  for  partition. 
Equitable  jurisdiction  over  partition. 

Cited  in  note  in  8  L.R.A.  289,  on  equitable  jurisdiction  over  partition  of 
estates. 

87  AM.  DEC.  87,  AGNEW  v.  THE  CONTRA  COSTA,  27  CAIi.  425. 
Duty  and  liability  of  carriers. 

Cited  in  reference  note  in  92  A.  D.  56,  on  common-law  liability  of  common 
carrier. 

Cited  in  note  in  63  A.  S.  R.  550,  on  carrier's  duty  to  receive  and  carry  live 
stock. 
—  Of  Uve  stock. 

Cited  in  reference  note  in  2  A.  8.  R.  500,  on  liability  of  carrier  of  live  stock. 

Cited  in  notes  in  37  A.  S.  R.  639,  on  duty  of  carrier  of  live  stock  to  furnish 
suitable  cars;  18  L.R.A.(N.S.)  91,  as  to  whether  carrier  is  an  insurer  oi  live 
stock  transported;  3  E.  R.  C.  142,  on  liability  of  carrier  for  injury  to  animal 
caused  by  inherent  vice  of  animal. 

Burden  of  proof  of  carrier's  negligence. 

Cited  in  reference  note  in  97  A.  D.  408,  on  presumption  against  carrier  in 
case  of  loss  of  goods. 

Cited  in  note  in  97  A.  D.  411,  on  burden  of  proof  where  loss  of  goods  in- 
trusted to  common  carrier  is  shown;  13  L.R.A.  33,  on  burden  of  proof  of 
carrier^s  negligence  for  loss  of  goods. 

87  AM.  DEC.  90,  BUCKOUT  ▼.  SWIFT,  27  CAIj.  4SS. 
Presumption  of  Implied  findings. 

Cited  in  Lount  v.  Lount,  1  Aris.  422,  26  Pm.  798,  to  point  that  implied 
findings  will  be  presumed. 
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Bffect  of  failure  to  deny  aTerments  In  complaint. 

Cited  in  reference  note  in  92  A.  D.  548,  on  taking  averments  in  complaint  not 
denied  as  true. 
House  upon  mort^ged  real  estate  as  part  of  realty. 

Cited  in  reference  notes  in  92  A.  D.   245,  on  house  upon  mortgaged  real 
estate  aa  part  of  realty;  95  A.  D.  798,  as  to  house  situated  upon  land  at  time 
latter  is  mortgaged  forming  part  of  mortgage  lien. 
Title  passing  by  mortgage. 

Cited  in  White  v.  Pulley,  27  Fed.  436,  holding  that  mortgage  of  land  does 
not  affect  growing  crops  until  entry  under  mortgage;  Bobbins  v.  Sackett,  23 
Kan.  301,  holding  that  mortgage  does  not  confer  title. 

Cited  in  note  in  4  L.R.A.  453,  on  right  of  tenant  to  crops  and  emblements 
on  foreclosure  of  mortgage. 
What  acts  constitute  Impairment  of  security. 

Cited  in  Beaver  Flume  &  Lumber  Co.  v.  Eccles,  43  Or.  400,  99  A.  S.  R. 
759,  73  Pac.  201,  holding  that  such  acts  as  will  render  security  insufficient  for 
satisfaction  of  debt,  constitute  impairment  of  security,  through  commission  of 
waste. 

Necessity   that   security   be   Impaired   to   enable   mortgagee   to   restrain 
waste. 

Cited  in  Williams  v.  Chicago  Exhibit  Co.  86  III.  App.  167;  Williams  v.  Chicago 
Exhibition  Co.  188  111.  19,  58  N.  K  611, — to  point  that  in  order  to  justify  in- 
junction against  waste,  waste  must  be  such  as  renders  security  inadequate  or 
insufficient;  Miller  v.  Waddingham,  91  Cal.  377,  13  L.R.A.  680,  27  Pac.  750, 
holding  that  mortgagee  cannot  maintain  action  to  restrain  waste  without 
showing  that  thereby  his  security  will  be  impaired;  Morgan  v.  Gilbert,  2  Flipp. 
646,  2  Fed.  835,  to  point  that  mortgagee  must  show  that  mortgagor  is  insolvenet 
or  not  personally  responsible  for  debt  to  maintain  action  for  unauthorized  in- 
jury to  mortgage  security;  Moriarty  v.  Ashworth,  43  Minn.  1,  19  A.  S.  R.  203, 
44  N.  W.  531,  holding  that  waste  upon  real  estate,  by  mortgagor  in  possession, 
will  not  be  enjoined  unless  acts  complained  of  may  so  impair  value  of  property 
as  to  render  it  insufficient  as  security  for  debt;  Perrine  v.  Marsden,  34  Cal. 
14,  holding  that  to  maintain  action  to  restrain  parties  from  removing  double 
house  upon  ground  that  rent  will  be  impaired  by  its  removal,  it  is  not  suf- 
ficient to  show  that  security  will  be  lessened  in  value,  but  it  must  be  shown 
that  security  will  be  rendered  inadequate. 

Cited  in  notes  in  48  A.  S.  R.  433,  on  mortgagee's  right  to  injunction  against  . 
impaihnent  of  value  of  his  security;  109  A.  S.  R.  436,  on  right  of  mortgagee 
to  injunction  relief  against  third  person;   9   E.  R.  C.   511,  512,  on  right  of 
mortgagee  to  injunctive  relief  against  waste. 
Sereranoe  of  fixtures  as  affecting  mortgage  Hen. 

Cited  in  The  Canada,  7  Sawy.  173,  7  Fed.  248,  holding  that  old  copper  so 
soon  as  removed  from  sides  of  vessel  and  its  place  supplied  with  new,  became 
property  of  mortgagors;  Hill  v.  Gwin,  51  Cal.  47;  Lavenson  v.  Standard  Soap 
Co.  80  CaL  245,  13  A.  S.  R.  147,  22  Pac.  184,— holding  that  fixtures  severed  and 
removed  from  mortgaged  premises  are  freed  from  mortgage  lien;  Moisant  v. 
McPhee,  92  Cal.  76,  28  Pac.  216,  holding  that  when  bark  was  severed  from  trees 
and  moved  away  it  was  freed  from  lien  of  mortgage;  Tomlinson  v.  Thompson, 
27  Kan.  70,  on  right  of  action  by  holder  of  note  secured  by  mortgage  on  real 
estate  against  purchaser  of  house  which   was   removed  from  real  estate  after 
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action  to  foreclose  mortgage  had  been  commenced;  Harris  t.  Bannon,  78  Kt. 
568,  holding  that  removal  of  buildings  from  mortgage  lands  defeats  lien  as  to 
them;  Stowell  t.  Waddingham,  100  Cal.  7,  34  Pac  436;  Vemer  v.  Betz,  46 
N.  J.  Eq.  266,  19  A.  S.  R.  387,  7  L.R.A.  630,  19  AtL  206,— holding  that  lien  of 
mortgage  was  lost  when  building  was  severed  from  land;  Dakota  Loan  &  T. 
Co.  V.  Parmalee,  5  S.  D.  341,  58  N.  W.  811,  holding  that  removal  of  building 
from  realty  did  -not  destroy  mortgage  lien;  Willis  v.  Moore,  59  Tex.  628,  46 
A.  R.  284,  holding  that  title  to  severed  crops  will  not  pass  by  purchase  of  title 
to  land  under  mortgage. 

Cited  ir  note  in  7  L.R.A.  279,  on  removal  of  fixtures  as  taking  them  out  of 
mortgage  lien. 

Disapproved  in  Sanford  T.  Kunkel,  30  Utah,  379,  85  Pac.  363,  holding  that 
removal  of  building  frcmi  land  without  owner's  or  lienholder's  consent,  did  not 
convert  it  into  personal  property;  Patton  v.  Moore,  16  W.  Va.  428,  37  A.  R. 
789,  holding  that  washing  out  of  mill  by  flood,  of  engine,  boiler,  burrs  and 
mill-irons,  which  wers  fixtures  in  mill,  does  not  convert  them  into  personal 
property. 

87  AM.  DBO.  95,  PEOPIiE  t.  KINO,  27  CAIi.  507. 
Snfllcienoy  of  indlotment. 

Cited  in  People  v.  Dick,  37  Cal.  277,  holding  thdt  courts  are  required  to  ob- 
serve and  enforce  tests  as  to  sufficiency  of  criminal  pleadings  as  paramoimt  to 
ancient  rules  of  common  law;  People  v.  Rozelle,  78  Cal.  84,  20  Pac  36,  holding 
that  under  provisions  of  penal  code,  particularity  of  averment  necessary  at 
common  law  is  not  required;  Ex  parte  Mansfield,  106  Cal.  400,  to  point  that 
greater  liberality  is  now  allowed  in  criminal  pleadings  than  was  formerly 
permissible;  State  v.  Sly,  11  Idaho,  110,  80  Pac.  1125,  to  point  that  indictment 
should  charge  offense  with  all  strictness  and  particularity  required  at  com- 
mon law;  State  v.  Millain,  3  Xev.  409,  as  to  requisites  of  a  good  indictment; 
State  V.  Moore,  104  N.  C.  743,  10  S.  £.  183,  holding  indictment  in  conformity 
with  statute  which  is  not  in  conflict  with  constitution  of  state  sufficient; 
People  V.  Ah  Woo,  28  Cal.  205;  United  States  v.  Cannon,  4  Utah,  22,  7  Pac 
369, — holding  that  if  indictment  will  stand  test  of  rules  determining  suf- 
ficiency of  pleadings,  it  will  be  sufficient  no  matter  how  much  it  might  fall 
short  of  what  would  have  been  necessary  at  common  law. 
—  For  homicide. 

Cited  in  People  v.  Cronin,  34  Cal.  191,  holding  that  indictment  for  murder 
need  not  state 'means  used  to  procure  death;  People  v.  Nichol,  34  Cal.  211, 
holding  it  no  part  of  province  of  grand  jury  to  determine  degree  of  murder, 
and  declaration  thereof  by  their  indictment  will  be  disregarded;  People  v. 
Hong  Ah  Duck,  61  Cal.  387,  holding  it  unnecessary,  in  indictment  for  murder 
to  set  forth  and  describe  weapon  used  and  wound  inflicted  or  other  meang 
employed  to  take  human  life;  People  v.  Russell,  81  Cal.  616,  23  Pac.  418.  hold- 
ing it  unnecessary,  if  information  or  indictment  charges  arson  in  langua^re  of 
code,  that  it  should  state  in  what  degree  crime  was  committed;  People  v. 
Hyndman,  99  Cal.  1,  33  Pac.  782,  holding  that  indictment  need  not  state  nieani 
used  to  procure  death,  nor  allege  that  killing  was  deliberate  and  premedi- 
tated; People  V.  Walters,  1  Idaho,  271,  as  to  sufficiency  of  indictment  for  mur- 
der; State  V.  St.  Clair,  6  Idaho,  109,  53  Pac  1,  holding  that  there  was  no 
material    variance   where    information    for   murder   described    deceased    as    one 
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John  Doe  whose  true  name  was  unknown  to  district  attorney  who  filed  indict- 
ment, and  on  trial  and  proof  that  name  of  deceased  was  John  L.  Decker;  State 
V.  Hliboka,  31  Mont.  455,  78  Pac.  965,  3  A.  &  £.  Ann.  Cas.  934,  holding  that 
information  charging  that  accused  committed  murder  willfully,  unlawfully, 
feloniously  and  premeditatedly,  and  of  his  malice  aforethought,  charges  murder 
in  first  d^free,  though  it  fails  to  use  word  "deliberately;"  State  v.  Thoihpson, 
12  Nev.  140,  holding  that  indictment  for  murder  shoulc^  not  designate  degree: 
State  T.  Day,  4  Wash.  104,  29  Pac.  984,  holding  it  unnecessary  to  designate  in 
indictment  for  homicide  part  of  body  upon  which  alleged  mortal  wound  was 
inflicted. 

Cited  in  reference  note  in  43  A.  S.  R.  192,  on  stating  dimensions  of  wound 
in  indictment  for  homicide. 
Competency  of  juror  who  has  formed  opinion. 

Cited  in  Brady  v.  Territory,  7  Ariz.  12,  60  Pac.  698,  holding  that  juror  who 
has  formed  opinion  is  nevertheless  competent  if  he  can  decide  case  impartially, 
without  reference  to  what  he  has  heard  or  opinion  formed;  State  t.  Walton, 
74  Mo.  270,  holding  as  to  competency  of  juror  who  has  formed  an  opinion; 
State  V.  Williams,  49  La.  Ann.  1148,  22  So.  759;  Territory  v.  Bryson,  9  Mont. 
32,  22  Pac.  147, — holding  that  opinion  of  juror  must  be  fixed  and  unqualified 
in  order  to  disqualify  him. 

Cited  in  notes  in  36  A.  D.  523,  on  necessity  of  fixed  opinion  to  disqualify 
juror;  36  A.  D.  529,  on  opinion  from  hearing  testimony,  conversing  with  wit- 
nesses or  those  familiar  with  facts,  as  disqualifying  juror. 

Correctness  of  instructions. 

Cited  in  United  States  v.  Camp,  2  Idaho,  231,  10  Pac.  226,  holding  that  a  few 
plain  propositions  embracing  law  as  applicable  to  facts  are  all  that  are  re- 
quired in  charge  to  jury. 

Cited  in  reference  notes  in  7  A.  S.  K.  600,  on  form  of  instructions  to  jury 
in  criminal  case;  44  A.  S.  R.  74,  on  instructions  as  to  manslaughter. 
» Instructions  upon  the  facts. 

Cited  in  People  v.  Taylor,  36  Cal.  255,  holding  that  judges  at  common  law 
are  allowed  to  charge  in  respect  to  facts,  and  express  their  opinion  as  to  weight 
of  evidence;  State  v.  McGinnis,  5  Nev.  337,  holding  that  court  has  no  right 
to  charge  jury  as  to  weight  of  evidence;  People  v.  Lee,  2  Utah,  441,  to  point 
that  judges  may  state  what  facts  are  in  evidence  and  what  are  not;  Levitzky 
V.  Canning,  33  Cal.  299,  holding  that  if  there  is  issue  of  fact  to  be  determined 
from  evidence,  under  proper  instructions  from  court  as  to  ^w,  it  is  error  for 
court  to  charge  jury  that  plaintiff  is  entitled  to  recover;  Smith  v.  People,  1 
Colo.  121,  holding  that  if  there  is  no  evidence  before  jury  which  reduces 
crime  charged  to  manslaughter,  court  may  so  inform  them,  and  instruct  them 
that  they  cannot  consider  question  of  manslaughter;  Territory  v.  Gay,  2  Dak. 
125,  2  N.  W.  477,  to  point  that  on  trial  for  murder,  if  there  is  no  evidence 
tending  to  establish  crime  of.  manslaughter,  court  may  so  inform  jury  and 
charge  them  not  to  consider  question. 

Cited  in  reference  notes  in  92  A.  D.  53,  on  error  by  court  expressing  opinion 
to  jury  as  to  weight  or  suflBciency  of  testimony;  69  A.  S.  R.  841,  on  expres- 
sion of  opinion  by  judge-instructions;  31  A.  S.  R.  894,  on  impropriety  of  stat- 
ing evidence  in  instructions;  37  A.  S.  R.  94,  on  propriety  of  initruetion  sug- 
gesting conclusion  from  facts. 
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Necessity  of  Instruction  on  abstract  point. 

Cited  in  Territory  v.  Romero,  2  N.  M.  474,  holding  that  trial  ooort  is  only 
required  to  charge  as  to  such  degrees  of  crime  of  murder  as  there  is  evidence 
tending  to  sustain;  People  v.  Byrnes,  30  Cal.  206,  holding  it  unnecessary  for 
court  on  trial  for  indictment  for  murder,  to  give  definition  of  murder  in  second 
degree,  unless  there  is  evidence  tending  to  prove  that  crime  was  or  may  have 
been  of  that  grade  in  siven  instance. 

Distinguished  in  Wood  v.  State,  31  Fla.  221,  12  So.  539,  holding  that  chai^ge 
to  jury   should  give   law   applicable  to  all   facts  or  evidence,   and  should  not 
give  law  which  is  applicable  solely  to  facts  or  evidence  not  in  case. 
Right  to  review  instruction. 

Cited  in  People  v.  Smith,  57  Cal.  130,  holding  that  on  appeal,  instruction 
wiD  not  be  held  erroneous  unless  it  be  erroneous  under  every  conceivable  state 
of  facts  possible  under  record. 

Cited  in  reference  note  in  05  A.  D.  696,  on  presumption  that  lower  oourt't 
instructions  were  correct. 

—  In  absence  of  evidence  from  record. 

Cited  in  People  v.  Dick,  32  Cal.  213,  holding  that  if  action  of  court  below 
in  giving  or  refusing  instructions  is  erroneous  under  any  possible  state  of 
facts,  appellate  court  will  review  it,  notwithstanding  evidence  is  not  in 
record;  People  v.  Dick,  34  Cal.  663;  People  v.  Torres,  38  Cal.  141,— holding 
that  when  instructions  are  brought  up,  without  statement  of  evidence  in  view 
of  which  they  were  given  or  denied,  verdict  will  not  be  disturbed  imless  in- 
structions are  erroneous  under  every  conceivable  state  of  facts;  People  v.  Gil- 
bert, 60  Cal.  108,  holding  that  appellate  court  will  presume  in  favor  of  cor- 
rectness of  charge  to  jury  when  there  is  no  bill  of  exceptions  embodying  evi- 
dence; State  V.  Mason,  24  Mont.  340,  61  Pac.  861,  holding  that  instruction 
which  was  erroneous  under  any  and  every  conceivable  state  of  facts  was  re- 
viewable on  appeal  though  record  contained  no  evidence. 

Cited  in  note  in  99  A.  D.  133,  134,  on  necessity  that  error  in  giving  or  re- 
fusing instructions  appear  of  record. 

Review  of  facts  In  criminal  case. 

Cited  in  note  in  76  A.  D.  507,  as  to  when  facts  reviewable  on  appeal  in 
criminal  case. 

Condition  of  mind  preventing  premeditation. 

Cited  in  Territory  v.  Baker,  4  N.  M.  236,  13  Pac.  30,  holding  that  jury  had 
right  to  determine  whether  or  not  state  of  prisoner's  mind  was  such  as  to  rob 
him  of  premeditated  purpose  or  design  to  kilL 

—  Drunl&enness  as  evidence  of. 

Cited  in  People  v.  Harris,  29  Cal.  678,  holding  evidence  of  drunkenness  ad- 
missible not  as  excuse  for  crime  but  to  show  condition  of  accused's  mind;  Peo- 
ple V.  Williams,  43  Cal.  344,  holding  evidence  of  drunkenness  admissible  for 
purpose  solely  of  passing  on  fact  of  premeditation;  People  v.  Vincent,  95  Cal. 
425,  30  Pac.  581,  holding  that  evidence  of  drunkenness  can  only  be  considered 
by  jury  for  purpose  of  determining  degree  of  crime;  People  v.  Blake,  65  Cal. 
275,  4  Pac.  1 ;  People  v.  Hill,  123  Cal.  47,  65  Pac.  692,  holding  evidence  of  in- 
toxication admissible  in  cases  of  homicide  to  show  condition  of  defendant's 
mind. 
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Cited  in  refereooe  note  in  95  A.  D.  775,  on  voluntary  intoxication  as  excuse 
for  crime  committed  by  one  while  acting  under  its  influence. 

Cited  in  notes  in  8  L.R.A.  33,  on  volimtary  intoxication  as  extenuation  of 
crime;  36  L.RJ^.  470,  as  to  when  intoxication  may  be  shown  as  affecting  intent 
in  committing  homicide;  36  L.R.A.  474,  as  to  when  intoxication  may  be  shown 
on  trial  for  homicide  on  question  of  deliberation  and  premeditation. 
Malice  as  nec^essary  ingredient  in  murder. 

Cited  in  Roberts  v.  Columbet,  63  Cal.  22,  holding  malice  aforethought  neces- 
sary ingredient  in  crime  of  murder. 
Murder  in  different  degrees  aa  distinct  offenses. 

Cited  in  Brannigan  v.  People,  3  Utah,  488,  24  Pac.  767,  holding  that  murder 
in  first  and  second  degree  are  not  two  distinct  offenses. 
Riglit  to  refnse  instruction  already  given. 

Cited  in  People  y.  Strong,  30  Cal.  151,  holding  that  it  is  not  error  in  criminal 
case  to  refuse  to  give  instructions  to  jury,  substance  of  which  have  already 
been  given,  although  it  is  better  for  court  to  give  than  to  refuse  them. 

Cited  in  note  in  99  A.  D.  127,  on  when  instructions  requested  should  be  re- 
fused. 

When  error  is  ground  for  rerersal. 

Cited  in  People  v.  Brotherton,  47  Cal.  388,  holding  that  error  sufficient  to 
reverse  judgment  must  be  such  as  produced  injury  to  substantial  rights  of  de- 
fendant during  criminal  trial;  People  t.  Best,  39  Cal.  690,  holding  that  when 
error  is  alleged  it  must  be  affirmatively  shown  by  party  alleging  it. 

87  AM.  DBC.  102,  DBIiAND  v.  HI£TT,  27  CAIi.  611. 
Accord  and  satisfaction. 

Cited  in  reference  note  in  01  A.  D.  183,  on  what  constitutes  accord  and 
satisfaction. 

Cited  in  notes  in  100  A.  S.  R.  419,  on  accord  and  satisfaction  of  judgment  or 
decree;  100  A.  S.  R.  428,  on  necessity  of  consideration  for  accord  and  satis- 
faction; 100  A.  S.  R.  429,  on  distinction  between  liquidated  and  unliquidated 
claims  as  to  sufficiency  of  consideration  for  accord  and  satisfaction. 

—  By  part  payment. 

Cited  in  Siddall  v.  Clark,  89  Cal.  321,  26  Pac.  829,  holding  that  agreement 
to  discharge  judgment  for  sum  less  than  amount  for  which  it  was  rendered  is 
void;  Marshall  v.  Bullard,  114  Iowa,  462,  54  L.R.A.  862,  87  N.  W.  427;  Brock- 
ley  V.  Brockley,  122  Pa.  1,  22  W.  N.  C.  336,  19  Pittsb.  L.  J.  N.  S.  257,  45 
Phila.  Leg.  Int  456,  15  Atl.  646, — holding  that  agreement  between  debtor  and 
creditor  for  acceptance  of  part  of  debt,  in  satisfaction  of  whole  is  void  for  want 
of  consideration. 

Cited  in  reference  notes  in  91  A.  D.  244,  on  effect  of  part  payment  of  judg- 
ment under  contract  that  it  shall  discharge  whole ;  1  A.  S.  R.  398,  as  to  whether 
payment  of  less  sum  discharges  debt. 

Cited  in  notes  in  20  L.R.A.  786,  on  accord  and  satisfaction  by  part  payment; 
1  E.  R.  C.  391,  on  parol  promise  to  accept  smaller  sum  than  due  as  satisfac- 
tion. 

87  AM.  DEC.  103.  RAMSDEXIi  v.  FUIiliER,  28  CAIi.  87. 
Wliat  is  separate  property  of  husband  or  wife. 

Cited  in  Kraemer  v.  Kraemer,  52  Cal.  302,  holding  real  property  purchased 
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during  coverture  with  funds  which  constituted  part  of  separate  estate  of  hu<^* 
band  or  wife,  separate  property;  Jackson  v.  Torrenee,  83  Cal.  521,  23  Pac  695, 
holding  land  purchased  with  wife's  separate  funds,  her  separate  property. 

Cited  in  reference  note  in  69  A.  S.  R.  944,  on  presumption  as  to  wife's  sepa- 
rate estate. 

Cited  in  notes  in  57  A.  D.  194,  on  effect  of  purchase  by  and  deed  to  married 
woman;  86  A.  D.  634,  on  distinguishing  separate  property  from  community 
property. 

Equitable  relief  against  cloud  upon  title. 

Cited  in  Porter  t.  Pico,  55  CaL  165,  holding  that  equitable  relief  may  be 
had  against  conveyances  which,  though  ineffectual  to  pass  title,  will  cast  cloud 
thereon;  Roman  Catholic  Archbishop  v.  Shipman,  60  Cal.  586,  11  Pae.  343, 
holding  that  equity  will  not  enjoin  sale  under  judgment  for  foreclosure  of  lien 
as  cloud  upon  title  at  instance  of  one  owning  fee  and  in  actual  possession  of 
land,  but  not  party  to  judgment. 

Cited  in  reference  note  in  28  A.  S.  R.  33,  on  removal  of  cloud  from  title  in 
equity. 

What  constitutes  community  property. 

Cited  in  Svetinich  v.  Sheean,  124  CaL  216,  71  A.  S.  R.  50,  56  Pac.  1028,  hold- 
ing that  property  conveyed  for  money  consideration  to  either  or  both  spouses 
is  community  property. 
-« Preaumption  aa  to. 

Cited  in  Schuyler  v.  Broughton,  70  Cal.  282,  11  Pac  719,  holding  that  where 
real  property  has  been  conveyed  to  married  woman  by  deed  which  shows  on  its 
face  consideration  paid  by  her,  legal  presumption  is  that  property  was  pur- 
chased  by  community  funds,  and  became  community  property  of  husband  and 
wife;  McComb  v.  Spangler,  71  Cal.  418,  12  Pac.  347,  holding  that  deed  being 
silent  as  to  source  of  consideration,  presumption  is  that  property  conveyed 
for  valuable  consideration  to  either  spouse,  belongs  to  community;  Morgan  v. 
Lones,  78  Cal.  58,  20  Pac.  248,  holding  that  presumption  is,  that  property 
acquired  by  purchase  during  marriage  is  communify  property;  Dimmick  v. 
Dimmick,  95  Cal.  323,  30  Pac.  547,  holding  that  real  estate  acquired  by  pur- 
chase during  coverture  is  presumed  to  be  community  property. 

Cited  in  notes  in  58  A.  D.  112,  on  presumption  that  property  purchased  dur- 
ing marriage  is  conmiunity  property;  73  A.  D.  543,  on  presumption  that  all 
property  acquired  during  community  belongs  to  community;  86  A.  D.  637,  on 
presumption  that  real  property  acquired  during  marriage  is  community  prop- 
erty; 96  A.  D.  423,  as  to  whether  deed  can  vest  property  as  separate  estate 
in  absence  of  evidence  as  to  source  of  purchase  money. 
—  Rebuttal  of  presumption  of  community. 

Cited  in  Peck  v.  Vandenberg,  30  Cal.  11;  Peck  v.  Brummagim,  31  Cal.  440, 
89  A.  D.  195, — holding  that  presumption  that  land  is  common  property  of 
husband  and  wife,  when  conveyance  is  made  to  either  and  recites  valuable 
money  consideration  not  stated  to  have  been  separate  property  of  either,  may 
be  rebutted;  Higgins  v.  Higgins,  46  Cal.  259,  holding  that  although  prima 
facie  bargain  and  sale  deed  of  property  to  wife  makes  it  common  property, 
yet  wife  may  show  by  extrinsic  evidence  that  it  was  intended  as  deed  of  gift 
and  that  it  is  her  separate  property;  Tolman  v.  Smith,  85  Cal.  280,  24  Pac. 
743,  holding  that  presumption  that  property  acquired  by  husband  or  wife 
during  matrimony   is   community   property,   could   only   be  overcome   by    clear 
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aad  satisfactory  evidence;  Neher  v.  Arm  jo,  9  N.  M.  325,  54  Pac.  236,  holding 
that  legal  presumption  that  property  acquired  by  either  husband  or  wife  dur- 
ing matrimony  is  communify  property,  may  be  overcome  by  clear  and  conclusive 
proof  to  contrary. 

Cited  in  notes  in  86  A.  D.  638,  as  to  when  and  how  presumption  of  com- 
munity property  may  be  rebutted;  86  A.  D.  639,  as  to  whether  presumption 
that  property  is  community  can  be  rebutted  as  against  bona  fide  purchaser 
from  husband. 

Parol  evidence  as  to  consideration  of  deed. 

Cited  in  Lake  v.  Bender,  18  Xev.  361,  4  Pac.  711,  holding  parol  evidence  ad- 
missible to  sliow  that  consideration  of  deed  was  other  property  given  in  ex- 
change, instead  of  money  consideration  as  expressed  in  deed. 

Cited  in  note  in  20  L.R.A.  112,  on  parol  evidence  as  to  consideration  for 
deed  'by  or  to  a  married  woman. 

Suflflctency  of  notice  of  wife's  separate 'property. 

Cited  in'Vassault  v.  Austin,  36  Cal.  691,  holding  that  purchase  in  name  of 
wife  in  usual  course  of  business  is  sufficient  notice  to  put  third  persons  on 
inquiry  whether  property  was  separate  property  or  not;  Gwynn  v.  Dierssen, 
101  Cal.  563,  36  Pac.  103,  holding  that  all  parties  purchasing  real  estate  stand- 
ing in  name  of  wife,  where  deed  presumptively  or  in  fact  was  given  for  money 
consideration,  during  coverture,  do  so  at  their  peril. 

87  AH.  DEC.  107,  STEVENSON  v.  SMITH,  28  CAIi.  102. 

Necessity  of  specially  pleading  spedftl  damages. 

Cited  in  Treadwell  v.  Whittier,  80  Cal.  674,  13  A.  S.  R.  176,  6  L.R.A.  498, 
22  Pac.  266,  holding  that  damages  naturally  though  not  necessarily  resulting 
from  act  must  be  specially  pleaded;  The  Director,  26  Fed.  708;  Gay  v.  Winter, 
34  Cal.  168;  Lewiston  Turnp.  Co.  v.  Shasta  k  W.  Wagon  Road  Co.  41  Cal. 
562;  Union  Traction  Co.  v.  Sullivan,  38  Ind.  App.  613,  76  N.  E.  116, — holding 
that  special  damages  must  be  alleged  and  particylarly  stated;  Harron,  Ridcard 
k  McCone  v.  Wilson,  L.  &  Co.  4  Cal.  App.  488,  88  Pac  612;  Parker  v.  Bond, 
5  Mont.  1,  1  Pac  209, — holding  special  damages  must  be  specially  all^;ed; 
Tucker  v.  Parks,  7  Colo.  62,  1  Pac.  427,  holding  that  special  damages  must  be 
specifically  set  forth  in  action  of  replevin;  Buckley  v.  Buckley,  12  Nev.  423, 
holding  that  damages  allowable  on  account  of  loss  of  wool  being  special 
should  be  particularly  specified;  Fleming  v.  Baltimore  &  O.  R.  Co.  51  W.  Va. 
64,  41  S.  E.  168,  holding  that  special  damages  for  obstruction  of  private  right 
of  way  must  be  specially  alleged. 

Cited  in  feferenoe  notes  in  100  A.  D.  217,  on  necessity  of  specifically  alleg- 
ing special  damages;  13  A.  S.  R.  200,  on  necessity  of  pleading  special  damage. 

What  reviewable  on  appeal. 

Cited  in  Lasky  v.  Davis,  33  Cal.  677;  Dooley  v.  Norton,  41  Cal.  439,— hold- 
ing that  error  in  taxing  costs  can  be  reviewed  only  on  appeal  from  judgment; 
Jones  V.  St.  John's  Irrigating  Co.  2  Idaho,  58,  3  Pac.  1,  holding  that  on  ap- 
peal court  will  only  notice  errors  committed  against  appellant,  and  not  those 
committed  against  appellee. 

Measure  of  damages. 

Cited  in  reference  note  in  90  A.  D.  438,  on  damages  recoverable  on  attaeh- 
ment  bond  for  wrongful  attachment. 
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Cited  in  note  in  69  L.R.A.  288,  on  depreciation  of  property  seized  under  re- 
plevin. 

87  AM.  DEO.  110,  PEOPOC  EX  RBXk  POIiHSaiUS  ▼.  PRATT,  28  GAI^. 
166. 

When   mandamns   will   lie. 

Cited  in  reference  note  in  25  A.  S.  R.  34,  on  when  mandamus  wiU  lie. 
Cited  in  note  in  3  LkR.A.  55,  on  purpoae  of  writ  of  mandamus  as  purely 
mandatory. 

—  To  ooiirt. 

Cited  in  People  ex  reL  Wheaton  v.  Weston,  28  CaL  639,  holding  th&t  man- 
damus will  not  lie  to  compel  county  judge  to  try  cause  on  ground  that  he 
has  improperly  dismissed  appeal  taken  from  justices  court;  Lewis  v.  Basrday, 
36  CaL  213,  holding  that  mandamus  will  not  lie  to  compel  county  court  to 
reinstate  case  when  appeal  has  been  dismissed,  even  if  court  acted  erroneously; 
People  T.  Sexton,  37  Cal.  532,  holding  that  motion  for  leave  to  intervene  in 
action  presents  judicial  question,  decision  of  which  cannot  be  reviewed  by 
mandamus;  Beguhl  v.  Swan,  39  Cal.  411,  holding  that  when  court  below  has 
entertained  jurisdiction  of  action,  its  proceedings,  however  erroneous,  cannot 
be  reviewed  on  application  for  mandamus;  Strong  v.  Grant,  99  Cal.  100,  33 
Pac.  733,  holding  that  mandamus  does  not  lie  to  correct  errors  of  court  in 
passing  upon  questions  regularly  submitted  to  it  in  course  of  judicial  proceed- 
ing, or  to  control  exercise  of  its  discretion ;  People  ei  rei.  TSesford  ▼.  Superior 
Ct.  114  CaL  466,  46  Pac.  383,  holding  that  question  whether  judicial  action 
of  court  is  erroneous,  cannot  be  considered  upon  writ  of  mandate;  Shoshone 
County  V.  Mayhew,  5  Idaho,  572,  51  Pac.  411,  holding  that  mandamus  will  not 
lie  to  reverse  order  of  inferior  tribunal  containing  hearing  of  action  or  pro- 
ceeding before  it,  when  such  inferior  tribunal  is  exercising  judicial  discretion 
vested  in  it  by  law. 

Cited  in  reference  notes  in  95  A.  D.  333,  on  mandamus  not  issuable  to  con- 
trol discretion;  98  A.  D.  375,  on  mandamus  to  compel  judge  to  enter  particular 
Judgment  or  to  review  judicial  act. 

87  AM.  DEC.  Ill,  FRANKLIN  v.  DORIiAND,  28  CAL.   175. 
Bstoppel  by  deed. 

Cited  in  Satterlee  v.  Bliss,  36  Cal.  489,  holding  that  strangers  to  deed  are 
not  precluded  from  showing  purpose  for  which  it  was  executed. 

Cited  in  reference  note  in  91  A.  D.  183,  on  what  constitutes  estoppel  in  pais. 

What  controls  boundaries  off  lands. 

Cited  in  reference  notes  in  3  A.  S.  R.  721,  on  what  controls  boundaries  of 
lands;  94  A.  D.  313,  on  relative  weight  in  description  of  boundaries  of  monu- 
ments, courses,  and  distances,  and  quantity;  39  A.  S.  R.  825,  on  monuments 
and  natural  objects  prevailing  over  courses  and  distances;  100  A.  D.  738,  on 
preference  of  monuments  to  courses  and  distances  in  fixing  boundaries. 

Cited  in  note  in  4  L.K.A.  426,  on  descriptions  in  deeds. 

Recitals  in  deeds  as  evidence. 

Cited  in  reference  notes  in  40  A.  S.  R.  81,  on  admissibility  of  recitals  ia 
deeds  as  evidence;   125  A.  S.  R.  965,  on  recitals  in  deeds  as  evidence. 
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Adverse  possession  by  grantor. 

Cited  in  Lord  v.  Sawyer,  67  Cal.  65,  holding  that  grantor  of  land  may  subse- 
quently acquire  title  thereto  by  adverse  possession;  Dorland  v.  Magilton,  47 
Cal.  485;  Garabaldi  v.  Shattuck,  70  Cal.  611,  11  Pac.  778,— holding  that 
grantor  of  land  who  remains  in  adverse  possession  thereof  for  period  prescribed 
by  statute  of  limitations  obtains  title  as  against  his  grantee;  Baker  v.  Clark, 
128  Cal.  181,  60  Pac.  677,  holding  that  execution  of  deed  does  not  prevent 
grantor  from  afterward  acquiring  title  by  adverse  possession  against  his 
grantee. 

Cited  in  reference  note  in  94  A.  D.  333,  on  effect  of  adverse  possession  of 
lands  for  statutory  period  by  grantor. 

87  AM.  DEC.  115,  McCOBfB  ▼.  REEID,  28  OAIi.  281. 

Validity  of  attachment. 

Cited  in  reference  note  in  7  A.  S.  R.  633,  on  invalidity  of  attachment  regular 
on  face  for  insufficiency  of  complaint. 
Objections  to  regalarity  of  attachment  proceedings. 

Cited  in  Mentzer  v.  Ellison,  7  Colo.  App.  316,  43  Pac.  464  (dissenting  opin- 
ion), to  point  that  objections  to  regularity  of  attachment  proceedings  cannot 
be  first  raised  in  collateral  suits;  Moresi  v.  Swift,  16  Nev.  216,  holding  that 
objection  to  validity  of  attachment  upon  ground  that  affidavit  and  undertaking 
was  defective,  cannot  be  raised  by  third  party  in  collateral  proceeding. 

Cited  in  notes  in  36  L.R.A.  767,  on  right  of  attachment  creditors  to  question 
validity  of  attachments;  36  L.R.A.  777,  on  right  of  creditors  to  question  valid- 
ity of  attachment  for  illegality  or  irregularity  in  proceedings. 
Necessity  of  specially  pleading  defense. 

Cited  in  Nordholt  v.  Nordholt,  87  Cal.  562,  22  A.  S.  R.  268,  26  Pac.   599, 
holding  that  if  trust  is  executed  by  deed  made  in  pursuance  thereof,  execution 
of  which  is  admitted,  it  cannot  be  proved  that  it  was  made  under  duress  unless 
duress  is  specially  pleaded  as  affirmative  matter  in  avoidance  of  deed. 
Priority  of  attachments. 

Cited  in  reference  notes  in  63  A.  S.  R.  166,  on  priority  of  attachments;   62 
A.  S.  R.   606,  on  priority  between  attachments,  and  officers'  duty  in   regard 
thereto. 
Duty  of  sheriff  concerning  irregular  process. 

Cited  in  note  in  96  A.  D.  427,  on  sheriff's  duty  in  respect  to  service  of  ir- 
regular process. 

Pleading  in  case  of  liability  to  make  payment  In  coin. 

Cited  in  notes  in  20  L.R.A.  697,  on  pleading  and  procedure  in  case  of  liabil- 
ity to  make  payment  in  coin;  87  A.  D.  126,  as  to  when  and  to  what  extent 
courts  will  recognize  different  kinds  of  money,  both  being  legal  tender. 

87  AM.  DBO.  121,  I/ANE  ▼.  6LUCKAUF,  28  OAIj.  288. 
Compensation  for  default  in  payment. of  gold  coin. 

Cited  in  Burnett  v.  Steams,  33  Cal.  468,  holding  judgment  for  gold  coin 
properly  reniiered  in  action  upon  note  and  mortgage  by  terms  of  which  pay- 
ments promised  and  secured,  are  to  be  made  in  United  States  gold  coin,  or  in 
default  of  that  then  in  legal  tender  notes  at  their  market  value  in  gold  coin 
in   San   Francisco  market;    Knox  v.   Gerhauser,   3  Mont.   267,   holding  that  if 
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default  be  made  in  payment  of  gold  coin,  then  as  compensation  therefor  market 
value  of  such  gold  coin,  at  time  and  place  of  trial,  is  to  be  assessed  upon  proper 
proof  made,  in  legal  tender  paper  dollars. 
Judgrment  for  specific  kind  of  money. 

Cited  in  reference  notes  in  91  A.  D.  571,  on  when  judgment  for  ipeeifie  kind 
of  money  will  be  rendered;   91  A.  D.  670,  on  judgments  which  may  be  made 
payable  in  gold  coin. 
Effect  of  legal  tender  acts  upon  contracts. 

Cited  in  reference  notes  in  89  A.  D.  648,  on  effect  of  legal  tender  acts  upon 
contracts  to  pay  in  gold;  91  A.  D.  138,  on  effect  of  legal  tender  acta  upon  con- 
tracts; 95  A.  D.  368,  on  effect  of  legal  tender  acts  upon  specific  contracts  to 
pay  in  gold. 

Cited  in  note  in  29  L.R.A.  521,  on  application  of  l^gal  tender  act  to  specific 
contracts  for  coin. 

Effect  of  specific  contract  act. 

Cited  in  Fox  t.  Minor,  32  Cal.  Ill,  91  A.  D.  566,  as  to  effect  of  specific  con- 
tract act. 

Including  interest  in  verdict. 

Cited  in  Texas  &  St.  L.  R.  Co.  v.  Donnelly,  46  Ark.  87,  holding  that  in  action 
upon  account  where  prayer  is  for  judgment  for  amount  of  account  and  for  cost 
and   other   relief  interest  may  be  added  to  amount  found  due  from  time  it 
was  payable  to  time  of  trial. 
Right  to  grant  relief  not  asked  for  In  complaint. 

Cited  in  Cassacia  v.  Phcsnix  Ins.  Co.  28  Cal.  628,  holding  that  if  answer  is 
filed,  judgment  may  be  rendered  for  principal  and  interest  added  thereto,  al- 
though complaint  only  pray  for  judgment  for  principal;  Corcoran  t.  Doll,  32 
Cal.  82,  holding  that  where  judgment  is  upon  trial,  court  may  grant  any  relief 
which  is  within  issue,  notwithstanding  it  may  not  be  included  in  prayer  of 
complaint;  Nevada  County  k  S.  Canal  Co.  v.  Kidd,  37  CaL  282,  holding  that 
if  party  does  not  demand  proper  relief  it  is  duty  of  court  to  grant  him  such 
relief  as  he  may  be  entitled  to  upon  facts  of  case;  Gkiutier  T.  English,  29  Gal. 
165.  holding  that  no  greater  relief  can  be  allowed  than  that  prayed  for  in  com- 
plaint, where  judgment  is  by  default;  Rhemke  v.  Clinton.  2  Utah,  280,  hold- 
ing that  court  cannot,  in  absence  of  answer,  grant  relief  not  demanded. 

87  AM.  DEC.  128,  FERRBA  v.  KNIPE,  28  CAL.  340. 
Rights  of  riparian  proprietors  to  use  of  water  in  stream. 

Cited  in  Union  Mill  &  Min.  Co.  v.  Dangberg,  81  Fed.  73,  holding  to  point  that 
riparian  proprietor  must  so  use  water  of  stream  as  not  to  injure  rights  of 
others;  Anderson  v.  Bassman,  140  Fed.  14,  holding  that  riparian  proprietor  is 
only  entitled  to  reasonable  use  of  water  of  stream;  Lux  v.  Haggin,  69  Cal.  255, 
10  Pac  674;  Stanford  v.  Felt,  71  Cal.  249,  16  Pac.  900,— holding  that  right  of 
riparian  proprietor  to  flow  of  stream  extends  to  natural  and  usual  flow  of  all 
water  of  stream. 

Cited  in  reference  notes  in  90  A.  D.  641,  on  right  of  riparian  proprietor  to  use 
of  stream;  97  A.  D.  565;  3  A.  S.  R.  797,— on  rights  of  riparian  owners  to  use  of 
water  in  stream. 

Cited  in  notes  in  43  A.  D.  276,  on  respectire  rights  of  riparian  owners  to  use 
of  water;  25  E.  R.  C.  410,  on  right  of  riparian  owner  to  use  of  water 
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—  Rifht  of  upper  proprietor  to  obstruct  or  divert  stream. 

Cited  in  Heilbron  ▼.  Fowler  Switch  Canal  Co.  75  Cal.  426,  7  A.  S.  R.  183, 
17  Pac.  536,  holding  that  riparian  proprietor  is  entitled  to  injunction  to  restrain 
unlawful  diversion  of  waters  of  stream  adjoining  his  land,  although  injury 
caused  by  diversion  is  incapable  of  ascertainment,  or  of  being  estimated  in 
damages;  Bameich  v.  Mercy,  136  Cal.  205,  68  Pac.  589,  holding  that  lower 
proprietor  may  enjoin  upper  riparian  proprietor  from  maintaining  dam  upon 
his  land  which  causes  stream  to  back  up  and  spread  over  large  surface,  and  to  be 
lost  to  considerable  extent  by  absorption  and  evaporation;  White  v.  East  Lake 
Land  Co.  96  Ga.  415,  51  A.  S.  R.  141,  23  S.  E.  393,  holding  that  upper  pro- 
prietor has  no  right  to  divert  stream  to  injury  of  lower  proprietor;  Lonsdale 
Co.  V.  Woonsocket,  25  R.  I.  428,  56  Atl.  448,  holding  that  municipal  corporation 
could  not,  from  mere  fact  of  owning  land  upon  water  course,  acquire  right  to 
divert  water  in  sufficient  quantities  to  supply  domestic  wants  of  its  inhabitants  to 
injury  of  other  riparian  proprietors;  Lone  Tree  Ditch  Co.  v.  Rapid  City  Electric 
Gaslight  Co.  16  S.  D.  451,  93  N.  W.  650,  holding  that  upper  proprietor  has  no 
right  to  dam  up  water  in  stream  during  day  and  discharge  it  in  large  quantities 
during  night  in  order  to  run  mill,  to  injury  of  lower  proprietor. 

Cited  in  notes  in  79  A.  D.  644,  on  right  of  riparian  owner  to  detain  water; 
57  A.  D.  687,  on  detention  of  water;  41  L.R.A  746,  on  correlative  rights  of 
upper  and  lower  proprietors  as  to  diminution  of  flow  of  stream;  15  L.R.A. 
(N.S.)  240,  on  care  necessary  to  avoid  waste  in  diverting  water  from  stream 
under  right  of  appropriation. 
—  What  is  an  unlawful  diversion. 

Cited  in  California  Pastoral  Agri.  Co.  v.  Enterprise  Canal  ft  Land  Co.  127 
Fed.  741,  as  to  what  constitutes  unlawful  diversion  of  stream. 

Cited  in  note  in  59  L.R.A.  334,  on  liability  for  facilitating  evaporation  from 
stream. 

87  AM.  DEO.  ISO,  TYLGR  v.  GREEN,  28  CAIi.  406. 
Rights  of  pre-emptors  on  pnbllc  lands. 

Cited  in  reference  notes  in  3  A.  S.  R.  888,  on  rights  of  prt-emptors;  35  A.  8. 
R.  267,  on  sale  of  lands  before  patent  issued;  39  A.  S.  R.  768;  42  A.  S.  R.  488,— 
on  rights  of  settlers  on  public  lands;  79  A.  S.  R.  36,  on  title  of  preemptor. 

Cited  in  note  in  31  A.  S.  R.  198,  on  alienability  of  settlers'  rights  in  public 
land. 
Privity  with  state  as  essential  to  attack  on  patent  to  land. 

Cited  in  Schieffery  v.  Tapia,  68  Cal.  184,  8  Pac.  878,  holding  that  party,  not 
having  shown  any  privity  with  state,  could  not  attack  patent  from  it. 

Reversal  for  nonprejudicial  error. 

Cited  in  reference  notes  in  90  A.  D.  554;  92  A.  D.  340, — on  error  without 
prejudice  as  ground  for  reversal;  94  A.  D.  363,  as  to  whether  judgment  will  be 
reversed  for  admission  of  improper  evidence  not  harmful. 

87  AM.  DEO.   1S5,  CARPENTIER  v.  MENDENHAIiL,   28  CAL.   4S4. 

Followed  without  discussion  in  Carpentier  v.  Gardiner,  29  Cal.  160. 

Finding  of  onster. 

Cited  in  Packard  v.  Johnson,  57  CaL  180,  as  to  difference  between  finding  In 
special  verdict,  of  ouster,  and  of  probative  facts,  which  go  toward  establishing 
ouster. 

Am.  Dec.  Vol.   XII.— 2. 
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Adverse  possession  between  cotenants.  ' 

Cited  in  reference  notes  in  94  A.  D.  358,  on  possession  of  one  cotehant  as 
possession  of  all ;  94  A.  D.  358,  on  ouster  and  adverse  holding  betlveen  cotenants 
and  proof  thereof;  97  A.  D.  247,  on  presumption  that  possession  of  one  t^iant  in 
common  is  amicable;  8  A.  S.  K.  821,  on  effect  on  adverse  possession  of  pos- 
sessor afterward  becoming  tenant  in  ocnnmon;  35  A.  S.  R.  73,  on  adverse  pos- 
session between  cotenants. 

Ouster  as  qneatlon  off  fact. 

Cited  in  reference  notes  in  92  A.  D.  589,  on  ouster  as  question  of  fact  in 
ejectment  by  tenant  against  cotenant;  100  A.  I>.  669,  on  presuming  possession 
of  one  tenant  in  common  to  be  unlawful  or  adverse. 

Necessity  of  finding  upon  point  at  issue. 

Cited  in  Board  of  Education  v.  Martin,  92  Cal.  209,  28  Pac  799,  holding  that 
in  action  of  ejectment  where  plaintiff's  title  depends  upon  reservation  by  city 
and  that  of  defendants  depends  upon  fact  that  it  had  not  been  so  reserved,  trial 
court  should  find  directly  upon  issue  as  to  whether  or  not  such  reservation  had 
been  made. 

Necessity  of  averment  of  ouster  in  ejectment. 

Cited  in  Bell  v.  Hudson,  73  Cal.  285,  2  A.  8.  R,  791,  14  Pac  791,  holding 
that  where  allegation  in  complaint  does  not  amount  to  averment  of  ouster,  it 
cannot  be  treated  as  action  of  ejectment  between  co-tenants. 

Necessity  of  proving  gist  of  action. 

Cited  in  Pico  v.  Colimas,  32  Cal.  578,  holding  that  if  plaintiff,  in  action  to 
recovei[  damages  for  unlawful  entry  and  removal  of  gate,  fail  to  prove  entry 
he  can  not  recover  for  matter  pf  aggravation. 

Pnrcha^  of  title  as  affecting  adverse  possession. 

Cited  in  McClaskey  v.  Barr,  47  Fed.  154,  holding  that  where  persons  unlaw- 
fully taking  possession  of  land  afterwards  become  tenants  in  common  in  owner- 
ship of  same,  their  possession  thereupon  loses  its  hostile  character;  Elder  v. 
McClaskey,  17  C.  C.  A.  261,  37  U.  S.  App.  199,  70  Fed.  529,  holding  that,  gener- 
ftlly^  if  party's  possession  began  under  claim  of  title  in  fee,  purchase  of  another 
title  will  not  affect  his  adverse  possession;  Carpentier  v.  Small,  35  Cal.  346, 
holding  that  if  defendant  in  ejectment  who  is  in  possession  without  claim  or 
color  of  title,  buys  fractional  interest  in  demanded  premises,  pei)dente  lite  this 
purchase  thenceforth  presumptively  divests  his  possession  of  its  hostile  charac- 
ter; Frick  V.  Sinon,  75  Cal.  337,  7  A.  S.  R.  177,  17  Pac.  439,  holding  that  party 
in  actual,  exclusive,  and  adverse  possession  of  tract  of  land,  legal  title  to  which 
is  held  by  several  persons  as  tenants  in  common,  by  taking  deed  of  entire  tract 
from  one  of  cotenants  and  continuing  in  possession  under  it  does  not  beeome 
co-tenant  with  other  holders  of  legal  title. 

Damages  recoverable  from  time  of  ouster. 

Cited  in  Carpentier  v.  Mitchell,  29  Cal.  330,  holding  that  in^ action  to  recover 
possession  of  land  by  tenant  in  common  against  co-tenant,  plaintiff  can  reoover 
damages  oAly  from  time  actual  ouster  is  proved. 

Fraudulent  intent  as  question  of  fact. 

Cited  in  Bull  v.  Bray,  89  Cal.  286,  13  L.R.A.  576,  26  Pac.  873,  holding  ques- 
tion as  to  whether  conveyance  was  made  with  fraudulent  intent,  on^  of  fact. 
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£Joctment  by  one  cotenant  against  another. 

Cited  in  notes  in  98  A.  D.  298,  on  ejectment  by  tenant  in  common,  against  his 
cotenant;  60  A.  S.  R.  844,  on  ejectment  by  one  cotenant  against  another. 

87  AM.  DEC.  139,  RANDOIiPH  v.  HARRIS,  28  CAL.  561. 
Action  on  lost  instrument. 

Cited  in  reference  note  in  91  A.  D.  746,  on  action  on  lost  note. 
Cited  in  notes  in  13  A.  D.  482,  on  right  of  action  at  law  on  destroyed  bills 
and  notes;  94  A.  S.  R.  474,  475,  on  actions  on  lost  bond  of  indemnity. 

—  Tender  of  indemnity  as  prerequisite  to  action. 

Cited  in  Farmers'  Exch.  Bank  v.  Altura  Gold  Mill  &  Min.  Co.  1139  Oal.  263, 
(U  Pac.  1077,  holding  that  where  indemnity  bond  against  lost  note  is  not  tendered 
l>efore  suit,  but  is  offered  in  complaint  and  filed  with  it,  it  must  be  deemed  ten- 
dered when  complaint  is  served  and  if  defendant  then  offers  to  pay:  .or  to  let 
judgment  be  taken,  plaintiff  cannot  recover  costs;  Schuttler  v.  King)  13  Mont. 
226,  33  Pac.  938,  holding  that  tender  of  indemnity  before  suit  is  not  necessary 
to  entitle  plaintiff  to  judgment  in  action  upon  lost  negotiable  .ip^ruraent; 
Citizens'  Nat.  Bank  v.  Brown,  45  Ohio  St.  39,  4  A.  S.  R.  626,  11  N.  E.  799, 
holding  that  where  certificate  is  lost  by  payee,  and  same  has  never  been  indorsed 
by  him,  he  may  maintain  action  at  law  thereon  against  maker,  without  ten- 
dering indemnity  against  future  liability. 

Cited  in  reference  note  in  24  A.  S.  R.  566,  on  necessity  for  indemnity  in  ac- 
tions on  lost  or  destroyed  notes. 

Cited  in  note  in  60  A.  D.  581,  on  necessity  of  parties  suing  on  lost  neogtiable 
instrument  giving  indemnity. 
Jurisdiction  over  lost  bills  and  notes. 

Cited  in  note  in  13  A.  D.  481,  on  exclusiveness  of  equitable  jurisdiction  over 
lost  bills  and  notes. 
Sufficiency  of  denial  of  indorsement  of  negotiable  instrument.  , 

Cited  in  note  in  66  L.R.A.  531,  on  sufficiency  of  denial  of  indorsen^iont  in  ac- 
tions by  third  parties  on  negotiable  instruments. 

87  AM.  BBC.  142,  BURT  t.  WIIjSON,  28  CAIi.  632. 

Creation  of  trust. 

Cited  in  TiUaux  ▼.  Tillanx,  115  Cal.  663,  47  Pac.  691,  to  point  that  trust  does 
not  result  to  grantor  merely  because  there  was  no  consideration  for  conveyance. 

Parol  evidence  to  vary  deed. 

Cited  in  Rogers  v.  Ramey,  137  Mo.  698,  39  S.  W.  66,  holding  estate  ,cpnveyed 
by  warranty  deed  when  not  intended  as  mortgage  can  not  be  controll^i,  limited 
or  enlarged  by  parol  evidence. 

—  Of  trust. 

Cited  in  Barr  v.  CDonnell,  76  Cal.  469,  9  A«  S.  R.  242,  18  Pac.  429,  holding 
tliat  if  land  be  conveyed  by  absolute  deed,  no  express  trust  in  favor  <  of  grantor 
can  be  raised  by  proof  of  parol  agreement  by  grantee  to  hold  property  in  trust 
or  reconvey  it;  Morrall  v.  Waterson,  7  Kan.  199,  holding  that  grantor,  in 
absolute  conveyance  reciting  valuable  consideration  and  acknowledging  its 
receipt,  cannot  show  parol  agreement  that  grantee  was  to  hold, land  conveyed 
in  trust  for  his  benefit. 
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Aelief  in  equity  from  mistake  of  law. 

Cited  Kapp  v.  Qimther,  95  CaL  63,  30  Pac  301,  holding  that  aferment  of 
mistake  of  law  does  not  bring  case  within  that  extreme  class  of  mistakes  of 
law  from  which  equity  will  relieve. 

Cited  in  reference  notes  in  100  A.  D.  187|  on  relief  against  mistake  of  law; 
3  A.  S.  R.  161,  on  grantor's  right  to  relief  from  mistake  as  to  legal  effect  of 
words. 

Cited  in  note  in  55  A.  S.  R.  515,  on  ignorance  of  one's  rights  under  deed  as 
ground  of  relief. 

Necessity  of  specially  pleading  fraud. 

Cited  in  Bickle  v.  Irvine,  9  Mont.  251,  23  Pac  244,  holding  that  facts  consti- 
tuting fraud  must  be  averred  in  cases  of  constructive  as  well  as  of  actual  fraud. 

Sufficiency  of  pleading  to  raise  statute  of  frauds. 

Cited  in  Feeney  v.  Howard,  79  Cal.  525,  12  A.  S.  R.  162,  4  L.R.A.  826,  21 
Pac.  984,  holding  that  if  plaintiff  relies  upon  contract  within  statute  of  frauds, 
denial  of  contract  is  suflScient  to  raise  question  of  its  validity  under  statute. 

Cited  in  reference  note  in  12  A.  S.  R.  171,  on  pleading  statute  of  frauds. 

Cited  in  notes  in  86  A.  D.  686,  687,  as  to  when  and  how  statute  of  frauds 
should  be  pleaded;  78  A.  S.  R.  657,  on  necessity  of  specially  pleading  statute  of 
frauds  where  contract  is  admitted. 
Waiver  of  statute  of  frauds. 

Cited  in  Jamison  v.  Hyde,  141  Cal.  109,  74  Pac.  695,  holding  that  answer 
admitting  contract  alleged  did  not  waive  protection  of  statute  of  frauds,  where 
contract  was  expressly  alleged  to  have  been  oral,  and  statute  of  frauds  was 
specially  pleaded. 

Cited  in  reference  note  in  93  A.  D.  758,  on  waiver  of  statute  of  frauds  by 
failure  to  plead  it. 

Right  to  Tender's  Hen. 

Cited  in  Reese  v.  Kinkead,  18  Nev.  126,  1  Pac.  667,  holding  that  where  one 
conveys  his  interest  in  copartnership  lands  to  copartner  he  is,  in  absence  of 
fraud,  entitled  to  vendor's  lien  for  purchase  price. 

Cited  in  note  in  4  A.  S.  R.  705,  on  lien  for  unpaid  purchase  money. 
Joinder  of  causes  of  action. 

Cited  in  reference  note  in  59  A.  S.  R.  707,  on  joinder  of  causes  of  action. 

87  AM.  DEC.  146,  BOYD  v.  BliANKMAN,  29  OAIi.  19. 
Purchase  of  property  by  one  acting  in  fiduciary  capacity. 

Cited  in  San  Diego  v.  San  Diego  ft  L.  A.  R.  Co.  44  CaL  106,  holding  that 
officer  of  city  cannot  act  officially  as  member  of  board  in  making  conveyance 
of  city  lands  to  corporation  in  which  he  is  also  stockholder  or  director;  Gol- 
son  V.  Dunlap,  73  Cal.  153,  14  Pac.  576,  holding  that  if  trustee  purchases  from 
himself  sale  is  voidable  at  election  of  cestui  que  trust;  Shelby  v.  Creighton,  65 
Neb.  485,  101  A.  S.  R.  630,  91  N.  W.  369,  holding  that  sale  to  trustee,  of  trust 
property,  is  not  void  at  all  times  and  under  all  circumstances. 

Cited  in  note  in  16  A.  D.  616,  on  trustees  dealing  with  cestui  que  trust 
in  relation  to  trust  estate. 
—  By  executor  or  administrator. 

Cited  in  Gray  v.  Quicksilver  Min.  Co.  68  Fed.  677,  as  to  validity  of  sale  to 
executor  or  administrator  of  property  of  estate  which  he  represents;  Guerrero 
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V.  Ballerino,  48  CaL  118,  as  to  whether  adminiBtrator  was  directly  or  indirectly 
purchaser  at  his  sale  of  intestate's  land;  Jones  v.  Hanna,  81  CaL  507^  22  Pac. 
883;  Burris  v.  Kennedy,  108  CaL  331,  41  Pac  458,— hdding  that  purchase  of 
property  of  estate  by  executor  or  administrator  per  interpositam  personam  is 
not  void  but  only  voidable  at  instance  of  parties  interested;  White  v.  Iselin, 
26  Minn.  487,  6  N.  W.  369,  holding  that  if  one,  at  sale  of  real  estate  by  executor, 
administrator,  or  guardian,  purchases  through  another,  contrary  to  statute 
r^;ulating  such  sales,  sale  is  not  absolutely  void  but  only  voidable  by  parties 
interested  in  estate  sold;  Furth  v.  Wyatt,  17  Nev.  180,  30  Pac.  828,  holding  that 
where  administrator  has,  without  actual  fraud,  purchased  property  of  estate 
at  his  own  sale,  transaction  is  not  absolutely  void  but  only  voidable  at  suit 
of  cestui  que  trust. 

Cited  in  reference  notes  in  12  A.  D.  86,  86,  on  executor's  right  to  become 
purchaser  of  assets  of  estate;  00  A.  D.  210,  on  purchase  by  administrator  at  his 
own  sale. 

Cited  in  note  in  78  A.  S.  R.  196,  on  power  of  executors  to  purchase  property 
of  estate. 

Collateral  attack  on  probate  order  of  sale. 

Cited  in  reference  note  in  91  A.  D.  622,  as  to  whether  probate  order  of  sale 
may  be  collaterally  attacked. 
Meaning  of  word  "Toid"  in  statute. 

Cited  in  Melms  v.  Pabet  Brewing  Co.  93  Wis.  163,  67  A.  &  R.  899,  66  N.  W. 
618,  on  use  of  word  void  in  statute  in  sense  of  voidable. 

Cited  in  note  in  9  A.  D.  246,  on  distinction  between  conveyances  void  and 
voidable. 

Voidability  of  judgment  procmred  by  fraud. 

Cited  in  Murchison  v.  White,  54  Tex.  78,  holding  that  fraud  perp^rated  by 
party  in  procuring  judgment  does  not  render  it  absolutely  void,  but  is  merely 
cause  for  having  it  declared  void,  in  proceeding  instituted  for  that  purpose  and 
in  proper  time,  as  between  parties  and  privies. 

liimitations  of  actions  in  equity. 

Cited  in  Broderick's  Will  (Kieley  v.  McGlynn)  21  WalL  603,  22  L.  ed.  599, 
to  point  that  statutes  of  limitations  apply  to  suits  in  equity  as  well  as  to 
actions  at  law;  Hale  v.  Coffin,  67  C.  C.  A.  528,  120  Fed.  470,  holding  that  stat- 
utory limitations  upon  personal  actions  have  been  generally  accepted  as  gov- 
erning proceedings  in  equity,  when  such  procedure  has  been  employed  to  enforcit 
legal  right;  Duff  v.  Duff,  71  CaL  613,  12  Pac.  570,  as  to  determination  by  rules 
of  equity,  of  limitations  affecting  actions  for  relief  on  ground  of  fraud  in  re- 
lation to  real  property,  where  rules  of  law  are  not  applicable;  Williams  v. 
Southern  P.  R.  Co.  150  CaL  624,  89  Pac.  599,  holding  that  provisions  of  code 
relative  to  limitation  of  actions  make  no  distinction  between  equitable  and  legal 
proceedings. 

Cited  in  reference  note  in  12  A.  D.  369,  on  application  of  statute  of  limita- 
tions in  equity. 

Complaint  in  action  for  relief  from  fraud. 

Cited  in  reference  note  in  95  A.  D.  98,  on  complaint  in  action  for  relief  on 
ground  of  fraud. 

Running  of  limitations  in  case  of  frand. 

Cited  in  Parker  v.  Kuhn,  21  Neb.  413,  69  A.  R.  838;  32  N.  W.  74,  holding  that 
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action  foi*  relief,  on  ground  of  fraud,  may  be  commenced  at  any  time  .within  four 
years  af t^r  diseover}*  of  facts  constituting  fraud,  or  of  facta  suflScient  to  put 
person  of  ordinary'  intelligence  and  prudenbe  on  inquiry  which  if  pursued,^  would 
lead  to  such  discovery;  Dannmeyer  v.  Colieman,  8  Sawy.  51,  11  Fed.  97;  Cur- 
rey  v.  Allen,  ^4  Cal.  254;  Castro  v.  Geil,  110  CaL  292,  52  A.  S.  R.  84,  42  Pae. 
804;  Young  v.  Wbittenhall,  16  Kan.  579;  McCalla  v.  Daugherty,  .4  Kan.  App. 
410,  46  Pac.  30;  Hiagins  v.  Crouse,  63  Hun,  134,  17  Sup.  Ct.  Rep.  696;  Ransome 
V.  Bearden,  50  Tex.  119;  Larsen  v.  Utah  Loan  &  T.  Co.  23  Utah,  449,  66  Pac 
208, — holding  that  where  relief  is  sought  on  ground  of  fraud,  statute  of  lim- 
itations does  not  begin  to  run  until  discovery  of  fraud;  Morgan  v.  Morgan,  10 
Wash.  99;  38  Pac.  1054,  holding  that  action  to  set  aside  deed  of  community 
land  to  husband  on  ground  of  fraud  must  be  brought  within  three  years  alter 
its  discovery. 

Cited  in  Reference  notes  in  1  A.  S.  R.  788,  on  running  of  limitations  after 
discovery  of  frauds  only;  81  A.  S.  R.  47,  on  fraud  as  preventing  operation  of 
statute  of  limitations. 

Cited  in  note  in  16  E.  R.  C.  258,  on  when  statute  of  limitations  runs  against 
cause  of  action  for  fraud. 
When  action  barred  by  limitations. 

Cited  in  Fay  v.  Costa,  2  Cal.  App.  241,  83  Pac.  275,  holding  that  demurrer 
on  ground  that  cause  of  action  accrued  more  than  four  years  before  action  was 
commenced,  must  be  sustained  if  such  fact  appears  from  complaint  and  action 
is  of  such  nature  that  it  would  be  barred  under  law  in  four  years,  or  in  any  less 
period;  Goodnow  v.  Parker,  ll2  Cal.  437,  44  Pac.  738;  Murphy  v.  Crowley,  140 
( al.  141,  73  Pac.  820, — holding  that  action  for  recovery  of  r^  property  is 
not  barred  except  by  five  years  statute  of  limitations. 
Negativing  exceptions  In  plea  of  statute  of  limitations. 

Cited  in  McMillan  v.  Cheeney,  30  Minn.  619,  16  N.  W.  404,  holding  that  it 
is  not  necessary- ,  in  plea  of  statute  of  limitations,  to  negative  except iona  to 
same. 

Pleading  statute  of  limitations. 

Cited  in  reference  note  in  95  A.  D.  161,  on  pleading  statute  of  limitations. 

87  AM.  DEO.  164,  FUNDED  DEBT  OOMRS.  T.  TOUNOER,  39  CAIi.  147. 
Authoriiy  of  attorney. 

Cited  in  Palmer  v.  Miller,  19  Ind.  App.  624,  49  N.  E.  975,  on  right  of  attorney 
to  bind  client  for  value  of  copies  of  evidence  furnished  by  stenographer,  and  used 
in  conduct  and  management  of  cause. 

Cited  in  reference  note  in  59  A.  S.  R.  852,  on  implied  power  of  attorney. 

Cited  in  note  in  80  A.  R.  359,  on  authority  of  attorney  at  law  to  bind  client. 
—  To  manage  action  generally. 

Cited  in  Bonni field  v.  Thorp,  71  Fed.  924,  holding  that  all  acts,  in  and  out 
of  court,  necesnari'  or  incidental  to  prosecution  or  management  of  suit,  and 
which  affect  remedy  only,  and  not  cause  of  action  are  to  be  performed  by 
attorney;  Crane  v.  Crane,  121  Cal.  99,  63  Pac.  433,  holding  that  defendant's 
conduct  in  presenting  answer  signed  by  himself  personally  was  irregular,  where 
attorneys  by  whom  he  had  previously  appeared  had  not  been  displaced;  Cres- 
cent Canal  Co.  v.  Montgomery,  124  Cal.  134,  56  Pac.  797|  holding  that  party 
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who  appears  by  attorney  is  bound  to  leave  to  hini  management  and  control  of 
cause,  so  long  as  he  remains  attorney  of  record,  and  can  only  be  heard  through 
him;  Tb;^ ^.  Haskell,  128  CaL  568,  79- A.  S.  K.  70,  61  Pac  89,  holding  that  party 
must  be  heai'd  iu<x>urt. through  his  attorney,  when  he  has  one;  Coonan  v.  Loe- 
wenthal,  1291  Gai.  197,  61  Pac.  940;  Boca  &  L.  R.  Co.  v.  Superior  Court,  150 
Cal.  153^  88  Pac.  718, — ^holding  that  plai|itiff  in  action  may  either  appear  in 
hifs  own  proper  person  or  by  attorney,  but  he  cannot  do  both;  Levy  v.  Brown, 
56  IfiSB.  "83i-holding  that  attorney  has  unlimited  authority  in  conducting  liti- 
gation of  his  client's  case. 

Cited  in  reference  notes  in  73  A.  S.  R.  581;  79  A.  S.  R.  73,— on  power  of 
attorney  to  control  action;  93  A.  S.  R.  169;  95  A.  S.  R.  137,— on  respective 
rights  andd  powers  of  attorney  and  client  to  manage  action. 

Cited  -iit(  note  in  93  A.  S.  R.  170,  on  exclusiveness  of  attorney's  control  of 
action. 

■  Distinguished  in  Clark  v.  Willett,  35  Cal.  534,  holding  that  attorneys 
appear  and  participate  in  court  proceedings  only  by  license  of  court. 

—  To  dismiss  action. 

Cited' ini  Merritt  t.  Campbell,  47  CaL  642;  Westbay  t.  Gray,  116  CaJL  660, 
48  Pac.  800,»^to  point  that  attorney  of  record  has  power  to  dismiss  action. 

AutKol*ltydf  client  as  against  attorney  of  record. 

Cited  in  Jones  v.  Spears,  56  Cal.  163,  holding  that  issuing  of  execution  on 
judgment  is  not  such  act  as  requires  direct  agency  of  attorney  in  case,  but 
may  be  ordei^d  by  plaintiff  himself. 

Cited-  in  reference  notes  in  26  A.  8.  R.  730,  as  to  when  client  mfty  change 
attorneys;  43^  A.  S.  R.  152;  93  A.  D.  683, — on  party's  right  to  change  his  attorney. 

—  To  dismiss  or  compromise  action. 

Cited  in  Mott  v.  Foster,  45  Cal.  72;  Wylie  v.  Sierro  Gold  Co.  120  Cal.  485, 
52  Pac  809i'— holding  that  if  party,  who  appears  and  is  represented  by  attorney 
of  record,  sfgns  stipulation  dismissing  action,  stipulation  will  have  no  effect 
and  will  be  disregarded  by  court;  Pence  v.  Sweeney,  8  Idaho,  181,  28  Pac  413, 
.IS  to  surreptitious  dealings  between  clients  of  opposing  counsel  for  compromise, 
Hettlement,  or  management  of  case. 

Cited  in  note  in  51  A.  S.  R.  262,  on  effect  of  compromise  before  judgment  on 
attorney's  charging  lien. 

Distinguished  in  Theilman  ▼.  Superior  Ct.  95  Cal.  224,  30  Pac  193,  on  right 
of  attorneys  for  plaintiff  in  divorce  suit  to  insist  that  cause  be  retained  until 
their  fees  are  paid,  against  expressed  wish  of  their  client  to  dismiss  action; 
Paulson  ▼.  Lyson,  12  N.  D.  354,  97  N.  W.  533,  1  A.  ft  £.  Ann.  Cas.  245,  hold- 
ing that  party  to  action,  without  assent  of  his  attorney,  may  consent  to  its 
dismissaL 

Sufficiency  of  attorney's  signature  to  answer. 

Cited  in  Willson  v.  Cleaveland,  30  Cal.  192,  holding  name  of  attorney  first 
appearing  in  case  at  foot  of  answer  sufficient  signature. 

What  constitutes  actionable  fraud. 

Cited  in  Marriner  v.  Dennison,  78  Cal.  202,  20  Pac.  386,  to  point  that  com- 
plaint does  ndt  sufficiently  allege  fraud  in  procuring  release  from  original  con- 
tract where  representations  alleged  were  not  as  to  existing  facts  or  of  such 
matters  as  were  materiaL 
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87  AM.  DEC.  170,  DBRRINOER  ▼.  PLATE,  29  CAL.  898. 
Right  to  trmdemark. 

Cited  in  Williams  ▼.  Farrand,  88  Mich.  473,  14  LILA.  161,  50  N.  W.  446,  hold* 
ing  that  trademark  has  no  separate  existence;  Shaver  v.  Shaver,  54  Iowa,  208, 
37  A.  R.  194,  e  N.  W.  188,  holding  that  right  to  exclusive  use  of  trademark, 
where  statutes  exist  regulating  and  protecting  it,  does  not  depend  upon  sueli 
sUtutes;  Sartor  v.  Schaden,  125  Iowa,  696,  101  N.  W.  511,  holding  that  one 
person  may  have  trade-mark  in  one  country  or  jurisdiction,  and  another  same 
trade- mark  in  some  other  state  or  country. 

Cited  in  reference  note  in  95  A.  D.  90,  as  to  what  is  trademark. 

—  Filing  or  registration  of. 

Cited  in  Woodcock  v.  Guy,  38  Wash.  234,  74  Pac.  358,  holding  that  state 
statutes  providing  for  registration  of  trade  marks  are  in  affirmance  of  common 
law;  Whittier  v.  Diets,  66  Cal.  78,  4  Pac.  986,  holding  that  no  one  since  codes 
of  this  state  went  into  effect,  can  acquire  exclusive  use  of  name  or  trade  mark 
except  by  filing  it  for  record  with  secretary  of  state. 

—  Ownership  of. 

Cited  in  SUte  v.  Bishop,  128  Mo.  373,  49  A.  S.  R.  569,  29  LJLA.  200,  81  a 
W.  9;  Feap\%  ▼.  Fisher,  50  Hun,  552,  3  N.  Y.  Supp.  786,— holding  that  abetractp 
ly  and  apart  from  its  application  and  use,  trade  mark  has  no  recognised  owner- 
ship. 

—  Right  to  tmnsfer. 

Cited  in  Cigar  Makers'  Protective  Union  No.  98  v.  Conhaim,  40  Minn.  243, 
12  A.  S.  R.  726,  3  L.RJL.  125,  41  N.  W.  943,  holding  that  trademark  cannot  be 
transferred  except  with  business;  Hegeman  v.  Hegeman,  8  Daly,  1,  holding  right 
of  property  in  trademark  transmissible  by  assignment  or  bequest. 

—  Injunction  against  infringement  of. 

Cited  in  Hygeia  Distilled  Water  Co.  v.  Consolidated  Ice  Co.  144  Fed.  139, 
holding  that  right  to  injunction  against  infringement  of  trademark  is  not  de- 
feated by  fact  that  proprietor  has  not,  up  to  time  of  suit,  extended  his  trade 
to  locality  occupied  by  defendant. 

Cited  in  reference  notes  in  95  A.  D.  277,  on  right  to  protect  property  il 
trademark;  100  A.  D.  281,  on  enjoining  infringement  of  trademark. 
Right  to  use  one's  own  name  in  business. 

Cited  in  Vonderbank  v.  Schmidt,  44  La.  Ann.  264,  33  A.  S.  R.  336,  15  LJUL 
462,  10  So.  616,  holding  that  right  of  one  to  free  and  unrestricted  use  of  his 
own  name  in  business  enterprise  is  not  impaired  even  if  it  operate  as  infringe- 
ment of  trademark. 

87  AM.  DEO.   176,  DAILY  T.  NEW  YORK  A  N.  H.  R.  CO.  SS  CONN. 

S56. 
Admissibility  of  dying  declarations. 

Cited  in  reference  note  in  95  A.  D.  76,  on  admissibility  of  dying  declarations. 

Cited  in  note  in  11  E.  R.  C.  306,  on  admissibility  of  dying  declarations. 
<~In  ciyil  cases. 

Cited  in  Friedman  v.  Railroad  Co.  7  Phila.  203,  27  Phila.  Leg.  Int.  212, 
holding  dying  declarations  of  deceased,  as  to  cause  of  accident,  not  admissible 
in  action  for  negligence. 

Cited  in  reference  notes  in  95  A.  D.  565,  on  admissibility  of  dying  declara- 
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tions  in  civil  cases  as  part  of  res  gestae;  99  A.  D.  467,  on  admissibility  of  dy- 
ing declarations  in  civil  cases;  62  A.  S.  R.  608,  on  dying  declaration  as  evidenee 
in  civil  cases. 

Cited  in  note  in  66  ItJRJL.  363,  on  admissibility  of  dying  declarations  in  dvil 
cases. 

«•  In  homicide. 

Cited  in  reference  note  in  99  A.  D.  457,  on  admissibility  of  dying  declarations 
in  cases  of  homicide. 

Evidence  In  reduction  of  damages  after  overruling  of  demurrer. 

ated  in  Merritt  v.  New  York  &  H.  R.  Co.  162  Mass.  326,  38  N.  E.  447; 
Higgins  V.  Central  New  England  k  W.  R.  Co.  155  Mass.  176,  31  A.  S.  R.  544, 
29  N.  E.  534, — ^to  point  that  defendant  in  negligence  action  may  show  after 
default  judgment  taken  contributory  negligence  to  reduce  damages  to  nominal 
sum;  Carey  v.  Day,  36  Conn.  152,  holding  that  defendants  may  show  want  of 
ordinary  care  in  deceased,  to  reduce  damages,  after  demurrer  to  complaint  over- 
ruled; Sprague  v.  New  York  &  N.  E.  R.  Co.  68  Conn.  345,  37  L.R.A.  638,  36  Atl. 
791,  holding  that  admission  arising  from  demurrer  or  default  cannot  be  re- 
garded as  acknowledgment  of  defendant's  liability  for  substantial  damages; 
Crane  v.  Eastern  Transp.  Line,  48  Conn.  361,  to  point  that  on  hearing  in 
damages  after  demurrer  is  overruled,  defendant  may  introduce  evidence  for 
purpose  of  reducing  damages  to  nominal  sum;  Batchelder  v.  Bartholomew,  44 
Conn.  494  (dissenting  opinion),  on  right  of  defendants  to  prove  want  of  nes'- 
ligence  after  default  judgment,  for  purpose  of  reducing  damages. 

87  AM.  DEC.  178,  COBB  v.  CHARTER,  32  CONN.  858. 
What  constitutes  involuntary  payment. 

Cited  in  Weber  v.  Kirkendall,  39  Neb.  193,  67  N.  W.  1026,  holding  payment 
without  consideration  and  extorted  by  fraud  and  intimidation  sufficient  to 
render  it  involuntary;  Fitzgerald  v.  Fitzgerald  &  M.  Constr.  Co.  44  Neb.  463, 
62  N.  W.  899,  holding  payment  or  concession  exacted  compulsory,  when  made 
or  allowed  through  necessity  in  order  to  obtain  possession  of  property  illegally 
withheld,  where  detention  fraught  with  great  immediate  hardship  or  irrepar- 
able injury;  DuVall  v.  Norris,  119  Ga.  947,  47  S.  E.  212,  holding  payment  made 
for  purpose  of  recovering  possession  of  personalty  wrongfully  detained  not  vol- 
untary and  recoverable;  Fargusson  v.  Winslow,  34  Minn.  384,  25  N.  W.  942,  hold- 
ing money  recoverable  when  paid  under  protest  to  recover  posseSJiion  of  person- 
alty unjustly  detained  by  one  demanding  such  payment,  and  when  its  deten- 
tion is  hardship  to  owner;  Taylor  v.  Hall,  71  Tex.  213,  9  S.  W.  141,  holding 
that  mere  protest  does  not  change  character  of  payment  not  compulsory  to  in- 
voluntary payment;  Carew  v.  Ruth^ford,  106  Mass.  1,  8  A.  R.  287,  holding  con- 
spiracy against  mechanic,  to  cause  strike  of  his  workmen  unless  he  pay  first 
a  certain  sum  illegal,  and  that  money  thus  obtained  may  be  recovered. 

Cited  in  reference  note  in  92  A.  D.  568,  on  what  is  compulsory  payment  of 
money. 
Recoverabillty  of  money  involuntarily  paid. 

Cited  in  reference  note  in  87  A.  D.  194,  on  recoverabillty  of  money  paid  under 
compulsion. 

CSted  in  notes  in  45  A.  D.  170,  on  right  to  recover  money  involuntarily  paid; 
10  A.  D.  326,  on  ignorance  of  law  as  ground  of  relief. 
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\Vhat  amoants  to  duress  of  propert>;. 

Cited  in  Guetzkow  Bros.  Co.  v.  Breese,  96  Wis.  591,  65  A,  S.  B.  83,  72  N.  W. 
45,  holding  legal  duress  of  goods  where  insured  submitted  under  protest  to 
unjust  demand  of  insurance  company  to  obtain  his  own  money;  Fuller  y.  Rob- 
erts, 35  Fla.  110,  17  So.  359,  holding  that  duress  of  goods  may  exist,  when 
one  compelled  to  submit  to  illegal  exaction  in  order  to  obtain  them  from  one 
who  refuses  to  surrender  them  until  exaction  endured;  O'Brien  v.  Quinn,  35 
Mont.  441,  90  Pac.  166,  holding  that  party  in  order  to  recover  money  paid  under 
duress  of  property  must  allege  that  he  was  compelled  to  pay  money  demanded, 
for  delivery  of  property,  that  detention  was  unlawful,  that  payment  was  under 
protest,  and  detention  hardship. 

Cited  in  reference  note  in  49  A.  D.  603,  on  what  constitutes  duress  in  extort- 
ing payment  of  money. 

Cited  in  note  in  94  A.  S.  IR.  419,  on  duress  of  goods. 
Proper  remedy  for  recovery  of  involantary  payment. 

Cited  in  Post  v.  Clark,  35  Conn.  339,  holding  assumpsit  for  money  had  and 
received  lies  for  recovery  of  money  which  ex  quo  et  bono  ought  to  be  paid  to 
party  suing  for  it;   Bailey  v.  Goshen,  82  Conn.  546,  87  A.  D.  191,  holding  as- 
sumpsit proper  remedy  to  recover  involuntary  payment  of  illegal  tax. 
^lien  means  of  knowledge  amounts  to  knowledge. 

Cited  in  Post  v.  Clark,  35  Conn.  339,  holding  full  and  adequate  means  of 
knowledge  equivalent  to  knowledge  itself  under  ordinary  circumstances. 

87  AM.  DEC.  181,  RIDDIjE  y.  STEVENS,  32  CONN.  878. 
liegal  effect  of  indorsement  in  blank. 

ated  in  iEtna  Nat.  Bank  ▼.  Charter  Oak  L.  Ins.  Co.  50  Conn.  167,  holding 
blank  indorsement  by  third  party  imports  that  he  will  pay  note  if,  on  use  of 
due  diligence  it  is  not  collected  of  maker;  Rothschild  v.  Grix,  31  Mich.  150,  18 
A.  R.  171,  holding  stranger  who  signs  note  on  back  before  delivery  to  payee 
liable  to  payee  as  original  promisor;  Mtna.  Nat.  Bank  v.  Charter  Oak  L.  Ins. 
Co.  50  Conn.  167,  holding  indorsement  in  blank  before  indorsement  of  payee, 
notice  thftt  indorser  is  not  indorser  for  value  or  in  regular  course  of  business. 

Cited  in  reference  notes  in  91  A.  D.  523,  on  effect  of  stranger's  indorsement 
of  notoe  before  delivery  to  payee;  95  A.  D.  93,  on  effect  of  indorsement  in  blank 
under  Connecticut  rule;  100  A.  D.  528.  on  liability  of  one  writing  his  name  on 
back  of  non-negotiable  note. 

—  Admissibility  of  parol  evidence  to  yary  blank  indorsement  of  third 
party. 

Cited  in  Spencer  ▼.  Allerton,  60  Conn.  410,  13  L.R.A.  806,  22  AtL  778,  hold- 
ing legal  effect  of  indorsement  in  blank  by  third  party  cannot  be  varied  by 
parol  evidence  of  different  agreement. 

Distinguished  in  Greathead  v.  Walton,  40  Conn.  226,  holding  stipulations  by 
indorser  of  note  in  blank,  that  she  would  not  be  liable  to  another  indorser 
does  not  exonerate  her,  where  knowledge  is  not  brought  home  to  such  indorser 
before  he  signs  note. 

87  AM.  DEC.  186,  BURROWS  v.  GAIjIiUP,  82  CONN.  49S. 
Requisites  and  effect  of  entry  by  owner  to  terminate  adverse  posses- 
sion. 

Cited   to  Batchelder   v.   Robbins,   93   Me.   579,   45   Atl.   837,  holding  acts   of 
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oocapotkii  alleged  to  work  interruption  of  adverse  possession  of  claimant  in 
wxit  of  entry,  sufficiently  established  if  latter  could  by  exercise  of .  reasonable 
diligence  have  obtained  knowledge  that  acts  were  authorized  by  actual  owner; 
Wickes  V.  Wickes,  98  Md.  307,  66  Atl.  1017,  holding  entry  by  disseised  owner  of 
land  sufficient  to  break  continuity  of  adverse  possession  must  be  actual  and 
with  intent  to  invade  right  of  disseisor  and  retake  possession;  Shearer  v.  Mid- 
dleton,  88  Mich.  621,  50  N.  W.  737,  on  ways  in  which  adverse  holding  may  be 
interrupted;  McPherson  v.  McPherson,  75  Neb.  830,  121  A.  S.  R.  835,  106, N,  W. 
991,  holding  that  intention  of  owner  to  take  possession  by  re-entry  in  order 
to  interrupt  possession  of  adverse  claimant  must  be  indicated  by  words  or  acts 
inconsistent  with  a  subordinate  character;  Ix)cke  v.  Whitney,  63  N.  H.  698, 
3  Atl.  920,  holding  that  one  cannot  avail  himself  of  previous  possession  of  an- 
other in  order  to  establish  title  by  adverse  possession,  where  possession  is  inter- 
rupted by  entry  and  claim  of  title. 

Cited  in  notes  in  83  A.  D.  498,  on  what  entry  by  owner  will  terminate  ad- 
verse possession  and  vest  seisin  in  him;  16  E.  R«  C.  341,  on  sufficiency  of  entry 
to  stop  running  of  prescription. 

Possession  of  disseisor  necessary  to  give  title. 

Cited  in  reference  note  in  96  A.  D.  463,  on  possession  of  disseisor  necessary  to 
give  title. 
Pnblic  landings  as  incident  to  highways  along  line  of  contact  with  water. 

Cited  in  Dougan  v.  Greenwich,  77  Conn.  444,  59  Atl.  605,  holding  fact  that  high- 
way toi'landing  place,  as  well  as  place  for  landing  place,  was  excepted  in  ancient 
deeds,  indicates  that  landing- place  excepted  was  for  public  use;  State  v.  Fuudre, 
54  W,  Va.  122,  102  A.  S.  R.  927,  63  L.R.A.  877,  46  S.  E.  269,  1  A.  &  E.  Ann. 
Cas.  104  holding  that  grant  of  franchise  for  ferry  does  not  carry  with  it  right 
to  public  landing. 

Stream  as  highway. 

Cited  in  Gaston  v.  Mace,  33  W.  Va.  14,  25  A.  S.  R.  848,  5  L.R.A.  392,  10  S.  E. 
60,  holding  floatable  streams  highways  for  public  use  as  well  as  navigable  waters. 

Cited  in  notes  in  42  L.R.A.  324,  on  navigability  of  tidal  water;  41  L.  ed.  U.  S. 
997.  on  navigable  waters  and  right  therein. 

87  AM.  DEC.  191,  BAILEY  v.  GOSHEN,  32  CONN.  546. 
Recovery  back  of  taxes  paid  under  compulsion. 

Cited  in  reference  note  in  45  A.  D.  166,  on  right  to  recover  money  paid  for 
redemption .  of  land  sold  for  illegal  taxes. 

Cited  in  note  in  94  A.  S.  R.  429,  on  duress  of  goods  as  affecting  right  to  re- 
covery back  of  taxes  paid. 
Assumpsit' for  money  had  and  received. 

Cited  in  reference  note  in  87  A.  D.  181,  as  to  when  assumpsit  for  money  had 
and  received*  lies. 

87  AM.  BEO.  194,  CALKINS  y.  HARTFORD,  88  CONN.  57. 
Frequency  6f  lUx^ldents  as  evidence  of  its  dangerous  character. 

Cited  in  District  of  Columbia  v.  Armes,  107  U.  S.  519,  27  L.  ed.  618,  2  Sup. 
Ct.  Kep.  840,  holding  frequency  of  accidents  at  particular  place  good  evidence 
of  its  dangerous  character;  Quinlan  v.  Utica,  11  Hun,  217,  holding  evidence 
that  other  persons  had  slipped  and  fallen  on  walk  where  plaintiff  was  injured 
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« 
admiseible  to  show  that  walk,  tested  bj  actual  use,  was  unsafe  at  time  of 
accident;  Darling  v.  Westmoreland,  62  N.  H.  401,  13  A.  R.  65,  holding  eyidenee 
that  other  horses  passing  pile  of  lumber  were  or  were  not  frightened  by  it, 
admissible  as  to  whether  such  pile  was  likely  to  frighten  horses:  Bemis  v. 
Temple,  162  Mass.  3:42,  26  L.R.A.  254,  38  N.  E.  970,  holding  evidence  that 
ordinarily  safe  and  gentle  horses  have  been  frightened  by  flag  on  other  occa- 
sions, admissible  in  action  for  injuries  rasulting  from  fright  of  horse  at  such 
flag  in  street. 

Cited  in  reference  notes  in  44  A.  R.  695,  on  admissibility  of  former  acci- 
dents as  evidence  of  negligence;  5  A.  S.  R.  117,  on  evidence  of  similar  accidents 
from  same  defect  in  highway. 
—  Previous  freedom  from  accident. 

Cited  in  Taylor  v.  Monroe,  43  Conn.  36,  holding  evidence  that  others  bad 
passed  safely  along  same  road  inadmissible  in  action  for  damages  for  injury 
resulting  from  defect  in  highway,  where  injury  was  occasioned  by  sudi  peculiar 
circumstances  as  to  put  necessity  of  railing  to  test  which  ordinary  travel  would 
not  furnish. 

Distinguished  in  Temperance  Hall  Asso.  v.  Giles,  33  N.  J.  L.  260,  holding 
evidence  that  a  great   many  persons  had  passed  area  opening  into  sidewalk 
for  years,  inadmissible  in  action  for  injuries  resulting  from  fall  into  such  area 
when  same  amounts  to  nuisance. 
Admissibility  of  facts  collateral  to  tasoe. 

Cited  in  note  in  11  E.  R.  C.  243,  on  admissibility  of  facts  collateral  to  the 


87  AM.  DEC.  197,  BISHOP  t.  BANKS,  8S  CONN.  118. 
What  constitutes  nuisance. 

Cited  in  reference  note  in  89  A.  D.  620,  as  to  lawful  business  being  carried 
on  so  as  to  be  nuisance. 

Cited  in  notes  in  71  A.  D.  56,  on  what  constitutes  nuisance;   107  A.  S.  R. 
215,  on  hurts  or  annoyances  to  moral  sensibilities  as  public  nuisance. 
—  Noises  and  offensive  odors. 

Cited  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ikrke,  148  111.  226,  35  N.  E.  750, 
holding  that  at  common  law  mere  noise  in  vicinity  of  premises  may  be  of  sucii 
character  as  to  constitute  actionable  nuisance;  Snyder  v.  Cabell,  29  W.  Va.  48, 
1  S.  E.  241,  holding  that  nuisance  may  be  produced  by  noise  from  skating  rink 
to  great  annoyance  of  family  living  in  near  vicinity;  Mulligan  v.  Elias,  12 
Abb.  Pr.  N.  S.  259,  holding  that  nuisance  may  be  produced  by  emission  of  sul- 
phurous gas  from  factory  to  great  annoyance  of  neighboring  family. 

Cited  in  reference  note  in  97  A.  D.  665,  on  nuisances  produced  by  offensive 
sounds. 

Distinguished   in   Scott   v.   Hoiipt,    8   Kulp,   42,   holding   mere   discomforting 
noises  arising  from  prosecution  of  lawful  trade  not  enjoinable  nuisance. 
Injunction  against  nuisance. 

Cited  in  reference  note  in  91  A.  S.  R.  68,  on  injunction  against  nuisances. 

Cited  in  note  in  19  E.  R.  C.  305,  on  injunctive  relief  against  public  nuisance. 
Mnnictpal  power  over  nuisance. 

Cited  in  note  in  38  L.R.A.  642,  on  municipal  power  over  nuisanees  relating 
to  trade  or  business. 
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87  AM.  DSO.  aOO,  BRADIiBT  ▼.  NORTON,  ZZ  CONN.   157. 
Property  rigtit  in  tmdenuirk. 

Cited  in  SUte  y.  Bishop,  128  Mb.  373,  49  A.  S.  R.  569,  29  L.Rji.  200,  31  8. 
W.  9;  People  v.  Fisher,  60  Hun,  562,  3  N.  Y.  Bnpp.  786,^holding  right  to  trade- 
mark, property. 
What  is  trademark. 

Cited  in  reference  note  in  95  A.  I>.  90,  as  to  what  is  trademark. 

Cited  in  note  in  47  A.  D.  285,  on  definition  and  general  characteristics  of  trade- 
marks. 

Necessity  of  exact  imitation  to  constitute  infringement  of  trademark. 

Cited  in  Hoyt  v.  Hoyt,  29  W.  N.  C.  309,  18  Phila.  Leg.  Int.  375,  43  Phila. 
Leg.  Int.  161,  2  Pa.  Co.  Ct.  152;  Shaver  v.  Shaver,  54  Iowa,  208,  37  A.  R.  194, 
6  N.  W.  188, — holding  it  not  necessary  in  order  to  authorize  interference  of 
cliancery  that  trademark  be  copied  with  fullest  accuracy. 

Cited  in  reference  note  in  100  A.  D.  282,  as  to  what  imitation  of  trademark 
constitutes  infringement. 
—  SfTect  of  confusion  of  tradenames. 

CSted  in  Regis  v.  Jaynes,  185  Mass.  458,  70  N.  E.  480;  Atlas  Assur.  Co.  v. 
Atlas  Ins.  Co.   138  Iowa,   228,  15   L.R.A.(N.S.)    625,  112  N.   W.   232,— holding 
confusion  of  names  in  business  sufficient  ground  for  injunction. 
Tnjonction  against  infringement  of  trademark. 

Cited  in  reference  notes  in  95  A.  D.  90,  on  injunction  as  remedy  against  in- 
fringement of  trademark;  95  A.  D.  277,  on  right  to  protect  property  in  trade- 
mark; 95  A.  D.  277,  on  right  to  enjoin  imitation  of  trademark  calculated  to  de- 
ceive;  100  A.  D.  283,  on  enjoinging  infringement  of  trademark;  100  A.  D.  560, 
on  injunction  as  appropriate  remedy  to  prevent  infringement  of  trademark. 
Trademark  passing  under  general  assignment. 

Cited  in  note  in  46  L.R.A.  543,  on  mode  of  transfer  of  trademark  by  bank- 
ruptcy or  insolvency  assignment. 

Distinguished  in  Hegeman  v.  Hegeman,  8  Daly,  1,  holding  trademark  trans- 
missible under  assignment  for  benefit  of  creditors,  which  transfers  all  insolv- 
ent's property  although  not  specified  in  schedule. 

87  AM.  DEC.  205,  RANKIN  v.  RANKIN,  86  ILIi.  29S. 
Authority  to  enter  judgment  upon  award. 

Cited  in  Duffy  v.  Odell,  117  111.  App.  336,  holding  that  jurisdiction  to  enter 
judgment  upon  award  depends  upon  compliance  with  law  instead  of  agreement  of 
parties. 

Nature  of  master's  report. 

Cited  in  Ennesser  v.  Hudek,   169  Dl.   494,   48   N.   E.   673,  holding  master's 
report  in  matters  other  than  stating  accounts  merely  advisory. 
Implied  power  of  executor  or  trustee  to  sell  or  lease  land. 

Cited  in  Sehroeder  v.  Wilcox,  39  Neb.  136,  57  N.'  W.  1031;  Potter  v.  Adriance, 
44  N.  J.  Eq.  14,  14  Atl.  16;  Qark  v.  Homthal,  47  Miss.  434,— holding  power  of 
sale  devolves  in  executor  by  implication  where  will  gives  power  of  sale  to  pay 
debts,  or  legacies,  without  stating  by  whom  sale  to  be  made;  Marrett  v.  Babb, 
91  Ky.  88,  15  S.  W.  4;  I^sh  v.  Lash,  209  111.  595,  70  N.  E.  1049,— holding  power 
of  sale  by  executor  arises  by  implication  wherever  his  duty  under  will  to 
apply  proceeds   to   payment   of  legacies:    Bedford   v.   Bedford,   110   Tenn.   204, 


Digitized  by 


Google 


87  AM.  DEaj  NOTES  ON  AMERICAN  DECISIONS.  30 

76  8.  W.  1017;  Stoflf  v.  McGinn,  178  111.  46,  52  N.  E.  1048,— holding  power  of 
sale  by  executor  arises  by  implication  wherever  duties  to  be  performed  under 
will  cannot  be  performed  without  sale;  Peirce  v.  Peirce,  195  Pa.  417,  46  Atl. 
78,  holding  that  power  to  lease  real  estate  by  executor  may  be  implied  from 
bare  power  of  sale  where  will  indicates  such  was  testator's  intention. 

Cited  in  reference  notes  in  80  A.  S.  R.  96,  on  implied  power  of  sale  in  will; 
7  A.  S.  R.  817,  on  power  of  sale  conferred  by  implication  on  executors;  16 
A.  S.  R.  668,  on  executor's  power  to  sell  or  dispose  of  lands;  78  A.  S.  R.  171, 
as  to  when  executors  are  impliedly  vested  with  power  to  sell;  28  A.  8.  R. 
672;  63  A.  8.  R.  153, — on  power  of  trustee  to  sell  property. 

Cited  in  notes  in   19  A.  8.  R.  271,  on  sales   and   conveyances  by  trustees; 
1  L.R.A.  80,  on  executor's  implied  power  to  bell;  21  E.  R.  C.  562,  on.  implied 
power  to  sell  where  will  makes  debts  charge  on  realty. 
SarvlTorship  of  power. 

Cited  in  reference  notes  in  94  A.  D.  316,  as  to  whether  power  of  sale  con- 
ferred by  will  can  be  exercised  by  administrator  with  the  will  annexed;  40 
A.  8.  R.  687,  on  powers  of  survivorship. 

Cited  in  note  in  80  A.  8.  R.  100,  on  execution  of  power  of  sale  in  will  by 
surviving  executors. 
Equitable  conversion. 

Cited  in  Burbach  v.  Burbach,  217  III.  547,  76  N.  E.  610;  Strode  v.  McCormick, 
158  ni.  142,  41  N.  E.  1091, — holding  that  every  person  claiming  property  under 
instrument  directing  its  conversion  must  take  it  in  character  that  instrument 
has  impressed  upon  it;  Cooper  v.  English,  83  Uh  App  148;  Ebey  v.  Adams,  136 
111.  80,  10  L.R.A.  162,  25  N.  E.  1013,— holding  land  devised  to  be  sold  and  pro- 
ceeds distributed,  devise  of  proceeds  and  not  of  land;  English  v.  Cooper,  183 
111.  203,  56  N.  E.  687,  holding  gift  of  land  by  will  to  be  converted  into  money 
and  distributed,  treated  as  bequest  of  money;  Re  Corrington,  124  HI.  363.  16 
N.  E.  262  (affirming  15  111.  App.  393),  holding  that  testator  may  impresss  upon 
real  estate  character  of  personalty;  Crerar  v.  Williams,  145  111.  625,  21  L.R.A. 
454,  34  N.  E.  467,  holding  will  which  requires  executor  to  convert  entire  estate 
into  cash  and  whose  legacies  are  all  of  personalty,  construed  as  devise  of 
personalty  only;  De  Vaughn  v.  McLeroy,  82  Ga.  687,  10  S.  E.  211,  holding  that 
testator's  direction  to  sell  land  afted  widow's  death  and  divide  proceeds  among 
his  children,  converted  land  into  personalty  from  her  death;  Holden  v.  Dunn.  144 
m.  413,  19  L.RA.  481,  33  N.  E.  413,  on  application  of  doctrine  of  equitable  con- 
version; Ladd  V.  Judson,  174  HI.  344,  66  A.  S.  R.  267,  51  N.  E.  838  (dissenting 
opinion),  as  to  nature  of  property  devised  under  will  which  directs  executor  to 
sell  land  and  divide  proceeds. 
Cited  in  reference  note  in  58  A.  D.  604,  on  equitable  conversion. 

C^ted  in  note  in  6  A.  S.  R.  141,  on  equitable  conversion  of  real  estate  into 
personal,  and  personal  into  real  by  will. 
When  equity  will  consider  act  as  done. 

Cited  in  Oryell  v.  Klehm,  157  SI.  462,  41  N.  E.  864,  holding  that  equity  will 
consider  that  which  ought  to  be  done  as  done. 

87  AM.  DSC.  217,  GOUDT  v.  HAIili,  S6  Hili.  318. 
Sufficiency  of  notice  of  application  for  sale  of  realty. 

Cited  in  Smith  v.  Clinton  Bridge  Co.  13  HI.  App.  572;   uage  v.  People,  223 
m.  410,  79  N.  E.  168, — holding  general  rule  as  to  construing  notices  is  whether 
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object  and  intent  of  law  are  substantially  attained;  Michael  v.  Mace,  137  111. 
485,  27  N.  £.  694,  holding  that  true  test  of  validity  of  notice  to  nonresident  de- 
fendants in  chancery  is  whether  object  and  inteut  of  law  substantially  attained; 
Clark  y.  Marfield,  77  IlL  258,  holding  immaterial  errors  in  publication  of  notice 
to  defendant  in  chancery  not  fatal  when  not  misleading;  Harris  v.  Lester,  80 
IlL  307,  holding  affidavit  to  authorize  publication  of  notice  sufficient  if  filed  in 
case  and  states  necessary  facts,  even  if  not  entitled. 

Cited  in  reference  note  in  83  A.  D.  183,  on  effect  of  failure  to  give  proper  no- 
tice of  application  for  sale  of  decedent's  real  estate. 

—  By  gnardian. 

Cited  in  Mortgage  Trust  Co.  v.  Redd,  38  Colo.  458,  120  A.  S.  R.  132,  8  LJLA. 
(N.8.)  1215,  88  Pac  473,  holding  failure  of  guardian  to  give  statutory  notice 
of  sale  not  jurisdictional  defect. 

—  By  administcator. 

Cited  in  Moore  v.  Neil,  39  111.  256,  89  A.  D.  303,  holding  administrator's  notice 
of  application  for  sale  of  realty  to  "Shelby  Circuit  Court  to  be  holden  at  court 
house  in  Shelbjrville"  sufficient  designation  of  county  and  state;  Parmly  v. 
Walker,  102  IlL  617,  holding  that  date  of  paper  will  fix  year  of  sale  with  suffi- 
cient certainty  to  validate  notice  in  which  no  year  is  named;  McNitt  v.  Turner. 
16  WalL  352,  21  L.  ed.  341,  holding  irregular  description  of  land  in  adminis- 
trator's petition  to  sell  land  may  be  aided  by  description  in  notice;  Finch  v. 
Sink,  46  IlL  169,  92  A.  D.  246,  holding  that  courts  will  consider  in  determining 
sufficiency  of  notice  of  administrator  of  his  application  to  sell  decedent^s  lands, 
whether  reasonable  person  would  be  apprised  of  time  and  place  of  application; 
Hobflon  V.  Ewan,  62  IlL  146,  holding  finding  of  court  that  due  notice  of  applica- 
tion to  sell  land  by  administrator  had  been  given,  prima  facie  evidence  that  no- 
tice required  by  law  had  been  given;  Botsford  v.  O'Conner,  57  III.  72,  on  sufficiency 
of  kdminiatrator's  notice  to  apply  for  sale  of  decedent's  realty. 
Necessity  of  notice  of  application  for  sale  of  realty  to  specify  date  of 
presentment. 

ated  in  Iroquois  Furnace  Co.  v.  Wilkin,  Mfg.  Co.  181  111.  582,  64  N.  E.  987, 
holding  notice  of  publication  in  attachment  sufficient  to  confer  jurisdiction, 
where  defendant  is  required  to  appear  at  next  term,  date  of  which  is  errone- 
ously stated. 

—  Application  by  administrator. 

Cited  in  Madden  v.  Cooper,  47  IlL  359;  Finch  v.  Sink,  46  IlL  169,  92  A.  D. 
246, — ^holding  it  not  necessary  that  notice  of  application  for  administrator's  sale 
of  realty  should  specify  day  of  term  application  to  be  made;  Cromine  v.  Tharp, 
42  111.  120,  holding  that  notice  of  administrator's  application  to  sell  land  may 
'be  presented  at  any  time  during  term,  where  notice  does  not  specify  day  of 
term. 
Effect  of  failure  to  appoint  guardian  ad  litem  on  Jurisdiction  of  court. 

Cited  in  Gage  v.  Schroder,  73  IlL  44,  holding  failure  to  appoint  guardian  ad 
litem  for  infant  defendants  to  petition  by  administrator  for  leave  to  sell  real 
estate  will  not  affect  jurisdiction  of  court. 

Cited  in  reference  note  in  91  A.  D.  623,  on  necessity  for  appointment  of  guar- 
dian to  represent  infant  heirs  on  application  to  sell  real  estate  of  decedent. 
Effect  of  subsequent  reversal  of  Judgment  or  decree  on  title  of  Innocent 
purchaser. 

Cited  in  Sutton  v.  Schonwald,  86  N.  C.  198,  41  A.  R.  455;  Hansford  v.  Tate, 
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Gl  W.  Va.  207,  56  S.  E.  372;  Lambert  y.  Livingston,  131  DL  161,  23  N.  E.  382,— 
holding  innocent  purchaser  not  affected  by  reversal  of  jndgment  or  decree,  pro- 
vided court  rendering  same  had  jurisdiction;  Carpenter  v.  Dexter,  8  Wall.  513, 
19  L.  ed.  426,  holding  to  point  that  innocent  purchaser  is  not  affected  by  reversal 
of  judgment  or  decree  providing  court  had  jurisdiction ;  Wadhams  ▼.  Gay,  73  IlL 
415,  holding  innocent  purchaser  not  affected  by  reversal  of  judgment  or  decree; 
Keaster  ▼.  Fleming,  56  111.  457,  holding  that  reversal  of  decree  seven  years  after 
its  rendition,  for  error,  cannot  affect  rights  of  purchaser  acquired  while  it  v^aa 
binding;  Tormohlen  v.  Walter,  175  111.  442,  51  N.  E.  706,  holding  assignee  of 
bona  fide  purchaser  not  affected  by  irregularities  in  suit  amounting  to  reversal 
of  judgment,  where  court  had  jurisdiction;  Hay  v.  Bennett,  153  111.  271,  38  N.  E. 
045,  holding  all  parties  to  suit  in  which  decree  is  entered  restored  to  their  original 
rights  by  its  reversal. 

Cited  in  reference  note  in  54  A.  D.  455,  on  reversal  of  erroneous  judgment  as 
affecting  rights  of  third  persons  acquired  thereunder. 

Cited  in  notes  in  96  A.  S.  R.  136,  on  restitution  after  reversal  of  judgment 
where  property  has  been  transferred  under  it  to  stranger;   21  L.R.A.  53,  on 
protection  by  stranger  at  execution  or  judicial  sale  on  reversal  of  decree. 
Collateral  attack  on  jadgment  or   decree. 

Cited  in  reference  notes  in  92  A.  D.  688,  on  referring  action  of  court  to  its 
general  or  statutory  powers  to  sustain  jurisdiction  when  collaterally  attacked; 
97  A.  D.  464,  on  effect  of  recitals  in  decree  of  probate  court  as  to  notice  to  heirs 
given  by  publication. 

Cited  in  notes  in  52  A.  D.  473,  on  validity  until  reversed  of  judgment  of  court 
having  jurisdiction;  81  A.  D.  304,  on  right  to  attack  probate  court's  decrea  eol- 
laterally  when  jurisdictional  facts  appear  in  record. 
—  Decree  ordering  sale  of  land. 

Cited  in  Nichols  ▼.  Mitchell,  70  111.  258,  holding  decree  and  sale  in  partitioii, 
not  subject  to  collateral  attack  for  irregularity  in  proceedings,  where  court  has 
jurisdiction  to  order  sale;  Osman  v.  Traphagen,  23  Mich.  80,  lu>Iding  confirmation 
of  sale  shields  irregularities  from  collateral  attack. 

87  AM.  DEC.  234,  BLACK  v.  HILLS,  36  ILL.  876. 

Validity  of  conveyance  after  majority  by  one  deeding  land  during  Infsney. 

Cited  in  Ison  v.  Cornett,  116  Ky.  92,  75  S.  W.  204,  holding  that  purchaser  of 
land  with  notice  of  prior  conveyance  of  same  land  made  by  grantor  to  another 
during  infancy  may  acquire  good  title. 

Cited  in  note  in  18  A.  S.  R.  662,  on  disaffirmance  of  previous  deed  by  infant 
where  subsequent  grantee  has  notice. 
Effect  of  delay  on  Infant's  right  to  disafflrm. 

Cited  in  Keil  v.  Healey.  84  III.  104,  25  A.  R.  434,  holding  that  deed  of  infant 
may  be  ratified  by  acts  in  pais  or  by  long  acquiescence;  Goodnow  v.  Empire 
Lumber  Co.  31  Minn.  468,  47  A.  R.  798,  18  N.  W.  283,  holding  infant  barred  of  his 
right  to  disaffirm  eonvevance  by  unreasonable  delay  after  attaining  his  majority. 
Record  as  evidence  of  title. 

Cited  in  Holbrook  v.  Dickenson,  56  111.  497,  holding  that  purchaser  has  right 
to  regard  as  real  owner,  person  in  whom  record  shows  title  to  be. 
Necessity  of  writing  to  ratify  infant's  contract. 

Cited  in  note  in  18  A.  S.  R.  707,  on  necessity  of  writing  to  ratify  infant's 
contract. 
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Possession  by  Infant's  grantee  as  notice  of  ratification. 

Cited  in  Barlow  v.  Robinson,  174  IlL  317,  51  N.  E.  1046,  holding  possession 
of  land  by  grantee  of  infant,  notice  to  subsequent  purchasers  of  any  acts  in 
affirmance. 

87  AM.  BfiC.  227,  IiETWIS  ▼.  H£ADIiBY,  S6  ILIj.  48S. 

Followed  without  discussion  in  Lewis  y.  Headley,  36  IlL  437. 
Law  goveming  contracts. 

Cited  in  Equitable  Life  Assur.  Soc.  v.  Fronunhold,  75  III.  App.  43;  Alt  v. 
American  Trust  &  Sav.  Bank,  159  HI.  467,  60  A.  S.  R.  175,  42  N.  E.  856,— 
holding  parties  presumed  to  contract  with  reference  to  law  of  state  where  con- 
tract to  be  performed;  Waters  v.  Cox,  2  IlL  App.  129,  holding  lex  loci  governs, 
where  contract  for  chattel  situated  at  time  of  contracting  in  foreign  jurisdiction ; 
Seiders  v.  Merchants'  Life  Asso.  93  Tex.  194,  54  S.  W.  753,  holding  legal  effect  of 
contract  of  insurance  made  in  one  state  but  payable  in  another  to  be  governed  by 
laws  of  latter  state. 

Cited  in  reference  notes  in  90  A.  D.  374,  on  law  of  place  of  payment  as  gov- 
eming negotiable  instruments;  93  A.  D.  333,  on  what  law  governs  promissory 
notes;  94  A.  D.  507,  on  law  of  place  as  goveming  contracts;  96  A.  D.  349,  on 
relative  effect  of  lex  fori  and  lex  loci  contractus  in  interpretation  and  enforce- 
ment of  contracts;  97  A.  D.  477,  on  when  contracts  governed  by  lex  loci  con- 
tractus; 99  A.  D.  630,  on  control  of  law  of  place  where  made  over  contracts; 
99  A.  D.  675,  on  control  of  law  of  place  where  contract  is  made  over  its  enforce- 
ment; 10  A.  S.  R.  698,  as  to  what  law  governs  the  construction  and  enforcement 
of  contracts;  30  A.  S.  R.  828,  as  to  when  contract  is  governed  by  place  of  per- 
formance. 
Presnmption  as  to  place  of  performance  of  contracts. 

Cited  in  Coverdale  ▼.  Royal  Arcanum,  193  111.  91,  61  N.  E.  915,  holding  con- 
tract to  be  performed  where  made  unless  place  of  performance  specified  in  it; 
Roundtree  t.  Baker,  62  IlL  241,  4  A.  R.  697,  to  point  that  it  is  presumption  of 
law,  in  absence  of  agreement  to  contrary,  that  contract  is  to  be  performed  in 
country  where  made. 

Cited  in  reference  note  in  63  A.  S.  R.  657,  on  place  of  performance  of  contract. 
Enforceability  of  contract  in  Tiolation  of  law. 

ated  in  United  Lead  Co.  v.  J.  W.  Reedy  Elevator  Mfg.  Co.  124  IlL  App.  174, 
holding  that  failure  of  foreign  corporation  to  comply  with  statutory  regulations 
incapacitates  them  from  enforcing  their  contracts;  People  ex  rel.  Highway  Comrs. 
V.  Supervisors,  122  111.  App.  40,  holding  contract  made  in  violation  of  statute 
of  this  state,  unenforceable  regardless  of  whether  statute  is  merely  prohibitive; 
Penn  v.  Bomman,  102  111.  523,  holding  loan  by  bank  in  violation  of  its  charter 
illegal  and  unrecoverable. 

Distinguished  in  Watertown  F.  Ins.  Co.  v.  Rust,  40  111.  App.  119,  holding 
that  agreements  made  in  violation  of  statute  intended  to  restrain  one  class  for 
protection  of  another  may  be  enforced  to  aid  one  where  they  would  not  aid 
other. 
<— Effect  of  knowledge  of  illegality. 

Cited  in  Frohlich  ▼.  Alexander,  36  IlL  App.  428,  holding  that  mere  knowledge 
of  vendor  that  vendee  intends  unlawful  use  of  goods  purchased  will  not  avoid 
oontract;  Wheeler  v.  Mutual  Reserve  Fund  Life  Asso.  102  HI.  App.  48,  holding 
Am.  Dec.  Vol.  XII.— 3. 
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that  insurer  cannot  recover  under  insurance  contract  in  violation  of  law,  where 
both  parties  have  knowledge  of  its  nature. 
Presmnption  ai^lnst  illegality  of  contract. 

Cited  in  reference  note  in  67  A.  S.  R.  936»  on  presumption  against  illegality 
of  contract. 

87  AM.  DEC.  2S0,  KAUFMAN  T.  SMAIiliWOOD,  S6  ILL.  504. 
Effect  of  purchaser  reoelTing  part  of  purchase  money  from  Jndirment 
debtor. 

Cited  in  Whiting  v.  Butler,  29  Mich.  122,  holding  principle  that  mortgagee  who 
voluntarily  accepts  payment  after  foreclosure  procee^ngs,  opens  foreclosure  and 
waives  his  right  to  insist  upon  it,  applicable  to  execution  sales;  McCormick  v. 
Greenhow,  2  Utah,  363,  holding  purchaser  of  land  at  marshaFs  sale  who  re- 
ceives part  of  purchase  money  from  judgment  debtor  under  agreement,  waives 
his  rights  to  enforce  forfeiture  of  equity  of  redemption,  and  becomes  mere  equit- 
able mortgagee. 

87  AM.  DEC.  2SS,  LUNN  t.  GAGE,  S7  ILL.  19. 
Dependent  and  independent  covenants. 

Cited  in  reference  notes  in  97  A.  D.  508,  on  what  are  dependent  covenants; 
97  A.  D.  508,  on  what  are  independent  covenants ;  97  A.  D.  508,  on  construction 
of  covenants  as  dependent  or  independent  fuscording  to  intention  of  parties;  65 
A.  S.  R.  197,  on  dependent  and  independent  covenants. 
—  Covenants  In  lease  as  dependent  or  Independent. 

Cited  in  Leavers  v.  Cleary,  75  111.  349,  holding  that  courts  in  construing  writ- 
ten contracts  will  look  at  construction  given  by  parties  as  evidenced  by  their 
aets  under  it;  Sigmund-  v.  Newspaper  Co.  82  111.  App.  178,  holding  covenant  in 
lease  to  repair  and  decorate  and  covenant  of  appellant  to  pay  rent,  mutual  and 
dependent. 

Cited  in  reference  note  in  95  A.  D.  118,  as  to  whether  covenants  of  tenant  to 
pay  rent  and  of  landlord  to  repair  are  dependent  or  independent. 
Provision  In  lease  as  covenant  or  condition. 

Cited  in  Rubens  v.  Hill,  213  111.  523,  72  N.  E.  1127,  holding  that  courts  in 
case  of  doubt  whether  lessor  intended  provision  of  lease  to  be  covenant  or  con- 
dition are  inclined  to  construe  it  as  covenant. 
Effect  of  landlord's  failure  to  repair  on  liability  to  pay  rent. 

Cited  in  Fowler  v.  Payne,  49  Miss.  32;  Rubens  v.  Hill,  213  111.  623,  72  N.  B. 
1127, — holding  liability  of  tenant  for  rent  not  excused  by  failure  of  landlord  to 
make  repairs,  but  tenant  may  recoup  damages  sustained  thereby;  Central  Appa- 
lachian Co.  V.  Buchanan,  20  C.  C.  A.  33,  43  U.  S.  App.  265,  73  Fed.  1006, 
holding  breach  of  contract  to  repair  or  improve  no  defense  to  action  for  rent 
under  lease. 

Cited  in  reference  note  in  50  A.  S.  R.  214,  on  breach  by  landlord  of  covenant 
to  repair. 

Cited  in  note  in  95  A.  D.  120,  on  landlord's  covenant  to  repair. 
-»  Tenant's  rlsht  to  recoup  damages. 

Cited  in  Pewaukee  Mill  Co.  v.  Hewitt,  86  Wis.  270,  56  N.  W.  784;  Harmony 
Co.  V.  Rauch,  63  111.  App.  97, — holding  tenant  in  action  to  recover  rent  may  re- 
coup whatever  damages  he  may  have  sustained  on  account  of  landlord's  breach 
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of  covenant  of  lease;  White  v.  Young  Men's  Christian  Asso.  137  111.  App.  286, 
to  point  that  tenant  may  recoup  such  damages  as  he  may  have  suffered  by  reason 
of  landlord's  violation  of  his  covenant. 
Right  of  recoupment  generally. 

Cited  in  Streeter  v.  Streeter,  43  111.  155,  holding  it  not  necessary  that  oppos- 
ing claims  should  be  of  same  character  to  be  adjusted  in  one  action  by  recoup- 
ment; Peck  V.  Brewer,  48  111.  54,  holding  recoupment  allowable  whenever  action 
for  damages  arising  out  of  subject  matter  of  suit  can  be  sustained. 

87  AM.  DBC.  2S8,  IVBS  v.  MILLS,  S7  ILL.  7S. 
What  constitutes  abandonment  of  homestead. 

Cited  in  reference  notes  in  87  A.  D.  249;  92  A.  D.  736,— on  what  constitutes 
abandonment  of  homestead. 

Cited  in  note  in  60  A.  D.  614,  on  removal  from  homestead  as  prima  facie  evi- 
dence of  abandonment. 
Conveyance  of  homestead. 

Cited  in  note  in  10  L.R.A.  220,  on  conveyance  of  land  which  is  subject  to  right 
of  homestead. 
Sale  of  exempt  property  as  frand  on  creditors. 

Cited  in  Berry  v.  Hanks,  28  111.  App.  51,  holding  sale  of  exempt  property  by 
deserted  wife  before  levy  and  taking  of  it  back  after  such  levy  not  fraudulent. 

87  AM.  DEC.  240,  CONWAY  t.  CABLE,  87  ILL.  82. 
Power  of  legislature  to  take  away  vested  right. 

Cited  in  Calhoun  v.  Fletcher,  63  Ahi.  574;  Reynolds  v.  Randall,  12  R,  I.  622; 
Steger  v.  Traveling  Men's  Bldg.  k  L.  Asso.  208  111.  236,  100  A.  S.  R.  226,  70  N. 
E.  236,  holding  that  legislature  cannot  transfer  vested  right  from  one  to  an- 
other; Teralta  Land  &  Water  Co.  v.  Shaffer,  116  Cal.  518,  58  A.  S.  R.  194,  48 
Pac.  643;  Johnson  v.  Taylor,  150  Cal.  201,  119  A.  S.  R.  181,  10  L.R.A.(N.S.) 
818,  88  Pac.  903, — ^holding  that  l^slature  cannot  take  away  or  prejudicially 
affect  right  of  redemption  from  tax  sale  by  subsequent  legislation ;  Nind  v.  Myers, 
15  N.  D.  400,  8  L.R.A.(N.8.)  157,  109  N.  W.  336  (dissenting  opinion),  on  right 
of  legislature  to  divest  individual  of  vested  right. 

Cited  in  reference  note  in  44  A.  S.  R.  902,  on  validity  of  statute  impairing 
vested  rights. 

Cited  in  notes  in  10  A.  D.   133,  on  retrospective  laws;    33  L.R.A.  482,  on 
necessity  of  immediate  payment  on  tax  sale;  41  L.  ed.  U.  S.  95,  on  retroactive 
laws  and  laws  impairing  vested  rights. 
—  Right  to  validate  invalid  tax  sale. 

Cited  in  Stoudenmire  v.  Brown,  48  Ala.  699;  People  ex  rel.  Price  v.  Wisconsin 
C.  R.  Co.  219  111.  94,  76  N.  E.  80,  holding  that  legislature  cannot  cure  want  of 
authority  to  sell  property  for  taxes  by  retrospective  legislation;  Blackwell  v. 
First  Nat.  Bank,  10  N.  M.  5.55,  63  Pac.  43.  holding  legislature  cannot  give  to 
purchaser  at  void  tax  sale  lien  by  retrospective  legislation;  Territory  v.  Delin- 
quent Tax  List,  3  Ariz.  117,  21  Pac.  768,  holding  legislature  cannot  correct  tax 
not  levied  at  proper  time;  State  ex  rel.  Baldwin  v.  Moore,  7  Wash.  178,  34  Pac. 
461;  Dunn  v.  Snell,  74  Me.  22,— to  point  that  legislature  cannot  vaUdats  void 
tax  sale  by  subsequent  law.  v 
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Cited  in  reference  notes  in  100  A.  D.  86,  as  to  power  of  legislature  to  ralidate 
an  invalid  tax  sale;  57  A.  S.  R.  590,  on  validity  of  curative  laws. 

Cited  in  note  in  76  A.  D.  530,  on  legislature's  power  to  cure  void  assessments. 
Duty  of  purctiaser  at  tax  sale  to  see  that  requirements  of  law  are  per- 
formed. 

Cited  in  Ciirey  v.  Cagney,  109  La.  77,  83  So.  89,  to  point  that  owner  of  land 
incurs  no  forfeiture  by  permitting  his  land  to  be  sold  for  taxes  in  illegal 
manner. 

Construction  of  statntes  as  to  time  of  their  operation. 

Cited  in  Dobbins  v.  First  Nat.  Bank,  112  111.  553,  holding  statntes  not  to  be 
given  retrospective  operation  except  where  manifest  intention  of  l^^lature  to 
do  so;  Jimlson  v.  Adams  County,  130  111.  558,  22  N.  E.  829,  holding  statutes 
construed  so  as  not  to  prejudice  or  affect  past  transactions  unless  it  clearly  ap- 
pears legislature  intended  them  to  do  so;  Blackburn  University  v.  Weer,  21 
111.  App.  29,  holding  statutes  of  limitations  not  given  retroactive  effect,  except 
upon  clear  expression  of  legislative  will;  Little  v.  Hemdon,  10  Wall.  26,  19  L. 
ed.  878,  holding  act  regulating  sales  of  land  for  taxes  not  retrospective;  Black- 
bum  V.  Lewis,  45  Or.  422,  77  Pac  746,  holding  tax  deed  construed  with  reference 
to  statute  in  force  when  sale  made. 

Cited  in  reference  notes  in  95  A.  D.  151,  on  construction  of  statutes;  88  A.  D. 
629,  on  when  retrospective  operation  will  be  given  statute;  91  A.  D.  269,  on 
presumption  that  statutes  were  intended  to  be  prospective;  96  A.  D.  616,  as  to 
when  retrospective  operation  will  be  given  to  statute. 

87  AM.  DEC.  24S,  MORRIS  ▼.  HOGLE,  S7  TLL.  150. 
Time  for  application  for  order  to  sell  decedent's  realty. 

Cited  in  Schnell  v.  Chicago,  38  111.  382,  87  A.  D.  304,  holding  application  of  ad- 
ministrator void  when  made  at  another  term  than  that  specified  in  notice;  Hay- 
wood V.  Collins,  60  111.  328,  to  point  that  if  notice  of  administrator's  application 
to  sell  lands  to  pay  debts  has  not  been  served  or  given  according  to  statute 
decree  will  be  void. 
Necessity  of  notice  to  heirs  of  application  to  sell  decedent's  real  estate. 

Cited  in  Bostwick  v.  Skinner,  80  HI.  147;  Hobson  v.  Ewan,  62  111.  146,— 
holding  it  no  objection  that  names  of  heirs  are  not  stated  in  petition  by  adminis- 
trator to  sell  real  estate  to  pay  debts;  Long  v.  Thompson,  60  111.  27,  holding  it 
necessary  to  give  notice  to  all  heirs  of  distribution  of  surplus  funds  from  sale  of 
lands  after  pa3rment  of  debts;  Burr  v.  Bloemer,  174  III.  638,  51  N.  £.  821,  holding 
heir  not  served  or  appearing  in  proceeding  by  administrator  to  sell  real  estate 
to  pay  debts  not  bound  by  decree  ordering  sale;  Mickel  v.  Hicks,  19  Kan.  578, 
27  A.  R.  161,  holding  notice  to  heirs  in  proceedings  by  administrator  to  sell 
real  estate  jurisdictional. 

Cited  in  reference  notes  in  91  A.  D.  622,  as  to  whether  administrator's  sale 
ordered  and  confirmed  without  notice  to  heir  is  void  and  subject  to  collateral 
attack;  92  A.  D.  375,  on  validity  of  guardian's,  or  executor's,  or  administrator's 
sale  where  proper  notice  not  giren;  2  A.  S.  R.  330,  on  validity  of  sale  of  de- 
cedent's lands  without  notice  to  heirs;  5  A.  S.  R.  368,  on  omission  to  state 
names  of  heirs  in  petition  for  sale  of  decedent's  realty;  82  A.  S.  R  234,  on 
eollateral  attack  on  probate  sale. 
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Effect  of  conflrmatton  on  sale  made  under  void  decree. 

Cited  in  Ex  parte  Bryan,  2  Hughes,  273,  Fed.  Cas.  No.  2,061,  holding  confirma- 
tion cannot  give  effect  to  sale  made  imder  void  decree. 
What  constitntes  notice  of  Interest  in  land. 

Cited  in  Rafferty  v.  Mallory,  3  Biss.  362,  Fed.  Cas.  No.  13,526,  holding  all 
persons  bound  to  take  notice  of  records  in  foreclosure  proceedings;  Jackson  v. 
Horton,  126  111.  566,  21  N.  E.  490,  holding  abstract  of  title  and  decree  or  order 
of  court  under  which  sale  was  made  notice  to  purchaser  of  equitable  rights  of 
third  persons;  Chicago,  R.  I.  k  P.  R.  Co.  v.  Kennedy,  70  111.  350,  holding  re- 
citals in  deed  in  chain  of  title  suflScient  notice  to  purchaser  to  put  him  on 
inquiry  as  to  their  nature. 
Estoppel  by  Jodg^ment. 

Cited  in  Orthwein  v.  Thomas,  127  111.  554,  11  A.  S.  R.  159,  4  L.R.A.  434,  21 
N.  E.  480,  holding  only  parties  and  their  privies  estopped  by  decree  or  judgment. 

87  AM.  DEC.  247,  CABEEX  v.  MUIiLIGAN,  37  Ilili.  280. 
What  constitutes  abandonment  of  homestead. 

Cited  in  reference  notes  in  87  A.  D.  239;  92  A.  D.  736, — on  what  constitutes 
abandonment  of  homestead;  13  A.  S.  R.  800,  as  to  how  homestead  may  be  aban- 
doned. 
—  Absence  from  homestead. 

Cited  in  Fisher  v.  Cornell,  70  111.  216,  holding  several  years  absence  by  owner 
and  family  fi^om  homestead  abandonment;  Murphy  v.  Farquhar,  39  Fla.  350, 
22  So.  681,  holding  permanent  abandonment  of  homestead  as  bona  fide  home 
and  place  of  permanent  abode  strips  it  of  its  homestead  character;  Atchison  Sav. 
Bank  v.  Wheeler,  20  Kan.  625,  holding  one  who  removes  from  farm  into  city 
into  house  of  his  own,  abandons  former  as  his  homestead,  although  he  rents 
farm  and  reserves  one  room  in  farm  house  for  storage  purposes;  Maher  v.  Mc- 
Conaga,  47  111.  392,  holding  owner  of  homestead  who  removes  to  another  state 
for  year's  time  and  then  returns  but  not  to  same  town  or  house  not  entitled  to 
claim  it  exempt;  Buck  v.  Conlogue,  49  111.  391,  holding  widow  who  owns  home- 
stead abandons  same  by  remarriage  and  removal  into  home  of  second  husband; 
Lyons  v.  Andry,  106  La.  356,  87  A.  S.  R.  299,  55  L.R.A.  724,  31  So.  38,  holding 
homestead  right  not  abandoned  unless  clearly  shown  to  be  so;  Titman  v.  Moore, 
43  111.  169,  holding  intention  to  return  and  occupy  homestead  as  such  necessary 
to  constitute  absence  therefrom  temporary  abandonment  only;  Kloss  v.  Wyleza- 
lek,  207  111.  328,  99  A.  S.  R.  220,  69  N.  E.  863,  holding  equivocal  intention  to 
return  not  sufficient  to  prevent  abandonment  of  homestead;  Cahill  v.  Wilson, 
62  111.  137,  holding  continued  absence  for  five  years  without  any  manifestation 
of  intention  to  return  abandonment  of  homestead;  Colt  v.  Smith,  88  111.  199, 
holding  removal  of  mortgagor  after  mortgaging  homestead  to  another  coimty 
where  he  votes,  and  without  manifesting  any  intention  of  returning  abandon- 
ment of  homestead. 

Cited  in  reference  notes  in  92  A.  D.  261,  on  removal  of  husband  with  family 
to  another  state  as  evidence  of  abandonment  of  homestead;  1  A.  S.  R,  775, 
on  removal  from  homestead  as  evidence  of  abandonment;  7  A.  S.  R.  866,  on 
temporary  removal  from  homestead  as  abandonment. 

Cited  in  notes  in  60  A.  D.  610,  on  mere  leasing  or  renting  of  homestead  as 
abandonment;   102  A.  S.  R.  407,  on  removal  from  homestead   with  contingent 
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intent  to  return  as  evidence  of  intent  to  abandon  it;   102  A.  S.  B.  411,  on  re- 
moval to  another  state  as  indicating  intent  to  abandon  homestead. 
Residence   necessary   to  exempt   homestead   from   execution. 

Cited  in  reference  notes  in  90  A.  D.  180,  on  necessity  of  actual  residence  to 
protect  homestead  from  execution  sale;  91  A.  D.  643,  on  actual  occupation,  use, 
and  residence  as  essential  to  homestead  claim;  98  A.  D.  556,  on  necessity  for 
actual  residence  on  homestead  to  exempt  it  from  execution. 
RiS^hts  of  creditor  after  exemption  ceases. 

Cited  in  Calvit  v.  Williams,  35  La.  Ann.  322  (dissenting  opinion),  as  to  right 
of  creditor  when  exemption  ceases. 

87  AM.  DEC.  250,  SAYLOR  t.  DANIELS,  S7  ILL.  SSI. 
Right  to  credit  for  nsorlons  Interest  paid. 

Cited  in  Garlick  ▼.  Mutual  Loan  k  Bldg.  Asso.  116  111.  App.  311;  Ke  Prescott, 
5  Biss.  523,  Fed.  Cas.  No.  11,389, — holding  that  defense  of  usury  can  be  pleaded 
so  long  as  any  part  of  debt  remains  unpaid;  Fowler  v.  Equitable  Trust  Co.  141  U. 
R.  384,  36  L.  ed.  786,  12  Sup.  Ct.  Rep.  1;  Reinback  v.  Crabtree,  77  111.  182; 
Mitchell  ▼.  Lyman,  77  HI.  525;  Payne  v.  Newcomb,  100  Dl.  611,  39  A.  R.  69; 
New  England  Mortg.  Secur.  Co.  v.  Aughe,  12  Neb.  504,  11  N.  W.  763;  McGuire 
V.  Campbell,  58  111.  App.  388;  House  v.  Davis,  60  111.  367,— holding  that  debtor 
may  insist  upon  deduction  of  usurious  interest  so  long  as  any  part  of  debt  re- 
mains unpaid;  Albeitz  v.  d'Arcambol,  109  IlL  App.  505,  holding  that  money 
voluntarily  paid  as  usurious  interest  cannot  be  recovered  in  direct  proceeding 
for  that  purpose  although  it  may  be  subject  of  set  off  in  proper  action. 

« In  case  of  renewal  note. 

Cited  in  Harris  v.  Bressler,  119  111.  467,  10  N.  E.  188   (affirming  19  HI.  App. 
430 ) ,  holding  that  debtor  may  have  all  usurious  payments  applied  upon  principal 
debt  where  note  sued  on  is  renewal  of  prior  usurious  one. 
Nature  of  renewal  notes  generally. 

Cited  in  Illinois  Steel  Co.  v.  ODonneU,  156  111.  624,  47  A.  S.  R.  245,  81 
L.R.A.  265,  41  N.  E.  185,  holding  renewal  notes  after  insolvency  in  same  position 
as  regards  preferences  as  original  notes. 

Indorsee  of  note,  as  collateral  security  for  pre-existing  debt,  as  holder  for 
▼alne. 

Cited  in  Sill  v.  Pate,  230  111.  39,  82  N.  E.  356;  German  L.  Ins.  Co.  v.  Koehler, 
59  111.  App.  592, — holding  right  of  recovery  upon  collateral  limited  to  amount 
of  debt  secured,  where  valid  defense  against  transferrer  of  collateral;  Ehrler 
v.  Worthen,  47  111.  App.  560,  holding  assignee  of  note  as  collateral  security  for 
pre-existing  debt  limited  in  his  right  of  recovery  to  amount  of  debt  secured,  as 
he  is  subject  to  defense  between  original  parties. 

Cited  in  reference  notes  in  89  A.  D.  411,  on  effect  of  taking  n^^tiable  paper 
before  maturity  in  payment  of  or  security  for  pre-existing  debt;  29  A.  8.  R.  660, 
on  amount  of  recovery  by  bona  fide  purchaser  of  negotiable  instrument. 

Cited  in  notes  in  32  A.  S.  R.  713,  on  rights  as  bona  fide  holder  of  one  taking 
collateral  to  secure  pre-existing  debt;  44  L.R.A.  245,  on  extent  of  recovery  by 
pledgee  on  negotiable  paper  which  pledgor  could  not  collect;  44  L.R.A.  246, 
on  limitation  of  pledgee's  recovery  on  negotiable  paper  which  pledgeor  could  not 
oollect,  to  unpaid  advances  made  without  notice. 
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87  AM.  DEC.  251,  IliLINOIS  CENT.  INS.  CO.  ▼.  WOLF,  37  ILIj.  S54. 
Ri^ht  to  €K>ntradlct  recital  of  payment  In  Instroment. 

Cited  in  Chamberlain  v.  Fembach,  118  111.  App.  145,  holding  that  seal  imports 
valuable  consideration. 

—  In  deed. 

Cited  in  Sterricker  v.  McBride,  167  111.  70,  41  N.  E.  744;  Stannard  v.  Aurora, 
E.  &  C.  R.  Co.  220  111.  469,  77  N.  E.  264;  Redmond  v.  Cass,  226  111.  120,  80  N.  E. 
708:  Morris  ▼.  Tillson,  81  111.  607, — ^holding  that  recital  of  payment  in  deed 
cannot  be  contradicted  when  it  is  sought  to  impair  effect  of  deed  as  conveyance; 
Richardson  v.  Clow,  8  111.  App.  91,  holding  that  recital  of  consideration  in  deed 
cannot  be  inquired  into  for  purpose  of  showing  that  there  was  no  consideration  to 
support  it;  Vinson  t.  Vinson,  4  111.  App.  138,  to  point  that  acknowledgment  of 
payment  in  deed  cannot  be  contradicted  by  parol  for  purpose  of  making  deed 
null. 

—  In  insurance  policy. 

Cited  in  Hellig  v.  Citizens'  Ins.  Co.  120  111.  App.  68;  Kendrick  v.  Mutual  Ben. 
L.  Ins.  Co.  124  N.  C.  315,  70  A.  S.  R.  592,  32  S.  E.  728;  MassachusetU  Ben.  Life 
Asso.  y.  Sibley,  57  111.  App.  246, — holding  that  acknowledgment  of  receipt  of  pre- 
mium in  policy  cannot  be  contradicted  for  purpose  of  avoiding  policy  in  absence 
of  fraud:  Teutonia  L.  Ins.  Co.  v.  Anderson,  77  111.  384,  holding  insurance  company 
estopped  to  prove  in  avoidance  of  policy  that  premium  acknowledged  in  policy  to 
have  been  paid  was  not  in  fact  paid;  Graff  v.  Simmons,  58  111.  440,  to  point 
that  insurance  company  is  estopped  to  prove  in  avoidance  of  policy,  that  premi- 
um acknowledged  in  policy  to  have  been  paid  was  not  in  fact  paid;  Mississippi 
Valley  Mfrs.  Mut.  Ins.  Co.  v.  Bermond,  45  111.  App.  22,  to  point  that  payment  of 
premium  is  conclusively  presumed  where  policy  acknowledges  receipt  of  premium ; 
Taylor  v.  Supreme  Lodge,  C.  L.  135  Mich.  231,  106  A.  S.  R.  392,  97  N.  W.  680, 
holding  that  presumption  of  payment  arises  from  delivery  of  policy;  Dobyns  v. 
Bay  State  Beneficiary  Asso.  144  Mo.  95,  45  S.  W.  1107,  holding  insurance  com- 
pany estopped  from  proving  nonpayment  of  premium  for  purpose  of  avoiding 
policy  where  policy  acknowledges  receipt  of  same. 

Cited  in  note  in  107  A.  S.  R.  136,  on  estoppel  to  deny  prepayment  of  premium. 

Distinguished  in  Parker  v.  Bankers'  Life  Asso.  86  111.  App.  315,  holding  that 
recital  in  certificate  of  mutual  benefit  association  that  member  has  made 
guaranty  deposits  and  payments  called  for  by  articles  does  not  estop  associa- 
tion from  denying  such  payments,  where  case  submitted  to  court  on  stipulation 
that  none  of  notes  were  paid. 

Disapproved  in  Dircks  v.  German  Ins.  Co.  34  Mo.  App.  31,  holding  insurer  not 
estopped  to  explain  or  contradict  acknowledgment  in  policy  of  receipt  of  pre- 
mium. 
Effect  of  nonpayment  of  premium  notes. 

Cited  in  Mutual  L.  Ins.  Co.  v.  French,  30  Ohio  St.  240,  27  A.  R.  443,  holding 
mere  fact  that  note  given  for  insurance  premium  was  not  paid  when  due,  does  not 
of  itself  avoid  policy. 

Disapproved  in  Iowa  L.  Ins.  Co.  v.  Lewis,  187  U.  S.  335,  47  L.  ed.  204,  23  Sup. 
Ct.  Rep.  126,  holding  insurance  policy  forfeited  if  note  given  for  premium  not 
paid  at  maturity. 
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87  AM.  DEC.  254,  AUSTIN  ▼.  UNDERWOOD,  37  HX.  4S8. 
What  oonsUtotes  purchase  money. 

Cited  in  Kimble  t.  Esworthy,  6  111.  App.  677;  Wooldridge  v.  Scott,  €9  Mo. 
669, — holding  purchase  money  of  land  either  price  agreed  to  be  paid,  or  debt 
created  by  purchase;  Nichols  ▼.  Overacker,  16  Kan.  54;  Kneen  v.  Halin,  6  Idaho 
621,  59  Pac.  14,  holding  mortgage  given  for  money  borrowed  for  purpose  of  pay- 
ing for  land  and  so  used,  purchase  price  mortgage;  Tomlin  v.  Hilyard,  43  IlL 
300,  92  A.  D.  18,  holding  question  as  to  whether  judgment  was  or  was  not  ob- 
tained for  purchase  money  question  of  law. 
-»A8  against  homestead  exemption. 

Cited  in  Blevins  t.  Rogers,  32  Ark.  258;  Carey  t.  Boyle,  53  Wis.  574,  11 
N.  W.  47;  Magee  v.  Magee,  51  IlL  600,  99  A.  D.  571,— holding  mon^  paid  by 
third  person  directly  to  vendor,  for  purpose  of  having  land  conveyed  to  grantee, 
purchase  money  as  against  homestead  right  of  grantee;  Lamb  v.  Mason,  50  Vt. 
345,  to  point  that  third  person  who  pays  vendor  purchase  money  of  homestead 
estate  at  homesteader's  request,  and  after  he  is  in  possession  upon  promise  of 
homesteader  to  secure  such  payment  by  mortgage,  may  enforce  his  lien  against 
homestead. 

Cited  in  reference  note  in  99  A.  D.  539,  on  what  is  purchase  money  of  home- 
stead. 

Distinguished  in  Johnson  County  Sav.  Bank  v.  Carroll,  109  Iowa,  564,  80  N. 
W.  683,  holding  borrowed  money  used  in  payments  on  homestead  does  not  en- 
title lender  to  vendor's  lien,  where  it  was  no  part  of  contract  that  money  was  to 
be  so  used. 
-^As  against  vendor's  lien  generally. 

Cited  in  Beal  v.  Harrington,  116  111.  113,  4  N.  E.  664,  holding  equitable  owner 
of  land  who  sells  same  and  procures  conveyance  from  holder  of  legal  title  to  be 
made  in  trust  for  purchaser,  regarded  as  vendor  and  entitled  to  lien. 

Distinguished  in  Martin  v.  Martin,  164  111.  640,  56  A.  S.  R.  219,  45  N.  E.  1007, 
(reversing  62  111.  App.  378),  holding  that  party  by  voluntarily  paying  amount 
of  purchase  money  secured  by  vendor's  lien  cannot  acquire  such  lien  by  subroga- 
tion. 

Validity  of  mortgage  of  homestead  for  purchase  money  not  signed  by 
husband. 

Cited  in  Roby  v.  Bismarck  Nat.  Bank,  4  N.  D.  356,  50  A.  S.  R.  633,  59  N.  W, 
719,  holding  mortgage  of  homestead  for  unpaid  purchase  price  good  although  not 
signed  by  husband. 

'  Cited  in  reference  note  in  8  A.  S.  R.  87,  on  alienation  or  encumbrance  of  home- 
stead. 
Effect  of  change  of  security  on  purchase  money  Hen. 

Cited  in  Eamble  v.  Esworthy,  6  111.  App.  517,  holding  that  purchase  money 
which  is  consideration  of  any  one  instrument  will  continue  so  in  any  other; 
Otis  V.  Gregory,  111  Ind.  504,  13  N.  E.  39,  holding  release  of  mortgage  on  one 
piece  of  property  in  order  to  enable  mortgagor  to  raise  funds  to  purchase  other 
property  gives  mortgagor  vendor's  lien  on  latter;  Price  v.  Alyea.  13  App.  Div.  184, 
43  N.  T.  Supp.  855,  holding  that  substituted  mortgage  is  purchase-money  mort- 
gage to  extent  of  sum  secured  by  first  mortgage:  Bentley  v.  Jordan,  3  Lea.  353; 
Featherstone  v.  Emerson,  14  Utah,  12,  46  Pac.  713;  Roberts  v.  Doan,  180  III. 
187,  54  N.  E.  207, — holding  that  change  of  security  does  not  affect  right  to 
priority  of  purchase  money  lien. 
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lilen  for  purchase  money  of  homestead. 

Cited  in  reference  note  in  39  A.  S.  R.  339,  on  lien  for  purchase  money  of 
homestead. 

Cited  in  notes  in  99  A.  D.  675,  on  who  is  entitled  to  vendor's  lien  on  home- 
stead; 99  A.  D.  576,  on  right  of  third  party  loaning  money  for  purchase  of 
homestead  to  claim  vendor's  lien;  45  A.  S.  R.  385,  on  liability  of  homesteads  for 
purchase  money;  46  A.  S.  R.  386,  on  liability  of  homestead  for  borrowed  purchase 
money;  86  A.  S.  R.  179,  180,  on  lien  for  money  paid  for  homestead  by  third 
person;  99  A.  S.  R.  527,  on  subrogation  to  vendor's  lien;  9  L.R.A.  481,  on  lien 
for  borrowed  purchase  money. 

Distinguished  in  Steger  v.  Traveling  Men's  Bldg.  k  L.  Asso..  208  III.  236, 
100  A.  S.  R.  226,  70  N.  E.  236,  holding  money  loaned  to  enable  borrower  to  pay 
building  contractor  not  debt  incurred  for  improvement  of  homestead. 

S7  AM.  DEC.  257,  AMERICAN  EXP.  CO  t.  HAGGARD,  S7  Iljli.  465. 
Natnre  of  plea  denying  defendant's  corporate  existence. 

Cited  in  Keokuk  k  H.  Bridge  Co.  v.  Wetzel,  228  111.  253,  81  N.  £.  864   (af- 
firming 130  111.  App.  81),  holding  plea  denying  that  defendant  is  corporation  a 
plea  in  abatement. 
Necessity  of  plea  in  abatement  giving  plaintiff  better  writ. 

Cited  in  Grand  Lodge,  B.  L.  F.  v.  Cramer,  60  111.  App.  212,  holding  plea  in 
abatement  which  does  not  give  plaintiff  better  writ,  defective;  Missouri,  K.  k  T. 
R.  Co.  v.  Elliott,  2  Ind.  Terr.  407,  51  S.  W.  1067,  holding  denial  of  incorporation 
in  answer  negative  pregnant,  where  it  does  not  state  further  facts. 
Right  of  representatives  served,  to  plead  extinction  of  corporation  in 
tlieir  own  names. 

Cited  in  Kelley  v.  Mississippi  C.  R.  Co.  2  Flipp.  581,  1  Fed.  564,  holding  that 
plaintiff  cannot  preclude  parties,  served  with  process  as  representatives  of  al- 
leged corporation,  from  pleading  in  their  own  names  its  extinction. 
Right  of  assignee  or  nsee  to  sue  in  name  of  assignor. 

CSted  in  Union  Nat.  Bank  v.  Barth,  179  HI.  83,  53  N.  E.  615  (affirming  75 
Dl.  App.  383),  holding  it  not  necessary  that  name  of  equitable  owner  or  per- 
son for  whose  use  suit  is  brought,  shall  appear  in  record;  Brownell  Improv.  Co. 
V.  Critchfield,  197  111.  61,  64  N.  E.  332,  holding  assignee  of  equitably  assigned  . 
contract  may  sue  thereon  in  name  of  assignor;  Northrop  v.  McGee,  20  111.  App. 
108,  holding  that  insertion  of  name  of  usee  may  be  regarded  as  surplusage  on 
demurrer. 

Distinguished  in  Foreman  Shoe  Co.  v.  F.  M.  Lewis  &  Co.  191  111.  155,  60  N.  E. 
971,  holding  pendency  of  action  in  name  of  nominal  plaintiff  will  not  preclude 
prosecution  of  another  suit  on  same  cause  in  name  of  nominal  plaintiff  for  an- 
other usee. 
Scope  of  cross-examination. 

Cited  in  West  Chicago  Street  R.  Co.  t.  Dudgeon,  69  111.  App.  53,  holding  wit- 
ness who  has  stated  cause  of  result  subject  to  inquiry  on  cross-examination  as  to 
whether  other  causes  contributed  to  result. 
Right  of  subrogation. 

Cited  in  Chicago  &  A.  R.  Co.  v.  Glenny,  175  HI.  238,  51  N.  E.  896,  holding 
insurer  subrogated  to  rights  of  insured  upon  pa3rment  of  losa 
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Actions  against  express  companies. 

Cited  in  note  in  61  A.  S.  R.  382,  on  action  against  express  companies. 
Delivery  by  express  company  to  consignee. 
Cited  in  note  in  61  A.  S.  R.  376,  on  delivery  by  express  company  to  consignee. 

87  AM.  DBC.  260,  ILLINOIS  C.  R.  CO.  t.  READ,  S7  ILL.  484. 

Liability  of  corporation  for  wanton  acts  of  Its  servants. 

Cited  in  Toledo,  W.  ft  W.  R.  Co.  v.  Harmon,  47  111.  298,  95  A.  D.  489,  holding 
railroad  company  liable  for  wanton  acts  of  its  servants  though  committed  in  vio- 
lation of  its  instructions. 

Cited  in  reference  notes  in  91  A.  D.  176,  on  railroad's  responsibility  for  acts  of 
agents;  20  A.  8.  R.  483,  on  liability  of  corporations  for  negligence  of  servant; 
50  A.  S.  R.  320,  on  liability  of  corporation  for  acts  of  agents. 
Right  of  carrier  to  limit  Its  liability  by  contract. 

Cited  in  Wabash  St.  L.  ft  P.  R.  Co.  v.  Black,  11  IlL  App.  465,  holding  contract 
as  to  notice  of  claim  for  damages,  not  limitation  on  common  law  duty  of  carrier 
and  valid;  RusseU  v.  Pitteburgh,  C.  C.  ft  St.  L.  R.  Co.  157  Ind.  306,  87  A.  8.  R. 
214,  55  L.R.A.  253,  61  N.  E.  678,  holding  release  from  all  liability  for  injuries 
to  Bleeping  car  porter  valid. 

Cited  in  reference  note  in  91  A.  D.  176,  on  effect  of  agreement  exempting  rail- 
road company  from  liability  for  injury  to  person  or  property  of  free  passenger. 

Cited  in  notes  in  82  A.  D.  291,  on  exemption  of  passenger  carrier  from  lia^ 
bility  by  contract;  19  L.RJL.(N.S.)   1008,  on  limitation  of  carrier's  liability  for 
passenger's  baggage. 
—  Liability  for  negligence. 

Cited  in  Chicago,  R.  I.  ft  P.  R.  Co.  v.  Harmon,  17  Dl.  App.  640;  Baltimore  ft 
O.  S.  W.  R.  Co.  V.  Ross,  105  III.  App.  57 ;  Chicago,  B.  ft  N.  R.  Co.  v.  H&wk,  42 
111.  App.  322  (affirming  on  rehearing  36  111.  App.  327),  holding  that  common 
carrier  may  contract  for  exemption  from  liability  for  negligence  except  that 
which  is  gross;  Annas  t.  Milwaukee  ft  N.  R.  Co.  67  Wis.  46,  57  A.  R.  388,  30 
N.  W.  282;  Arnold  v.  Dlinois  C.  R.  Co.  83  111.  273,  25  A.  R.  388,— holding  that 
railroad  company  may  exempt  itself,  by  contract,  from  liability  for  servants' 
negligence  other  than  that  which  is  gross  or  wilful;  Blank  v.  Illinois  C.  R.  Co. 
.  80  111.  App.  475,  holding  that  common  carriers  cannot  exempt  themselves  from 
liability  for  gross  negligence  committed  by  their  servants;  Chicago  ft  N.  W.  B. 
Co.  V.  Chapman,  133  111.  96.  23  A.  S.  R.  587,  8  L.R.A.  508,  24  N.  E.  417  (affirm- 
ing 30  111.  App.  504),  holding  that  common  carrier  cannot  relieve  itself  from 
liability  for  its  negligence  by  stipulation  in  bill  of  lading;  Illinois  C.  R.  Co.  v. 
Jonte,  13  111.  App.  424,  holding  that  railroad  company  may  exempt  itself,  by 
contract,  from  liability  for  loss  or  damage  to  goods  delivered  to  it  for  carriage, 
except  when  caused  by  negligence  of  its  servants. 

Cited  in  reference  note  in  90  A.  D.  679,  on  agreement  exempting  carrier  from 
negligence. 

Cited  in  note  in  42  L.  ed.  U.  8.  689,  on  validity  of  contracts  exempting  carriers 
from  liability  for  their  own  negligence  or  that  of  their  servants. 
Acceptance  of  ticket  as  acceptance  of  Its  conditions. 

Cited  in  Rahill^  v.  St.  Paul  ft  D.  R.  Co.  66  Minn.  153,  68  N.  W.  853;  Drum- 
mond  V.  Southern  P.  Co.  7  Utah,  118,  25  Pac.  733, — ^holding  purchase  of  ticket 
which  sets  contract  out  in  full,  accepts  terms  of  contract  by  accepting  ticket 
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Cited  in  notes  in  12  L.R.A.  340,  on  effect  of  stipulation  in  passenger's  con- 
tract of  carriage;  23  L.R.A.  750,  on  notice  to  passenger  of  conditions  on  rail- 
road tidcets. 
-» Acceptance  of  free  pass  as. 

Cited  in  Huntington  v.  New  York,  193  U.  S.  441,  48  L.  ed.  741,  24  Sup.  Ct. 
Rep.  505,  holding  it  duty  of  person  accepting  and  using  pass  to  ascertain  its 
conditions;  Boering  v.  Chesapeake  Beach  R.  Co.  20  App.  D.  C.  500;  Quimby  ▼. 
Boston  &  M.  R.  Co.  150  Mass.  365,  5  LJLA.  846,  23  N.  £.  205;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  McGown,  65  Tex.  640, — ^holding  that  one  who  accepts  free  pass  consents 
to  its  conditions  as  fully  as  though  he  signed  same. 

Cited  in  notes  in  84  A.  S.  R.  404,  on  binding  effect  of  conditions  in  pass  not 
signed  by  acceptor;   48  L.  ed.  U.  S.  743,  on  validity  and  effect  of  stipulation 
in  free  past  releasing  carrier  from  liability  for  negligence. 
Right  of  reooTery  for  injuries  by  one  riding  on  free  pass. 

Cited  in  Toledo,  W.  A  W.  R.  Co.  v.  Beggs,  85  111.  80,  28  A.  R.  613,  holding 
one  traveling  fraudulently  on  untransferable  pass  of  another,  barred  from  re- 
covering for  personal  injuries  sustained  except  for  wilful  injury  on  part  of  com- 
pany; Bryan  v.  Missouri,  P.  R.  Co.  32  Mo.  App.  228,  holding  same  degree  of  care 
required  for  gratuitous  passengers  as  for  passenger  for  hire. 

Cited  in  notes  in  22  L.RJL.  796,  on  right  of  persons  riding  on  complimentary 
or  gratuitous  pass;  57  A.  R.  391,  392,  395,  on  carrier's  relation  to  one  riding 
without  making  compensation. 

—  Effect  of  consideration  for  pass. 

Cited  in  Griswold  v.  New  York  &  N.  E.  R.  Co.  53  Conn.  371,  65  A.  R.  115,  4 
Atl.  261,  holding  passenger  on  free  pass  given  for  valuable  consideration  same 
rights  as  passenger  for  hire;  Illinois,  C.  R.  Co.  y.  Beebe,  174  111.  13,  66  A.  S.  R. 
253,  43  LJLA.  210,  50  N.  E.  1019,  holding  shipper  traveling  in  charge  of  stock, 
passenger  for  hire,  and  that  carrier  cannot  exempt  itself  from  liability  for 
ordinary  negligence;  Weaver  v.  Ann  Arbor  R.  Co.  139  Mich.  590,  102  N.  W. 
1037,  5  A.  &  E.  Ann.  Cas.  764,  holding  passenger  riding  on  drover's  pass, 
a  passenger  for  hire  and  entitled  to  same  degree  of  care. 

—  Effect  of  sttpnlations  In  pass. 

Cited  in  Jacksonville,  S.  E.  R.  Co.  v.  Southworth,  32  HI.  App.  307,  to  point 
that  gross  negligence  alone  will  warrant  recovery  by  passenger  riding  on  free 
pass,  who  has  assumed  all  risk  of  accident;  Pennsylvania  Co.  v.  Purvis,  128  111. 
App.  367,  holding  railroad  company  liable  for  injuries,  to  infant  passenger  riding 
on  free  pass,  caused  by  its  negligence,  although  pass  exempted  company  from 
liability  for  negligence;  Rogers  v.  Kennebec  S.  B.  Co.  86  Me.  261,  25  L.R.A. 
491,  29  Atl.  1069,  holding  common  carrier  not  liable  for  negligence  of  its  serv- 
ants resulting  in  injuries  to  passenger  riding  on  free  pass  stipulating  against 
all  risk;  Jacobus  v.  St.  Paul  &  C.  R.  Co.  20  Minn.  125,  Gil.  110,  18  A.  R.  360, 
31  Phila.  Leg.  Int.  277,  holding  that  pass  and  conditions  do  not  protect  railroad 
company  from  liability  to  passenger  for  injury  resulting  from  gross  negligence 
of  company's  employees;  Kinney  v.  Central  R.  Co.  34  N.  J.  L.  513,  3  A.  R.  265, 
holding  common  carrier  not  liable  for  negligence  of  its  servants  resulting  in 
death  to  passenger  riding  on  free  pass  stipulating  against  carrier's  liability  from 
negligence  of  itself  or  its  agents;  Crary  v.  Lehigh  Valley  R.  Co.  203  Pa.  525. 
93  A.  8.  R.  778,  5ft  L.R.A.  815,  53  Atl.  363,  holding  passenger  waives  common 
law  rule  of  liability  by  accepting  and  using  ticket  at  reduced  rate  which 
stipulates  against  liability  for  accident,  but  he  is  not  precluded  from  recovery 
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for  accident  by  negligence  per  se  on  part  of  carrier;  Muldoon  v.  Seattle  City  R. 
Co.  7  Wash.  528,  38  A.  S.  R.  901,  22  L.R.A.  794,  35  Pac.  422,  lidding  carrier  not 
liable  to  passenger  riding  on  free  pass,  limiting  carriers  liability  for  negligence, 
for  injuries  resulting  from  negligence  of  carrier's  servant. 
Necessity  of  averring  release  nnder  seal. 

Cited  in  Haeckman  v.  Manning,  4  Colo.  543,  holding  release  which  itself  shows 
consideration  valid  without  seal;  Bailey  t.  Oowles,  86  111.  333,  holding  plea  of 
release  and  quitclaim  in  satisfaction  of  debt  need  not  allege  that  release  and 
quitclaim  were  under  seaL 

Cited  in  reference  note  in  63  A.  D.  339,  on  necessity  that  release  of  mortgage 
debt  be  under  seal. 

Cited  in  note  in  46  A.  D.  480,  on  necessity  that  release  be  under  seal. 
Measure  of  damages  for  personal  injuries. 

Cited  in  Fisher  v.  Jansen,  128  111.  549,  21  N.  E.  598,  holding  measure  of  dam- 
ages in  personal  injury  cases,  resulting  from  negligence,  includes  loss  from  in- 
ability to  labor  or  transact  business  in  future. 

Cited  in  reference  note  in  98  A.  D.  284,  on  what  compensatory  damages  for 
personal  injury  should  include. 
*In  action  against  railroad  company. 

Cited  in  Barnett  &  R.  Oo.  v.  Schlapka,  208  111.  426,  70  N.  E.  343,  holding  thai 
measure  of  damages  for  personal  injury  may  include  damages  in  future  upon 
plaintiffs'  ability  to  work  in  his  ordinary  and  former  line  of  labor;  Mabr^  t. 
Cape  Girardeau  &  J.  Grand  Road  Co.  92  Mo.  App.  596.  holding  it  necessary  in 
action  for  personal  injury  to  produce  such  proof  of  value  of  time  lost  as  can  be 
given  under  circumstances;  Louisville  &  N.  R.  Co.  v.  Wallace,  91  Tenn.  35,  14 
L.R.A.  548,  17  S.  W.  882,  holding  measure  of  damages  in  personal  injury  actions 
compensation  for  mental  suffering  and  physical  pain,  loss  of  time  and  expenses, 
and  if  permanent,  loss  from  complete  or  partial  disability  to  health  mind  or 
person. 

87  AM.  DEO.  967,  BLUE  ▼.  BLUE,  38  ILL.  9. 

Validity  of  conveyance  of  exempt  property  in  fraud  of  creditors. 

Cited  in  Kennedy  v.  First  Nat.  Bank,  107  Ala.  170,  36  L.R.A.  308^  18  So.  396. 
holding  fraudulent  grantor  not  estopped  to  claim  homestead  exemption  upon 
conveyance  being  annulled  at  suit  of  creditor. 

Cited  in  reference  note  in  59  A.  S.  R.  411,  on  rights  of  creditors  on  convey- 
ance of  homestead. 
ConclusiTcness  of  Judgment. 

Cited  in  reference  notes  in  8  A.  S.  R.  716,  on  who  are  bound  by  judgments  and 
decrees;  31  A.  8.  R.  217,  on  conclusiveness  of  judgment. 

Distinguished  in  Watson  t.  White,  152  HI.  364,  38  N.  E.  902,  holding  that  all 
persons  who  can  by  any  possibility  have  interest  in  contract  under  party  to  suit 
for  specific  performance  who  dies  pending  suit  should  be  made  parties. 
Title  to  support  homestead. 

Cited  in  Weber  v.  Short,  55  Ala.  311;  Munchus  v.  Harris,  69  Ala.  506;  Tar- 
rant v.  Swain,  35  Kan.  146;  Tomlin  v.  Hilyard.  43  111.  300,  92  A.  D.  118,  holding 
that  homestead  law  protects  possession  held  under  equitable  as  well  as  legal  title. 

Cited  in  reference  notes  in  27  A.  S.  R.  167,  on  title  to  support  homestead; 
92  A.  D.  117,  on  title  of  one  rightfully  in  pSssession  of  homestead  property  under 
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contract  of  purchase;  92  A.  D.  121,  on  protection  of  equitable  as  well  as  legal 
title  by  homestead  law;  99  A.  D.  250,  on  what  title  will  support  homestead ;. 43 
A.  S.  R.  69,  on  person  rightfully  in  possession  of  homestead  under  contract  of 
purchase  ai  ownier. 

Cited  in  note  in  70  A.  D.  344,  345,  as  to  what  title  is  necessary  to  support 
homestead. 
HomesteiMl  exemption  where  part  of  premises  used  for  business. 

Cited  in  reference  note  in  91  A.  D.  644,  on  use  of  portion  of  homestead  as 
place  of  business  as  affeeting  claim  to  exemption. 
Validity  of  execution  sale  of  homestead. 

Cited  in  Hastings  t.  Dorrance,  2  111.  C.  C.  300,  holding  purchase  of  homestead 
property  imder  execution  sale  acquires  no  equitable  title;  Johnson  v.  Twichell,  13 
N.  D.  426,  101  N.  W.  318,  holding  sale  of  homestead  void  and  conveys  no  title. 

ated  in  reference  notes  m  93  A.  D.  432;  1  A.  S.  R.  565;  65  A.  S.  R.  634,— 
on  sale  of  homestead  under  execution;  91  A.  D.  644,  on  right  to  sell  homestead 
on  execution;  2  A.  S.  R.  342,  on  effect  of  sale  of  homestead  imder  execution; 
6  A.  S.  R.  54,  on  homestead  not  being  subject  to  sale  under  execution ;  7  A.  S.  R. 
98,  as  to  when  sale  of  homestead  under  execution  is  void;  64  A.  S.  R.  699,  on 
liability  of  homestead  to  execution  sale. 
Lien  on  surplus  of  purchaser  at  execution  sale  of  liomestead  property. 

Cited  in  Asher  v.  Mitchell,  92  HI.  480,  holding  lien  of  purchaser,  at  execution 
sale  of  judgment  debtor's  homestead,  on  surplus  above  value  exempted,  only  en- 
forceable in  equity  or  in  manner  prescribed  by  statute;  Hartwell  v.  McDonald, 
69  111.  293,  holding  lien  of  purchaser,  at  illegal  sale  of  homestead  property,  on 
surplus  above  value  exempted,  not  enforceable  in  ejectment;  SteVens  v.  Hollings- 
worth,  74  IlL  202,  holding  that  purchaser  at  execution  sale  of  debtor's  homestead, 
which  is  sold  as  whole,  acquires  no  title  to  surplus  above  value  exempted  which 
is  enforceable  in  ejectment. 

Cited  in  reference  notes  in  92  A.  D.  117,  on  liability  to  execution  of  excess 
over  and  above  what  homestead  covers;  81  A.  S.  R.  430,  on  judgment  lien  on  ex- 
cess of  homestead  over  authorized  amount. 

Cited  in  note  in  21  A.  S.  R.  30,  on  excess  of  amount  of  value  of  homestead  al- 
lowed by  law. 

Judgment  as  lien  upon  homestead. 

Cited  in  reference  notes  in  91  A.  D.  435;  92  A.  D.  117,— on  whether  judgment  is 
lien  upon  homestead;  93  A.  D.  403,  on  effect  of  attachment  levied  on  homestead; 
93  A.  D.  432,  on  how  homestead  may  be  reached  by  execution ;  4  A.  S.  R.  687,  on 
nonattachment  of  judgment  lien  to  homestead  while  occupied  as  such;  6  A.  S.  R. 
53,  on  homestead  being  subject  to  judgment  lien;  52  A.  S.  B.  653,  on  exemption  of 
homestead  from  judgment  liens. 

Cited  in  note  in  45  A.  S.  R.  389,  on  attachment  of  judgment,  execution,  and 
attachment  liens  to  homestead. 

Discretion  of  court  in  awarding  costs. 

Cited  in  Northern  Illinois  R.  Co.  v.  Racine  &  M.  R.  Co.  49  111.  356,  holding 
award  of  costs  in  chancery  cases  discretionary  with  court. 

Cited  in  reference  notes  in  6  A.  S.  R.  73,  on  right  to  costs;  90  A.  D.  689; 
86  A.  S.  R.  347,^n  discretion  as  to  costs  in  equity;  46  A.  S.  R.  679,  on  discretion 
tf  court  as  to  costs  in  equity. 
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Injunction  to  prevent  cloud  on  title. 

Cited  in  reference  note  in  4  A.  S.  R.  687,  on  injunction  to  prere^  ekmd  on 
title  at  execution  sale. 

87  AM.  DEX7.  982,  BfARSHALL  COUNTY  t.  COOK,  88  UAj.  44. 
Validity  of  municipal  bonds  issued  without  lawful  authority. 

Cited  in  Burr  v.  Carbondale,  76  IlL  455,  holding  municipal  bonds  not  in- 
validated by  mere  irregularities  in  form  of  notice  of  election;  Force  k  Co.  v. 
Batavia,  61  111.  99;  Jacksonville,  N.  W.  k  S.  R.  Co.  v.  Virden,  104  111.  339,— 
holding  municipal  bonds  issued  in  aid  of  railroad  void,  where  election  to  deter- 
mine whether  such  bonds  shall  issue  is  called  by  wrong  officials:  Gaddis  v. 
Richland  County,  92  IlL  119  (affirming  3  III.  App.  210),  holding  bonds  issued 
in  aid  of  railroad  company  absolutely  void,  where  power  exercised  by  board  of 
supervisors  instead  of  county  court  upon  whom  such  power  has  been  conferred; 
Bissell  V.  Kankakee,  64  III.  249,  16  A.  R.  554,  holding  bonds  it^sued  by 
municipality  absolutely  void  where  there  was  total  lack  of  authority  to  issue; 
Onstott  V.  People,  123  111.  489,  15  N.  E.  34,  holding  county  bonds  issued  in  aid 
of  railroad  void  when  not  voted  for  in  pursuance  of  law;  Harding  v.  Roekford* 
R.  I.  &  St.  L.  R.  Co.  65  111.  90,  holding  issuance  of  bond  void,  where  coiuity  super- 
visors omit  to  issue  legal  notice  of  election  to  determine  whether  such  bonds 
shall  issue;  Choisser  v.  People,  140  111.  21,  29  N.  E.  546,  holding  that  authority 
of  county  to  issue  bonds  to  aid  in  construction  of  railroad  must  be  strictly  pur- 
sued; Stephens  v.  People,  89  111.  337,  holding  it  essential  to  validity  of  election 
that  it  be  called  by  agency  designated  by  law;  News  Pub.  Co.  v.  Associated  Press, 
114  111.  App.  241,  on  validity  of  bonds  issued  under  unconstitutional  act; 
Hutchinson  &  S.  R.  Co.  v.  Kingman  County  (Hutchinson  &  S.  R.  Co.  v.  Fox) 
48  Kan.  70,  30  A.  S.  R.  273,  15  L.R.A.  401,  28  Pac.  1078,  holding  township  es- 
topped from  setting  up  irregularity  in  proceedings  to  issue  bonds  in  aid  of  con- 
struction of  railroad,  because  of  irregularity  in  election  petition,  where  stock 
in  its  possession,  and  road  built;  State  ex  rel.  Phillips  v.  School  Dist.  No.  9, 
10  Neb.  544,  7  N.  W.  315,  holding  school  district  bonds  in  hands  of  innocent 
purchaser,  where  election  to  determine  question  of  issuance  was  illegal. 
Cited  in  reference  notes  in  41   A.   S.   R.  496,  on   invalidity  of  unauthorized 

municipal  bonds  in  hands  of  bona  fide  purchaser;  30  A.  S.  R.  300,  on  railroad 

aid  bonds. 

Cited  in  notes  in  51   A.   S.   R.  845,  on  elections  as  condition  precedent  to 

validity  of  municipal  bonds  in  hands  of  bona  fide  holder;    71   A.  D.  236,  on 

necessity  of  complaining  within   due  time   of   fraud  in  election   to  determine 

whether  county  shall  subscribe  to  railroad  stock. 

—  Effect  of  tax  levy  and  payment  of  interest. 

Cited  in  Lippincott  v.  Pana,  92  111.  24  (affirming  2  HI.  App.  466),  holding  that 

levy  of  taxes  and  payment  of  interest  will  not  render  municipal  bonds  valid, 

when  issued  without  authority  of  law. 

Distinguished  in  Mercer  County  v.  Hubbard,  45  111.  139,  holding  county  bonds, 

issued  for  pa3rment  of  railroad  stock,  on  which  interest  has  been  paid  and  stock 

voted  on,  valid  in  hands  of  innocent  purchaser  without  notice,  though  election 

on  question  of  issuance  irregular. 

Duty  of  one  purchasing  municipal  bonds  to  inqnlre  as  to  authority  to 
issue. 
Cited  in  Williams  v.  Roberts,  88  111.  11,  holding  that  whoever  deals  in  muni- 
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cipal  bonds  chargeable  with  knowledge  whether  conditions  precedent  to  existence 
of  power  to  issue  have  been  complied  with;  Hewitt  v.  Normal  School  Dist.  Bd. 
of  £du.  94  111.  528,  holding  it  duty  of  persons  dealing  in  municipal  bonds  to 
see  that  power  to  issue  exists;  Dart  v.  Hercules,  57  111.  446,  holding  that 
authority  of  swamp  land  commissioners  being  matter  of  public  record  and  of 
law,  purchaser  of  land  from  such  official  is  presumed  to  know  extent  of  his 
authority;  Kirsch  v.  Braun,  153  Ind.  247,  53  N.  £.  1082,  holding  purchaser 
of  gravel  road  bonds  bound  to  take  notice  of  statute  trader  which  they  were 
issued  and  of  settled  construction  of  statute;  McPherson  t.  Foster  Bros.  43 
Iowa,  48,  22  A.  R.  215,  holding  that  purchaser  of  municipal  bonds  issued 
without  authority  cannot  recover  on  ground  that  he  is  innocent  holder. 

87  AM.  DBC.  29S,  JOHNSON  t.  BAK£R,  88  IliL.  98. 
Effect  of  too  short  notice  on  Judgment. 

Cited  in  Rice  v.  American  Nat  Bank,  3  Colo.  App.  81,  31  Pac.  1024,  holding 
that  service  of  process  requiring  appearance  before  justice  at  impossible  date 
confers  no  jurisdiction  over  person  served,  and  judgment  thereon  is  void; 
Ledford  v.  Weber,  7  111.  App.  87,  holding  judgment  of  justice  void  where  return 
of  constable  showed  service  less  number  of  days  before  trial  than  statute  re- 
quired; Imhoff  V.  Highway  Comrs.  89  111.  App.  66,  to  point  that  notice  for  too 
short  time  renders  judgment  professedly  void)  State  ex  rel.  Bates  v.  Hutchins, 
33  Neb.  335,  50  N.  W.  165,  to  point  that  evidence  is  admissible  to  show  that 
judgment  was  entered  too  soon. 

Cited  in  reference  notes  in  1  A.  S.  R.  51,  on  invalidity  of  judgment  entered 
before  expiration  of  time  allowed  defendant  to  answer;   68  A.  S.  R.  818,  on 
judgment  upon  insufficient  service. 
Validity  of  acts  performed  under  decree  of  conrt  having  no  Jurisdiction. 

Cited  in  Bozarth  v.  Largent,  128  HI.  95,  21  N.  E.  218;  Mulvey  v.  Carpenter, 
78  111.  580, — holding  that  party  redeeming  from  sale  can  give  no  validity  to 
sale  absolutely  void  for  want  of  jurisdiction;  St.  Louis  &  S.  Coal  &  Min.  Co. 
V.  Sandoval  Coal  k  Min.  Co.  Ill  111.  32,  holding  all  acts  performed  under  jud;^- 
ment  or  decree  of  conrt  having  no  jurisdiction  of  subject-matter  or  persons, 
void. 
Right  to  try  title  In  forcible  entry  and  detainer  action. 

Cited  in  Hamill  v.  Bank  of  Clear  Creek  County,  22  Colo.  384,  45  Pac. 
411;  Kepley  v.  Luke,  306  111.  395;  Ragor  v.  McKay,  44  111.  App.  79;  Smith  v. 
Hoag,  45  HI.  250, — ^holding  that  title  cannot  be  tried  in  action  for  forcible 
entry  and  detainer;  Muller  v.  Balke,  68  111.  App.  .587,  holding  questions  of 
title  not  to  be  determined  in  action  of  forcible  detainer,  but  that  deeds  are 
admissible  in  such  action;  Carson  v.  Crigler,  9  111.  App.  83,  holding  that  neither 
title  to  land  nor  right  to  rents  can  be  determined  in  forcible  entry  and  de- 
tainer suit;  Hannigan  v.  Mossier,  44  111.  App.  317,  holding  right  to  possession 
alone  involved  in  action  for  forcible  entry  and  detainer;  Glenn  v.  Caldwell, 
74  Miss.  49,  20  So.  152  (dissenting  opinion),  on  right  of  execution  purchaser  to 
recover  possession   in  forcible  detainer. 

Cited  in  reference  note  in  103  A.  S.  R.  150,  on  essentials  to  recovery  of  pos- 
session in  action  of  forcible  detainer. 
Requisites  of  Talld  title  to  land  purchased  at  sherlff*9  sale. 

Cited  in  Riverside  Co.  v.  Townsbend,  320  111.  9,  9  N.  E.  65;  Antognoli  v. 
O'Have  Zedek,  339  111.  App.  342;  Johnson  v.  Bantook,  38  111.  Ill,— holding  pur- 
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chase  under  execution,  in  action  of  forcible  detainer  against  one  remaining  in 
possession  after  sale,  must  show  valid  judgment,  execution,  and  deed;  Harmon 
V.  learned,  68  IlL  107,  holding  that  title  of  purchaser  at  sheriff's  sale  depends 
upon  uniformity  in  judgment,  execution  and  sheriff's  deed,  unless  variance  ex- 
plained. 
*  Certificate  of  purchase  as  conveyance  of  title. 

Cited  in  Bradley  v.  Lightcap,  202  111.  154,  07  N.  £.  45;  Kronenberger  t. 
Heinemann,  190  Dl.  17,  60  N.  E.  64, — holding  that  certificate  of  purchase  does 
not  convey  title;  Lightcap  v.  Bradley,  186  IlL  610,  58  N.  E.  221,  holding  cer- 
tificate of  purchase  not  ool(»'  of  title;  Stephens  v.  Illinois  Mut.  F.  Ins.  Co.  43 
111.  327,  holding  that  purchaser  under  judgment  and  execution  acquires  no  new 
estate,  but  only  lien  until  expiration  of  period  of  redemption. 
Duty  of  purchaser  at  sheriff's  sale  to  inquire  as  to  court's  Jurisdiction. 

Cited  in  Union  Iron  Workers  v.  Bassic  k  Min.  Co.  10  Colo.  24,  14  Pac  54, 
holding  purchaser  at  sheriff's  sale  as  well  as  party  redeeming  bound  to  ascer- 
tain whether  face  of  record  shows  that  court  had  jurisdiction. 

Cited  in  reference  note  in  73  A.  S.  R.  522,  on  duty  of  purchaser  at  sheriff's 
sale  who  seeks  to  recover  land  from  defendant  in  execution. 
Subrogation  of  purchaser  at  sheriff's  sale. 

Cited  in  Maloney  v.  Grimes,  1  Colo.  Ill,  holding  redeeming  creditor  or  pur- 
cha.ser  at  sale  made  after  redemption,  subrogated  to  right  of  first  purchaser. 

Effect  of  redemption  from  execution  sale. 

Cited  in  note  in  67  A.  S.  R.  516,  on  effect  of  redemption  from  execution 
sales. 

87   AM.  DEC.  298,  COOIiEnT  v.  SOARLETT,   88  ILIi.  816. 

Right  to  preserve  oral  testimony  in  chancery  cases  by  recitals  In  decree. 

Cited  in  Walker  v.  Carey,  63  111.  470;  Walker  v.  Abt,  83  111.  226;  Gorman  v. 
Miillins,  172  111.  349,  60  N.  E.  222;  Norton  v.  Joy,  6  111.  App.  406;  Kelsey  v. 
Starkey,  11  111.  App.  84;  Frink  v.  Neal  37  111.  App.  621;  Allen  v.  T^Moyne, 
102  111.  25, — ^holding  recital  in  decree  of  facts  established  by  evidence,  suf- 
ficient preservation  of  evidence;  Bennett  v.  Bradford,  132  111.  269,  24  N.  E, 
630.  holding  recital  of  evidence  taken  in  chancery  suit  part  of  decree;  Bristol 
V.  Home  Bldg.  &  L.  Asso.  44  111.  App.  328,  holding  that  recital  in  decree  that 
court  finds  material  all^^tions  in  bill  to  be  true  takes  place  of  finding  of 
specific  facts,  or  setting  forth  of  evidence. 

« Right  of  reviewing  court  to  question  recitals. 

Cited  in  Allen  v.  Henn,  197  111.  486,  64  N.  E.  250  (affirming  97  111.  App.  378), 
holding  finding  of  facts  in  decree  not  contradicted  by  evidence  in  record,  con- 
clusive upon  reviewing  court;  Drennan  v.  Huskey.  31  111.  App.  208,  upholding 
presumption  where  sufficient  facts  are  recited  in  decree  that  they  are  correctly 
found  unless  evidence  is  preserved  and  shows  to  contrary;  Mcintosh  v.  Saund- 
ers, 68  111.  128,  upholding  presumption  where  decree  states  that  proofs  were 
heard  and  facts  found  that  evidence  justified  finding,  unless  evidence  appears 
in  record  and  fails  to  prove  facts;  Mattoon  v.  Noyes,  218  111.  694,  75  N.  E. 
1065,  holding  that  question  whether  certain  facts  were  established  cannot  be 
determined  by  court  of  review,  where  certificate  of  evidence  does  not  purport  to 
eontain  all  evidence  heard  by  chancellor. 
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Persons  without  interest  in  subject-matter  as  necessary  parties. 

Citd  in  reference  notes  in  98  A.  D.  737,  on  interest  as  essential  in  deter- 
mining whether  person  should  be  made  party  to  proceedings;   99  A.  D.  347, 
on  persons  having  no  interest  in  subject-matter  as  necessary  parties. 
Right  of  court  to  amend  decree  at  subsequent  term. 

Cited  in  Davenport  v.  Kirkland,  156  IlL  169,  40  N.  £.  304,  holding  that  court 
may  amend  decree  at  subsequent  term  by  correcting  name  of  party  inserted  by 
clerical  error. 
Venue  of  actl#>n  to  cancel  fraudulent  deed. 

Cited  in  McLaughUn  v.  McCrory,  66  Ark.  442,  29  A.  S.  R.  66,  18  S.  W.  762, 
holding  that  suit  to  cancel  fraudulent  deed  and  revest  title  in  plaintiff  must  be 
brought  in  county  where  land  lies. 
—  In  courts  of  other  state. 

Cited  in  Carpenter  v.  Strange,  141  U.  S.  87,  86  L.  ed.  640,  11  Sup.  Ct.  Rep. 
960,  holding  courts  of  one  state  have  no  power  to  decree  that  deed  of  land  in 
sister  state  was  null  and  void;  City  Ins.  Co.  v.  Commercial  Bank,  68  111.  348, 
holding  title  to  realty  affected  only  in  mode  recognized  by  laws  of  state  in  which 
it  is  situated. 
Power  of  egnity  to  render  decree  affecting  land  in  other  state. 

Cited  in  Baker  v.  Rockabrand,  118  111.  366,  8  N.  E.  466,  holding  jurisdiction  of 
person  in  suit  to  rescind  contract  for  exchange  of  lands  for  fraud  invests  court 
with  power  to  proceed  to  final  decree,  although  lands  outside  court's  jurisdiction ; 
Cloud  V.  Greasley,  126  IlL  313,  17  N.  E.  826,  holding  jurisdiction  of  person  of 
defendant  in  suit  for  specific  performance  invests  court  with  power  to  compel 
specific  performance  of  contract  to  convey  land  situated  in  another  state;  Hayes 
V.  O'Brien,  149  111.  403,  23  L.R.A.  666,  37  N.  E.  73,  holding  court  of  equity  hav- 
ing parties  in  interest  before  it  may  render  decree,  though  lands  to  which  suit 
relates  lie  without  jurisdiction  of  court;  Mac  Donald  v.  Dexter,  234  111.  617, 
85  N.  E.  269,  holding  judgment  of  foreign  court  having  jurisdiction  res 
judical  here,  in  subsequent  suit,  although  land  to  which  suit  relates  is  situ- 
ated in  this  sUte;  Fall  v.  Fall,  76  Neb.  104,  121  A.  S.  R.  767,  113  N.  W.  176, 
holding  that  court  in  chancery  may  compel  conveyance  of  land  situated  in 
foreign  state,  when  interested  parties  are  within  its  jurisdiction;  Webb  t 
Ritter,  60  W.  Va.  193,  64  S.  E.  484,  holding  jurisdiction  of  parties  in  suit  to 
foreclose  mortgage  invests  court  with  power  to  decree  sale  of  land  although  it  is 
situated  in  another  state. 

Cited  in  reference  notes  in  98  A.  D.  803,  on  power  of  courts  of  one  state  as  to 
fraudulent  deeds  of  land  in  another  state;  69  L.R.A.  687,  on  jurisdiction  of 
equity  over  suit  for  relief  from  fraud  affecting  real  property  in  another  state 
or  country  as  between  parties  or  privies. 

Cited  in  note  in  94  A.  S.  R.  636,  on  what  will  disprove  jurisdiction  to  render 
foreign  judgment. 

87  AM.  DEC.  SOI,  IlililNOIS  C.  R.  CO.  t.  SMYSER,  S8  Ilili.  S54. 
When  liability  of  carriers  of  goods  commences. 

Cited  in  Pratt  v.  Grand  Trunk  R.  Co.  96  U.  S.  43,  24  L.  ed.  336,  holding  lia- 
bility of  carrier  complete  wherever  property  to  be  transported  comes  into  his 
possession  with  his  assent;  Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Barrett,  36  Ohio  St. 
448,  holding  that  liability  of  common  carrier  immediately  attaches  upon  delivery 
\m.  Dec.  Vol.  XII.— 4. 
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of  goods  for  shipment,  and  acceptance  by  him  to  be  forwarded  in  usual  course 
of  business. 

Cited  in  notes  in  91  A.  D.  788,  on  carrier's  acceptance  of  goods  as  fixing  its 
liability;  96  A.  D.  746,  as  to  when  liability  of  common  carrier  commences  and 
ends;  43  A.  S.  R.  756,  as  to  when  liability  as  carrier  begins;  46  A.  8.  R.  208, 
as  to  when  liability  of  carrier  commences;  84  A.  8.  R.  652,  on  issuing  of  bill 
of  lading  as  tranfer  of  possession  of  freight  to  carrier. 
—  Goods  placed  by  shipper  in  car  on  siding. 

Cited  in  St  Louis,  I.  M.  &  8.  R.  Co.  v.  Murphy,  60  Ark.  333,  40  A.  8.  R. 
202,  30  8.  W.  419,  holding  liability  of  carrier  commences  upon  deliyery  of  cotton 
in  empty  car  upon  side  tracks,  notice  of  its  destination,  and  its  readiness 
for  remoTal,  where  custom  of  carrier  not  to  issue  receipt  until  later;  Tate  v. 
Yazoo  ft  M.  Valley  R.  Co.  78  Miss.  842,  84  A.  8.  R.  649,  29  So.  392,  holding  mere 
loading  of  cotton  on  car  at  siding  in  absence  and  without  knowledge  of  any 
representative  of  company,  not  such  delivery  and  acceptance  as  will  render  com- 
pany liable  for  its  loss;  Allen  v.  Agee,  15  Or.  551,  3  A.  6.  R.  206,  16  Pac  637, 
holding  delivery  of  wheat  which  is  to  be  delivered,  on  board  cars  complete  when 
cars  are  loaded  and  placed  on  side  track  of  company  awaiting  transportation. 

Distinguished  in  Toledo,  W.  &  W.  R.  Co.  v.  Gilvin,  81  111.  511,  holding  that 
delivery  of  grain  on  board  cars  under  contract  to  sell  by  terms  of  which  grain 
not  to  be  removed  until  paid  for,  does  not  thereby  sever  vendor's  possession  of 
wheat  so  that  he  cannot  remove  it  from  car. 
Right  of  carrier  of  goods  to  limit  Its  liability. 

'  Cited  in  Chicago  ft  N.  W.  R.  Co.  v.  Chapman,  133  111.  96,  23  A.  a  R.  587,  8 
L.R.A.  508,  24  N.  E.  417,  holding  that  common  carrier  may  limit  its  strict 
common  law  liability  but  not  as  to  gross  negligence  of  itself  or  of  its  employees. 

Cited  in  reference  notes  in  91  A.  D.  363.  on  carrier's  power  to  limit  liability 
by  special  contract;  92  A.  D.  56,  on  power  of  carrier  to  limit  his  common  law 
liability  by  special  contract;  92  A.  D.  610,  on  carrier's  special  contract  for 
partial  or  total  exemption  from  common-law  liability;  93  A.  D.  230,  on 
power  of  common  carrier  to  limit  liability;  97  A.  D.  181,  on  right  of  common 
carrier  to  exempt  himself  by  express  contract  from  negligence  or  misconduct: 
97  A.  D.  181,  on  right  of  common  carrier  to  limit  common  law  liability  by  ex- 
press contract;  97  A.  D.  181,  on  whether  common  carrier  may  limit  his  common- 
law  liability  by  notice;  1  A.  8.  R.  728.  on  right  of  carrier  to  limit  liability  by 
express  or  special  contract;  13  A.  S.  R.  783,  on  validity  of  contract  with  shipper 
limiting  carrier's  liability. 
Evidence  of  custom  limiting  carrier's  liability. 

Cited  in  McMillan  v.  American  Exp.  Co.  123  Iowa,  236,  98  N.  W.  629,  holding 
evidence  of  general  custom  or  usage  of  carrier  to  issue  bills  of  lading  limiting 
its  liability  for  carriage  of  livestock,  inadmissible  where  no  such  contract  exe- 
cuted. 

Cited  in  reference  notes  in  93  A.  D.  167.  on  right  to  show  custom  or  usage  limit- 
ing common  carrier's  liability:  4  A.  S.  R.  628;  93  A.  D.  231,— on  admissibility 
of  custom  limiting  carrier's  liabilitj'. 

Cited  in  note  in  50  A.  D.  99,  100,  on  customs  of  common  carriers  and  their 
validity. 

87   AM.  DEC.  304.  SCHNEIili  v.  CHICAGO.  38  Ilili.   S»«. 
Coilalornl  attack  on  6ccrcc  or  order. 

Cited  in  Bariinrd  v.  Baninrd.  119  111.  92.  8  X.  E.  320.  holding  that  it  will  be 
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presumed  in  collateral  proceeding  involving  adoption  of  children  that  court 
lieard  proof  of  facts  which  required  it  to  decree  as  it  did;  Bostwick  v.  Skinner, 
80  111.  147,  holding  record  of  county  court  conclusive  on  question  of  domicil  of 
deceased,  when  questioned  collaterally;  Blackman  v.  Mulhall,  19  S.  D.  534,  104 
N.  W.  250,  holding  presumption  in  collateral  attack  on  order  confirming  ad- 
ministrator's sale  that  probate  court  had  before  it  proof  showing  statutory 
provisions  as  to  notice. 

Cited  in  reference  notes  in  91  A.  D.  622,  as  to  whether  administrator's  sale 
ordered  and  confirmed  without  notice  to  heir  is  void  and  subject  to  collateral 
attack;  92  A.  D.  374,  on  presumption  of  probate  court's  right  to  act  where 
collateral  attack  is  made. 

—  On  appointment  of  administrator. 

Cited  in  Denver,  S.  P.  ft  P.  R.  Co.  v.  Woodward,  4  Colo.  1;  Larson  v.  Union 
P.  R.  Co.  70  Neb.  261,  97  N.  W.  313;  Salomon  v.  People,  191  111.  290,  61  N.  E. 
83 — (affirming  89  111.  App.  374),  holding  that  appointment  of  administrator  by 
court  having  jurisdiction  of  subject-matter  cannot  be  questioned  collaterally; 
Harris  v.  Chipman,  9  Utah,  101,  33  Pac.  242;  McNitt  v.  Turner;  16  Wall.  352, 
21  L.  ed.  341, — ^holding  everything  consistent  with  record  which  would  have 
warranted  appointment  of  administrator  presumed  to  have  existed  and  to  have 
been  acted  upon  by  court;  Hobson  v.  Ewan,  62  111.  146,  upholding  presumption 
in  collateral  proceeding  that  court  granting  letters  of  administration  had  satis- 
factory evidence  before  it  to  justify  its  acticm. 

Cited  in  reference  note  in  68  A.  S.  R.  24,  on  collateral  attack  of  appointment 
of  and  sales  by  executors  and  administrators. 

Snfilclency  of  description  of  land  In  application  for  sale  by  court. 

Cited  in  Hubermann  v.  Evans,  46  Neb.  784,  65  N.  W.  1045,  holding  proceed- 
ings in  guardianship  sale  not  invalidated  by  manifest  false  description  of 
property  in  application  and  license,  when  valid  part  of  description  sufficient  to 
locate  property. 

Effect  of  failure  to  give  proper  notice  of  application  for  sale  of  decedent's 
real  estate. 

Cited  in  Haywood  v.  Collins,  60  111.  328;  Morris  v.  Hogle,  37  111.  150,  87  A.  D. 
243, — holding  decree  licensing  executor  to  sell  lands  of  testator  to  pay  debts 
and  subject  to  collateral  attack,  void,  where  notice  of  such  proceeding  was  not 
served  on,  or  given  to  heirs. 

Cited  in  reference  note  in  52  A.  S.  R.  269,  on  notice  of  application  for  order 
to  sell  decedent's  lands. 

Doctrine  of  estoppel,  generally. 

Cited  in  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Belleville,  122  111.  376,  12  N.  E.  680, 
holding  that  it  is  of  essence  of  estoppel  in  pais  that  party  having  authority 
to  act  in  matter  flhall  have  knowingly  done  act  to  influence  conduct  of  other,  and 
that  other  must  have  acted  on  faith  of  that  act;  Miller  v.  Hider,  9  Colo.  App. 
50,  47  Pac.  406,  that  right  to  remove  administrator  improvidently  appointed 
may  be  waived  by  silence  and  acquiesence. 

—  Aa  applied  to  infants. 

Cited  in  Gillespie  v.  Nabors,  59  Ala.  441.  31  A.  R.  20;  Cobbey  ▼.  Buchanai), 
48  Neb,  S91,  67  N.  W.  176, — holding  generally,  doctrine  of  estoppel  in  pais 
not  applicable  to  infants;  Kastner  v.  Pibilinski,  96  Ind.  229,  holding  estoppel  by 
eonduct  can  be  invoked  against  infant  only  in  strongest  and  clearest  ' 


Digitized  by 


Google 


87  AM.  DEC]        *    NOTES  ON  AMERICAN  DECISIONa  W 

Estoppel  of  minor  lieir  to  assert  title  to  lands  wrongfully  sold. 

Cited  in  Borders  ▼.  Hodges,  154  III  498,  39  N.  E.  597,  holding  that  heirs  may 
assert  title  against  Toid  sale  of  land  by  administrator,  where  they  did  not 
accept  proceeds  of  such  sale. 

—  By  accepting  proceeds  of  sale. 

Cited  in  Hamilton  y.  Rathbone,  9  App.  D.  0.  48,  holding  heir  not  estopped 
from  asserting  title  to  lands  illegally  conreyed  by  executor  during  her  infancy 
by  fact  that  portion  of  proceeds  were  spent  by  executor  for  her  board  and 
elothes;  Dorlarque  v.  Cress,  71  IlL  380,  holding  infant  heirs  not  estopped  from 
asserting  title  to  lands  of  their  father  by  fact  that  they  retained  money  from 
its  sale,  when  not  received  with  understanding  that  it  was  in  lieu  of  their  in-* 
terest  in  land;  Ball  y.  Clothier,  34  Wash.  299,  75  Pac  1099,  holding  infanU 
upon  arriving  at  their  majority  not  estopped  to  question  illegal  sale  of 
realty  by  administrator,  by  accepting  proceeds,  when  not  informed  that  it  was  in 
lieu  of  their  interest  in  land. 

Cited  in  reference  note  in  13  A.  8.  R.  79,  on  reoeipt  of  proceeds  by  minor 
heirs  as  estoppel  to  avoid  voidable  judicial  sale. 

87  AM.  JDBO.  SI 4,  MHXS  t.  GRAVES,  S8  ILIi.  466. 
What  coniAtitntes  an  estoppel  in  pals. 

Cited  in  Morgan  v.  Chicago  ft  A.  R.  Co.  96  U.  S.  716,  24  L.  ed.  743,  holding 
one  estopped  to  deny  state  of  things  which  his  conduct  or  misrepresentations 
led  another  to  believe  existed  and  to  act  in  accordance  with  that  belief;  Baker  y. 
Baker,  139  111.  App.  217  (dissenting  opinion),  as  to  essentials  to  estoppel  in 
pais  which  will  prevent  assertion  of  limitation  as  bar  to  acti<m;  Reid  v.  State, 
74  Ind.  252,  on  power  to  estop  state  by  conduct  of  its  ministerial  officers; 
Parkey  v.  Ramsey,  111  Tenn.  302,  70  S.  W.  812,  holding  doctrine  of  estoppel 
only  applicable  where  party  having  estate  knowingly  misleads  purchaser  or  is 
guilty  of  deceit,  or  such  gross  negligence  as  to  amoimt  to  intent  to  deceive. 

Cited  in  reference  notes  in  94  A.  D.  363,  on  estoppel;  91  A.  D.  183,  on  what 
constitutes  estoppel  in  pais;  95  A.  D.  139;  98  A.  D.  192,^on  when  estoppel  in 
pais  arises;  99  A.  D.  651,  on  estoppel  by  conduct  from  setting  up  title  to  or 
lien  on  Und;  11.  A*  S.  R.  821,  on  requisites  of  estoppels. 

—  Necessity  of  declarations  being  acted  upon. 

Cited  in  Potter  v.  Fitchburg  Steam  Engine  Co.  110  111.  App.  430,  holding 
that  estoppel  to  its  binding  must  be  established  by  clear  and  convincing  evidence 
and  declarations  shown  to  have  been  acted  upon ;  Gray  v.  Zellmer,  66  Kan.  514, 
72  Pac  228,  holding  doctrine  of  equitable  estoppel  does  not  operate  in.  favor  of 
one  who  has  knowledge  of  another's  rights,  or  who  has  available  means  of 
obtaining  such  knowledge. 
Necessity  of  estoppel  being  reciprocal. 

Cited  in  Siegel,  C.  k  Co.  v.  Colby,  176  111.  210,  52  N.  E.  917,  holding  that 
estoppel  to  ^  binding  must  be  reciprocal  and  include  both  parties. 
Ayailablllty  of  estoppel  in  pais  In  action  at  law. 

Cited  in  St.  Louis  Nat.  Stock  Yards  v.  Wiggins  Ferry  Co.  102  111.  614;  Wins- 
low  V.  Cooper,  104  III.  235;  Baltimore  ft  0.  ft  C.  R.  Co.  v.  tUinois  C.  R.  Co. 
138  III.  9,  2r  ^:  E.  38;  Hayden  v.  McCloskey,  161  III.  351,  43  N.  E.  1091; 
DeLand  v.  Dixon  Power  ft  L.  Co.  225  HI.  212,  80  N.  E.  125;  Litchflfeld  y.'Xitch- 
field  Wkter  Biipply  Co.  96  III.  App.  647;  Hays  v.  Livingston,  84  Mich.  384,  22 
A.  R.  '533;  dli&ke  v.  Fash,  44  III.  802,— holding  estoppel  in  pais  relating  to  realty 
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not  available  in  court  of  law;  Hanly  ▼.  Watterson,  39  W.  Va.  214,  hol4ing  equity 
proper  forum  in  which  to  asaert  equitable  estoppel  against  holder  of  option  on 
growing  timber  from  asserting  title  to  same. 
Power  of  oonrt  of  equity  to  establish  title  to  realty  by  estoppel. 

Cited  in  Cross  t.  Weare  Commission  Co.  153  111.  499,  46  A.  S.  R.  902,  38 
N.  E.  1038,  holding  that  court  of  equity  has  power  to  establish  title  to  real 
estate  by  estoppel  against  former  owner,  who  has  induced  another  to  purchase 
mortgage  from  one  holding  defective  title;  People  ex  rel.  Kisselberg  y.  Chicago, 
209  111.  479,  71  N.  E.  400,  holding  something  more  than  mere  moral  wrong 
necessary  to  equitable  estoppel  which  will  take  verbal  contract  for  sale  of  land 
out  of  statute  of  frauds.  | 

Parol  settlement  of  boundary.  I 

Distinguished  in  Cutler  v.  Callison,  72  111.  113,  holding  that  boundary  lines 
may  be  settled  by  parol  agreement. 

87  AM.  DEO.  SIO,  STERLING  v.  KLEPSATTI/E,  24  IND.   04. 
Specific  enforcement  of  contract. 

Cited  in  reference  notes  in  27  A.  S.  R.  173,  on  mutuality  of  remedy  to  sustain 
demand  for  specific  performance;  63  A.  D.  385,  on  injunction  agfiinst  violation 
of  contract  in  reasonable  restraint  of  trade. 

Distinguished  in  St.  Joseph  Hydraulic  Co.  v.  Globe  Tissue  Paper  Co.  156 
Ind.  665,  59  N.  E.  995,  holding  rules  applicable  to  action  to  compel  execution 
of  written  lease  materially  different  from  those  governing  action  to  enforce  its 
terms. 

87  AM.  DEO.  SSI,  IjEWIS  v.  PRENATT,  S4  IND.  08. 
Necessity  that  errors  appear  in  record. 

Cited  in  reference  note  in  96     A.  D.  146,  as  to  whether  appellate  court  will 
notice  errors  in  lower  court  not  appearing  in  the  record. 
When  estoppel  exists. 

Cited  in  Skelton  v.  Manchester,  12  ^  L  326,  on  right  to  estoppel  oh  accoimt 
of  misstatement  which  has  mislead  one  into  making  attachment. 
—  Of  garnishee  to  deny  former  admission  of  indebtedness. 

Cited  in  Miller  v.  Anderson,  19  Mo.  App.  71;  Warder  v.  Baker,  54  Wis.  49, 
11  N.  W.  342;  Henderson  v.  McMahill,  75  Iowa,  217,  9  A.  S.  R.  47?,  39  N.  W. 
276, — holding  garnishee  not  estopped  to  deny  his  indebtedness  to :  defendant  by 
reason  of  his  representations  that  he  was  indebted  to  defendant.  . 

Cited  in  reference  note  in  9  A.  S.  R.  473,  on  estoppel  of  garnishee  to  cleny  in- 
debtedness to  defendant. 

87  AM.  DEC.   SS4,  RUBOTTOM  v.  MORROW,   S4  IND.   20S^ 
Rights  and  liabilities  of  personal  representatives. 

Cited  in  reference  notes  in  5  A.  S.  R.  257;  7  A.  S.  R.  769, — on  liability  of 
executor  or  administrator  for  loss  of  trust  property;  9  A.  S.  R.  21,  on  degree  of 
care  required  of  executors  and  administrators;  55  A.  S.  R.  906,  on  liability  of 
executors  and  administrators  for  money  lost  through  insolvency  of  bank;  55 
A.  8.  R.  906,  on  responsibility  of  executors  and  administrators. 

Cited  in  notes  in  75  A.  D.  801,  on  loss  by  casualty  and  other  causes  not  due 
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to  trustee's  default;  78  A.  S.  R.  183,  on  general  powers  of  executors  over  per- 
sonal estate. 

Right  of  personal  repreeentatlTe  to  rents  and  profits. 

Cited  in  McClead  y.  Davis,  88  Ind.  263,  holding  administrator  who  takes  rents 
of  decedent's  realty  liable  to  heirs  for  their  value,  even  though  he  charge  him- 
self therewith  in  settlements;  Evans  v.  Hardy,  76  Ind.  527,  holding  that  rents 
accruing  from  intestate's  realty,  after  his  death,  go  to  heirs  and  not  to  admin- 
istrator; Murray  v.  Cazier,  23  Ind.  App.  600,  53  N.  E.  476,  holding  that  roits 
coming  due  after  landlord's  death  go  to  heir  as  incident  of  reversion;  Humphrey 
V.  Merritt,  51  Ind.  197,  holding  that  growing  crops  on  devised  land  go  to 
executor  and  not  with  land. 

Cited  in  reference  notes  in  96  A.  D.  168,  as  to  whether  administrator  is 
chargeable  with  rents  accruing  during  his  administration;  99  A.  D.  296,  on 
liability  of  administrator  for  rents  of  real  estate. 

Cited  in  notes  in  40  L.R.A.  326,  on  right  to  rents  on  lease  of  intestate's 
property;  40  L.R.A.  344,  on  liability  of  administrator  and  sureties  on  his  bond 
to  accoimt  for  rents  of  intestate's  property. 

87  AM.  DKC.  SS7,  INDIANA  A  C.  R.  CO.  t.  GUARD,  24  IND.  222. 
Duty  of  railroad  company  to  fence  its  track  along  highway. 

Cited  in  Sanger  v.  Chesapeake  &  O.  R.  Co.  102  Va.  86,  45  S.  E.  750;  Robinson 
V.  Chicago  &  A.  R.  Co.  67  Mo.  494, — ^holding  it  duty  of  railroad  company  to 
fence  track,  although  public  highway  intervenes  between  it  and  field;  Jefferson- 
ville,  M.  ft  I.  R.  Co.  v.  Dunlap,  112  Ind.  93,  13  N.  E.  403,  holding  one  purpose 
of  act  requiring  railroad  companies  to  fence  their  tracks  is  to  protect  travelling 
public. 

Cited  in  reference  notes  in  74  A.  D.  200,  on  railroad's  dnty  to  fence  track  and 
liability  for  injur>'  to  animals;  64  A.  S.  R.  474,  on  statutory  duty  of  railroad 
to  fence  in  track. 

Liability  for  loss  of  stock  due  to  failure  to  fence  railroad  track. 

Cited  in  Jeffersonville,  M.  &  I.  R.  Co.  v.  Ross,  37  Ind.  645,  holding  railroad 
company  liable  for  stock  killed  or  injured-  at  point  where  it  is  required  to  fence 
its  track  and  has  not  done  so,  without  reference  to  question  of  negligenc  of 
either  party;  Louisville,  N.  A.  &,  C.  R.  Co.  v.  Zink,  85  Ind.  219,  holding  railroad 
company  liable  for  stock  killed  or  injured  at  point  where  it  is  required  to  fence 
its  track,  unless  competent  fence  already  there;  Missouri  P.  R.  Co.  v.  Roads,  33 
Kan.  640,  7  Pac.  213,  holding  railroad  company  liable  for  animals  injured  or 
killed  on  its  unfenced  track,  even  though  they  were  unlawfully  upon  land  from 
which  they  passed  upon  track. 

Cited  in  notes  ivt^  49  A.  D.  272,  on  liability  for  injury  to  animals  trespassing 
on  railroad  track  where  company  is  bound  to  fence;  96  A.  D.  681,  on  railroad 
company's  liability  for  injury  to  animals  trespassing  on  track  when  it  is  bound 
to  fence;  9  L.R.A.(N.S.)  351,  on  private  action  for  violation  of  statute  re- 
quiring railroads  to  fence  right  of  way. 

Distinguished  in  Davis  v.  Burlington  &  M.  River  R.  Co.  26  Iowa,  549,  holding 
absolute  liability  of  railroad  company  for  stock  killed  or  injured  upon  its  tracks 
resulting  from  its  failure  to  fence,  does  not  apply  to  depot  grounds. 

—  In  case  of  defective  cattle  guards. 

Cited  in  Pittsburgh,  C.  C.  k  St.  L.  R.  Co.  v.  Newsom,  35  Ind.  App.  299,  74 
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N.  K.  21;  New  York,  C.  &  St  L.  R.  Co.  v.  Zumbaugh,  17  Ind.  App.  171,  46  N.  E. 
548, — holding   failure   of   railroad   company   to  maintain   proper   cattle  guards 
resulting  in  killing  of  trespassing  stock,  conclusive  as  to  company's  liability. 
Adopted  oonstruction  of  statute. 

Cited  in  Jeffersonville,  M.  &  I.  R.  Co.  y.  Dunlap,  29  Ind.  426;  Indianapolis 
A  C.  R.  Co.  ?.  McKinney,  24  Ind.  283, — holding  presumption  that  legislature  in 
re-enacting  law  without  change  and  with  knowledge  of  construction  given  it 
by  courts  thereby  adopted  such  construction;  Seller  v.  State,  160  Ind.  605, 
67  N.  E.  448,  holding  legislature  in  re-enacting  law  verbatim  et  literatim  deemed 
to  have  adopted  construction  placed  upon  it  by  courts. 

87  AM.  DEC.  329,  CROSSLEY  v.  O'BRIEN,  24  IND.  325. 
Verdict  against  evidence  as  ground  for  new  trial  or  reversal. 

Cited  in  Indianapolis  &  St.  L.  R.  Co.  v.  Watson,  114  Ind.  20,  6  A.  S.  R. 
578,  15  N.  E.  824;  Warsaw  v.  Dunlap,  112  Ind.  576,  14  N.  E.  568,— holding 
failure  of  evidence  to  sustain  verdict  on  any  material  point  ground  for  re- 
versal; Tacoma  v.  Tacoma  Light  &  W.  Co.  16  Wash.  288,  47  Pac.  738,  holding 
it  duty  of  trial  judge  to  set  verdict  aside  when  it  is  his  opinion  that  it  is  not 
supported  by  evidence,  even  though  there  be  some  conflict  in  testimony. 

Cited  in  reference  notes  in  02  A.  D.  373,  on  setting  aside  verdict  against  evi- 
dence: 38  A.  S.  R.  186,  on  granting  new  trial  when  verdict  against  weight  of 
evidence. 

Distinguished  in  Timmis  v.  Wade,  5  Ind.  App.  139,  31  N.  E.  827,  holding  that 
appellate  court  will  not  interfere  where  evidence  given  at  trial  fairly  tends  to 
support  verdict  of  jury. 
Public  utility  of  proposed  highway. 

Cited  in  Green  v.  Elliott,  86  Ind.  53,  holding  question  whether  proposed  high- 
way will  be  of  public  utility  depends  upon  whether  public  convenience  requires 
it. 

Benefits  to  land  appropriated  for  highway  as  element  of  damages. 

Cited  in  Hagaman  v.  Moore,  84  Ind.  496,  holding  that  benefits  to  land  appro- 
priated for  highway  may  be  considered  in  estimating  damages  to  owner. 
Right  to  take  railroad  right  of  way  under  power  of  eminent  domain. 

Cited  in  Gold  v.  Pittsburgh,  0.  C.  &  St.  L.  R.  Co.  153  Ind.  232,  53  N.  E.  285, 
holding  that  railroad  company's  right  of  way  may  be  appropriated  by  commis- 
sioners to  establish  public  highway  across  it;  Baltimore  &  O.  S.  W.  R.  Co.  v. 
Jackson  County,  156  Ind.  260,  58  N.  E.  837,  holding  that  railroad  company's 
right  of  way  may  be  appropriated  in  order  to  construct  drain  upon  or  over  it; 
Baltimore  ft  O.  ft  C.  R.  Co.  v.  North,  103  Ind.  486,  3  N.  E.  144,  holding  legis- 
lative intent  to  subject  lands  devoted  to  public  use,  already  in  exercise  to  one 
which  might  thereafter  arise,  not  implied  from  general  grant  of  power,  without 
reference  to  existing  necessity  for  subsequent  use. 

Cited  in  note  in  7  L.R.A.  766,  on  vested  rights  as  subordinate  to  power  of 
eminent  domain. 
Bight  to  compensation  on  taldng  of  property  for  public  purpose. 

Cited  in  Kansas  C.  R.  Co.  v.  Jackson  County,  45  Kan.  716,  26  Pac.  394,  hold- 
ing railroad  company  entitled  to  compensatory  damages  for  establishment  of 
public  highway  across  its  right  of  way;  Indianapolis  &  C.  Gravel  Road  Co.  ▼. 
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Belt  R.  Co.  110  Ind.  5,  10  N.  E.  923,  holding  gravel  road  company  entitled  U 
damages  occasioned  by  railroad  crossing  its  road  bed. 
Right  to  appeal  from  decision  in  eminent  domain. 

Cited  in  Strayer  v.  Taylor,  163  Ind.  230,  69  N.  E.  145,  holding  that  only  ques- 
tions as  to  jurisdiction  can  be  raised  on  appeal  in  drainage  proceedings  when 
not  raised  before  board  of  ciHumissioners. 
« In  proceedings  to  eatabllah  or  change  highway. 

Cited  in  Breitweiser  v.  Fuhrman,  88  Ind.  28,  holding  it  too  late  to  make  ob- 
jections after  order  establishing  highway;  proper  remedy  being  by  appeal; 
Heagy  t.  Black,  90*  Ind.  534,  holding  decision  by  county  board  that  notice  of 
presentation  of  petition  for  locaticm  or  change  of  highway  was  given  conclusive; 
Scherer  v.  Bailey,  34  Ind.  App.  172,  72  N.  E.  472,  holding  fact  that  interested 
parties  to  petition  for  change  of  public  highway  fail  to  defend  before  board  of 
commissioners  does  not  deprive  them  of  right  to  appeal  to  circuit  court. 

Necessity  of  taking  objection  for  failure  of  parties  before  county  board. 

Cited  in  Mclntyre  v.  Marine,  93  Ind.  193,  holding  proceedings  of  county  com- 
missioners establishing  highway  not  subject  to  collateral  attack  because  name 
of  person  through  whose  lands  it  will  pass  was  not  stated  in  petition,  unless 
description  of  route  so  obscure  that  one  reading  notice  would  not  learn  its 
location;  Thayer  ▼.  Burger,  100  Ind.  262,  holding  objection  that  name  of  person 
affected  by  vacation  and  establishment  of  highway  does  not  appear  in  petition 
or  report  of  viewers,  waived  if  not  made  before  commissioners. 

Distinguished  in  Porter  v.  Stout,  73  Ind.  3,  holding  board  of  commissioners 
judgment  as  to  sufficiency  of  petition  for  location  of  highway  as  to  proper 
designation  of  names  or  occupants  of  lands  to  be  affected,  not  subject  to  col- 
lateral attack. 

Presumption  as  to  regularity  of  proceedings. 

Cited  in  Clay  County  v.  Markle,  46  Ind.  96;  Vogt  v.  Bexar  County,  5  Tex. 
Civ.  App.  272,  23  S.  W.  1044;  Cauldwell  v.  Curry,  93  Ind.  363,— holding  same 
presumptions  as  to  regularity  of  proceedings  apply  to  court  of  limited  juris- 
diction having  jurisdiction  of  subject  matter  and  person  as  in  courts  of  general 
jurisdiction;  Miller  v.  Porter,  71  Ind.  621,  holding  that  county  board  having 
assumed  jurisdiction  without  objection,  their  procedure  in  ordering  highway 
located,  however  irregular,  will  be  upheld  against  collateral  attack. 

Collateral  attack  on  Judgment. 

Cited  in  Spaulding  v.  Baldwin,  81  Ind.  376,  holding  that  subsequent  errors 
in  course  of  exercise  of  jurisdiction,  which  has  been  acquired,  as  in  order  of  sale 
and  confirmation  m  proceeding  to  sell  real  estate  will  not  subject  judgment  to 
collateral  attack. 

87  AM.  DEO.  SS5,  JEXNESS  t.  JENNESS,  24  INB.  S55. 
Rule  as  to  wife's  domlcU. 

Cited  in  Gordon  v.  Yost,  140  Fed.  79,  holding  rule  that  domicile  of  husband  is 
that  of  wife  does  not  apply  in  case  of  desertion  by  husband;  I^rby  v.  Derby, 
14  111.  App.  645;  Dickman  v.  Birkhauser,  16  Neb.  686,  21  N.  W.  396,— holding 
that  wife  may  acquire  domicile  distinct  from  that  of  her  husband  so  as  to  bring 
action  for  divorce;  Parrett  v.  Palmer,  8  Ind.  App.  356,  52  A.  S.  R.  479,  35  N. 
£.  713,  holding  domicil  of  husband  that  of  wife;  Smith  v.  Smith,  35  Ind.  App. 
610,  74  N.  E.  1008,   holding  presumption  in   absence  of  evidence  to  contrary 
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that  domicil  of  wife  Ib  that  of  husband;  Dutcher  t.  Dutcher,  39  Wis.  651, 
holding  rule  that  domicil  of  wife  follows  that  of  husband  inapplicable  to  case 
of  divorce,  where  parties  are  living  in  different  jurisdictions. 

Cited  in  reference  notes  in  34  A.  8.  R.  255,  on  domicil  of  wife;  63  A.  8.  R.  655, 
on  domicil  of  married  woman. 

Cited  in  notes  in  84  A.  8.  R.  27,  on  domicil  of  husband  as  that  of  wife  after 
actual  and  apparently  permanent  separation;  84  A.  8.  R.  30,  on  domicil  of  hus- 
band as  that  of  wife  in  proceedings  for  divorce;  16  LJI.A.  498,  499,  on  domicil  of 
wife  for  purpose  of  divorce  suit;  9  K  R.  C.  727,  728,  on  husband's  domicil  as 
that  of  wife. 

Right  of  nonresident    defendant  in  divoirce  action  to  .affirmative  relief. 

Cited  in  Watkins  v.  Watkins,  135  Mass.  83,  holding  to  point  that  residence  of 
defendant  in  state  not  necessary  in  action  for  divorce  to  enable  him  to  receive 
affirmative  relief;  Qutton  v.  Clutton,  108  Mich.  267,  31  L.R.A.  160,  66  N.  W. 
52;  Fisk  v.  Fisk,  24  Utah,  333,  67  Pac.  1064,— holding  that  residence  of  plain- 
tiff in  divorce  action  in  state  for  statutory  period,  and  appearance  of  nonresi- 
dent defendant,  gives  court  jurisdiction  to  decide  whole  case  and  grant  defend- 
ant relief  on  cross-complaint. 

Cited  in  note  in  59  L.R.A.  150,  on  domicil  or  residence  of  defendant  in  divorce 
■nit  as  condition  of  relief  on  cross  bill. 

Residence  of  plaintiff  in  divorce  snit. 

Cited  in  Hood  v.  State,  56  Ind.  263,  26  A.  R.  21,  holding  that  residence  of 
plaintiff  in  action  for  divorce  must  be  that  of  state  within  which  divorce  sought. 
Jurisdiction  of  divorce  snit  between  nonresidents. 

Cited  in  People  v.  Dawell,  25  Mich.  247,  12  A.  R.  260  (dissenting  opinion), 
on  jurisdiction  of  courts  to  decree  divorce  between  nonresident  parties. 

Cited  in  reference  notes  in  2  A.  8.  R.  454,  on  validity  of  divorce  rendered 
without  personal* service  on  defendant;  7  A.  8.  R.  151,  on  jurisdiction  in  divorce 
case  where  one  party  is  a  nonresident. 

Cited  in  notes  in  23  L.R.A.  288,  on  effect  of  appearance  by  nonresident  to  give 
jurisdiction  of  divorce  case;  59  L.R.A.  149,  on  jurisdiction  of  subject-matter  of 
divorce  at  domicil  of  wife  for  purpose  of  bringing  suit;  5  £.  R.  C.  723,  on  juris- 
diction to  dissolve  marriage  as  dependent  on  domicil. 

87  AM.  DEC.  S41,  FITZGERAIjD  t.  ADAMS  EXP.  CO.  S4  IND.  447. 
Actions  against  express  companies. 

Cited  in  notes  in  61  A.  8.  R.  384,  on  actions  against  express  companies;  61 
A.  8.  R.  374,  on  delivery  of  goods  to  express  company  for  transportation. 

S7  AM.  DEC.  S46,  VERRY  t.  ROBINSON,  25  IND.  14. 
Wife's  inchoate  Interest  in  linsband's  lands. 

Cited  in  Fletcher  v.  Holmes,  32  Ind.  497,  holding  that  widow  takes  her  in- 
terest in  lands  of  husband  as  heir  takes  by  descent. 

Cited  in  reference  note  in  90  A.  D.  326,  on  inchoate  right  of  dower. 

Cited  in  note  in  27  L.R.A.  341,  on  widow's  right  to  dower  in  partnership  real 
estate. 

—  Mode  of  divesting. 

Cited  in  Grissom  v.  Moore,  106  Ind.  296,  55  A.  R.  742,  6  N.  E.  629;  Fry  v. 
Hare,  166  Ind.  415,  77  N.  E.  803, — ^holding  inchoate  interest  of  wife  in  husband's 


Digitized  by 


Google 


87  AM.  DEC.]  NOTES  ON  AMERICAN  DECISIONS.  58 

lands  not  divested  or  defeated  by  any  act  of  husband  alone;  Lynde  ▼.  Wake- 
field, 19  Mont.  23,  47  Pac.  5,  holding  wife's  inchoate  right  of  dower  not  affected 
by  sheriffs'  deed  to  husbands'  lands  sold  ^nder  judgment;  Haggerty  ▼.  Wagner, 
148  Ind.  625,  30  L.R.A.  384,  48  N.  £.  366  (dissenting  opinion),  as  to  manner 
in  which  wife's  inchoate  interest  in  husband's  lands  may  be  divested. 

Cited  in  reference  notes  in  92  A.  D.  399,  on  effect  of  mortgage  of  lands  by 
husband  and  foreclosure  upon  wife's  dower;  31  A.  S.  R.  889,  as  to  whether  dower 
is  extinguished  by  sale  in  partition  suit  against  husband;  61  A.  S.  R.  830,  on 
release  of  dower  by  mortgage;  112  A.  S.  R.  627,  on  mortgage  foreclosure  sale 
of  husband's  lands  as  bar  of  wife's  right  to  dower. 

Cited  in  notes  in  82  A.  S.  R.  867,  on  effect  of  involuntary  partition  in  dower; 
101  A.  S.  R.  867,  on  effect  of  compulsory  partition  on  husbands  or  wives  of 
parties  to  the  suit;  18  L.R.A.  77,  on  right  of  husband  or  his  creditors  to  defeat 
wife's  right  of  dower  as  to  lands  sold  under  mortgage. 

87  AM.  DEC.  858,  DAY  v.  VALIiETTE,  25  IND.   42. 
NeceiisUy  of  each  court  bein^  complete. 

Cited  in  PennsyliPania  Co.  v.  Holderman,  69  Ind.  18,  holding  that  each  para- 
graph of  any  pleading  must  be  perfect  and  complete  within  and  of  itself; 
(  larke  v.  Featherston,  32  Ind.  142,  holding  that  description  of  mortgaged  prem- 
ises in  paragraph  of  complaint  which  has  been  dismissed  cannot  be  made  part 
of  another  paragraph  by  reference;  Potter  v.  Earnest,  45  Ind.  416,  holding  it 
nut  sufficient  to  adopt  averments  if  second  paragraph  of  answer  in  third  by 
reference;  Clark  v.  Whittaker  Iron  Co.  9  Mo.  App.  446,  holding  that  each  count 
in  petition  must  state  good  cause  of  action  within  itself. 

Cited  in  reference  note  in  91  A.  D.  402,  on  necessity  that  eaeh  count  in  com- 
plaint be  complete  and  state  good  cause  of  action. 

Res  Judicata. 

Cited  in  Van  Camp  v.  Huntington,  39  Ind.  App.  28,  78  N.  4S.  1057,  holding 
that  judgment  is  res  judicata  as  to  all  matters  actually,  or  which  might  have 
been,  litigated  under  the  issues. 

Cited  in  reference  notes  in  36  A.  S.  R.  472,  on  res  judicata;  89  A.  D.  598; 
93  A.  D.  637,  on  when  judgment  is  a  bar  to  subsequent  suit. 
Presmnptloii  as  to  determination  of  all   Issues   in   favor  of  preTaillng 
party. 

Cited  in  Rhoads  v.  Metropolis.  144  111.  580,  36  A.  S.  R.  468,  33  N.  E.  1092, 
holding  general  verdict  in  favor  of  defendant,  where  evidence  upon  all  issues  is 
heard,  is  at  least  prima  facie  evidence  that  all  issues  presented  by  pleadings 
were  found  in  his  favor;  People  v.  Stephens,  51  How.  Pr.  235,  holding  presump- 
tion that  all  issues  were  decided  in  favor  of  prevailing  party,  when  several 
issues  were  presented  and  general  judgment  renderd. 

Cited  in  note  in  44  A.  S.  R.  565,  on  presumption  from  general  verdict  as  to 
how  issues  were  found. 

Disapproved  in  Hoffman  v.  Silverthorn,  137  Mich.  60,  100  N.  W.  183,  hold- 
ing burden  of  proving  that  general  judgment  rendered  upon  several  issues  de- 
termined particular  issue  upon  party  asserting  it. 
—  Conclu.sivene«8    of    presumption. 

Cited  in  Dessar  v.  Rich,  Wilson  Super.  Ct.  (Ind.)  372,  holding  evidence  ad- 
missible on  plea  of  former  recovery  to  prove  that  issues  now  presented  were  not 
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trid  in  former  cause;  420  Min.  Co.  v.  Bullion  Min.  Co.  3  Sawy.  034,  Fed.  Cas. 
No.  4,989,  holding  it  competent  for  court  to  determine  all  defenses  set  up  in 
answer  and  that  such  determination  will  be  conclusive  between  parties;  Lan- 
ders v.  George,  49  Ind.  309,  holding  that  one  cannot  allege  and  prove  in  col- 
lateral proceeding  that  matters,  which  record  shows  were  found  and  adjudged  by 
court,  were  not  determined. 

Cited  in  notes  in  96  A.  D.  776,  on  conclusiveness  of  judgment  as  to  issue 
or  point  involved;  96  A.  D.  787,  on  proof  in  second  action  that  the  same  point 
was  raised  and  decided  in  former  action. 

87  AM.  DEC.  854,  BENNETT  v.  WELCH,  25  IND.   140. 
Laches  as  bar  to  right  for  specific  performance. 

Cited  in  Hamilton  v.  Plant,  81  Ind.  417,  holding  that  parties  insisting  on 
specific  performance  of  contract  thereby  admit  their  liability  to  perform  on  their 
part  and  are  deemed  to  have  waived  all  objection  on  account  of  loss  of  time; 
McCleary  v.  Chipman,  32  Ind.  App.  489,  68  X.  £.  320,  holding  that  no  laches 
exists  where  subscriber  for  stock  acquieses  in  delay  in  completion  of  factory  by 
not  repudiating  his  subscription  and  by  making  no  reply  to  demand  for  pay- 
ment; Ballard  v.  Ballard,  25  W.  Va.  470,  holding  that  equity  will  not  refuse 
specific  execution  of  contract,  for  mere  delay  in  payment  of  purchase  money; 
Ellison  V.  Torpin,  44  W.  Va.  414,  30  S.  E.  183,  sustaining  point  that  specific  per- 
formance will  not  be  decreed  on  mere  presumption  of  payment  of  purchase  money 
from  lapse  of  time  in  absence  of  proof  of  actual  payment. 

Cited  in  reference  note  in  93  A.  D.  372,  on  laches  as  ground  for  denial  of 
specific  performance. 

Cited  in  note  in  50  A.  D.  676,  on  time  as  of  essence  of  contract  for  sale  of 
land« 

8  7  AM.  DEC.  358,  LOUISVIIiliE  A  N.  A.  R.  CO.  v.  STATE,  25  IND.  177. 
Property  taxable  as  real  estate. 

Cited  in  reference  note  in  36  A.  S.  R.  376,  on  property  taxable  as  real  estate. 
Discretion  of  legislature  in  selecting  method  of  taxation. 

Cited  in  Moog  v.  Randolph,  77  Ala.  597,  holding  that  all  that  can  be  required 
as  to  regulation  of  assessments  by  legislature  is  that  they  secure  fair  and  just 
valuation;  Whitney  v.  Ragsdale,  33  Ind.  107,  5  A.  R.  185,  holding  that  legisla- 
ture must  use  discretion  as  to  just  method  of  securing  valuation. 

Cited  in  note  in  8  L.R.A.  271,  on  taxation  ad  valorem  under  constitutional 
provisions. 

—  Necessity  of  nniformity. 

Cited  in  People  ex  rel.  Iron  Silver  Min.  Co.  v.  Henderson,  12  Colo.  369,  21 
Pac.  114,  holding  that  courts  will  not  interfere,  where  rules  or  regulations  pro- 
vided by  statute  not  clearly  calculated  to  produce  gross  inequality  and  injustice 
in  assessment  of  different  parcels  of  property  belonging  to  same  class;  Com.  v. 
Brown,  91  Va.  762,  28  L.R.A.  110,  21  S.  E.  357,  holding  requirements  of  equality 
and  uniformity  satisfied  by  such  regulations  as  will  secure  equal  rate  and  just 
valuation  without  reference  to  method  of  taxation ;  Charleston  k  S.  Bridge  Co.  ▼. 
Kanawha  County  Court,  41  W.  Va.  658,  24  S.  E.  1002,  holding  that  legislature 
has  power  to  describe  method  by  which  valuation  of  any  class  of  property  may 
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be  asoertained  provided  it  be  uniform  and  equal;  Wisoonain  C.  R.  Co.  ▼.  Taylor 
County,  62  Wis.  37,  8  N.  W.  833,  holding  that  only  limitation  on  power  of  leg- 
islature to  prescribe  taxable  property  and  rule  for  taxation  is  that  of  uni- 
formity; Chicago  &  N.  W.  R.  Co.  v.  State,  128  Wis.  553,  108  N.  W.  567,  hold- 
ing  that  rule  of  uniformity  has  reference  to  uniformity  of  burden  not  neces- 
sarily uniformity  of  methods  imposing  burdens. 

Cited  in  notes  in  60  L.R.A.  340,  on  power  to  classify  corporations  with  re- 
spect to  constitutional  equality  of  taxation;  60  L.R.A.  373,  on  different  methods 
of  assessment  and  procedure  as  affecting  constitutional  equality  in  relation  to 
corporate  taxation. 

Things  to  be  considered  in  valnatlon  of  railroad. 

Cited  in  Oregon  &  C.  R.  Co.  t.  Jackson  Coimty,  38  Or.  689,  64  Pac  307, 
holding  that  assessor  in  determining  "true  cash  value  of  railroad"  for  purpose 
of  taxation  should  consider  its  net  earnings,  rental  value,  market  value  of  stocks 
and  bonds,  its  connections  and  advantages,  cost  of  construction  and  replacement; 
Louisville  ft  N.  R.  Co.  v.  State,  8  Heisk.  663,  holding  assessment  of  railroad  by 
estimating  value  of  whole. road  and  then  taking  average  per  mile  and  multi- 
plying by  number  of  miles  in  county  not  objectionable. 

Cited  in  notes  in  2  L.R.A.  189,  on  duties  of  state  board  of  equalization  re- 
garding assessment  and  taxation  of  railroads;  66  L.R.A.  52,  as  to  whether  rail- 
road property  is  real  estate  or  personal  property  for  purpose  of  taxation;  66 
L.R.A.  55,  as  to  whether  railroad  rolling  stock  and  construction  materials  are 
real  estate  or  personal  property  for  purposes  of  taxation;  22  £.  R.  C.  733,  on 
criterion  for  determining  value  of  railroad  property  for  purposes  of  taxation. 
Situs  of  personal  property  for  taxation. 

Cited  in  reference  note  in  31  A.  S.  R.  258,  on  place  for  taxation  of  railroad 
stock. 

Cited  in  notes  in  62  A.  S.  R.  470,  on  situs  of  railroad  property  for  taxation; 
69  L.R.A.  441,  on  legislative  power  to  fix  situs  of  tangible  personal  property 
of  domestic  corporation  for  purpose  of  taxation. 
Taxation  of  rolling  stock. 

Cited  in  notes  in  1  L.RJL  246,  on  taxation  of  rolling  stock;  8  L.R.A.  300,  on 
taxation  of  rolling  stock  of  railroads. 
Right  to  mandamus  where  adequate  legal  remedy  exists. 

Cited  in  Boone  County  v.  State,  38  Ind.  193 ;  Excelsior  Mut.  Aid  Asso.  v.  Riddle, 
91  Ind.  84;  State  ex  rel.  Fry  v.  Martin  County,  125  Ind.  247,  25  N.  E.  286: 
State  ex  reL  Riley  v.  Taggart,  148  Ind.  431,  47  N.  E.  831;  State  ex  rel.  New 
Orleans  v.  New  Orleans  &  C.  R.  Co.  37  La.  Ann.  589;  Nebraska  Teleph.  Co.  v. 
State,  56  Neb.  627,  45  L.R.A.  113,  76  N.  W.  171;  State  ex  rel.  Atty.  Gen.  v.  Dis- 
trict  Court,  13  N.  D.  211,  100  N.  W.  248;  Taubman  v.  Aurora  County,  14  S.  D. 
206,  84  N.  W.  784;  Gardner  v.  Haney,  86  Ind.  17,— holding  that  mandamus  does 
not  lie  where  there  is  another  adequate  legal  remedy;  Indianapolis  ft  C.  R.  Co 
V.  State,  37  Ind.  489,  to  point  that  mandamus  will  not  lie  where  there  is  another 
adequate  remedy  at  law. 

Cited  in  reference  note  in  95  A.  D.  333,  on  mandamus  not  issuable  where 
statute  has  expressly  provided  another  remedy. 

Cited  in  note  in  89  A.  D.  730,  on  need  that  no  other  adequate  remedy  exists 
to  warrant  mandamus. 
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87  AM.  DEO.   S62,  lilNCK  t.  KfXIiEY,  25  IND.   278. 
Meaning  of  words  not  found  in  dictionary. 

Cited  in  State  t.  Fowler,  13  Idaho,  317,  89  Pac.  757,  holding  words  used  hy  wit- 
nesses in  rape  case  in  describing  act,  while  neither  found  in  statutes  or  diction- 
aries, sufficient  if  they  impart  definite  notion  of  what  transpired. 
Judicial  notice  of  meaning  of  English  words. 

Cited  in  note  in  89  A.  D.  692,  on  judicial  notice  as  to  meaning  of  English 
words  and  phrases. 
Pleading  and  proof  in  slander  or  libel. 

Cited  in  note  in  9  E.  R.  C.  96,  on  necessity  in  action  for  libel  or  slander  of 
pleading  and  proring  the  actual  words  used. 
Words  imputing  unchastity  as  slander. 

Cited  in  reference  notes  in  91  A.  D.  402,  on  actionability  of  words  spoken  or 
written  concerning  another;  92  A.  D.  571,  on  words  imputing  unchastity  to 
female  as  slander  or  libel;  91  A.  D.  403,  on  word  "screwed"  as  importing  sexual 
intercourse. 

87  AM.  DEC.  S84,  McKNIOHT  t.  KNISELT,  25  IND.  888. 
Appealability  of  order  to  bring  money  into  court. 

Cited  in  Cook  v.  Citizens'  Nat.  Bank,  73  Ind.  256,  holding  that  appeal  to 
Supreme  Court  may  be  had  from  order  to  bring  money  into  court. 
Rights  of  one  taking  commercial  paper  for  pre-existing  debt. 

Cited  in  Spurgin  v.  McPheeters,  42  Ind.  527,  holding  fact  that  holder  of  bill 
of  exchange  did  not  part  with  any  money  or  property  on  faith  of  bill  no  reason 
why  he  should  not  recover  on  it;  Straughan  Vj  Fairchild,  80  Ind.  598,  holding 
endorsee  of  commercial  paper  who  reoeives  it  as  collateral  security  for  pre- 
existing debt  purchasee  for  value. 

Cited  in  reference  notes  in  89  A.  D.  411,  on  effect  of  taking  negotiable  paper 
before  maturity  in  payment  of  or  security  for  pre-existing  debt;  99  A.  D.  102, 
on  rights  of  holder  of  note  given  in  consideration  of  extinguishment  of  pre- 
existing debt. 

87  AM.  DEO.  887,  BAN8EBIER  t.  TOLEDO  A  W:  R.  CO.  85  IND.  484. 
Carrier  as  insurer  of  goods. 

Cited  in  reference  notes  in  91  A.  D.  363,  on  carrier  as  insurer  of  goods;  99 
A.  D.  586,  as  to  what  extent  common  carrier  is  insurer  of  goods. 
Carrier's  duty  as  to  dellTery  and  notice  to  consignee. 

Cited  in  reference  notes  in  91  A.  D.  363,  on  carrier's  duty  as  to  delivery  of 
goods  and  notice  to  consignee;  99  A.  D.  586,  on  duty  of  carrier  and  his  liability 
where  consignee  is  absent  on  arrival  of  goods. 
Termination  of  liability  as  common  carrier  of  freight. 

Cited  in  Cincinnati  &  C.  Air  Line  R.  Co.  v.  McCooI,  26  Ind.  140,  holding 
liability  of  railroad  company  as  common  carrier  terminates  when  goods  dis- 
charged from  cars  and  stored  in  warehouse;  American  Exp.  Co.  v.  Hockett,  30 
Ind.  260,  95  A.  D.  691,  holding  goods  carried  by  railroad  company  form  excep- 
tion to  the  rule  that  carriers  by  land  are  bound  to  deliver  goods  to  consignee  at 
residence  or  place  of  business;  Pittsburgh,  C.  &.  St.  L.  R.  Co.  v.  Nash,  43  Ind. 
423,  holding  liability  of  common  carrier  of  lumber  terminates  when  car  is  placed 
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where  lumber  is  usually  unloaded  or  when  delivered  at  some  safe  and  convenient 
place  designated  by  consignee  and  notice  given;  Merchants'  Despatch  &  Transp. 
Co.  V.  Merriam,  111  Ind.  5,  11  N.  E.  954,  holding  liability  of  carrier  after  goods 
are  unloaded  and  stored  becomes  that  of  warehouseman,  whether  depot  or  place 
of  storage  belongs  to  it  or  not;  Chicago,  I.  &  L.  R.  Co.  v.  Reyman,  166  Ind. 
278,  76  N.  E.  970,  holding  delivery  by  carrier  of  cars  at  customary  place  for  de- 
livery and  its  readiness  to  permit  consignee  to  take  possession  completes  con- 
tract. 

Cited  in  reference  notes  in  90  A.  D.  740,  as  to  when  common  carrier's  liability 
as  warehouseman  commences;  91  A.  D.  363,  on  where  duty  of  common  carirer  as 
such  terminates;  95  A.  D.  774,  as  to  when  carrier's  duty  terminates  and  that  of 
waiehouseman  begins;  37  A.  S.  R.  247,  on  carrier's  liability  as  warehouseman. 

Cited  in  notes  in  8  A.  D.  216,  as  to  when  liability  as  carrier  ends;  97  A.  S.  R. 
90,  on  reduction  of  carrier's  liability  to  that  of  warehouseman  on  storagr  of 
goods  in  depot  or  warehouse;  97  A.  S.  R.  93,  on  reduction  of  carrier's  liability 
to  that  of  warehouseman  on  notice  of  arrival  of  goods;  17  L.R.A.  692,  on  time 
when  liability  of  railway  carrying  goods  ceases  to  be  that  of  carrier. 

Disapproved  in  Leavenworth,  L.  &  G.  R.  Co.  v.  Maris,  16  Kan.  333,  holding 
mere  fact  that  either  before  or  after  actual  transit  goods  are  placed  by  company 
in  its  depot  or  warehouse  does  not  change  character  of  its  liability;  Jefferson- 
ville  R.  Co.  V.  Cleveland,  2  Bush,  468,  holding  liability  of  railroad  company  as 
common  carrier  of  goods  continues  until  goods  are  ready  to  be  delivered  at 
place  of  destination  and  owner  or  consignee  has  had  opportunity  of  removing 
them. 

—  Of  baggage. 

Cited  in  Indiana,  D.  &  W.  R.  Co.  v.  Zilly,  20  Ind.  App.  569,  51  N.  E.  141. 
holding  notice  of  arrival  of  passenger's  baggage  not  necessary  to  relieve  company 
of  its  liability  as  carrier,  where  passenger  has  notice  of  particular  time  of 
its  arrival;  Chicago  &  A.  R.  Co.  v.  Addizoat,  17  111.  App.  632,  holding  that  rea- 
sonable time  within  which  passenger  must  call  for  his  baggage  is  directly  after 
its  arrival  and  transfer  to  platform,  due  allowance  being  made  for  confusion. 

Cited  in  reference  note  in  90  A.  D.  740,  as  to  when  carrier's  liability  for 
baggage  terminates. 

Distinguished  in  Pennsylvania  Co.  v.  Liveright,  14  Ind.  App.  518,  41  N.  E. 
350,  holding  railroad  company  liable  as  carrier  of  passenger's  baggage  until 
reasonable  time  after  it  reaches  its  destination. 

87  AM.  DEC.  S72,  SOLINGER  v.  JEWETT,  25  IND.  4  79. 
Grounds  for  relief  from  purchase  of  land. 

Cited  in  Fleetwood  v.  Brown,  109  Ind.  567,  9  N.  E.  352,  holding  deed  by  heir 
to  another  heir  of  property  under  mutual  mistake  of  their  father's  death  reliev- 
able  in  equity. 

—  Gross  mistake  as  to  quantity  of  land  conveyed. 

Cited  in  Wolcott  v.  Frick,  40  Ind.  App.  236,  81  N.  E.  731,  holding  that  pur- 
chaser of  tract  of  land  by  acre  may  recover  for  shortage  where  there  is  gross 
shortage;  Equitable  Trust  Co.  v.  Milligan,  31  Ind.  App.  20,  66  N.  E.  1044, 
holding  fact  that  vendor  pointed  out  boundaries  of  tract  of  land  to  purchaser 
and  then  executed  deed  not  covering  entire  tract,  sufficient  to  show  payment 
of  money  under  mistake  of  fact  induced  by  vendee;  Hays  v.  Hays,  126  Ind.  92, 
11  L.R.A.  376,  25  N.  E.  600,  holding  purchaser  of  land  entitled  to  recover  dam- 
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ages  for  deficiency  of  land  conveyed;  Tyler  v.  Anderson,  106  Ind.  185,  6  N.  E. 
600,  holding  vendee  entitled  to  abatement  in  purchase  price  where  fraud  has  been 
practised  on  quantity  of  land  sold. 

Cited  in  reference  note  in  94  A.  D.  289,  on  mistake  as  to  quantity  of  land  in 
contract  of  sale  as  ground  for  relief. 
Equitable  relief  from  contract  for  mistake,   generally. 

Cited  in  reference  note  in  67  A.  D.  130,  on  equitable  relief  from  contract  be- 
cause of  mistake. 

87  AM.  DEC.  375,  liOVE  v.  WEIiliS,  25  IND.  503. 
Validity  of  Sunday  contracts. 

Cited  in  Catlett  t.  Methodist  Episcopal  Church,  62  Ind.  365,  30  Am.  Rep.  197, 
holding  church  subscription  made  on  Sunday  Toid;  Rogers  v.  Western  U.  Teleg. 
Co.  78  Ind.  169,  41  A.  R.  558,  holding  Sunday  contract  for  transmitting  tele- 
graph dispatch  void;  Western  U.  Teleg.  Co.  v.  Eskridge,  7  Ind.  App.  208,  33 
N.  E.  238,  holding  Sunday  contract  which  is  not  work  of  charity  or  necessity 
void. 

Cited  in  reference  note  in  92  A.  D..  794,  on  validity  of  contracts  mode  on 
Sunday. 

Cited  in  notes  in  12  A.  D.  292,  on  vali<iity  of  contract  not  finally  executed  on 
Sunday;  40  A.  D.  184,  on  effect  of  contracts  made  on  Sunday. 
~  Notes. 

Cited  in  Bums  v.  Moore,  76  Ala.  339,  52  A.  R.  332,  holding  note  executed 
on  Sunday  when  not  case  of  necessity  void;   Gilbert  v.  Vachon,  69  Ind.   372, 
holding  surety  to  promissory  note  executed  by  him  on  Sunday  not  liable. 
Validity   of   Sunday   contract  dated   and   made   to   take   effect  on   week 
day. 

Cited  in  Tyler  v.  Waddingham,  58  Conn.  375,  8  L.RA.  657,  20  Atl.  335, 
holding  that  fact  that  contract  grows  out  of  transaction  which  took  place  on 
Sunday  will  not  render  it  void;  Hall  v.  Parker,  37  Mich.  590,  26  A.  R.  540, 
holding  fund  dated  and  made  to  take  effect  on  week  day  valid,  where  obligee 
had  no  notice  that  it  was  signed  on  Sunday;  Duggan  v.  Champlin,  75  Miss.  441, 
23  So.  179,  holding  that  deed  takes  effect  from  its  delivery,  and  if  delivered  on 
secular  day  it  is  valid  although  signed  on  Sunday. 
Effect  of  ratification  of  Sunday  contract. 

Cited  in  Heavenridge  v.  Mondy,  34  Ind.  28;   Williamson  v.  Brandenburg,   6 
Ind.  App.  97,  32  N.  E.  1022, — holding  that  void  Sunday  contract  may  become 
binding  by  subsequent  ratification;  Emerson  v.  Opp,  9  Ind.  App.  581,  34  N.  E. 
840,  holding  that  he  who  may  authorize  in  beginning  may  ratify  in  end. 
Time  from  which  deed  takes  effect. 

Cited  in  Milliken  v.  Ham,  36  Ind.  166,  holding  mortgage  takes  effect  from  its 
delivery  and  not  from  day   of   its   date;    Vaughan  v.   Goodman,   94  Ind.   191, 
holding  deed  not  effectual  to  convey  title  without  delivery  or  its  equivalent. 
General  doctrine  of  estoppel. 

Cited  in  Reid  v.  State,  74  Ind.  252,  upon  general  doctrine  of  estoppeL 

87  AM.  D£C.  882,  WATSON  t.  CEDECSIRB,  18  IOWA,  202. 

Who  may  sne  on  note. 

Cited  in  reference  note  in  24  A  .S.  R.  126,  on  proper  person  to  sue  on  note. 
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Liability  of  indorser  or  assignee. 

Cited  in  State  t.  Wooderd,  20  Iowa,  541,  to  point  that  indoraer  is  liable  to  his 
indorsee  for  failure  of  consideration;  Leach  v.  Hill,  106  Iowa,  171,  76  N.  W. 
667,  holding  oral  agreement  admissible  in  action  on  check  indorsed  in  blank  and 
incidental  agreement  to  show  that  bank  cashed  same  upon  undertaking  of  third 
person  that  check  should  be  honored  by  drawee;  Utley  v.  Donaldson,  Fed.  Cas. 
No.  16,807,  holding  that  there  is  an  implied  warranty  of  genuineness  and 
legal  validity  of  bonds,  notes,  or  ohoses  in  action  sold  by  private  person  or 
public  broker;  Hunter  v.  Aylworth,  38  Iowa,  211,  holding  assignor  of  contract 
for  purchase  of  school  lands  undertakes  that  all  legal  incidents  of  contract  shall 
pass  to  his  assignee. 

Cited  in  reference  note  in  100  A.  D.  627,  on  indorsement  as  warranting  genuine- 
ness of  prior  signatures. 

Cited  in  notes  in  36  L.R.A.  02,  on  implied  warranty  of  genuineness  on  sale 
of  negotiable  paper;  10  L.R.A.(N.S.)  543,  on  implied  warranty  of  genuineness  of 
paper  transferred  without  indorsement;  10  L.R.A.(N.S.)  544,  on  implied  warranty 
of  validity  of  paper  transferred  without  indorsement;  10  LJLA.(N.S.)  545,  on 
implied  warranty  of  ignorance  of  infirmity  of  paper  transferred  without  indorse- 
ment; 10  L.R.A.(N.S.)  548,  on  liabilities  assumed  in  transferring  commercial 
paper  without  indorsement. 
—  Transferrer  withont  reoonrse. 

Cited  in  Miller  v.  Dugan,  36  Iowa,  433,  holding  assignor  of  judgment  without 
recourse  not  discharged,  unless  otherwise  agreed,  from  liability  upon  implied 
warranty  that  it  is  of  description  which  it  purports  to  be;  Dayton  v.  TillotsoDt 
39  Iowa,  404,  holding  that  assignor  of  promissory  note  whether  by  delivery  or 
indorsement  without  recourse  who  knows  it  to  be  of  no  value  liiU>le  for  considera- 
tion paid  by  one  who  receives  it  in  good  faith  for  value  without  notice;  Waller 
v.  Staples,  107  Iowa,  738,  77  N.  W.  570,  holding  transfer  of  note  and  mortgage 
without  recourse  impliedly  warrants  that  they  are  genuine,  that  they  are  of  kind 
and  description  they  purport  to  be,  that  parties  are  competent,  and  that  they 
are  not  paid;  Scofield  v.  Moore,  31  Iowa,  241,  holding  assignors  of  judgment  in- 
curred no  personal  liability  where  assignment  read  'Tor  value  received  we  hereby 
sell  and  assign  all  our  right  title  and  interest  in  this  judgment  to  M.  withoul 
recourse  to  us." 

Cited  in  reference  notes  in  98  A.  D.  190,  on  indorsement  "without  recourse ;** 
3  A.  S.  R.  502,  on  form  and  effect  of  indorsement  "without  recourse." 

Cited  in  note  in  7  A.  S.  R.  365,  366,  on  duties  and  liabilities  of  indorser 
without  recourse. 

Distinguished  in  Brown  v.  Zachary,  102  Iowa,  433,  71  N.  W.  413,  holding  that 
facts  of  case  do  not  bring  it  within  rule  that  one  who  indorses  worthless  paper 
without   recourse    is   liable    for   consideration    received   whether    indorsee    has 
knowledge  or  not. 
Admissibility  of  evidence  of  knowledge,  Intention,  or  belief  of  witness. 

Cited  in  Bank  of  Montreal  v.  Thayer,  2  McCrary,  1,  7  Fed.  622,  holding  no 
form  of  words  necessary  to  prove  intent  in  action  for  false  and  fraudulent  repre- 
sentations; Mann  v.  Taylor,  78  Iowa,  355,  43  N.  W.  220,  holding  plaintiff  entitled 
to  testify  directly  as  to  whether  contract  was  induced  by  false  representations, 
where  fact  is  peculiarly  within  his  knowledge,  and  material;  Browne  v.  Hickie, 
68  Iowa,  330,  27  N.  W.  276,  to  point  that  testimony  of  one  doing  act  as  to  his 
mottvie  or  intention  is  competent  when  that  fact  is  material;  Union  Stock  Yards 
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Nat  Bank  t.  Coffman,  101  Iowa,  594,  70  N.  VV.  693,  holding  that  surety  may 
testify  as  to  her  intention  in  signing  note,  where  intention  is  very  question  at 
issue;  Zimmerman  y.  Brannon,  103  Iowa,  144,  72  N.  W.  439,  holding  defendant 
not  allowed  to  testify  as  to  his  intention  not  to  warrant  hogs,  where  his  language 
fairly  implies  warranty;  Chew  v.  O'Hara,  110  Iowa,  81,  81  N.  W.  157,  holding 
that  witness  may  state  his  belief  when  it  is  element  of  his  defense. 

( ited  m  note  in  21  A.  S.  R.  314,  on  right  of  party  to  testify  to  his  belief, 
motive,  or  intent. 

87    AM.    DEC.    S91,    DONAIiDSON   ▼.    MISSISSIPPI   A   M.   R.    CO.    18 

IOWA,  280. 
Liability  of  corporatloii  to  indictment. 

Cited  in  notes  in  105  A.  S.  R.  79;  7  E.  R.  C.  484,— on  liability  of  corporation 
to  indictment. 
Rl^lit  of  action  for  negligent  Injury. 

Cited  in  Clampit  v.  Chicago,  St  P.  A  K.  C.  R.  Co.  84  Iowa,  71,  50  N.  W.  673, 
holding  one  rightfully  on  railroad  track  with  company's  license  may  recover 
for  injuries  resulting  from  defendant's  want  of  care  if  not  contributing  thereto 
by  his  own  negligence. 

Cited  in  reference  note  in  2  A.  S.  R.  163,  on  right  of  one  not  rightfully  on 
railway  track  to  damages  for  injuries. 

Cited  in  note  in  37  L.ILA.  53,  on  liability  for  personal  injuries  to  servant  em- 
ployed by  independent  contractor. 
Right  of  action  for  causing  death. 

Cited  in  Major  v.  Burlington,  C.  R.  &  N.  R.  Co.  115  Iowa,  809,  88  N.  W.  815, 
holding  widow  at  common  law  cannot  maintain  action  for  damages  to  her  indi- 
vidually for  wrongful  death  of  husband;  Emmert  ▼.  Grill,  39  Iowa,  690,  holding 
statutory  right  of  action  only  for  recovery  of  damages  against  one  who  caused 
death  of  another;  Sherman  v.  Western  Stage  Co.  24  Iowa,  515,  to  point  that 
common  carrier  is  civilly  liable  for  negligent  act  producing  death. 

Cited  in  note  in  70  A.  S.  R.  677,  on  actions  for  death  of  human  being. 
Who  entitled  to  recover  for  death. 

Cited  in  Re  Cook,  126  Iowa,  158,  101  N.  W.  747,  holding  widow  who  is  sole 
beneficiary  under  husband's  will  entitled  to  all  moneys  collected  for  wrongful 
death  of  husband. 
Uabllity  for  acta  of  serranta  or  agents. 

Cited  in  Yates  v.  Squires,  19  Iowa,  26,  87  A.  D.  418,  holding  master  liable 
for  torts  of  servant  done  in  course  of  employment,  although  without  his  authority 
or  against  his  express  direction;  Philo  v.  Illinois  C.  R.  Co.  33  Iowa,  47,  holding 
railroad  company  perpetrator  of  act  where  employee  is  injured  in  consequence  of 
co-employee's  negligence;  Fletcher  v.  Great  Western  Elevator  Co.  12  S.  D.  643. 
82  N.  W.  184,  holding  principal  estopped  to  deny  receipt  of  agent  as  against  bona 
fide  holder  for  value. 

Cited  in  reference  notes  in  90  A.  D.  664,  on  liability  of  corporation  for  acts 
of  its  agents  or  servants;  90  A.  D.  216,  on  liability  of  railroad  company  to  em- 
ployee injured  by  fellow  servant;  91  A.  D.  428,  on  master's  liability  for  serv- 
ant's torts  within  scope  of  employment:  91  A.  D.  681,  on  corporate  liability  for 
acts  of  agents:  92  A.  D.  186,  on  liability  of  master  for  tortious  acts  of  servant 
in  course  of  employment;  92  A.  D.  286,  on  liability  of  master  for  injury  to 
Am.  Dec.  Vol.  XII.— 5. 
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servant  from  negligence  of  fellow  servant;  95  A.  D.  404,  on  railroad's  liability 

for  injury  caused  by  servant's  negligence;  4  A.  S.  R.  520,  on  master's  liability 

for  torts  of  servant  done  in  course  of  employment;  95  A.  D.  400,  on  municipality's 

liability  for  torts;  01  A.  D.  681,  on  maintainability  against  corporation  aggregate 

of  action  for  libeL 

Who  are  fellow  servants. 

Cited  in  reference  notes  in  98  A.  D.  346,  on  who  are  fellow  servants;  92  A.  D. 

286,  on  who  are  fellow  servants  engaged  in  common  employment. 
Cited  in  notes  in  36  A.  D.  289,  on  who  are  fellow  servants;  50  L.R.A.  440, 

on  servants  engaged  inside  and  outside  of  warehouses,  factories,  etc,  as  fellow 

servants. 

Setting  aside  verdict  where  evidence  Is  conflicting. 

Cited  in  Snyder  v.  Eldridge,  31  Iowa,  129;  Todd  v.  Branner,  30  Iowa,  439, — 

holding  that  action  of  lower  court  in  overruling  motion  for  new  trial  will  not  be 

disturbed  where  evidence  is  conflicting;  Conner  v.  Mountain,  28  Iowa,  592,  Appx. 

holding  that  very  strong  and  clear  case  must  be  made  in  higher  court  to  justify 

their  interference  where  evidence  is  conflicting  and  trial  court  has  refused  to 

interfere  with  verdict. 

Contributory  negligence  as  bar  to  recovery. 

Cited  in  Bonnifleld  v.  Bidwell,  32  Iowa,  146;  Sherman  v.  Western  Stage  Co. 
24  Iowa,  515, — ^holding  that  one  cannot  recover  for  injury  resulting  from  mutual 
negligence,  and  where  negligence  of  each  party  was  proximate  cause  of  injury; 
Spencer  v.  Illinois  C.  R.  Co.  29  Iowa,  65 ;  Art«  v.  Chicago,  R.  I.  A  P.  R.  Co.  38 
Iowa,  293, — holding  one  not  entitled  to  recover  for  personal  injury  when  his  negli- 
gence was  in  whole  or  in  part  proximate  cause;  Oliver  v.  Iowa  C.  R  Co.  122 
Iowa,  217,  97  N.  W.  1072,  holding  one  injured  while  voluntarily  and  unnecessarily 
on  railroad  crossing  not  relieved  from  consequence  of  his  negligence  by  fact  that 
employees  of  company  were  equally  negligent;  Wright  v.  111.  &  Miss.  Tel.  Co.  20 
Iowa,  195,  holding  that  plaintiff  in  personal  injury  action  cannot  recover  for  any 
enhancement  of  damages  caused  by  his  own  want  of  care. 

Cited  in  reference  notes  in  92  A.  D.  328,  on  recovery  for  injury  of  which  party's 
own  negligence  wa6  proximate  cause;  93  A.  D.  106,  on  contributory  negligence 
as  bar  to  action;  98  A.  D.  185,  on  contributory  negligence  as  affecting  recovery. 
What  constitntes  contributory  negligence  on  railroad  track. 

Cited  in  Murphy  v.  Chicago,  R.  I.  A  P.  R.  Co.  38  Iowa,  539  (dissenting 
opinion),  on  admissibility  of  evidence  to  show  whether  one  injured  on  track 
was  rightfully  or  wrongfully  in  that  position;  Lyman  v.  Boston  &  M.  R.  Co. 
66  N.  H.  200,  11  L.R.A.  364,  20  Atl.  976,  holding  that  it  need  not  be  shown  in 
all  cases  that  person  crossing  track  and  killed  by  train  looked  and  listened. 

Cited  in  reference  note  in  92  A.  D.  322,  on  showing  person  killed  on  railroad 
track  was  rightfully  there. 
Burden  of  proof  as  to  contributory  negligence. 

Cited  in  Carlin  v.  Chicago,  R.  I.  &  P.  R.  Co.  37  Iowa,  316,  holding  burden  of 
proof  on  plaintiff  in  action  against  railroad  company  for  injuries  to  establish 
company's  negligence  and  to  prove  himself  free  from  negligence;  Gamble  v. 
Mullin,  74  Iowa,  99,  36  N.  W.  909,  holding  burden  of  proof  in  action  based  on 
negligence,  on  plaintiff  to  prove  defendant's  negligence  and  that  he  did  not  con- 
tribute to  negligent  act,  although  contributory  negligence  is  alleged  in  answer. 

Cited  in  note  in  16  L.R.A.  265,  on  method  of  sustaining  burden  of  proof  as  to 
absence  of  contributory  ne*jligence  on  part  of  plaintiff. 
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—  In  action  for  deatb. 

Cited  in  Murphy  v.  Chicago,  R.  I.  &  P.  R.  Co.  45  Iowa,  661,  holding  burden 
of  proof  on  adminstrator,  in  action  by  him  for  causing  death  of  deceased  to  prove 
that  decedent  was  not  guilty  of  contributory  negligence;  Patterson  v.  B.  &  M. 
R.  Co.  38  Iowa,  279,  holding  burden  of  proof  upon  plaintiff  in  action  against 
railroad  company  for  causing  death  of  person  by  its  negligence  to  show  decedent 
was  not  guilty  of  contributory  negligence. 

—  In  action  for  injury  to  property. 

Cited  in  Bullard  t.  Mulligan,  69  Iowa,  416,  29  N.  W.  404,  holding  rule  as  to 
burden  of  proof  in  personal  injury  cases  resting  on  plaintiff  to  show  that  he 
was  free  from  contributory  negligence  applicable  to  case  of  injury  to  property 
under  control  of  owner  at  time.  , 

Negligence  as  question  of  law.  ' 

Cited  in  Greenleaf  y.  Illinois  C.  R.  Co.  29  Iowa,  14,  4  A.  R.  181,  holding 
negligence  not  question  of  law  for  court  when  facts  are  disputed  and  evidence 
conflicting. 

Cited  in  reference  notes  in  97  A.  D.  786,  on  submitting  evidence  to  jury  where 
it  is  conflicting  as  to  negligence;  90  A.  D.  740,  as  to  right  of  jury  to  determine 
questions  of  fact. 
RlfCtit  of  party  to  introduce  evidence  after  resting  Ills  case. 

Cited  in  McNichols  v.  Wilson,  42  Iowa,  385,  holding  court  may  permit,  at  its 
discretion,  party  to  introduce  omitted  evidence,  after  he  has  rested  his  case: 
Meadows  v.  Hawkeye  Ins.  Co.  67  Iowa,  57,  24  N.  W.  591,  holding  it  proper 
practice  to  introduce  material  evidence,  at  any  time  before  verdict,  which  lias 
been  omitted  by  mistake  or  inadvertence;  State  v.  Harrington,  9  Nev.  91,  holdiner 
court  may  permit  reopening  of  criminal  case  in  exercise  of  its  sound  discretion. 

Cited  in  reference  note  in  95  A.  D.  696,  on  introduction  of  evidence  in  chief 
after  parties  have  rested. 
Measure  of  damages  for  causing  deatli  of  person. 

Cited  in  Jacobs  v.  Glucose  Sugar  Ref.  Co.  140  Fed.  766;  Louisville  &  X.  R. 
Co.  V.  Orr,  91  Ala.  546,  8  So.  360;  Morgan  v.  Southern  P.  Co.  95  Cal.  510,  20 
A.  S.  R.  143,  17  LJl.A.  71,  30  Pac.  603;  Kinser  v.  Soap  Creek  Coal  Co.  85  Iowa, 
26,  51  N.  W.  1151;  Webb  v.  Denver  &  R.  G.  W.  R  Co.  7  Utah,  17,  24  Pac. 
616;  Dwyer  v.  Chicago,  St.  P.  A  O.  R.  Co.  84  Iowa,  479,  35  A.  S.  R.  322,  51 
N.  W.  244, — holding  pain  and  suffering  not  to  be  considered  as  element  for  dam- 
ages in  action  by  administrator  of  injured  party  for  damages  to  latter's  estate 
becauflc  of  death;  Smith  v.  Chicago,  M.  A  St.  P.  R.  Co.  6  8.  D.  583,  28 
L.R.A.  573,  62  N.  W.  967;  Rose  v.  Des  Moines  Valley  R.  Co.  39  Iowa,  246; 
Hammer  v.  Janorvitz,  131  Iowa,  20,  108  N.  W.  109 ;  Lawson  v.  Chicago,  St.  P.  M. 
k  O.  R.  Co.  64  Wis.  447,  54  A.  R.  634,  24  N.  W.  618;  Wheelan  v.  Chicago,  M.  & 
St.  P.  R.  Co.  85  Iowa,  167,  52  N.  W.  119,— holding  damages,  in  action  by  ad- 
ministrator for  damages  for  negligent  killing  of  decedent,  limited  to  present 
worth  of  decedent's  life  to  his  estate;  VanGent  v.  Chicago.  M.  &  St.  P.  R.  Co. 
80  Iowa,  526,  45  N.  W.  913,  holding  evidence  as  to  habits  of  deceased  and  his 
character  as  brakeman  admissible  in  action  of  damages  against  railroad  com- 
pany for  killing  of  brakeman;  Walters  v.  Chicago,  R.  I.  &  P.  R.  Co.  36  Iowa, 
458,  holding  measure  of  damages  in  action  by  administrator  of  infant  to  recover 
for  his  death,  caused  by  injuries  loss  accruing  to  estate  after  infant  reached  his 
majority;  Coates  v.  Burlington,  C.  R.  &  N.  R.  Co.  62  Iowa,  486,  17  N.  W.  760, 
as  to  explicitness  of  instructions  in  respect  to  measure  of  damages  in  personal 


Digitized  by 


Google 


87  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  6« 

injury  cases;  Beaalieu  v.  Great  Northern  R.  Co.  103  Minn.  47,  19  L.R.A.(N.S.) 
564,  114  N.  W.  353,  holding  damages  for  mental  anguish  not  recoTerable  in  ac- 
tions for  death  by  wrongful  act  of  another;  McGowan  v.  St.  Louis  Ore  &  Steel 
Co.  100  Mo.  518,  19  S.  W.  199,  holding  compensatory  damages  for  pecuniary 
injury  resulting  from  death  of  one  from  negligence  of  another  rule  as  to  measure 
of  damages. 

Cited  in  reference  note  in  14  A.  S.  R.  72,  on  measure  of  damages  to  parent 
for  causing  death  of  child. 

Cited  in  notes  in  48  A.  D.  638,  639,  on  damages  for  death  of  relative;  12  A.  S.  R. 
375,  on  elements  and  measure  of  damages  in  actions  for  causing  death  of  human 
beings;  12  A.  S.  R.  378,  380,  on  measure  of  damages  for  causing  death;  13 
L.R.A.  860,  on  consideration  of  mental  anguish  in  actions  for  injuries  causing 
death;  8  K  R.  C.  426,  on  measure  of  damages  for  death  of  person  negligently 
killed. 
—  Where  death  occurs  after  conunencement  of  action. 

Distinguished  in  Muldowney  v.  Illinois  C.  R.  Co.  36  Iowa,  462,  holding  measure 
of  damages  in  personal  injury  action  where  administrator  was  substituted  for 
plaintiff  after  suit  commenced  amount  due  decedent  at  time  suit  was  brought, 
including  compensation  for  pain  and  suffering;  Union  Mill  Co.  v.  Prenzler,  100 
Iowa,  540,  69  N.  W.  876,  holding  that  death  of  plaintiff  pending  suit  and  substi- 
tution of  hia  administrator  will  not  prevent  recovery  of  exemplary  damages  which 
decedent  might  have  recovered. 
Admissibility  of  life  tables  to  show  expectation  of  haman  life. 

Cited  in  Kansas  P.  R.  Co.  v.  Lund  in,  3  Colo.  94,  holding  that  Carlisle  or  other 
approved  tables  may  be  used  for  showing  probable  duration  of  life;  Shover  v. 
Myrick,  4  Ind.  App^  7,  30  N.  E.  207,  holding  American  Mortality  Tables  admissi- 
ble in  evidence  to  show  probable  longevity  of  human  life;  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Miller,  141  Ind.  533,  37  N.  E.  343,  holding  standard  life  tables  admis- 
sible in  cases  for  damages  for  permanent  injury  to  show  probable  duration  of 
life;  Joliet  v.  Blower,  155  111.  414,  40  N.  E.  619,  holding  standard  and  recog- 
nized mortality  or  life  tables  admissible  to  show  expectancy  of  life;  Calvert  y. 
Springfield  Electric  Light  &  P.  Co.  231  lU.  290,  14  L3A.(N.S.)  782,  83  N.  £. 
184,  12  A.  &  E.  Ann.  Cas.  423  (affirming  134  Dl.  App.  285),  holding  standard 
life  tables  admissible  in  action  for  damages  for  death  caused  by  negligence; 
Bixby  V.  Omaha  &  C.  B.  R.  k  Bridge  Co.  105  Iowa,  293,  67  A.  S.  R.  299,  43 
L.R.A.  533,  75  N.  W.  182,  to  point  that  Carlisle  Tables  are  admissible  to  show 
expectation  of  human  life;  Scheffler  v.  Minneapolis  &  St.  L.  R.  Co.  32  Minn.  518, 
21  N.  W.  711;  Atchison,  T.  A  S.  F.  R.  Co.  v.  Ryan,  62  Kan.  682,  64  Pac.  603,— 
holding  that  judicial  notice  may  be  taken  of  standard  tables  of  life  expectancy 
and  that  they  may  be  read  to  jury. 

Cited  in  reference  note  in  96  A.  D.  124,  on  admissibility  of  Carlisle  tables  to 
show  expectation  of  life. 

Cited  in  note  in  40  L.R.A.  555,  on  tables  of  expectancies  of  life  as  evidence  in 
accident  cases. 
ICvidence  of  decedent's  habits  in  action  for  wrongful  death. 

Cited  in  note  in  1  L.R.A.(N.S.)   199,  on  consideration  by  jury  of  decedent's 
habits  of  industry  and  sobriety  in  action  for  wrongfully  causing  death. 
Judicial  notice  of  scientific  facts. 

Cited  in  note  in  89  A.  D.  694,  on  judicial  notice  of  scientific,  statistical,  and 
similar  facts. 
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Scientific  works  as  evidence. 

Cited  in  note  in  50  A.  D.  186,  on  admissibility  ot  scientific  works  as  evidence 
and  authority. 
Pain  and  suffering  as  damages. 

Cited  in  reference  notes  in  35  A.  S.  R.  326,  on  pain  and  suffering  as  damages; 
90  A.  D.  343,  as  to  what  jury  may  consider  in  estimating  damages. 

Cited  in  note  in  13  L.RJL  859,  on  right  to  damages  for  mental  suffering  alone. 

ST  AM.  DEC.   401,   STATE  v.   CARRON,   18  IOWA,   872. 
Seduction  of  reformed  woman. 

Cited  in  Wilson  v.  State,  73  Ala.  627;  Jamison  v.  State,  117  Tenn.  58,  94 
W.  675;  State  v.  Dimn,  63  Iowa,  526,  5  N.  W.  707,— holding  that  unchaste 
•  woman  may  reform  and  gain  character  for  chastity  within  meaning  of  seduction 
statute;  State  v.  Moore,  78  Iowa,  494,  43  N.  W.  273;  People  v.  Clark,  33  Mich. 
112, — ^holding  that  woman  who  has  been  seduced  before  and  reformed  may  be 
subject  of  seduction;  People  v.  Mills,  94  Mich.  630,  54  N.  W.  488,  holding  girl 
may  reform  so  as  to  make  one  carnally  knowing  such  girl  guilty  of  crime; 
State  V.  Brassfield,  81  Mo.  151,  61  A.  R.  235,  holding  prior  acts  of  illicit  inter- 
course no  defense  to  prosecution  for  seduction  where  prosecutrix  has  reformed 
and  is  chaste  at  time  of  seduction;  Gabriel  v.  Mullen,  111  Mo.  110,  19  S.  W.  1099 
(dissenting  opinion),  as  to  reformed  unchaste  girl  being  within  protection  of 
seduction  statute. 

Annotation  cited  with  special  approval  in  Norton  v.  State,  72  Miss.  128,  48 
A.  S.  R.  638,  16  So.  264,  holding  chaste  character  of  female  at  time  of  inter- 
course essential  to  crime  of  seduction. 

Cited  in  reference  note  in  11  A.  S.  R.  829,  on  effect  of  reformation  of  unchaste 
woman  under  statute  rendering  seduction  of  female  of  "previously  chaste  char- 
acter," a  crime. 

Cited  in  note  in  44  A.  D.  165,  on  seduction  of  woman  previously  unchaste. 

Distinguished  in  State  v.  Sharp,  132  Mo.  165,  33  S.  W.  795,  holding  it  no 
defense  in  prosecution   for  seduction   that  female   had   intercourse  with  others 
provided  that  she  was  at  time  of  seduction  of  good  reputation  for  chastity. 
—  Bnrden  of  proving  reformation. 

Cited  in  People  v.  Gibbs,  70  Mich.  426,  38  N.  W.  257,  holding  that  if  illicit 
intercourse  once  begins  between  two  parties  it  is  incumbent  upon  prosecution 
before  they  can  charge  second  seduction  to  show  reformation. 
''Previous  chaste  character'*  of  prosecutrix  as  question  for  Jury. 

Cited  in  State  v.  Gunagy,  84  Iowa,  177,  50  N.  W.  882,  holding  question  of 
reformation  and  chastity  of  proseciitrix  in  prosecution  for  seduction  one  for  jury. 
What  constitutes  seduction. 

Cited  in  reference  notes  in  30  A.  S.  R.  463,  on  seduction;  14  A.  S.  R.  264;  61 
A.  S.  R.  860,— on  what  constitutes  seduction;  25  A.  S.  R.  742,  defining  ''se- 
duction;" 42  A.  S.  R.  503,  on  necessity  of  prosecutrix  in  seduction  being  unmar- 
ried; 42  A.  S.  R.  794;  69  A.  8..R.  571,— on  seduction  under  promise  of  marriage; 
68  A.  S.  R.  293,  on  seduction  under  •promise  of  marriage  in  event  of  pregnancy; 
116  A.  S.  R.  762,  on  necessity  of  promise  to  marry  to  constitute  seduction;  99 
A.  D.  641,  on  actions  for  seduction. 
Defense  to  seduction. 

Cited  in  reference  notes  in  37  A.  8.  R.  825,  on  marriage  or  offer  to  marry  as  de- 
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fense  to  seduction;  37  A.  S.  R.  836,  on  want  of  chastity  of  prosecutrix  as  defense 

to  seduction. 

Seduction  as  criminal  offense. 

Cited  in  reference  notes  in  6  A.  8.  R.  618;  60  A.  S.  R.  540;  66  A.  S.  R.  203; 
76  A.  S.  R.  669;  113  A.  S.  R.  98, — on  seduction  as  a  criminal  offense;  14  A.  S.  R. 
500,  on  law  as  to  seduction;  11  A.  S.  R.  829,  on  definition  of  crime  of  seduction; 
60  A.  S.  R.  697;  108  A.  S.  R.  33;  120  A.  S.  R.  737,— on  crime  of  seduction. 

Cited  in  note  in  8  A.  S.  R.  870,  on  seduction  as  a  crime. 
Burden  of  proof  as  to  chastity  in  seduction. 

Cited  in  reference  notes  iu  36  A.  S.  R.  659,  on  burden  of  proof  as  to  chastity  in 
prosecution  for  seduction ;  27  A.  S.  R.  378,  on  proof  of  good  character  of  prosecu- 
trix in  seduction. 
AfeaniniT  of  * 'previous  clmste  character." 

Cited  in  State  v.  Brassfield,  81  Mo.  151,  51  A.  R.  234,  holding  that  term 
'^previous  chaste  character"  means  that  female  possesses  personal  virtue  in  dis- 
tinction of  good  reputation;  State  v.  Patterson,  88  Mo.  88,  57  A.  R.  374  (dis- 
senting opinion),  on  meaning  of  term  "previous  chaste  character." 

Cited  in  reference  note  in  69  A.  S.  R.  58,  on  previously  chaste  character  of  per- 
son seduced. 

87  AM.  DSXI.  411,  STEIN  v.  OHAMBIiESS,   18  IOWA,  474. 
Effect   of   redemption   by   assignee    of   execution    debtor    on    subsisting 
liens. 

Cited  in  Burgett  v.  Paxton,  99  Dl.  288,  holding  that  redemption  by  one  claim- 
ing under  assignee  of  execution  debtor  leaves  premises  subject  to  lien  of  judgment 
in  same  way  as  if  redemption  made  by  debtor;  McQueeney  v.  Toomey,  36  Mont. 
282,  122  A.  S.  R.  358,  92  Pac.  561,  holding  that  assignee  of  judgment  debtor's  re- 
maining interest,  after  sale  to  execution  creditor,  acquires  upon  redemption 
within  statutory  time  legal  title  free  from  lien  of  deficiency  judgment  therefore 
entered. 

Cited  in  note  in  21  A.  S.  R.  245,  on  who  may  redeem  from  execution  or  fore- 
closure sale. 
Validity  of  execution  sale  under  alias  executlpn. 

Cited  in  Childs  v.  McChesney,  20  Iowa,  431,  89  A.  D.  545,  holding  execution 
sale  not  void  where  execution  was  levied  and  property  sold  under  alias  instead  of 
venditioni  exponas. 

Cited  in  reference  note  in  2  A.  S.  R.  177,  on  void  nature  of  execution  sale  made 
under  an  alias. 
Validity  of  execution  sale  completed  after  return  day. 

Cited  in  Butterfield  v.  Walsh,  21  Iowa,  97,  89  A.  D.  557;  Moomey  v.  Mass, 
22  Iowa,  380,  92  A.  D.  395;  Wright  v.  Howell,  35  Iowa,  288;  Cox  v.  Currier, 
62  Iowa,  551,  17  N.  W.  767;  Thornington  v.  Allen,  21  Iowa,  291,— holding  that 
execution  sale  may  be  completed  after  return  day,  where  levy  was  made  before 
its  expiration;  Walton  v.  Wray,  54  Iowa,  531,  6  N.  W.  742,  holding  execution 
sale  on  writ  from  justice  court  after  life  of  execution  has  expired  valid  pro- 
vided levy  was  made  during  life  of  execution;  Blair  v.  Compton,  33  Mich.  414, 
holding  that  execution  sale  may  be  completed  after  return  day,  where  execution 
of  writ  commenced  before  return  day;  Vroman  v.  Thompson,  51  Mich.  452,  16 
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N.  W.  808,  holding  that  levy  made  in  life  time  of  writ  of  execution  will  enable 
sheriff  to  sell  property  on  execution  after  his  term  expires. 

Cited  in  reference  notes  in  92  A.  D.  400,  on  completing  execution  sale  after 
return  day;  92  A.  D.  415,  on  necessity  that  the  execution  and  officer's  return 
thereon  be  recorded  in  proper  office  within  life  of  execution  to  validate  levy  on 
real  estate;  61  A.  S.  R.  391,  on  sale  under  execution  after  return  day. 

Cited  in  notes  in  15  A.  D.  523,  on  sales  after  return  day;  76  A.  D.  84,  88, 
89,  on  officer's  power  after  return  day  of  writ,  by  venditioni  exponas  or  other- 
wise, to  sell  property. 

S7  AM.  DEC.  414,  KRAUT  v.  CRAWFORD,   18  IOWA,  549. 
Meander   line   as   boundary. 

Cited  in  Jefferis  v.  East  Omaha  Land  Co.  134  U.  S.  178,  33  L.  ed.  872,  10 
Sup.  Ct.  Rep.  518  (affirming  40  Fed.  386);  Mitchell  v.  Smale,  140  U.  S.  406, 
35  L.  ed.  442,  11  Sup.  a.  Rep.  819;  Hardin  v.  Jordan,  140  U.  S.  371,  35  L.  ed. 
428,  11  Sup.  Ct.  Rep.  808,  holding  waters  themselves  and  not  meander  lines 
constitute  real  boundary  line;  Cooley  v.  Golden,  117  Mo.  33,  21  L.R.A.  300, 
23  S.  W.  100;  Sherwin  v.  Bitzer,  97  Minn.  252,  106  N.  W.  1046,— holding  shift- 
ing water  line  and  not  meander  line  boundary  of  lot  abutting  on  lake;  Johnson 
V.  Hurst,  10  Idaho,  308,  77  Pac.  784,  holding  watercourse  and  not  meander  line 
true  line  of  boundary  as  means  of  ascertaining  quantity  of  land  in  tract  sold; 
Fuller  V.  Shedd,  161  HI.  462,  52  A.  S.  R.  380,  33  L.R.A.  146,  44  N.  E.  286. 
holding  meander  line  in  and  of  itself  not  boundary  of  tract  of  land  bordering 
on  river;  Tolleston  Club  v.  State,  141  Ind.  197,  38  N.  E.  214;  Glenn  v.  Jeffrey, 
75  Iowa,  20,  39  N.  W.  160;  Berry  v.  Hoogendoom,  133  Iowa,  437,  108  N.  W. 
923;  Peuker  v.  Canter,  62  Kan.  363,  63  Pac.  617,— holding  meander  lines  not 
boundary  lines;  Steele  v.  Sanchez,  72  Iowa,  65,  2  A.  S.  R.  233,  33  N.  W.  366, 
holding  meander  line  not  boundary  line,  but  merely  run  for  purpose  of  ascer- 
taining quantity  of  land  in  fraction  subject  to  sale;  Ladd  v.  Osborne,  79  Iowa, 
93,  44  N.  W.  235,  holding  meander  line  not  line  of  boundary,  but  made  for 
purpose  of  ascertaining  quantity  of  land  in  tract  bordering  on  lake  or  stream; 
Stem  v.  Fountain,  112  Iowa,  96,  83  N.  W.  826,  holding  highwater  mark  of  river 
and  not  meander  line  true  boimdary;  Musser  v.  Hershey,  42  Iowa,  356,  holding 
meander  lines  not  boundary  lines,  but  run  for  purpose  of  defining  sinuosities 
of  banks  of  streams;  Boynton  v.  Miller,  22  Iowa,  579,  on  question  as  to  whether 
meander  line  is  true  boundary  line;  Heald  v.  Yumisko,  7  N.  D.  422,  75  N.  W. 
806,  holding  shore  line  real  boundary  of  irregular  tract  of  land  abutting  on 
stream  and  not  meander  line. 

Cited  in  notes  in  27  A.  S.  R.  59,  on  meander  lines  along  streams  as  boundary: 
42  L.R.A.  510,  on  meander  line  as  boundary;  48  L.  ed.  U.  S.  662,  on  effect  of 
meander  line  on  boundary  of  Federal  grant. 

Right  to  accretions. 

Cited  in  Bennett  v.  National  Starch  Mfg.  Co.  103  Iowa,  207,  72  N.  W.  507, 
holding  that  accretions  between  meander  line  and  river  belong  to  riparian  pro- 
prietor; Gill  Y.  Lydick,  40  Neb.  508,  59  N.  W.  104;  Park  Comrs.  v.  Taylor,  133 
Iowa,  453,  108  N.  W.  927, — ^holding  that  riparian  owner  has  right  to  accretions 
to  his  land  gradually  added  by  action  of  stream. 

Cited  in  notes  in  33  A.  D.  279,  on  alluvion;  58  L.R.A.  207,  on  basis  of  rule 
as  to  title  to  accretion  to  shore  lands;  1  E.  R.  C.  479,  on  right  of  riparian 
proprietor  to  accretions. 
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87  AM.  DEC.  418,  TATES  t.  SQUIRE,   19  IOWA,  26. 
Liability  of  master  for  torts  of  servant. 

Cited  in  Dolan  v.  Hubinger,  109  Iowa,  408,  80  N.  W.  514,  holding  test  as  to 
whether  master  is  liable  for  servant's  acts  not  character  of  act  but  whether  it 
was  done  within  scope  of  his  duty;  Healy  v.  Patterson,  123  Iowa,  73,  98  N. 
W.  576,  holding  master  not  liable  for  acts  of  servant  done  outside  of  his  course 
of  employment;  Younkin  v.  Rocheford,  76  Neb.  528,  110  N.  W.  632,  holding 
master  not  liable  in  any  case  for  wrongs  committed  by  servant,  while  not 
acting  about  master's  business. 

Cited  in  reference  notes  in  92  A.  D.  186;  4  A.  S.  R.  526,— on  master's  lia- 
bility for  torts  of  servant  done  in  course  of  employment;  87  A.  D.  399;  41 
A.  S.  R.  109,— K>n  master's  liability  for  servant's  torts. 

Cited  in  notes  in  4  L.R.A.  420,  on  liability  of  master  for  negligent  act  or 
omission  of  servant;  27  L.ILA.  166,  on  civil  responsibility  of  master  for  wrong- 
ful or  negligent  act  of  servant  while  acting  outside  of  his  capacity. 

87  AM.  DEC.   420,  OROSSEN  v.  WHITE,   19  IOWA,   109. 
Wlio  may  redeem  from  execution  or  foreclosure  sale. 

Cited  in  reference  note  in  71  A.  S.  R.  492,  on  mortgagee's  right  to  redeem 
from  execution  sale. 

Cited  in  note  in  21  A.  S.  R.  247,  on  who  may  redeem  from  foreclosure  sale. 
Necessity  of  assailing  defective  pleadings  before  Judgment. 

Cited  in  W'sbster  v.  Cedar  Rapids  &  St.  P.  R.  Co.  27  Iowa,  315,  holding  that 
defect  in  petition  will  not  be  considered  by  court  on  appeal,  unless  motion  was 
made  to  correct  error  in  court  below,  and  overruled;  Egleston  v.  Brassfield,  3S 
Iowa,  698,  holding  defects  in  pleading  should  be  assailed  before  judgment,  which 
cures  such  defects. 

Cited  in  reference  note  in  9  A.  S.  R.  357,  as  to  when  defects  in  complaint 
are  cured  by  verdict. 
First  raising  objection  on  appeal. 

Cited  in  Clinton  Nat.  Bank  v.  Manwarring,  89  Iowa,  281,  holding  objection 
that  agreement  for  conveyance  of  land  is  verbal  and  within  statute  of  frauds 
cannot  be  considered  for  first  time  on  appeal;  Marr  v.  Burlington^  C.  R.  &  N. 
R.  Co.  121  Iowa,  117,  96  N.  W.  716,  holding  that  objection  to  introduction  of 
parol  evidence  of  contract  within  statute  of  frauds  cannot  be  objected  to  for 
first  time  on  appeal. 

Cited  in  reference  notes  in  92  A.  D.  679,  on  considering  objection  not  made  in 
lower  court  on  appeal;  48  A.  S.  R.  366,  on  waiver  of  objections  on  appeal  not 
made  in  trial  court. 

Distinguished  in  Benedict  v.  Bird,  103  Iowa,  612,  72  N.  W.  768,  holding 
defendant  in  action  for  breach  of  oral  contract  to  convey  land  does  not  waive 
plea  of  statute  of  frauds  by  failing  to  object  to  parol  evidence  when  offered. 

87  AM.  DEC.  423,  CliARK  v.  DES  MOINES,   19  IOWA,   199. 
Liability  of  principal  for  acts  of  agents. 

Cited  in  Rich  v.  Errol,  51  N.  H.  350,  holding  that  note  is  not  note  of  prin- 
cipal at  all.  if  assumed  agents  had  no  authority. 

Cited  in  reference  note  in  90  A.  D.  664,  as  to  when  acts  of  corporate  ofBeers 
are  binding  on  the  corporation. 
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—  State. 

Cited  in  State  y.  Haskell,  20  Iowa,  276,  holding  unauthorized  representationa 
of  public  agent  whose  powers  and  duties  are  statutory,  not  binding  upon  public. 

—  Municipal  corporatioii. 

Cited  in  Dively  v.  Cedar  Falls,  21  Iowa,  665,  holding  municipal  corporation 
only  liable  for  acts  of  its  officers  within  scope  of  corporate  powers;  Field  v. 
Des  Moines,  39  Iowa,  675,  28  A.  R.  46,  holding  municipal  corporation  not  liable 
for  acts  of  their  officers  under  ordinance  which  they  were  not  empowered  to 
pass;  Wurth  ▼.  Padnoah,  116  Ky.  403,  106  A.  S.  R.  225,  76  S.  W.  143,  holding 
that  mayor  and  council  of  municipality  have  no  power  to  extend  its  liability 
for  its  indebtedness  beyond  express  terms  of  instrument  evidencing  such  liabil- 
ity, without  legislative  authority;  Field  v.  Shawnee,  7  Okla.  73,  54  Pac  318, 
holding  that  agents  or  officers  of  municipal  corporation  cannot  bind  it  by  any 
contract,  which  is  beyond  scope  of  its  powers,  foreign  to  its  purpose,  or  against 
public  policy. 

—  County. 

Cited  in  Harrison  Coimty  v.  Ogden,  133  Iowa,  9,  110  N.  W.  32,  holding  coun- 
ty not  estopped  by  unauthorized  acts  of  its  agents;  Heichard  v.  Warren  County, 
31  Iowa,  381,  holding  county  not  liable  on  implied  contract  by  board  of  super- 
visors in  excess  of  amount  authorized  by  vote;  Iowa  Railroad  Land  Co.  v.  Sao 
County,  39  Iowa,  124  (dissenting  opinion),  on  validity  of  judgments  rendered 
upon  coimty  warrants  wrongfully  issued;  King  v.  Mahaska  County,  76  Iowa, 
329,  39  N.  W.  636,  holding  contract  for  court  house  in  excess  of  amount  voted 
ultra  vires,  and  void  as  to  all  agreed  amounts  above  stipulated  sum. 

—  Township. 

Cited  in  Mathewson  v.  Hawkins,  19  R.  I.  16,  31  Atl.  430,  holding  town  not 
liable  for  imauthorized  act  of  its  surveyor  of  bridges  in  contracting  for  con- 
struction of  new  bridge;  Van  Antwem  v.  Dell  Rapids  Twp.  5  S.  D.  447,  59  N. 
W.  209,  holding  contract  by  township  supervisors  which  they  have  no  power 
to  make,  ultra  vires  and  unenforceable;  Hubbard  v.  Lyndon,  28  Wis.  674, 
holding  that  officers  of  town  cannot  bind  it  when  they  transcend  their  lawful 
powers. 

—  School  district. 

Cited  in  Eastman  v.  Lyon  Twp.  40  Iowa,  438,  holding  school  warrants  is- 
sued in  excess  of  authority  subject  to  defense  based  upon  that  fact,  even  in 
hands  of  bona  fide  assignee;  Edinburg  American  Land  &  Mortg.  Co.  v.  Mitchell, 
1  S.  D.  693,  48  N.  W.  131,  holding  that  school  warrants  may  be  impeached  by 
showing  that  officers  issuing  them  were  not  properly  authorized. 
Duty  of  person  dealing:  with  municipality,  etc.,  to  take  notice  of  its 
powers. 

C^ted  in  Commercial  Nat.  Bank  v.  Tola,  2  Dill.  363,  Fed.  Cas.  No.  3.061; 
Nashville  v.  Fisher,  1  Shannon,  Cas.  346;  Commercial  Nat.  Bank  v.  lola.  9 
Kan.  689, — holding  all  persons  bound  to  take  notice  of  power  of  municipal 
corporations  to  issue  securities;  McPherson  v.  Foster  Bros.  43  Iowa,  48,  22  A. 
R.  216,  holding  that  purchasers  of  municipal  bonds  cannot  claim  to  be  in- 
nocent purchasers  without  notice;  Citizens'  Bank  v.  Spencer,  126  Iowa,  101, 
101  N.  W.  643,  holding  one  dealing  with  municipal  corporation  bound  to  take 
notice  of  statutory  limitations  upon  its  powers;  Harrison  v.  Palo  Alto  County, 
104  Iowa,  383,  73  N.  W.  872,  holdi.  ^  purchaser  of  land  from  county  bound  to 
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inquire  at  his  peril  aa  to  county's  title;  Pryor  v.  Kansas  City,  153  Mo.  135,  54 
S.  W.  499,  holding  parties  dealing  with  municipal  corporation  bound  to  take 
notice  of  limits  of  power  of  itself  and  those  assuming  to  act  for  it;  Sillimau 
V.  Fredericksburg  0.  &  C.  R.  Co.  27  Gratt.  119,  holding  that  persons  dealing 
with  corporations  must  take  notice  of  law  of  their  organization. 

Cited  in  notes  in  51  A.  S.  R.  834,  on  public  records  as  notice  to  purchasers  of 
municipal  bonds;  51  A.  S.  R.  838,  on  rights  of  bona  fide  holders  of  municipal 
bonds  as  affected  by  recitals  therein. 

—  Powers  of  officers. 

Cited  in  Newman  v.  Sylvester,  42  Ind.  106,  holding  all  who  contract  with  pub- 
lic official  presumed  to  know  extent  of  his  authority ;  Cedar  Rapids  Water  Co.  ▼. 
Cedar  Rapids,  117  Iowa,  250,  90  N.  W.  746,  holding  that  no  estoppel  can  ordi- 
narily arise  from  act  of  municipal  officer  done  in  violation  of  or  without  au- 
thority of  law;  Lebcher  v.  Custer  County,  9  Mont.  315,  23  Pac  713,  holding 
persons  contracting  with  county  officials  bound  to  inquire  a9  to  extent  of  their 
authority;  Olifiers  y.  Belmont,  12  Misc.  160,  33  N.  Y.  Supp.  275,  holding  that 
one  who  deals  with  public  agent  is  charged  with  knowledge  of  law '  conferring 
his  authority. 

Cited  in  reference  note  in  5  A.  S.  R.  445,  on  knowledge  of  powers  of  officers 
of  municipal  corporations. 
Right  of  municipal  corporation  to  net  up  plea  of  ultra  Tires. 

Cited  in  Webster  County  v.  Taylor,  19  Iowa,  117,  holding  eounty  not  es- 
topped after  issuance  of  warrant  upon  its  treasury  from  setting  up  defense  of 
ultra  vires;  Lewis  v.  Bourbon  County,  12  Kan.  186,  holding  thai  county  may 
avail  itself  of  want  of  authority  of  commissioners  to  issue  bonds  as  defense  to 
action  against  bona  fide  holder;  Cheeney  t.  Brookfield,  60  Mo.  53,  holding  it 
competent  for  municipal  corporation  to  set  up  defense  of  ultra  Tires  after 
issuance  of  warrant  upon  its  treasury. 
Negotiability  of  public  obligations  — €k>nnty  warrants  and  orders. 

Cited  in  Hamilton  County  v.  Sherwood,  11  C.  C.  A.  507,  27  U.  S.  App.  458, 
64  Fed.  103;  Shirk  v.  Pulaski  County,  4  Dill.  209,  Fed.  Cas.  No.  12,794;  Clark 
V.  Polk  County,  19  Iowa,  248, — holding  county  warrants  not  negotiable  and  sub- 
ject to  any  defense  which  might  be  made  against  payee;  People  ex  reL  Hnrd  t. 
Johnson,  100  111.  537,  39  A.  R.  63  (affirming  8  111.  App.  395),  holding  county 
orders  not  commercial  paper,  and  open  to  any  defense  proper  sgainst  original 
payee;  Skiff  t.  Cross,  21  Iowa,  459,  as  to  legal  nature  of  county  orders;  Leaven- 
worth County  T.  Keller,  6  Kan.  510,  holding  county  warrant  non-negotiable, 
and  liable  to  be  defeated  by  fact  that  tribunal  issuing  it  had  no  authority  to 
make  allowance  on  which  it  was  issued ;  Erskine  v.  Steele  County,  4  K.  D.  339, 
28  L.R.A.  645,  60  N.  W.  1050,  holding  county  warrants  non-negotiable  and  good 
faith  purchaser  occupies  no  better  position  than  that  occupied  by  payee;  Fritsch 
V.  Salt  Lake  County,  15  Utah,  83,  47  Pac.  1026,  holding  county  warrants  or 
bonds  issued  without  authority  of  law  not  valid  in  hands  of  innocent  holders. 

—  City  warrants. 

Cited  in  Goldsmith  v.  Baker  City,  81  Or.  249,  49  Pac.  973,  holding  city  war- 
rants non-negotiable  and  open  to  all  defenses  in  hands  of  bona  fide  holders 
available  as  between  original  holders. 

Cited  in  reference  note  in  79  A.  S.  R.  955,  on  non-negotiability  of  municipal 
warrants. 
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—  School  warrants. 

Cited  in  School  District  Twp.  v.  Lombard,  2  Dill.  493,  Fed.  Cas.  No.  12,478; 
Boardroan  v.  Hayne,  29  Iowa,  339;  Shepherd  v.  Richland,  22  Iowa,  695, — holding 
school  order  drawn  upon  district  township,  by  president  and  secretary,  not 
negotiable,  and  subject  to  all  defenses  in  hands  of  assignee  that  it  was  in  hands 
of  pajree;  National  State  Bank  v.  Independent  District,  39  Iowa,  490,  holding 
school  order  not  negotiable,  although  payable  to  bearer  and  negotiable  in  form,* 
and  subject  in  hands  of  assignee  to  any  defense  which  might  have  been  made 
against  payee. 

—  Municipal  bonds. 

Cited  in  Memphis  v.  Brown,  1  Flipp.  188,  Fed.  Cas.  No.  9,415,  holding  corpo- 
rate bonds  under  seal  payable  to  bearer  and  intended  for  sale  on  public  market 
negotiable;  McPherson  v.  Foster  Bros.  43  Iowa,  48,  22  A.  R.  215,  holding  that 
subsequent  transfer  of  municipal  bonds  in  absence  of  power  to  execute  them  will 
not  give  them  effect;  Swanson  v.  Ottumwa,  131  Iowa,  540,  5  L.R.A.(N.S.)  860, 
106  N.  W.  9,  9  A.  &  E.  Ann.  Cas.  1117,  holding  purchaser  of  municipal  bonds 
issued  without  authority  not  entitled  to  recover  thereon. 

Cited  in  reference  note  in  30  A.  S.  R.  862,  on  municipal  bonds. 

Cited  in  note  in  14  A.  D.  425,  on  n^otiability  of  municipal  bonds. 

Measure  of  damages  for  conversion  of  municipal  tiond. 

Cited  in  GriflSth  v.   Burden,  35  Iowa,   138,  holding  measure  of  damages  in 
action  for  conversion  of  municipal  bond  its  market  value  at  time  of  conversion, 
with  interest  thereon  from  that  time. 
Nature  of  corporate  instruments. 

Cited  in  National  F.  Ins.  Co.  v.  Eastern  Bldg.  A  L.  Asso.  65  Neb.  483,  91  N.  W. 
482,  holding  draft  drawn  by  agent  of  corporation  on  treasurer  thereof  in  favor 
of  third  party,  in  payment  of  corporation  debt,  in  effect  note  of  company. 
~  Of  city  warrants. 

Cited  in  Ray  v.  Wilson,  29  Fla.  342,  14  LJLA.  773,  10  So.  613,  holding  county 
and  city  orders  issued  by  proper  officers  prima  facie  binding  and  legal;  Gold- 
smith v.  Baker  City,  31  Or.  249,  49  Pac.  973,  holding  city  warrants  only  prima 
facie  evidence  of  municipal  indebtedness;  Amott  v.  Spokane,  6  Wash.  442,  33 
Pac.  1063,  holding  city  warrants  evidences  of  indebtedness  or  promises  to  pay, 
and  that  city  cannot  discount  its  own  warrants. 
Claim  of  holder  of  warrant  against  maker  after  its  discount. 

Cited  in  State  v.  Wilson,  71  Tex.  291,  9  S.  W.  156,  holding  that  holder  of 
state  warrant  after  discounting  it  has  has  no  farther  claim  upon  maker. 
Powers  of  municipal  corporations. 

Cited  in  Treadway  v.  Schnauber,  1  Dak.  236,  46  N.  W.  464;  Chandler  ^. 
Babcock,  31  Iowa,  562;  Heins  v.  Lincoln,  102  Iowa,  69,  71  N.  W.  189;  Merriam 
V.  Moody,  25  Iowa,  163, — holding  that  municipal  corporation  possesses  only 
those  powers  granted  in  express  words,  those  necessarily  implied  or  incidental 
to  express  powers,  and  those  which  are  indispensable  to  its  purposes;  Becker 
V.  Keokuk  Waterworks,  79  Iowa,  419,  18  A.  S.  R.  377,  44  N.  W.  694;  Aldrich  v. 
Paine,  106  Iowa,  461,  76  N.  W.  812;  Howsmon  v.  Trenton  Water  Co,  119  Mo. 
304,  41  A.  S.  R.  664,  23  L.R.A.  146,  24  S.  W.  784;  Taylor  v.  Dunn,  80  Tex.  652, 
16  S.  W.  732;  Keokuk  v.  Scroggs,  39  Iowa,  447, — holding  that  municipal  corpo- 
rations can  exercise  such  powers  only,  as  are  expressly  granted,  and  such  implied 
ones  as  are  necessary  to  make  available  those  expressly  conferred,  and  essential 
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to  effectuate  corporate  purposes;  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118 
Iowa,  234,  91  N.  W.  1081,  holding  contract  of  municipal  corporation  for  which 
there  is  no  express  or  implied  statutory  authority,  void;  Cook  County  v.  Schaff- 
ner,  46  111.  App.  611,  holding  that  county  possesses  only  such  powers  as  arise 
from  legislatiTC  grant;  McNamara  v.  Estes,  22  Iowa,  246,  holding  power  of  mu- 
nicipal corporation  to  levy  and  collect  taxes  and  special  assessments  must  be 
plainly  giveo;  Pine  Tree  Lumber  Co.  t.  Fargo,  12  N.  D.  360,  96  N.  W.  357,  de- 
nying charter  restriction  upon  power  of  city  to  render  itself  generally  liable 
upon  its  contract  for  special   improvements. 

Cited  in  reference  notes  in  95  A.  D.  559;  98  A.  D.  247;  29  A.  S.  R.  757,--on 
powers  of  municipal  corporations;  36  A.  S.  R.  95,  on  invalidity  of  ultra  vires 
acts  of  municipal  corporation;  40  A.  8.  R.  341,  on  ultra  vires  contract  by  mu- 
nicipalities; 63  A.  8.  R.  758,  on  municipal  power  to  make  appropriations. 

Cited  in  notes  in  95  A.  D.  559,  on  municipality's  means  of  accomplishing  its 
purposes;  23  L.RJ^.  146,  on  powers  which  municipal  corporation  may  exercise; 
36  L.RjL  607,  on  limit  of  municipal  power  to  prevent  or  abate  nuisance;  67 
A.  8.  R.  232;  58  LJLA.  155,  156,— on  power  of  municipal  corporaticm  to  erect 
toll  bridge  and  levy  and  collect  tolls;  4  L.R.A.(N.S.)  747,  on  implied  power  of 
municipality  to  construct  improvements  on  credit;  7  E.  R.  C.  372,  on  presump- 
tion that  executed  contract  to  which  corporation  is  party  is  within  its  powers. 

—  To  issue  bonds. 

Cited  in  Witter  v.  Polk  County,  112  Iowa,  380,  83  N.  W.  1041,  holding  that 
'  county  has  no  implied  power  to  issue  bonds  for  debt  created  by  purchase  of  court 
house  site;  Vicksburg  v.  Lombard,  51.  Miss.  Ill,  holding  express  power  not  es- 
sential to  give  municipality  authority  to  issue  bonds  in  negotiable  form; 
WilUamsport  v.  Com.  84  Pa,  487,  24  A.  R.  208,  4  W.  N.  C.  385,  34  Phila.  Leg. 
Int.  363,  holding  that  municipality  which  has  lawfully  created  debt  has  im- 
plied power  to  evidence  same  by  bond. 

Cited  in  notes  in  76  A.  8.  R.  513,  on  implied  power  of  municipality  to  issue 
negotiable  obligations;  51  A.  S.  R.  830,  on  implied  power  of  municipality  to 
issue  negotiable  obligations  as  affecting  bona  fide  holders. 

—  To  borrow  money. 

Cited  in  Sioux  City  v.  Weare,  59  Iowa,  95,  12  N.  W.  786,  holding  that 
municipality,  which  has  power  to  bind  itself  by  written  obligation,  without 
power  to  make  same  negotiable,  may  execute  its  written  obligation  negotiable 
in  form;  Luther  v.  Wheeler,  73  8.  C  83,  4  L.R.A.(N.S.)  746,  52  S.  E.  874,  6 
A.  &  E.  Ann.  Cas.  754,  holding  that  municipal  officers  cannot  borrow  money  for 
corporation  unless  expressly  authorized  by  charter  or  by  necessarily  implied 
power  therefrom. 

Cited  in  note  in  95  A.  D.  559,  on  municipality's  implied  power  to  borrow 
money  and  issue  bonds. 
Power  to  loan  Its  credit  to  individuals  or  corporations. 

Cited  in  Scott  v.  Laporte,  162  Ind.  34,  68  N.  E.  278,  holding  that  munici- 
pality cannot  loan  its  credit  to  purely  private  undertakings;  Manning  v.  City 
of  Devils  Lake,  13  N.  D.  47,  82  N.  W.  82,  holding  that  taxing  power  of  city 
cannot  be  exercised  for  purely  private  objects;  Williams  v.  Davidson,  43  Tex. 
1,  holding  that  city  cannot  embark  in  private  partnership  enterprise  with  indi- 
viduals for  profit;  Bush  v.  Artesian  Hot  &  Cold  Water  Co.  4  Idaho,  618,  95 
A.  S.  R.  161,  43  Pac.  69,  on  validity  of  contract  between  municipality  and 
water  company  to  furnish  city  with  water. 
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Cited  in  reference  note  in  61  A.  S.  R.  715,  on  municipal  aid  to  private  enter- 
prises. 

—  Aid  to  railroads. 

Cited  in  Hanson  v.  Vernon,  27  Iowa,  28,  1  A.  R.  216,  holding  statute  author- 
izing local  aid  to  railroads  by  taxation  unconstitutional;  Union  Bank  y.  Ox- 
ford, 116  N.  C.  339,  21  S.  £.  410,  holding  act  authorizing  towns  to  issue  bonds 
in  aid  of  railroad  not  void  for  failure  to  provide  for  special  election,  where 
general  election  laws  are  applicable. 
Vallditsr  of  contract  as  to  interest. 

Cited  in  Austin  v.  Walker,  45  Iowa,  527,  holding  note  and  mortgage  given  as 
security  for  loan  of  gold  at  higher  rate  of  premium  than  market  value  of 
gold,  usurious;  Whitworth  v.  State,  4  X^a,  28,  holding  that  county  warrants 
may  bear  interest  when  no  money  in  treasury  to  pay  them  in  regular  order. 
Nature  of  allowance  or  decision  byconnty  boards,  etc. 

Cited  in  Hospers  v.  Wyatt,  63  Iowa,  264,  19  N.  W.  204,  holding  allowance  of 
claim  against  county  by  its  board  of  supervisors  not  judgment;  State  v.  Young, 
134  Iowa,  505,  110  N.  W.  292,  holding  that  findings  of  auditing  bodies  of  mu- 
nicipal corporation  in  no  sense  adjudication;  Gloucester  County  v.  Catlett,  86 
Va.  158,  9  S.  E.  999,  holding  that  board  of  supervisors  may  set  up  invalidity 
of  claim  or  plead  statutes  of  limitations  in  mandamus  to  make  provision  for 
payment  of  claim  previously  allowed. 

Cited  in  note  in  55  A.  S.  R.  204,  on  effect  of  allowance  or  rejection  of  claims 
against  counties  and  other  municipal  corporations. 

Distinguished  in  Bradley  v.  Delaware  Co.  57  Iowa,  552,  10  N.  W.  898,  hold- 
ing that  board  of  supervisors  may  waive  want  of  certificate  of  correctness  of 
claim. 
Right  to  sue  on  warrant  on  general  fund  when  no  money  is  In  treasury. 

Cited  in  Windsor  •v.  Des  Moines,  110  Iowa,  175,  80  A.  S.  R.  280,  81  N.  W. 
476,  holding  agreement  by  city  to  issue  warrants  and  levy  tax  for  their  pay- 
ment and  pledge  of  its  future  revenues  for  payment  of  electric  light  plant,  con- 
tract within  constitutional  inhibition  against  anticipating  its  future  general 
revenue;  International  Bank  v.  Franklin  County,  65  Mo.  105,  27  A.  R.  261, 
holding  that  county  warrant  drawn  on  general  fund  may  be  sued  on  although 
no  money  is  in  treasury  to  pay. 
Validity  of  allowance  for  Illegal  city  script. 

Cited  in  Grimmell  v.  Warner,  21  Iowa,  11,  holding  fact  that  city  scrip  was 
illegal  would  not  prevent  allowance  for  it. 

87  AM.  DEC.  441,  HARRIS  T.  RUTIiEDGE,  19  IOWA,  888'. 
Power  to  pass  retroactive  laws. 

Cited  in  Danville  ▼.  Pace,  25  Gratt.  1,  18  A.  R.  663,  holding  retrospective 
laws  not  prohibited  by  Constitution. 

Cited  in  note  in  41  L.  ed.  U.  S.  97,  on  retroactive  laws  and  laws  impairing 
vested  rights. 
When  statute  Is  retrospective. 

Cited  in  Huffman  v.  Alderson,  9  W.  Va.  616,  holding  test  oath  law  applies 
not  only  to  suits  brought  after  its  passage  but  also  to  suits  then  pending. 
Construing  contract  in  accordance  with  statute  regulating  measures. 

Cited  in  Hale  Bros.  v.  Milliken,  5  Cal.  App.  344,  90  Pac.  365,  upholding  pre- 
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sumption  that  parties  made  their  contract  with  reference  to  statute,  where 
terms  of  contract  of  sale  of  structural  steel  at  certain  price  per  pound  i» 
unambiguous. 

87  AM.  DEC.  447,  GREEN  t.  SCRANAGE,   19  IOWA,  461. 

Extension  of  time  of  payment  as  oonslderation. 

Cited  in  Low  Bros.  v.  Anderson,  41  Iowa,  476,  holding  mortgage  by  husband 
and  wife  of  wife's  property  to  secure  extension  of  time  of  payment  of  son's 
debt,  valid;  Smith  v.  Spaulding,  40  Neb.  339,  68  N.  W.  962,  holding  extension 
of  time  on  husband's  past  due  indebtedness  sufficient  consideration  for  wifc*s 
contract  as  surety. 

Cited  in  reference  nv/te  in  33  A.  S.  R.  515,  on  validity  of  wife's  mortgage  of 
separate  property  to  secure  husband's  debts. 

Cited  in  note  in  18  E.  R.  C.  197,  on  position  of  wife  who  has  mortgaged  her 
separate  estate  to  secure  husband's  debts. 
Validity  of  instrument  executed  under  duress. 

Cited  in  Moog  v.  Strang,  69  Ala.  98,  holding  validity  of  mortgage  not  af- 
fected by  undue  influence  exercised  over  mortgagor,  if  mortgagee  did  not  par- 
ticipate in  act;  Hines  v.  Hamilton  County,  93  Ind.  266,  holding  that  in  order 
to  constitute  duress  it  must  appear  that  threats  influenced  action  of  com- 
plainant, and  actually  caused  him  to  perform  act;  Hensel  v.  Maas,  94  Mich. 
573,  64  N.  W.  383,  holding  that  imprisonment  of  one  cannot  be  treated  as 
duress  of  another,  except  in  case  of  husband  and  wife,  who  are  treated  as 
one  in  law. 

Cited  in  note  in  26  L.R.A.  49,  on  contracts  procured  by  threats  to  prosecute 
relative  as  contrary  to  public  policy. 

—  Duress  of  hustmnd. 

Cited  in  Rogers  y.  Adams,  66  Ala.  600,  holding  that  •duress  of  wife  prac- 
ticed by  husband  to  get  her  to  sign  mortgage  does  not  invalidate  instrument, 
where  mortgagee  not  party  to  duress;  Gardner  v.  Case,  111  Ind.  494.  13  N.  E. 
36,  holding  duress  by  husband  no  defense  to  foreclosure  suit  unless  mortgagee 
participated  in  duress;  Fairbanks  v.  Show,  146  Mass.  153,  1  A.  8.  R.  446,  13 
N.  E.  696,  holding  validity  of  note  executed  by  married  woman  not  affected  by 
fact  that  it  was  executed  through  fear  of  threats  made  by  husband,  where  payee 
in  ignorance  thereof. 

—  Duress  consisting  of  threats  against  husband. 

Cited  in  First  Nat.  Bank  v.  Bryan,  62  Iowa,  42,  17  N.  W.  166,  holding  mort- 
gage executed  by  wife  through  fear  caused  by  threats  of  attorney  who  had 
illegally  restrained  her  husband  in  his  office  and  threatens  to  arrest  him  for 
felony,  void;  Giddings  v.  Iowa  Sav.  Bank,  104  Iowa,  676,  74  N.  W.  21,  holding 
mortgage  by  husband  and  wife  of  homestead  signed  by  wife  under  duress, 
where  she  signs  same  through  fear  of  threats  of  prosecution  of  husband  al- 
though prosecution  lawful;  Winfield  Nat.  Bank  v.  Croco,  46  Kan.  620,  26  Pac 
939,  holding  mortgage  executed  by  wife  invalid  where  obtained  by  threats  of 
creditor  of  illegal  criminal  prosecution  against  husband;  McGrory  ▼.  Reilley, 
14  Phila.  113,  37  Pliila.  Leg.  Int.  4,  holding  mortgage  by  wife  to  secure  hus- 
band's debt  executed  under  duress  and  void  where  shown  that  it  was  given 
under  influence  of  threats  that  husband  who  was  in  contempt  would  be  im- 
prisoned if  she  did  not. 
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Cited  in  note  in  26  L.R.A.  61,  on  contracts  procured  by  threats  to  prosecute 
husband  or  wife. 
—  Duress  consisting  of  tlireats  against  son. 

ated  in  Cribbs  v.  Sowle,  87  Mich.  340,  24  A.  S.  R.  166,  49  N.  W.  587,  to 
point  that  threat  to  procure  arrest  and  imprisonment  of  one's  son  under  false 
and  ,  criminal  charge  and  reasonable  ground  to  believe  that  such  threat  will 
be  executed  is  duress. 

87  AM.  DEC.  451,  HALL  v.  McHENRT,   19  IOWA,  521. 
Effect  of  material  alteration  of  negotiable  instrument. 

Cited  in  Rainbolt  y.  Eddy,  34  Iowa,  440,  11  A.  R.  152,  holding  that  alteration 
of  note  by  filling  in  blank  so  as  to  make  note  draw  ten  per  cent  interest  will 
not  invalidate  it  in  hands  of  bona  fide  indorsee  for  value  before  maturity. 

Cited  in  reference  notes  in  100  A.  D.  621,  on  effect  of  material  alteration  of 
negotiable  instrument;  100  A.  D.  621,  as  to  when  alteration  of  negotiable  instru- 
ment is  material. 

Cited  in  note  in  28  A.  R.  259,  on  validity  of  altered  note  in  hands  of  bona 
fide  holder. 

Distinguished  in  Murray  v.  Graham,  29  Iowa,  "520,  holding  that  alteration 
of  note  by  co-maker  for  honest  purpose  of  making  it  conform  to  original  in- 
tention of  parties,  with  assent  of  holder,  will  not  prevent  recovery  against  all 
makers  upon  note  in  its  original  form. 
~-  Addition  of  maker  to  note. 

Cited  in  Montgomery  v.  Crossthwait,  90  Ala.  563,  24  A.  8.  R.  832,  12  LJtA. 
140,  8  So.  498,  holding  that  addition  of  other  names  as  makers  discharges 
parties  already  bound  by  paper;  Hamilton  v.  Hooper,  46  Iowa,  515,  26  A.  R. 
161;  Lunt  v.  Silver,  5  Mo.  App.  186;  Farmers'  Bank  v.  Myers,  50  Mo.  App.  157; 
Wallace  v.  Jewell,  21  Ohio  St.  163,  8  A.  R.  48;  Harper  v.  Stroud,  41  Tex.  367; 
Dickerman  v.  Miner,  43  Iowa,  508, — holding  addition  of  another  maker  to  note 
material  alteration  that  will  discharge  original  parties  not  consenting  thereto. 

Cited  in  note  in  86  A.  S.  R.  92,  94,  on  addition  of  names  of  parties  to  writ- 
ten instrument  as  material  alteration. 

Distinguished  in  Micklewait  v.  Noel,  69  Iowa,  344,  28  N.  W.  630,  holding  that 
addition  of  other  names  as  makers  of  note  in  order  to  release  surety  must  have 
been  with  payee's  knowledge. 

—  Addition  of  another  surety. 

Cited  in  Sullivan  v.  Rudisill,  63  Iowa,  158,  18  N.  W.  856,  holding  addition 
of  surety  to  note  after  its  execution  without  maker's  knowledge  material 
alteration. 

Criticised  in  Ward  v.  Hackett,  30  Minn.  150,  44  A.  R.  187,  14  N.  W.  578, 
holding  surety  who  signs  note  and  intrusts  it  to  his  principal  who  before  de- 
livery secures  signature  of  another  surety  without  first  surety's  knowledge, 
not  discharged. 

—  Ontting  off  name  of  surety  or  guarantor. 

Cited  in  First  Nat.  Bank  v.  Weidenbeck,  87  Fed.  271,  holding  removal  of  name 
of  guarantor  from  note  without  maker's  knowledge  such  spoliation  as  to  prevent 
recovery  against  maker;  McCramer  v.  Thompson,  21  Iowa,  244,  holding  that 
cutting  off  name  of  one  surety  without  consent  of  other  sureties  releases  co- 
bureties  who  signed  note  when  his  name  was  on^  Laub  v.  Paine,  46  Iowa,  550, 


Digitized  by 


Google 


87  AM.  DEC]  NOTES  OX  AMERICAX  DECISIONS.  M 

26  A.  R.  163,  holding  erasure  of  word  "surety"  after  name  of  one  of  signers  of 
note  by  payee,  before  indorsement,  ninterial  alteration  discharging  surety. 

Cited  in  note  in  86  A.  S.  R.  91,  on  erasure  of  name  of  secondary  obligor  as 
material  alteration  of  written  instrument. 

—  Effect  of  restoration  to  original  form. 

Cited  in  Shepard  v.  Whetstone,  51  Iowa,  467,  33  A.  R.  143,  1  N.  W.  763,  hold- 
ing altered  note  restored  to  its  original  form  valid  in  hands  of  innocent  holder 
for  value. 
Discharge  of  surety  bj  extension  of  time  to  principal. 

Cited  in  Howard  v.  Clark,  36  Iowa,  114,  holding  surety  who  signed  note 
subsequent  to  its  execution  without  knowledge  of  maker  discharged  by  ex- 
tension of  time  to  principal. 

Cited  in  reference  note  in  98  A.  D.  54,  on  discharge  of  surety  by  creditor's 
indulgence  to  principaL 

87  AM.  DEC.  454,  McOIiEIjIiAN  v.  MARSHAIiL,  19  IOWA,  561. 
Injunction  against  Judgment. 

Cited  in  reference  notes  in  98  A.  D.  781,  on  injunction  against  execution; 
78  A.  S.  R.  754,  on  injunction  against  judgment  in  repleyin. 

—  Against  satisfied  Judgment. 

Cited  in  Eppinger  y.  Scott,  130  Cal.  275,  62  Pac.  460,  holding  injunction 
proper  remedy  to  enjoin  enforcement  of  alternative  judgment  for  return  of 
poperty  or  its  value  after  tender  of  property  and  costs  in  satisfaction  of 
judgment;  Marks  v.  Willis,  36  Or.  1,  78  A.  S.  R.  752,  58  Pac.  526,  holding  in- 
junction proper  remedy  to  enjoin  enforcement  of  alternative  money  judgment 
in  action  for  recovery  of  personal  property  after  tender  of  property  described 
in  judgment. 

Cited  in  notes  in  54  A.  S.  R.  257,  on  right  to  equitable  relief  against  satis- 
fied judgment,  decree,  or  other  judicial  determination;  30  L.R.A.  565,  on  in- 
junctions against  judgments  which  have  been  paid  or  satisfied. 

Criticised  in  Parker  v.  Oxendine,  85  Mo.  App.  212,  holding  that  defendant 
in  execution  cannot  restrain  ofik^er  by  injunction  from  enforcing  satisfied  judg- 
ment. 

To  whom  tender  of  personalty  to  satisfy  replevin  Judgment  slioiild  be 
made. 

Cited  in  Capital  Lumbering  Co.  v.  Learned,  36  Or.  544,  78  A.  S.  R.  792,  59 
Pac.  454,   holding  that  tender  of  personalty  in  satisfaction  of  replevin  judg- 
ment should  be  made  to  holder  of  judgment. 
Necessity  of  Judgment  for  return  of  property  fixing  time  of  return. 

Cited  in  Smith  v.  Kander,  58  Mo.  App.  61,  holding  judgment  for  return  of 
property  not  required  to  fix  time  within  which  return  to  be  made,  but  that 
such  return  should  be  made  within  reasonable  time. 

87   AM.  DEC.  458,  CUSIC  ▼.  DOUGLASS,   3   KAN.    128. 

Followed  without  discussion  in  H'^ot  v.  McGrew,  3  Kan.  215.  ^ 

Constitutionality  of  retroactive  exemption  laws. 

Cited  in  Hardeman  v.  Downer,  30  Ga.  425,  holding  that  homestead  exemp- 
tion laws  made  in  good  faith  do  not  contravene  provisions  of  Constitution  al- 
though retroactive;  Deering  v.  Boyle,  8  Kan.  525,  12  A.  R.  480,  to  point  that 
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exemption  law  is  Talid  provided  portion  of  property  exempted  is  not  great 
enough  to  materially  impair  obligation  of  contract  sought  to  be  enforced;  Wat- 
kins  V.  Glenn,  55  Kan.  417,  31  L.R.A.  82,  40  Pac.  316,  holding  exemption  laws 
valid,  where  they  afford  reasonable  exemption,  as  well  to  past  as  to  future 
contracts  J  Moore  v.  Letchford,  35  Tex.  185,  14  A.  R.  363,  to  point  that  legis- 
lature may  modify  exemption  laws  so  as  to  increase  debtor's  exemptions  even 
though   it   affects  previous   contracts. 

Cited  in  reference  notes  in  09  A.  D.  655,  on  unconstitutionality  of  retroactive 
homestead  laws;  50  A.  S.  R.  28,  on  retroactive  homestead  laws  as  impairment 
of  contract  obligations;  48  A.  S.  R.  809;  68  A.  S.  R.  952,— on  liability  of 
homestead  for  antecedent  debts. 

Cited  in  notes  in  45  A.  D.  252,  on  retroactive  construction  of  homestead  ex- 
emption laws;  45  A.  S.  R.  384,  385,  on  liability  of  homestead  for  antecedent 
debts. 

87  AM.  DEC.  468,  BURXES  v.  McOUBBIN,  3  KAN.  221. 
Effect  off  breach  off  incidental  covenant  or  entire  contract. 

Cited  in  Kauffman  v.  Raeder,  54  L.R.A.  247,  47  C.  C.  A.  278,  108  Fed.  171; 
Union  P.  R.  Co.  v.  Travelers'  Ins.  Co.  28  C.  C.  A.  1,  49  U.  S.  App.  752,  83^ 
Fed.  676, — ^holding  breach  of  subordinate  covenant  not  breach  of  entire  contract, 
or  termination  of  agreement;  Rose  v.  Lanyon  Zinc  Co.  68  Kan.  126,  74  Pac.  625, 
holding  oil  and  gas  lease  in  absence  of  any  stipulation  to  that  effect  not  for- 
feited by  breach  of  one  of  its  covenants;  Miller  v.  Havens,  51  Mich.  482,  16  N. 
W.  865,  holding  that  courts  will  limit  effect  of  clause  or  provision  in  lease  by 
which  forfeiture  created;  Haydon  v.  St.  Louis  &  S.  F.  R.  Co.  117  Mo.  App.  76, 
93  S.  W.  833,  holding  that  breach  of  covenant  in  contract  which  does  not  go 
to  whole  consideration  of  contract  will  not  authorize  rescission;  Granite  Bldg. 
Corp.  V.  Greene,  25  R.  I.  586,  57  Atl.  649,  holding  that  breach  of  condition  will 
not  work  forfeiture  if  right  of  re-entry  not  expressly  given. 

Cited  in  note  in  15  E.  R.  C.  782,  on  breach  of  covenant  working  forfeiture  of 
lease. 
TJnlawfal  detainer. 

Cited  in  note  in  120  A.  S.  R.  51,  on  holding  over  after  forfeiture  for  default 
in  rent  as  unlawful  detainer. 
Covenant  not  to  assign  lease  or  sublet. 

Cited  in  note  in  15  E.  R.  C.  581,  on  effect  of  stipulation  that  lessee  shall  not 
assign  or  sublet. 

87  AM.  DEC.  471,  STATE  v.  BARNETT,  3  KAN.  250. 

Power  off  legislature  to  regulate  methods  off  criminal  procedure. 

Cited   in   State   v.   Newton,    74   Kan.   561,   87    Pac.    757,   holding   it  within 
sovereign  power  of  state  to  prescribe  methods  of  criminal  procedure. 
—  To  authorize  prosecution  by  information. 

Cited  in  State  v.  Boswell,  104  Ind.  541,  4  N.  E.  675,  holding  that  Constitution 
of  United  States  does  not  prohibit  prosecution  by  information  when  authorized 
by  state  constitution;  State  v.  Whisner,  35  Kan.  271,  10  Pac.  852,  holding  law 
authorizing  filing  of  informations  in  cases  of  violation  of  prohibitory  liquor 
law  not  unconstitutional;  Louisville  &  N.  R.  Co.  v.  Com.  112  Ky.  636,  66  S.  W. 
505.  holding  that  misdemeanors  may  be  prosecuted  by  information;  State  v. 
Am.   Dec.   Vol.   XH.— 6. 
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llicker,  36  Or.  291,  61  L.R.A.  246,  61  Pac  894,  holding  that  due  process  of  law 
as  used  in  U.  S.  Constitution  does  not  refer  to  manner  of  preferring  eharge  of 
crime  and  that  information  may  be  substituted  for  indictment;  Re  Wright, 
3  Wyo.  478,  31  A.  S.  R.  94,  18  L.R.A.  748,  27  Pac.  665,  holding  that  prosecutions 
by  information  may  be  substituted  in  place  of  prosecution  by  indictment. 
Necessity  of  infornuitioii  alleging  preUmlnary  examlnntion. 

Cited  in  State  y.  Woods,  49  Kan.  237,  30  Pac  620,  holding  that  information 
may  be  filed  against  fugitive  from  justice  without  preliminary  examination;  Ex 
parte  McLaughlin,  210  Mo.  667,  109  S.  W.  626;  State  v.  Finley,  6  Kan.  366,— 
holding  that  information  need  not  show  preliminary  examination;  State  v.  Jeff- 
ries, 210  Mo.'  302,  109  S.  W.  614;  Stete  v.  Geer,  48  Kan.  762,  30  Pac  236,— 
holding  that  information  need  not  show  preliminary  examination  or  waiver  of 
such  examination. 

Cited  in  reference  note  in  66  A.  8.  R.  261,  on  sufficiency  of  information. 
Necessity  off  averring  and  proving  exact  time  of  commission  off  offense. 

Cited  in  State  v.  Harp,  31  E^n.  496,  3  Pac  432,  holding  averment  of  time  in 
information  for  murder  sufficiently  certain  which  alleges  that  offense  was  com- 
mitted on  or  about  certain  day;  State  v.  Cooper,  31  Kan.  506,  3  Pac  429,  hold- 
ing that  court  may  permit  county  attorney  to  amend  information  so  as  to  fix 
date  of  commission  of  offense  at  date  anterior  to  that  of  filing  information; 
State  V.  Peak,  9  Kan.  App.  436,  68  Pac.  1034,  holding  that  where  exact  time 
named  in  information  is  not  necessary  ingredient  of  crime  it  need  not  be  proved ; 
Cecil  V.  Territory,  16  Okla.  197,  82  Pac.  664,  8  A.  &  E.  Ann.  Cas.  457,  holding 
that  exact  time  of  commission  of  offense  need  not  be  set  forth  in  indictment 
where  time  not  material  ingredient  of  offense. 

Cited  in  reference  note  in  41  A.  S.  R.  264,  on  variance  as  to  time  stated  in 
indictment. 

Cited  in  notes  in  3  A.  S.  R.  279,  on  certainty  required  in  indictment  lor 
murder;  8  L.R.A.(N.S.)  1021,  on  charge  of  time  of  act  causing  death  in  in- 
dictment for  homicide. 

Necessity  of  describing  offense  in  language  of  statute. 

Cited  in  State  v.  Foster,  30  Kan.  365,  2  Pac.  628,  holding  it  generally  suffi- 
cient to  allege  statutory  offense  in  information  in  words  of  statute;  State  v. 
Beverlin,  80  Kan.  611,  2  Pac.  630,  holding  that  statutory  definition  of  public 
offense  need  not  be  strictly  pursued;  State  v.  Morrison,  46  Kan.  679,  27  Pac. 
133,  holding  information  in  prosecution  for  resisting  officer  sufficient  where  it 
substantially  set  out  offense  defined  in  statute 

Cited  in  reference  note  in  94  A.  D.  252,  on  necessity  and  sufficiency  of  charging 
offense  in  the  language  of  the  statute. 

Necessity  off  animus  ffnrandi  in  robbery. 

Cited  in  note  in  70  A.  D.  190,  on  necessity  of  animus  furandi  in  robbery. 

87  AM.  DEC.  476,  MEAGHER  v.  MORGAN,  3  KAN.  872. 
Sufficiency  of  common  counts  under  code. 

Cited  in  Campbell  v.  Sbiland,  14  Colo.  491,  23  Pac.  324;  Ball  v.  Fulton  Coun- 
ty, 31  Ark.  379, — holding  common  law  form  of  pleading  in  indebitatus  assumpsit 
substantial  compliance  with  code;  Jenson  v.  Lee,  67  Kan.  539,  78  Pac  72, 
holding  that  pleading  common  counts  is  still  sufficient  under  code  as  it  was  at 
common   law;    Water   Power   Co.   v.   McMurray,   24  Kan.   62,   holding  common 
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counts  sufficient  under  code,  yet  any  indefiniteness  or  uncertainty  may  be 
challenged  by  motion  to  make  definite  antl  certain;  Barons  v.  Brown,  25  Kan. 
410,  holding  petition  sufficient  which  states  somewhat  informally  according 
to  old  system,  ''common  counts"  for  money  lent  and  money  paid,  also  for  money 
had  and  received;  School  Dist.  No.  46  v.  Lund,  51  Kan.  731,  33  Pac.  595,  hold- 
ing second  cause  of  action  in  answer  which  was  in  common  law  form  upon  quan- 
tum meruit  sufficient;  Schwartzel  v.  Karnes,  2  Kan.  App.  782,  44  Pac.  41, 
holding  common  count  indebitatus  sufficient  under  code;  Brashear  y.  Raben- 
stein,  71  Kan.  455,  80  Pac.  950,  to  point  that  pleading  common  counts  is  still 
sufficient  under  code  as  it  was  at  common  law. 

Cited  in  note  in  57  A.  D.  545,  on  how  far  conmion  counts  are  allowable  under 
code  system  of  pleading. 

Mode  of  objection  to  uncertainty  of  pleading. 

Cited  in  Hannibal  &  St.  J.  R,  Co.  v.  Fox,  31  Kan.  586,  3  Pac.  320,  holding  that 
application  should  have  been  made  to  compel  plaintiff  to  make  petition  definite 
and  certain  by  amendment;  Leavenworth,  L.  &  G.  R.  Co.  v.  Leahy,  12  Kan. 
124,  holding  allegation  in  petition  that  plaintiff's  lands  were  not  subject  to  tax- 
ation for  given  year  sufficient  as  against  demurrer,  however  much  it  may  be 
subject  to  attack  by  motion. 

Cited  in  reference  note  in  62  A.  8.  R.  435,  on  remedy  for  uncertainty  in  plefti- 
ing. 

Waiver  of  objection  to  uncertainty  of  pleading  by  proceeding  to  trial. 

Cited  in  Briggs  v.  Latham,  36  Kan.  205,  13  Pac.  129,  holding  that  defective 
pleadings,  or  want  of  pleadings,  may  sometimes  be  waived  or  cured  by  subse- 
quent proceedings  iu  case;  Laithe  v.  McDonald,  7  Kan.  254,  holding  objection 
to  petition  that  it  does  not  state  facts  sufficient  to  constitute  cause  of  action 
not  good  where  allegation  simply  conclusion  of  law  and  waived  by  proceeding 
to  trial. 

Right  to  plead  common  counts  in  connterclaim  under  code. 

Cited  in  Clark  v.  Fensky,  3  Kan.  389,  holding  pleading  common  counts  suffi- 
cient setting  up  of  counterclaim,  in  absence  of  motion  to  make  pleading  more 
specific. 

87  AM.  DEO.   479,  PLUMMER  T.  NEWDIGATE,   2   DUV.   1. 
Brand  as  evidence  of  ownership. 

ated  in  State  v.  Wolfiey,  76  Kan.  406,  11  LJLA.(N.S.)  87,  89  Pac.  1046,  12 
A.  &  E.  Ann.  Cas.  412,  holding  brand  on  animals  in  absence  of  statute  evidence 
of  ownership;  Richardson  v.  Tipton,  2  Bush,  202,  holding  U.  S.  brand  on  horse 
only  prima  facie  presumption  of  government  ownership. 

Cited  in  reference  note  in  89  A.  D.  629,  on  brand  "U.  S."  on  horse  as  proof 
of  title  in  government. 

Cited  in  note  in  11  L.R.A.(N.S.)  89,  on  brand  as  evidence  of  ownership  of 
cattle. 

87  AM.  DEC.  482,  CUMMINS  T.  GRIGGS,   2  DUV.  87. 
Retention  of  possession  of  growing  crop  as  evidence  of  frand. 

Cited  in  Vanmeter  v.  Estill,  78  Ky.  466,  holding  sale  of  growing  crop  not 
within  rule  that  sale  of  personalty  by  one  remaining  in  possession  presumed  to 
be  fraudulent  as  to  subsequent  creditors;  Morton  v.  Rngan,  5  Bush,  334,  hold- 
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ing  property  not  susceptible  of  delivery,  as  growing  crop,  need  not  accompany 
title  to  prevent  sale  being  fraudulent;  Kenton  v.  Ratcliffe,  105  Ky.  376,  49  S.  W. 
14,  holding  sale  of  tobacco  which  is  not  in  condition  to  be  moved  not  void  as  to 
creditors,  although  possession  remains  in  vendor;  Brewer  v.  Cosby,  8  Bush, 
388,  holding  mortgage  of  insolvent  debtor's  growing  crops  not  within  statute 
prohibiting  fraudulent  assignments. 

Cited  in  reference  note  in  94  A.  D.  281,  on  necessity  of  delivery  to  sale  of 
personalty. 

What  constltates  snillelent  delivery  of  personalty. 

Cited  in  Shelton  v.  Franklin,  68  HI.  333,  holding  weighing  not  necessary  to 
pass  title  to  hogs  sold  by  pound,  where  full  price  paid;  Byles  v.  Colier,  54  Mich. 
1,  19  N.  W.  565,  holding  that  title  may  pass  without  actual  delivery  if  property 
sold  sufficiently  identified  even  if  something  remains  to  be  done  to  fit  it  for  de- 
livery; Tognini  v.  Kyle,  17  Nev.  209,  45  A.  R.  442,  30  Pac.  829,  holding  delivery 
of  charcoal  in  pits  situated  on  lands  of  vendor  sufficient  where  pits  marked  with 
name  of  vendee  and  where  agent  requested  to  look  after  property. 

Cited  in  reference  notes  in  99  A.  D.  758,  on  what  is  sufficient  delivery  of 
ponderous  articles;  98  A.  D.  581,  on  when  property  is  not  susceptible  of  de- 
livery. 

Cited  in  note  in  97  A.  D.  348,  on  what  delivery  sufficient  as  against  creditors 
and  subsequent  purchasers. 

87  AM.  DEC.  483,  GRAVES  v.  TIIiFORD,  2  DUV.  108. 
Liability  of  assignor  of  negotiable  instrament. 

Cited  in  reference  note  in  62  A.  8.  R.  701,  on  liability  of  assignor  of  negotiable 
instruments. 

Diligence  required  in  giving  notice  of  nonpayment. 

Cited  in  Francis  v.  Gant,  80  Ky.  190  (dissenting  opinion),  on  degree  of 
diligence  required  of  assignee  of  note  seeking  to  recover  of  assignor. 

Distinguished  in  Morgan  v.  Bank  of  Louisville,  4  Bush,  82,  holding  it  essential 
in  order  to  make  indorsee  responsible  to  notify  him  of  protest  at  earliest  prac- 
tical moment  after  mail  communications  re-established  between  warring  states. 

87  AM.  DEC.  486,  LO.I7ISVILLB  *  N.  R.  CO.  ▼.  COLLINS,  8  DUV.  114. 
Negligence  as  qaestlon  of  law  or  fact. 

Cited  in  Needham  v.  Louisville  &  N.  R.  Co.  85  Ky.  423,  3  S.  W.  797,  holding 
degree  of  negligence  question  for  jury;  Newport  News  &  M.  Valley  R.  Co.  ▼. 
Dentzel,  91  Ky.  42,  14  S.  W.  958,  holding  it  province  of  jury  to  find  degree 
where  negligence  disputed,  if  otherwise  question  for  court. 

Cited  in  reference  notes  in  90  A.  D.  740,  as  to  right  of  jury  to  determine 
questions  of  fact;  92  A.  D.  606,  on  right  of  jury  to  decide  character  of  negli- 
gence where  evidence  conflicting;  93  A.  D.  106;  97  A.  D.  785;  99  A.  D.  144; 
100  A.  D.  618, — on  negligence  as  question  for  jury  where  evidence  is  conflict- 
ing; 2  A.  S.  R.  545,  on  negligence  as  question  of  fact  for  jury;  53  A.  S.  R.  97, 
on  jury's  right  to  decide  character  of  negligence. 
Effect  of  oontribatory  negligence  on  right  to  recover. 

Cited  in  Louisville  A  N.  R.  Co.  v.  Lowe,  118  Ky.  260,  66  L.R.A.  122,  80  S. 
W.  768,  holding  that  contributory  negligence  of  car  inspector  suing  for  injuries 
resulting  from  engine  backing  down  upon  him  from  rear  will  not  preclude  his 
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recovery  if  defendant  could  have  prevented  injury  by  ordinary  care  after  dis- 
covery of  inspector's  negligence;  Flynn  v.  Louisville  R.  Co.  110  Ky.  662,  62  8. 
W.  490,  holding  that  contributing  negligence  of  driver  suing  for  injury  resulting 
from  collision  of  street  car  will  not  exonerate  company  where  motorman  might 
by  exercise  of  ordinary  care  have  discovered  his  peril  in  time  to  save  him; 
Louisville,  C.  &  L.  R.  Co.  v.  Mahony,  7  Bush,  236,  holding  that  negligence  of 
laborer  on  construction  train  tending  to  contribute  to  his  injury  does  not  relieve 
company  from  liability,  where  injury  resulted  from  wilful  neglect  of  duty  of 
operators  of  train;  Louisville  A;  N.  R.  Co.  v.  Sickings,  6  Bush,  1,  96  A.  D.  320, 
holding  voluntary  placing  of  passenger's  arm  outside  window  such  gross  negli- 
gence as  to  preclude  him  from  recovery  for  injuries  received  from  another  car 
unless  company  exercise  gross  negligence  or  acted  intentionally;  Kird  v.  New 
Orleans  A  N.  W.  R.  Co.  105. La.  226,  29  So.  729,  holding  that  contributory  neg- 
ligence of  passenger  in  projecting  her  arm  from  car  window  will  not  exonerate 
company  if  by  exercise  of  proper  care  it  could  have  avoided  injury;  State  v. 
Manchester  A  L.  R.  Co.  62  N.  H.  528,  holding  that  contributory  negligence  of 
one  on  railroad  track  does  not  relieve  company  from  liability  if  trainmen  saw 
his  danger  and  might  have  avoided  result  by  exercise  of  ordinary  care. 

Cited  in  reference  notes  in  92  A.  D.  340,  on  when  contributory  negligence 
prevents  recovery;  96  A.  D.  326,  as  to  when  plaintiff's  contributory  negligence 
does  not  bar  recovery;  98  A.  D.  185,  on  contributory  negligence  as  affecting 
recovery. 

Cited  in  notes  in  30  A.  R.  191,  on  effect  of  contributory  negligence  where 
negligence  is  wilful;  12  L.R.A.  284,  on  defendant's  negligence  as  proximate 
cause  of  injury. 

Railroad's  liability  for  agent's  acts. 

Cited  in  reference  notes  in  91  A.  D.  176,  on  railroad's  responsibility  for  acts 
of  agents;  92  A.  D.  606,  on  liability  of  railroad  to  strangers  for  failure  of  agents 
to  exercise  care. 
When  corporation  deemed  constractively  present. 

Cited  in  Pueblo  Electric  Street  R.  Co.  v.  Sherman,  26  Colo.  114,  71  A.  S.  R. 
116,  63  Pac.  322,  holding  invisible  corporation  in  operation  of  street  railroad 
constructively  present  through  agents  representing  it  whose  acts  within  scope 
of  employment  are  its  acts;  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Ruby,  38  Ind. 
294,  10  A.  R.  Ill,  sustaining  rule  that  railroad  corporation  is  regarded  as  con- 
structively present  in  all  acts  performed  by  its  general  agents  within  range  uf 
their  ordinary  employment;  Sullivan  v.  Louisville  Bridge  Co.  9  Bush,  81,  hold- 
ing company  responsible  for  damages  resulting  from  injuries  to  employee  where 
defects  in  working  material  such  as  company  or  its  agents  ought  to  have  known ; 
Criswell  v.  Pittsburgh,  C.  k  St.  L.  R.  Co.  30  W.  Va.  798,  6  S.  E.  31,  holding 
foreman  in  charge  of  gang  of  laborers  representative  of  company  and  latter  liable 
in   damages  for  injuries   resulting  te  laborer  from  such   foreman's  negligence. 

Disapproved  in  Georgia  P.  R.  Co.  v.  Davis,  92  Ala.  300,  26  A.  S.  R.  47,  9 
So.  252,  holding  conductor  not  chargeable  with  knowledge  of  every  defect  in 
roadway,  because  company  is  chargeable  with  notice. 

lilabllltj  of  master  for  negligence  of  fellow  servant. 

Cited  in  Linck  v.  Louisville  &  N.  R.  Co.  107  Ky.  370,  64  S.  W.  184,  holding 
master  not  liable  for  injuries  resulting  to  one  servant  from  negligence  of  an- 
other where  servants  are  equal  and  neither  superior  of  other;  Connor  v.  Chicago, 


Digitized  by 


Google 


87  AM.  DEC.]  NOTES  ON  AMERICAN  DECISIONS.  86 

R.  I.  &  P.  R.  Co.  59  Mo.  285  (dissenting  opinion),  on  liability  of  master  for 
death  of  servant  caused  by  negligence  of  fellow  servant. 

Cited  in  reference  notes  in  90  A.  D.  216,  on  liability  of  railroad  company  to 
employee  injured  by  fellow  servant;  91  A.  D.  177,  on  railroad's  liability  for 
injury  to  employees;  92  A.  D.  286,  on  liability  of  master  for  injury  to  servant 
from  negligence  of  fellow  servant;  98  A.  D.  346,  on  master's  liability  for  in- 
jury to  one  employee  through  negligence  of  another;  67  A.  D.  593,  on  liability 
of  master  for  negligence  of  fellow  servants  as  affected  by  nature  of  their  duties. 

Cited  in  note  in  17  E.  R.  C.  244,  on  liability  of  master  for  injury  of  servant 
through  negligence  of  another  employee. 

Criticised  in  St.  Louis,  A.  A;  T.  R.  Co.  v.  Triplett,  54  Ark.  289,  11  L.R.A. 
773,  15  8.  W.  831,  holding  department  rule  as  arbitrary  test  for  determining 
master's  liability  unsatisfactory. 

Disapproved  in  Price  v.  Houston  Direct  Nav.  Co.  46  Tex.  535,  holding  master 
not  liable  for  injuries  sustained  by  servant  through  negligence  or  default  of 
fellow-servant. 

—  Gross  negligence. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Robinson,  4  Bush,  507,  holding  railroad  com- 
pany liable  for  damages  resulting  to  one  of  its  employees  from  gross  negligence 
of  another  employee  in  same  line  of  service;  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
V.  Palmer,  98  Ky.  382,  33  8.  W.  199,  holding  master  responsible  for  gross  neg- 
ligence of  superior  which  results  in  injury  to  subordinate  employee;  Louisville 
&  N.  R.  Co.  V.  Bowler,  9  Heisk.  866,  holding  that  ordinary  neglect  may  be  gross 
neglect  in  conduct  of  work  upon  railway  over  which  trains  are  habitually  pass- 
ing. 

—  In  respect  to  delegated  duty. 

Cited  in  Anderson  v.  Bennett,  16  Or.  515,  8  A.  S.  R.  311,  19  Pac.  765,  holding 
master  liable  for  proper  performance  of  delegated  duty  which  he  owes  to  lus 
servants. 

Cited  in  note  in  4  L.R.A.  421,  on  effect  of  acts  done  within  scope  of  servant's 
agency. 

—  Negligence  of  superior  servant. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  Bayfield,  37  Mich.  205,  holding  master 
liable  where  superior  servant  by  means  of  authority,  which  he  exercises  by 
delegation  of  master,  wrongfully  exposes  inferior  servant  to  risks  and  injury. 

Cited  in  reference  note  in  92  A.  D.  286,  on  liability  of  master  for  injury  to 
servant  from  superior  servant's  act  while  acting  in  common  employment. 

—  Care  required  In  selection  of  fellow  servants. 

Cited  in  Hogan  v.  Central  P.  R.  Co.  7  Legal  Qaz.  209;  Hogan  v.  Central  P. 
R.  Co.  49  Cal.  128, — ^holding  master  not  liable  to  servant  for  injuries  resulting 
through  negligence  of  fellow-servant,  unless  master  is  negligent  in  selection  of 
servant  in  fault. 

Cited  in  note  in  25  L.R.A.  711,  on  liability  of  master  for  injuries  caused  by 
employing  incompetent  fellow  servants 

Disapproved  in  Columbus,  C.  &  I,  R.  Co.  v.  Troesch,  68  HI.  545,  18  A.  R.  578, 
holding  master  not  liable  to  servant  for  injuries  resulting  from  negligence  of 
another  servant  in  same  general  business,  where  master  was  not  negligent  in 
selection  of  servants. 
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Who  are  fellow  servants. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Moore,  83  Ky.  676;  Louisville,  C.  &  L. 
R.  Co.  V.  Cavens,  9  Bush,  560, — ^holding  that  subordinate  in  same  service  can 
recover  for  negligence  of  agents  who  had  right  and  power  to  control  and  direct 
him  or  who  were  his  superiors  with  reference  to  discharge  of  duties  pertaining 
to  work;  Louisville  &  N.  R.  Co.  v.  Greer,  94  Ky.  169,  21  S.  W.  649,  holding  that 
brakeman  in  order  to  recover  for  injuries  sustained  through  negligence  of  fire- 
man while  acting  as  engineer  must  show  that  latter  was  his  superior  and 
guilty  of  gross  negligence;  Volz  v.  Chesapeake  &  O.  R.  Co.  95  Ky.  188,  24  S. 
W.  119,  holding  railroad  company  not  liable  for  injury  to  one  of  pile  driving 
crew  by  negligence  of  another  member  of  crew;  Mann  v.  Oriental  Print  Works 
11  R.  I.  152,  7  Legal  Gaz.  378,  holding  fireman  not  fellow  servant  of  engineer 
placed  over  him  as  his  superior  and  with  authority  to  give  orders  in  his  depart- 
ment. 

Cited  in  notes  in  67  A.  D.  589,  on  who  are  fellow  servants  in  common  employ- 
ment; 53  A.  R.  621,  on  who  are  fellow  servants;  75  A.  S.  R.  584,  on  who  is  a 
vice  principal;  46  L.R.A.  346,  on  power  of  conductor  to  control  subordinate 
who  was  injured  as  constituting  former  a  vice  principal ;  50  L.R. A.  443,  on  iden- 
tity of  department  as  test  of  conmion  employment;  50  L.R.A.  458,  on  servants 
handling  ordinary  trains  and  servants  employed  in  repair  or  construction  of 
perman^it  way  as  engaged  in  common  employment  under  doctrine  of  consociation 
of  duties:  51  L.R.A.  543,  on  obligation  of  servant  to  obey  his  superior  as  de- 
termining question  of  vice-principalship ;  51  L.R.A.  612,  on  vice-principalship 
with  reference  to  relative  rank  of  negligent  servant. 

Disapproved  in  Atchison,  T.  k  S.  F.  R.  Co.  v.  Martin,  7  N.  M.  158,  34  Pac. 
536,  holding  section  hand  fellow  servant  of  foreman  of  section  gang,  and  of 
conductor  and  engineer  of  work  train  so  as  to  preclude  his  recovery  from  com- 
pany for  injury  resulting  from  their  negligence. 

—  Conductor  and  engineer. 

Cited  in  Chicago,  M.  &  St  P.  R.  Co.  v.  Ross,  112  U.  S.  377,  28  L.  ed.  787,  5 
Sup.  Ct.  Rep.  184,  holding  conductor  of  railroad  train  represents  company  and 
not  fellow  servant  to  engineer  and  other  trainmen  under  his  control;  Madden 
V.  Chesapeake  k  O.  R.  Co.  28  W.  Va.  610,  57  A.  R.  695,  holding  engineer  not 
fellow  servant  of  conductor  on  another  train  nor  of  train  dispatcher  so  as  to 
preclude  his  recovery  from  company  for  injuries  resulting  fr<Hn  negligence  of 
conductor  or  operator. 

Cited  in  note  in  49  A.  R.  414,  on  railroad  engineer  and  conductor  as  fellow 
servants. 

—  Fireman  and  train  despatcher. 

Cited  in  St.  Louis  &  S.  Fl  R.  C6.  v.  Purry,  52  C.  C.  A.  518,  114  Fed.  898, 
holding  fireman  not  fdlow  servant  of  train  dispatcher  so  as  to  preclude  recovery 
from  company  for  injuries  sustained  by  collision  caused  by  operator's  negli- 
gence; Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  2  Ind.  Terr.  407,  51  S.  W.  1067, 
holding  train  dispatcher  and  fireman  not  fellow  servants  so  as  to  relieve  railroad 
company  from  liability  for  injuries  to  fireman  occasioned  by  dispatcher's  neg- 
ligence. 

—  Foreman  of  oonstmction  gang  and  laborer. 

Cited  in  Gilmore  v.  Northern  P.  R.  Co.  9  Sawy.  558,  18  Fed.  866,  holding  rail- 
road company  liable  for  injuries  sustained  by  construction  hand  through  neglect 


Digitized  by 


Google 


87  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  88 

of  local  boss  to  furnish  proper  appliances  for  thawing  out  powder;  Denver.  S. 
P.  A  P.  R.  Co.  V.  Driscoll,  12  Colo.  520,  13  A.  S.  R.  243,  21  Pac.  708,  holding 
railroad  company  liable  to  workman  on  construction  gang  for  injuries  result- 
ing from  negligence  of  its  superintendent  who  has  entire  control  of  cars,  tools, 
machinery  and  men  with  power  to  hire  and  discharge;  Willis  v.  Oregon  R.  & 
Nav.  Co.  11  Or.  257,  4  Pac.  121,  holding  foreman  fellow  servant  of  gang  of 
laborers  in  construction  of  shed,  when  working  under  superior,  so  as  to  preclude 
recovery  for  injury  to  workman  occasioned  by. foreman's  negligence. 

—  Track  hand  and  trainmen  on  construction  train. 

Cited  in  Williams  v.  Southern  R.  Co.  128  N.  C.  286,  38  S.  K  893,  holding 
railroad  company  not  protected  by  defense  that  laborer  on  construction  train 
and  engineer  fellow-servants;  Parker  v.  Hannibal  &  St.  J.  R.  Co.  109  Mo.  362, 
18  L.R.A.  802,  19  S.  W.  1119  (dissenting  opinion),  as  to  section  hands  being 
fellow  servants  of  trainmen  on  construction  train. 

Distinguished  in  Casey  v.  Louisville  A;  N.  R.  Co.  84  Ky.  79,  holding  railroad 
company  not  liable  for  injuries  sustained  to  one  member  of  construction  gang 
through  negligence  of  another  acting  as  brakeman  where  members  of  gang  al- 
ternately act  as  brakeman. 

—  Superintendent  of  mine  and  workmen. 

Cited  in  Reddon  v.  Union  P.  R.  Co.  5  Utah,  344,  15  Pac.  262,  holding  superin- 
tendent of  mine  in  general  and  entire  charge  of  work,  who  employs  and  dis- 
charges workmen  and  directs  their  duties  not  fellow  servant  with  common 
laborers. 

Assumption  of  risk  off  fellow  servant's  negligence. 

Cited  in  Kielley  v.  Belcher  Silver  Min.  Co.  3  Sawy.  437,  Fed.  Cas.  No.  7,760? 
Fort  Hill  Stone  Co.  ▼.  Orm,  84  Ky.  183, — ^holding  that  one  who  enters  service 
of  another  assumes  to  run  all  ordinary  risks  pertaining  to  service  and  cannot 
recover  for  injuries  sustained  through  negligence  of  fellow  servant  not  his 
superior;  Louisville  A  N.  R.  Co.  v.  Brooks,  83  Ky.  129,  4  A.  S.  R.  135;  Louis- 
ville A  N.  R.  Co.  V.  Filbern,  6  Bush,  674,  99  A.  D.  690, — holding  that  implied 
undertaking  of  employees  in  same  service  to  risk  contingencies  which  ordinary 
care  and  skill  of  each  in  his  line  of  service  could  not  avert,  does  not  relieve 
company  from  liability  for  damages  resulting  from  gross  negligence  of  either; 
Illinois  C.  R.  Co.  v.  Mcintosh,  118  Ky.  145,  80  S.  W.  496,  holding  that  section 
hand  does  not  assume  risk  of  collision  of  his  hand  car  with  train  as  result  of 
foreman  running  car  from  station  on  train's  time;  New  Orleans,  J.  A  6.  N.  R. 
Co.  V.  Hughes,  49  Miss.  258,  holding  that  servant  who  accepts  employment 
assumes  natural  and  ordinary  risks  incident  thereto,  of  which,  are  exposures 
from  negligence  of  fellow  servants  in  same  common  employment. 
Measure  of  damages  in  personal  injury  cases. 

Cited  in  Louisville  A  N.  R.  Co.  v.  Fox,  11  Bush,  495,  holding  verdict  for 
$35,500  excessive  and  has  appearance  of  having  been  rendered  under  influence 
of  passion  or  prejudice,  where  actual  damages  to  passenger  was  only  $5,500. 

87  AM.  DEC.  493,  GOLLIHER  v.  COM.  8  DUV.   163. 
What  constitutes  homicide. 

Cited  in  State  v.  Capps,  134  N,  C.  622,  46  S.  E.  730,  holding  malice  implied 
when  act  dangerous  to  others  is  done  so  recklessly  or  wantonly  as  to  evince 
depravity  of  mind  and  disregard  for  human  life,  and  if  death  result  from  such 
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act  it  is  murder;  State  v^  Justus,  11  Or.  178,  60  A.  R,  470,  8  Pac.  337;  Chrystal 
V.  Com.  9  Bush,  669, — holding  one  who  negligently  causes  death  of  another 
responsible  whether  business  in  which  he  was  engaged  was  legal  or  illegal,  and 
if  felonious,  offense  is  murder,  but  if  legal  it  is  manslaughter;  State  v.  Young, 
50  W.  Va.  96,  88  A.  S.  R.  846,  40  S.  E.  334,  holding  maliciously  firing  into 
crowd  regardless  of  consequences  murder,  if  death  results  therefrom. 

Cited  in  reference  notes  in  96  A.  D.  200,  on  crime  committed  by  one  firing 
gim  into  crowd;  99  A.  D.  450,  on  implication  of  malice  in  homicide  from  un- 
lawful act  dangerous  to  life;  8  A.  S.  R.  436,  on  what  amounts  to  manslaugiiter : 
31  A.  S.  R.  676,  on  shooting  at  one  person  and  killing  another  as  homicide; 
40  A.  S.  R.  782,  on  liability  for  killing  person  not  intended;  78  A.  S.  R.  137, 
on  homicide  by  one  recklessly  using  firearms;  88  A.  S.  R.  849,  on  homicide  by 
recklessly  discharging  gun. 

Cited  in  notes  in  38  A.  S.  R.  80,  on  causing  death  by  act  calculated  to  produce 
fatal  results  as  murder  or  manslaughter;  90  A.  S.  R.  583,  on  luiintentional  homi- 
cide in  shooting  into  crowd  or  house;  63  L.R.A.  376,  on  homicide  as  result  of 
grossly  improper  use  of  firearms;  63  L.R.A.  662,  as  to  when  homicide  by  unlaw- 
ful act  aimed  at  another  than  the  one  killed  is  murder  in  the  first  degree;  63 
L.R.A.  667,  as  to  when  homicide  by  unlawful  act  aimed  at  another  than  the  one 
killed  is  manslaughter. 

Drunkenness  as  defense  to  crime. 

Cited  in  Lyle  v.  State,  31  Tex.  Crim.  Rep.  103,  19  S.  W.  903,  holding  drunk- 
enness may  be  used  by  accused  as  to  character  of  offense,  when  condition  or 
status  of  mind  essential  element  of  offense. 

Cited  in  reference  notes  in  96  A.  D.  775,  on  voluntary  intoxication  as  excuse 
for  crime  committed  by  one  while  acting  under  its  influence;  97  A.  D.  174, 
on  voluntary  intoxication  as  defense  to  crime;  7  A.  S.  R.  21,  as  to  when  volun- 
tary intoxication  lessens  accountability  for  crime;  19  A.  S.  R.  837,  on  drunken- 
ness as  an  excuse  for  crime. 

Cited  in  notes  in  8  L.R.A.  33,  on  voluntary  intoxication  as  extenuation  of 
crime;  36  L.R.A.  467,  on  what  intoxication  will  excuse  crime;  36  L.R.A.  468, 
as  to  when  intoxication  may  be  shown  in  excuse  for  crime. 

87  AM.  DEC.  495,  MULLIKEN  ▼.  WINTER,   2  DUV.  266. 
Right  to  recover  price  of  exempt  property  sold. 

Cited  in  reference  note  in  92  A.  D.  672,  on  right  to  recover  price  of  exempt 
property  sold. 

Cited  in  notes  in  48  A.  S.  R.  390,  on  right  of  set  off  in  suit  for  purchase  price 
of  exempt  property;  19  L.R.A.  33,  as  to  setting  off  note  in  action  for  purchase 
price  of  exempt  property. 
Exempt  nature  of  Insurance  money  for  loss  off  exempted  property. 

Cited  in  Reynolds  v.  Haines,  83  Iowa,  342,  32  A.  S.  R.  311,  13  L.R.A.  719, 
49  N.  W.  851,  holding  avails  of  insurance  policy  upon  exempt  property  exempt. 
Judgment  affecting  exempt  property  as  exempt. 

Cited  in  note  in  66  A.  S.  R.  385,  on  exemption  from  levy  of  judgment  affect- 
ing  exempt  property. 

»7  AM.  DEC.  498,  IjOCKRIDG^  v.  BIGGERSTAFP,   2  DUV.   281. 
Injunction  against  execution. 

Cited  in  reference  note  in  98  A.  D.  781,  on  injunction  against  execution. 
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Cited  in  note  in  30  L.R.A.  141,  on  effect  of  injunction  against  ezeention  sales 
and  final  process  as  release  of  lien. 

87  AM.  DIX).  499,  PHIIililPS  v.  COM.  2  DUV.  328. 
Mode  of  testing  instruction  in  murder  trial. 

Cited  in  Palmers  ▼.  State,  29  Ark.  248,  holding  every  deduction,  in  testing 
instructions,  which  jury  might  have  made  from  testimony  to  be  taken  as 
proved. 

Law  of  self  defense. 

Cited  in  Palmore  v.  State,  29  Ark.  248,  holding  it  erroneous  in  murder  trial 
to  exclude  evidence,  that  deceased  was  a  violent,  dangerous,  quarrelsome  and 
revengeful  man;  Carioo  v.  Com.  7  Bush,  124,  holding  it  justifiable  homicide  for 
one  to  kill  another,  where  former  is  in  assured  and  continual  danger  of  being 
murdered  by  latter;  Kennedy  v.  Com.  14  Bush,  340,  holding  instruction,  that 
if  defendant  at  time  he  killed  deceased  believed  and  had  reasonable  grounds  to 
believe  that  he  was  then  in  danger  of  losing  his  life  or  suffering  great  bodily 
harm  he  had  right  to  use  such  means  as  necessary  to  protect  himself  even  to 
taking  life,  proper. 

Cited  in  notes  in  109  A.  S.  R.  814,  on  right  of  self-defense  where  defendant 
killed  on  sight  an  avowed  deadly  enemy;  6  L.R.A.  426,  on  force  permissible 
in  self-defense. 

Disapproved  in  Turner  v.  Com.  89  Ky.  78,  1  S.  W.  476,  holding  one  not  justi- 
fied or  excused  for  lying  in  wait  and  slaying  his  adversary  without  or  with  warn- 
ing, although  he  had  previously  been  threatened  and  assaulted  by  deceased  with 
dadly  weapon;  Com.  v.  Rudert,  109  Ky.  653,  60  S.  W.  489,  holding  that  danger 
or  apparent  danger  to  justify  taking  of  human  life  must  be  immediate;  Wright 
v.  State,  40  Tex.  Crim.  Rep.  447,  50  S.  W.  940,  holding  that  mere  antecedent 
threats  or  former  hostile  acts  will  not  authorize  person  threatened  to  arm  him- 
self, seek  his  enemy,  and  shoot  him  down,  in  absence  of  some  hostile  act  by 
enemy  at  time:  Stoneman  v.  Com.  26  Gratt.  887,  holding  some  overt  act  in- 
dicative of  imminent  danger  at  time  on  part  of  deceased  necessary  to  justify 
taking  of  life  in  self  defense. 
—  Duty  to  retreat. 

Cited  in  Bohannon  v.  Com.  8  Bush,  481,  8  A.  R.  474,  holding  that  law  of 
defense  does  not  require  one  who  has  bcrn  threatened  by  lawless,  determined 
and  vindicative  enemy  and  actually  attacked  with  deadly  weapons  to  leave  his 
home  to  avoid  his  foe  or  to  secrete  himself;  Etolloway  v.  Com.  11  Bush,  344, 
holding  that  one  who  believes  and  has  reasonable  grounds  to  believe  that  another 
who  is  armed  has  sought  him  out  for  purpose  of  killing  him  or  doing  great 
bodily  harm  is  not  required  to  retreat  and  may  pursue  his  adversary  and  if 
necessary  kill  him;  People  v.  Macard,  73  Mich.  15,  40  N.  W.  784,  holding  it 
not  necessary  for  one,  if  without  fault,  on  being  suddenly  assaulted  by  deadly 
weapon  on  public  highway  or  upon  his  own  •  premises  to  retreat  before  using 
his  weapon. 

Cited  in  reference  note  in  59  A.  S.  R.  174,  as  to  when  duty  to  retreat  does  not 
exist. 

Cited  in  notes  in  74  A.  S.  R.  729,  on  duty  to  retreat  of  one  relying  on  self- 
defense;  2  L.R.A.(K'.S.)  64,  65,  on  increased  or  undiminished  risk  as  affecting 
duty  to  retreat;  2  L.R.A.(N.S.)  68,  on  right  to  pursue  assailant  within  rule 
as  to  "retreat  to  the  wall." 
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87    AM.    DEC.    503.    WITII£RSPOON    v.    FARMERS'    BANK,    2    DUV. 

41^6,  Ii»ter  suit  by  defendant  on  attachment  bond  in  4  Bush*  283. 
Liability  for  acts  done  under  military  authority. 

Cited  in  reference  notes  in  89  A.  D.  615,  on  military  officer's  civil  liability  for 
his  acts;  91  A.  D.  276,  on  when  officers  and  soldiers  are  liable  for  acts  done 
under  military  authority;  89  A.  D.  609,  on  civil  liability  of  military  officer  for 
his  acts;  92  A.  D.  182,  on  liability  of  officer,  soldier,  or  citizen  for  acts  done 
under  military  authority;  96  A.  D.  276,  on  taking  of  private  property  by 
military  forces. 

Duty  of  soldier  to  obey  sovereign. 

Cited  in  reference  note  in  87  A.  D.  508,  as  to  whether  soldier  is  bound  to 
obey  his  sovereign  by  invading  peaceful  neighboring  nation. 

87  AM.  DEC.  505,  CHRISTIAN  COUNTY  COURT  ▼.  RANKIN,  2  DUV. 

502. 
Liability  for  acts  done  under  military  authority. 

Cited  in  Hogue  v.  Penn,  3  Bush,  663,  96  A.  D.  274,  holding  unlawful  act  of 
state  troops  not  justified  by  unlawful  authority  or  command  by  captain  to  do  it. 

Cited  in  reference  notes  in  87  A.  D.  605,  on  liability  of  soldiers  for  wrongful 
capture,  etc.;  89  A.  D.  609,  on  civil  liability  of  military  officer  for  his  acts; 
91  A.  D.  276,  on  when  officers  and  soldiers  are  liable  for  acts  done  under  mili- 
tary authority;  91  A.  D;  280,  on  civil  liability  of  officers,  soldiers,  and  citizens 
for  acts  done  under  military  authority;  92  A.  D.  182,  on  liability  of  officer, 
soldier,  or  citizen  for  acts  done  under  military  authority;  92  A.  D.  606,  on  taking 
private  property  of  loyal  citizen  in  time  of  war;  94  A.  D.  200,  on  command  of 
superior  as  justification  of  act  of  soldier;  94  A.  D.  200,  on  liability  of  soldiers 
for  destruction  of  property  during  Civil  War;  96  A.  D.  276,  on  taking  of  private 
property  by  military  forces;  98  A.  D.  474,  on  liability  of  soldiers  for  destroying 
property  during  war. 

Cited  in  note  in  89  A.  D.  613,  614,  on  military  officer's  civil  liability  for  his 
nets. 
Power  of  county  to  sae. 

Cited  in  May  v.  Mercer  County,  30  Fed.  246,  holding  that  county  may  maintain 
.action  for  infringement  of  patent;  Lawrence  County  v.  Chattaroi  R.  Co.  81  Ky. 
225,  holding  county  may  sue  railroad  for  injury  to  county  highway;  Greenup 
County  V.  Maysville  &  B.  S.  R.  Co.  88  Ky.  659,  11  S.  W.  774,  holding  that 
county  may  maintain  action  for  damages  for  injury  to  its  highway;  Com.  use  of 
Devoe  v.  Baske,  124  Ky.  468,  11  L.R.A.(N.S.)  1104,  99  S.  W.  316,  to  point  that 
county  may  maintain  action  for  injury  to  its  court  house. 

87  AM.  DEC.  510,  ADAMS  EXP.  CO.  ▼.  NOCK,   2  DUV.  562. 
Duty  of  carrier  to  carry  goods  offered. 

Cited  in  reference  notes  in  93  A.  D.  231,  on  duty  of  common  carriers  to  carry 
articles  within  seope  of  business  without  special  contract;  38  A.  S.  R.  241,  on  duty 
of  carrier  to  carry  goods  offered. 
Right  of  carrier  of  goods  to  limit  common  law  liability. 

Cited  in  Baxter  v.  Louisville,  N.  A.  &  C.  R.  Co.  166  III.  78,  46  N.  E.  1003, 
holding  that  common  carrier  may  reasonably  limit  time  and  manner  of  claiming 
damages;  Louisville  &  N.  R.  Co.  v.  Brownlee,  14  Bush,  590;  Louisville,  C.  &  I* 
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R.  Co.  ▼.  Hedger,  9  Bush,  645,  16  A.  R.  740, — ^holding  that  common  carrier  cann  »t 
relieve  himself  by  contract  from  liability  for  negligence  of  himself  or  agents; 
Cleveland,  C.  C.  k  St.  L.  R.  Co.  v.  Druien,  118  Ky.  237,  66  L.RJL  276,  80  S.  VV. 
778,  4  A.  &  E.  Ann.  Cas.  1102,  holding  that  common  carrier  may  limit  its 
liability  for  loss  occurring  by  fire  not  caused  by  its  negligence;  Adams  Exp. 
Co.  V.  Guthrie,  9  Bush,  78,  holding  conunon  carrier  required  to  make  contracts 
limiting  its  liability  fairly,  without  duress,  imposture,  or  delusion,  and  so  that 
shipper  will  understand  it;  and  satisfactorily  prove  same. 

Cited  in  reference  notes  in  91  A.  D.  363,  on  carrier's  power  to  limit  liability 
by  special  contract;  91  A.  D.  789,  on  requisites  and  effect  of  carrier's  contracts 
limiting  its  liability;  92  A.  D.  66,  on  power  of  carrier  to  limit  his  common 
law  liability  by  special  contract;  92  A.  D.  336,  on  limitation  of  carrier's  liability 
by  special  contract;  93  A.  D.  231,  on  power  of  common  carrier  to  limit  liability; 
93  A.  D.  167,  on  power  of  common  carrier  to  limit  liability  by  contract;  94  A.  D. 
666,  on  power  of  common  carrier  to  limit  his  liability  by  special  contract  or  by 
notice;  97  A.  D.  181,  on  right  of  common  carrier  to  limit  common-law  liability 
by  express  contract. 

Cited  in  notes  in  32  A.  D.  502,  on  how  far  liability  of  carrier  can  be  restricted 
by  notice;  13  A.  S.  R.  784,  on  necessity  that  contract  be  reasonable  which  ex- 
empts carrier  from  common-law  liability;  46  A.  S.  R.  779,  on  right  of  carrier 
to  exact  special  contract  of  shipper;  61  A.  S.  R.  364,  on  limitation  of  liability 
of  express  companies;  6  A.  S.  R.  726;  88  A.  S.  R.  93,— on  reasonableness  of  limita- 
tion of  carrier's  liability;  6  E.  R.  C.  346,  on  right  of  carrier  to  limit  his  liability 
by  notice;  6  E.  R.  C.  348,  on  right  of  carrier  to  limit  his  liability  by  contract. 
—  Necessity  of  shipper's  as8ent. 

Cited  in  Gaines  v.  Union  Transp.  k  Ins.  Co.  28  Ohio  St.  418,  holding  express 
assent  to  limitation  of  carrier's  liability  essential;  Muller  v.  Cincinnati.  H.  k 
D.  R.  Co.  2  Cin.  Sup.  Ct.  Rep.  280;  Pittoburg,  C.  &  St.  L.  R.  Co.  v.  Barrett,  36 
Ohio  St.  448, — holding  assent  of  shipper  to  limitation  of  carrier's  liability  not 
implied  or  presumed. 
Express  companies  as  common  carriers. 

Cited  in  note  in  61  A.  S.  R.  361,  on  express  companies  as  common  carriers. 

87  AM.  DEC.  518,  BI7RBANK  T.  PATNE,   17  liA.  ANN.   15. 
liaw  governing  saocession  to  property. 

Limited  in  Gaines's  Succession,  45  La.  Ann.  1237,  14  So.  233,  holding  succession 
to   property   immediately    opened   at   decedent's   domicil    independently   of    her 
having  property  in  another  state. 
Extraterritorial  powers  and  liabilities  of  executors  and  administrators. 

Cited  in  Fairchild  v.  Hagel,  64  Ark.  61,  14  S.  W.  1102,  holding  that  probate 
court  cannot  grant  letters  to  non-resident  administrator;  Clopton  v.  Booker, 
27  Ark.  482,  holding  that  executrix  cannot  be  held  to  account  and  settlement 
before  foreign  court  or  court  of  different  state;  Taylor's  Succession,  23  La.  Ann. 
22;  Lewis's  Estate,  32  La.  Ann.  385;  Mason  v.  Nutt,  19  La.  Ann.  41.— 
holding  that  administrator  has  no  authority  beyond  limits  of  state  that  appointed 
him. 

Cited  in  reference  note  in  41  A.  S.  R.  545,  on  foreign  executors  and  ad- 
ministrators. 

Cited  in  notes  in  45  A.  S.  R.  664,  on  power  and  duty  of  administrator  or 
executor  as  to  property  outside  of  state;   45  A.  8.  R.  671,  on  extraterritorial 
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powers  and  liabilities  of  executors  and  administrators;  27  L.R.A.  102,  on  judg- 
ments of  another  state  or  country  rendered  against  executor  or  administrator. 
Powers  off  fiduciary  agents. 

Cited  in  Livingston  v.  Gaussen,  21  La.  Ann.  286,  99  A.  D.  731,  holding  that 
executor  or  administrator  cannot  bind  estate  by  making  or  indorsing  promissory 
note  in  that  capacity. 
«  Right  to  transfer  negotiable  assets  without  order  off  court. 

Cited  in  Payne  v.  Floumoy,  29  Ark.  500,  holding  that  fiduciary  agent  cannot 
transfer  assets  of  estate  without  order  of  court  for  that  purpose;  Riddell  v. 
Vizard,  35  La.  Ann.  310,  on  right  of  tutor  to  transfer  negotiable  assets  of  ward. 

87  AM.  DEC.  517,  DAVIS  ▼,  MIIiLAUDON,   17   liA.  ANN.   97. 
What  constitutes  Judgment. 

Cited  in  Harrison  v.  Godbold,  McOloin    (La.)    178,  holding  decretal  part  of 
judgment  that  which  must  govern;  Slocomb  v.  DeLizardi,  21  La.  Ann.  355,  99 
A.  D.  740,  holding  same  parties,  same  cause,  and  same  demand  necessary  to 
support  plea  of  res  judicata. 
Tender  as  admission  off  liability. 

Cited  in  Young  v.  Borzone,  26  Wash.  4,  66  Pac.  135,  holding  that  tender  admits 
some  kind  of  contract  as  alleged. 

Cited  in  reference  notes  in  3  A.  S.  R.  594;  13  A.  S.  R.  800,— on  effect  of  plea 
of  tender. 

Cited  in  note  in  77  A.  D.  484,  on  effect  of  tender  and  refusal  as  admission. 
Inconsistency   as   walYcr  or   admission. 

Cited  in  note  in  48  L.R.A.  205,  206,  on  effect  of  inconsistency  as  a  waiver  or 
admission. 
Nature  off  action. 

Cited  in  Edwards  v.  Ballard,  20  La.  Ann.  169,  holding  character  of  action  de- 
termined by  prayer  of  petition  for  judgment. 
When  action  for  abatement  in  price  for  deficiency  in  land  sold  will  lie. 

Cited  in  Randolph  v.  Sentilles,  110  La.  419,  34  So.  587,  holding  sale  of  Forest 
Home  Plantation  such  as  it  was  understood  to  be  sale  per  aversionem. 

Cited  in  reference  note  in  73'  A.  S.  R.  637,  on  rights  of  purchaser  where  vendor 
misrepresents  quantity  of  land. 

87  AM.  DEC.  523,  NEW  ORLEANS  v.  HALPIN,   17  LA.  ANN.  185. 
Presnmptloti  off  perfformance  off  official  daty. 

See  Keith  v.  Bingham,  100  Mo.  300,  13  S.  W.  683,  holding  that  it  will  be  pre- 
sumed that  the  city  engineer  had  taken  receipt  for  tax  bills  from  contractor 
for  public  improvement  as  required  by  law. 

87  AM.  DEC.  525,  STATE  ▼.  POSEY,  17  IjA.  ANN.  252. 
Validity  off  rules  off  court. 

Cited  in  State  v.  Gideon,  119  Mo.  94,  41  A.  S.  R.  634,  24  S.  W.  748,  holding 
that  court  cannot  restrict  by  rule  number  of  subpcmas  for  witnesses  to  which  one 
indicted  for  murder  is  entitled  under  constitution;  Smith  v.  Guckenheimer, 
42  Fla.  1,  27  So.  900  (dissenting  opinion),  on  power  of  court  to  pass  rule  in 
conflict  with  statute  or  common  law. 

Cited   in  reference  note   in   41    A.   S.  R.   639,  on   validity   of  rules  of  court 
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Cited  in  note  in  41  A.  S.  R.  642,  on  limitations  upon  power  of  court  to  pre- 
scribe rules. 
Riffht  to  mandamas  a^^ainst  Jad^e. 

Cited  in  State  ex  rel.  McGee  v.  Court  of  Appeals  Judges,  33  La.  Ann.  180, 
holding  that  mandamus  will  lie  to  compel  judge  to  take  up  merits  of  case, 
where  he  has  decided  that  he  had  no  jurisdiction  and  case  not  appealable. 

87  AM.  DEO.  627,  SCHMIDT  v.  BARKER,  17  liA.  ANN.  261. 
Relatton  between  banker  and  depositor. 

Cited  in  reference  note  in  96  A.  D.  428,  on  relation  existing  between  banker 
and  depositor. 

Cited  in  note  in  33  A.  S.  R.  226,  on  general  and  special  bank  deposits. 

Necessity  of  pleading  illegality  of  contract. 

Cited  in  Shotwell  v.  Ellis,  42  Miss.  439,  holding  it  not  necessary  to  plead  il- 
legality of  contract  made  and  entered  into  between  citizens  of  North  and  South 
during  war;  Reed  v.  Johnson,  27  Wash.  42,  57  L.R.A.  404,  67  Pac  381,  holding 
it  not  necessary  to  plead  defense  of  illegality. 
Validity  of  contract  prohibited  by  law. 

Cited  in  Wright  y.  Stacey,  19  La.  Ann.  449,  holding  that  court  will  not  lend 
its  aid  to  settle  disputes  relative  to  contracts  reprobated  by  law;  Sloan  t. 
Stevenson,  24  La.  Ann.  278,  holding  that  administrators  will  not  be  listened  to 
in  court,  when  they  ask  to  have  executed  contract  set  aside  on  ground  of  their 
own  turpitude  and  dereliction  of  duty;  Boyd  v.  Chaffe,  21  La.  Ann.  476,  holding 
obligation  without  cause  or  with  false  or  unlawful  cause  null  and  void;  McEwen 
V.  Shannon,  64  Vt.  583,  25  Atl.  601,  holding  contract  illegal  when  it  violates 
good  morals,  is  opposed  to  public  policy,  infected  with  fraud,  or  violates  public 
statute. 

Cited  in  reference  notes  in  91  A.  D.  374,  on  rule  that  courts  will  not  pass 
upon  validity  of  illegal  contracts;  92  A.  D.  541,  on  validity  of  contract  prohibited 
by  law;  92  A.  D.  541,  on  aid  from  courts  in  settling  disputes  relative  to  invalid 
contracts;  9  A.  S.  R.  215,  on  unenforceability  of  illegal  contracts;  11  A.  S.  R. 
673,  on  right  to  relief  from  illegal  contract;  36  A.  S.  R.  305,  on  enforcement  of 
illegal  contracts;  36  A.  S.  R.  467,  on  illegality  o^  contracts. 
—  Contracts  formed  upon  Confederate  currency. 

Cited  in  Reeve  v.  Doughty,  19  La.  Ann.  164,  holding  that  courts  will  not  enforce 
payment  of  promissory  note  whose  consideration  is  Confederate  treasury  notes; 
Panneret  v.  Marshall,  21  La.  Ann.  619,  holding  that  no  action  will  lie  to  enforce 
contract  for  recovery  of  cotton  or  its  value  where  paid  for  in  Confederate  notes; 
Barrow  v.  Pike,  21  La.  Ann.  14,  holding  that  contracts  growing  out  of  use  of 
Confederate  Treasury  Notes  as  medium  of  exchange  cannot  be  judicially  en- 
forced; White  V.  White,  50  La.  Ann.  104,  23  So.  95,  holding  agreement  to  sell 
cotton  to  Confederate  government  during  war,  to  be  paid  for  in  Confederate 
bonds,  unaccompanied  with  delivery  of  possession,  not  divestiture  of  title; 
Stevenson  v.  Payne,  109  Mass.  378,  holding  contract  made  and  to  be  performed 
in  Louisiana  during  war  in  consideration  of  loan  of  currency  issued  by  Confed- 
erate States  void;  Peltz  v.  Long,  40  Mo.  532,  holding  note  given  within  rebel 
lines  during  civil  war  founded  upon  consideration  of  goods  sold  to  be  paid  in 
Confederate  notes  void. 

Cited  in  reference  note  in  97  A.  D.  478,  on  validity  of  notes  and  obligations 
founded  on  consideration  of  Confederate  money. 
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Relief  to  parties  In  pari  delicto. 

CSted  in  reference  notes  in  97  A.  D.  442;  35  A.  S.  R.  806, — on  relief  to  parties 
in  pari  delicto. 

87  AM.  BBC.  633,  PAINE  v.  DWIXEL,  58  ME.  52. 
Aooeptance  of  note,  etc.,  as  payment. 

Cited  in  Crosby  t.  Redman,  70  Me.  56,  holding  acceptance  of  negotiable  paper 
for  debt  and  giving  receipt  in  discharge  thereof  extinguishment  of  original  lia- 
bility; Mehan  v.  Thompson,  71  Me.  492;  Bunker  v.  Barron,  79  Me.  62,  1  A.  S.  R. 
282,  8  AtL  253, — holding  negotiable  note  given  for  simple  contract  debt  prima 
facie  payment;  Castle  v.  Belfast  Foundry  Co.  72  Me.  167,  holding  note  given 
for  debt  or  loan  presumptive  evidence  of  payment. 

Cited  in  reference  note  in  1  A.  S.  R.  135,  on  acceptance  of  negotiable  paper  as 
prima  facie  evidence  of  payment  of  account  for  which  it  is  g^ven. 

Cited  in  notes  in  11  A.  D.  54,  on  presumption  of  payment  from  acceptance  of 
promissory  note;  15  L.R.A.(N.S.)  1023,  on  note  or  other  commercial  paper  of 
individual  partner  as  payment  of  firm  debt  which  he  had  not  previously  assumed. 

—  Effect  of  misapprehension  of  right  of  parties. 

Cited  in  Strang  v.  Hirst,  61  Me.  9,  holding  presumption  of  payment  rebutted 
by  proof  of  fraud,  ignorance  of  facts,  or  misapprehension  of  rights  of  parties; 
Bunker  v.  Barron,  79  Me.  62,  1  A.  S.  R.  282,  8  Atl.  253,  holding  presumption  of 
payment  may  be  rebutted  by  proof  that  it  was  not  intention  of  parties  that  note 
should  so  operate;  Atkinson  v.  Minot,  75  Me.  189,  holding  note  taken  by  creditor 
of  town  under  misapprehension  caused  by  treasurer  not  extinguishment  of  origi- 
nal claim;  Noyes  v.  Staples,  61  Me.  422,  holding  due  bill  taken  at  solicitation 
and  accommodation  of  maker  without  any  purpose  of  changing  credit  does  not 
so  operate. 
Validity  of  partnership  note  signed  by  individual  partners. 

Cited  in  Ex  parte  First  Nat.  Bank,  70  Me.  369;  Ex  parte  Nason,  70  Me.  363, — 
holding  note  signed  by  members  of  firm  in  individual  names  without  affixing 
any  name  as  copartners,  binding  on  partnership. 

87  AM.  DEO.  536,  SOUTH  BERWICK  v.  HUNTRESS,  5S  ME.  89. 
Filling  in  blanks  or  other  alteration  of  instrument  and  its  effect. 

Cited  in  Bulkley  v.  Devine,  27  IlL  App.  145,  holding  parol  authority  to  fill 
blanks  in  sealed  instrument,  adequate;  State  v.  Toung,  23  Minn.  551,  holding 
that  authority  to  fill  in  blanks  of  sealed  instrument  may  be  express  or  implied 
from  circumstances;  Stone  v.  Brown,  54  Tex.  330,  holding  that  validity  of 
instruments  containing  blanks  filled  in,  rests  not  alone  upon  estoppel  b\it  upon 
authority  from  grantor. 

Cited  in  note  in  13  A.  D.  670,  on  effect  of  filling  up  blanks  left  in  written 
instruments. 

—  Notes. 

Cited  in  Abbott  v.  Rose,  62  M^.  194,  16  Am.  Rep.  427,  holding  maker  of  prom- 
issory note  leaving  blanks  unfilled  liable  to  bona  fide  holder  if  blanks  are 
fraudulently  filled. 

—  Bonds. 

Cited  in  Good  Roads  Machinery  Co.  v.  Moore,  25  Ind.  App.  479,  58  N.  £.  540, 
holding  surety  on  bond,  of  agent  released  by  alteration  without  his  knowledge 
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giving  principal  additional  territory;  Palacioe  v.  Brasher,  18  Colo.  593,  36  Am. 
St.  Rep.  305,  34  Pac.  251,  holding  obligor  liable  to  bona  fide  obligee  for  under- 
taking as  filled  in,  when  signed  by  him  with  blanks  left;  Chicago  v.  Gage,  95 
111.  593,  35  Am.  Rep.  182,  holding  surety  executing  bond  in  blank  liable  to  bona 
fide  obligee  under  instrument  as  filled  in;  Webb  v.  Baird,  27  Ind.  368,  89  Am. 
Dec.  507,  holding  bond  delivered  to  obligee  by  principal,  valid,  although  lacking 
names  of  extra  sureties  agreed  to  be  procured  by  principal;  State  ex  rel.  Mc> 
Carty  v.  Pepper,  31  Ind.  76,  holding  that  surety  signing  bond  leaving  blanks  for 
other  sureties  impliedly  agrees  that  blanks  may  be  thereafter  filled;  White  v. 
Duggan,  140  Mass.  18,  54  Am.  Rep.  437,  2  N.  £.  110,  holding  surety  delivering 
bond  to  principal  with  blank  for  penal  sum,  liable  to  obligee  without  notice, 
for  amount  filled  in;  McCormick  v.  Bay  City,  23  Mich.  457,  holding  surety 
delivering  bond  with  blank  to  principal  liable  under  it  in  hands  of  obligee,  as 
filled  in;  King  County  v.  Ferry,  5  Wash.  536,  19  L.R.A.  500,  34  Am.  St.  Rep. 
880,  32  Pac.  538,  holding  sureties  bound  under  bond  in  handq  of  obligee  without 
notice,  notwithstanding  erasure,  without  their  knowledge,  of  one  name  and  sub- 
stitution of  another;  Evarts  v.  Steger,  5  Or.  147,  refusing  to  reform  bond  omitting 
penal  sum  on  ground  of  mistake,  in  absence  of  averments  that  mistake  was 
mutual;  Rollins  v.  Ebbs,  138  N.  C.  140,  50  S.  E.  577  (reversing  on  rehearing, 
137  N.  C.  355,  49  S.  E.  341,  2  A.  &  E.  Ann.  Cas.  327),  holding  sureties  who 
signed  bond,  except  penalty,  and  intrusted  it  to  another  for  delivery  intending 
it  to  be  used  as  guardian  bond,  gave  such  person  authority  to  do  what  was 
necessary  to  make  it  complete. 

Cited  in  note  in  90  A.  S.  R.  203,  on  liability  of  sureties  on  official  bond,  blanks 
in  which  are  subsequently  filled  in. 

Distinguished  in  Dover  v.  Robinson,  64  Me.  183,  holding  that  alteration  of 
penal  sum  in  collector's  bond  to  increased  amounts  discharges  sureties. 

Disapproved  in  Walla  Walla  County  v.  Ping,   1   Wash.  Terr.  340,  denying 
liability  of  sureties  upon  bond  in  which  penal  sum  was  inserted  after  bond  had 
left  their  control. 
—  Deeds  and  mortgages. 

Cited  in  Exchange  Nat.  Bank  v.  Fleming,  63  Kan.  139,  65  Pac  213;  Cribben  t. 
Deal,  21  Or.  211,  28  Am.  St.  Rep.  746,  27  Pac.  1046,— holding  deed  in  which 
grantee's  name  was  filled  in  by  parol  authority  of  grantor  before  delivery,  valid; 
Ueed  V.  Morton,  24  Neb.  763,  1  L.R.A.  730,  8  Am.  St.  Rep.  247,  40  N.  W.  282, 
holding  wife  delivering  deed  with  blanks  to  husband,  liable  under  it  as  filled 
in,  in  hands  of  bona  fide  grantee;  Carr  v.  McColgan,  100  Md.  462,  60  Atl.  606, 
on  sufficiency  of  parol  authority  given  attorney  to  fill  in  blanks  in  mortgage 
describing  property  after  execution  and  before  its  delivery. 

Cited  in  reference  note  in  8  A.  S.  R.  250,  on  estoppel  of  grantee  to  deny 
validity  of  deed  signed  in  blank  and  filled  in  and  delivered  by  agent. 

Cited  in  notes  in  10  A.  R.  268,  on  filling  blanks  in  deed;  2  L.R.A.  530,  on  va- 
lidity of  deed  delivered,  with  name  of  grantee  blank,  to  grantee  or  another  for 
him,  with  oral  instructions  to  fill  blank;  5  E.  R.  C.  182,  on  authority  to  fill  up 
blank  in  deed  after  delivery;  8  E.  R.  C.  632,  on  sufficiency  of  parol  authoriza- 
tion to  fill  blanks  in  deeds. 

Distinguished  in  Cooper  v.  Page,  62  Me.  192,  h9lding  deed  signed  in  blank,  and 
niled  in  by  one  without  authority,  voidable  as  against  grantee  having  notice  of 
infirmity. 
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RiSht  to  new  trial. 

Cited  in  dissenting  opinion  in  Jackson  v.  Johnson,  67  Ga.  167,  as  to  rtgnt 
to  new  trial  by  reason  of  failure  to  grant  non-suit,  when  trial  thereafter  pro- 
ceeded and  defect  was  remedied. 

87  AM.  DEC.  544,  K£NT  v.  JUDKINS,  SS  MK.  160. 
Remedy  In  case  of  obstrnction  of  way. 

Cited  in  Rockland  Water  Co.  v.  Tillson,  75  Me.  170,  holding  that  owner  of 
easement  in  case  of  aqueduct,  as  in  that  of  way,  may  pursue  his  right  against 
any  obstruction  by  which  landowner  bars  his  enjoyment  of  right;  Fitzpatrick 
V.  Boston  &  M.  R.  Co.  84  Me.  33,  24  Atl.  482;  Jarstadt  v.  Smith,  61  Wis.  96. 
8  N.  W^  29, — ^holding  that  one  entitled  to  use  of  way  may  enter  upon  and  go 
over  adjoining  land  of  same  owner,  where  latter  obstructs  way,  if  he  do  no 
unnecessary  damage;  Winger  v.  Rife,  13  W.  N.  C.  411,  holding  that  traveller 
under  circumstances  of  sudden  necessity  may  enter  another's  close  for  purpose 
of  avoiding  obstructions  in  highway,  without  trespass. 

Cited  in  notes  in  73  A.  D.  409,  on  right  of  traveler  to  pass  over  adjoining 
close  when  highway  is  obstructed  or  impassable;  100  A.  D.  118;  95  A.  S.  R. 
324,— on  right  of  owner  of  private  way  to  deviate  therefrom. 

87  AM.  DEC.   547,  OLIVER  v.  BERRY,  S8  ME.   206. 
PreHumption  as  to  Incompetency  of  deaf  and  dnmb  person. 

Cited  in  Angell,  limitations,  6th  ed.  §  197,  to  point  that  person  deaf  and 
dumb  from  birth  is  prima  facie  non  compos  mentis  within  rule  as  to  running  of 
limitations. 

87  AM.  DEC.  548,  BRACKETT  v.  PERSONS  UNKNOWN,  S8  ME.  988. 
Title  by  adverse  possession  as  entitling  to  partition. 

Cited  in  Re  Butrick,  186  Mass.  107,  69  N.  E.  1044;  Richardson  v.  Watts,  94 
Me.  476,  48  Atl.  180, — ^holding  that  sole  seizen  in  respondent  in  partition  suit 
may  be  established  by  possession  commenced  twenty  years  before  trial,  though 
less  than  twenty  years  before  suit  brought. 
Natnre  of  flats  as  regards  ownership. 

Cited  in  Marshall  v.  Walker,  93  Me.  532,  45  Atl.  497,  holding  that  flats  are 
subject  to  possession  und  may  be  owned  by  individual  in  fee. 
Starting  point  of  boundary  by  "shore." 

Cited  in  Dun  ton  v.  Parker,  97  Me.  461,  54  Atl.  1115,  holding  starting  point  of 
boundary  "by  the  shore"  important  element  as  to  which  margin  of  shore  was 
intended. 

Cited  in  reference  notes  in  97  A.  D.  221,  on  boundary  of  land  bordering  on 
river;  98  A.  D.  534,  on  call  of  river  as  boundary  in  deed  as  giving  title  to  center 
of  stream. 

Cited  in  note  in  42  L.R.A  505,  on  particular  descriptions  passing  title  to 
thread  of  stream. 

87  AM.  DEC.  662,  TAINTER  v.  LOMBARD,  53  ME.  369. 

Modification  of  requested  charge. 

Cited  in  note  in  99  A.  D.  123,  on  modification  by  court  of  charges  requested. 

Am.  Dec.  Vol.  XII. — 7. 
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Oral  evidence  of  undisclosed  principal. 

Cited  in  Usher  y.  Daniels,  73  N.  H.  200,  60  L.R.A.  629,  60  AtL  748,  6  A.  4  S. 
Ann.  Cas.  296;  Kingsley  v.  Siebreeht,  92  Me.  23,  69  A.  S.  R.  486,  42  AtL  249,^ 
holding  that  it  may  be  shown  by  parol  who  principal  is  in  case  of  memorandiun 
within  statute  of  frauds,  where  name  of  agent  only  appears. 

Cited  in  note  in  55  A.  S.  R.  917,  on  suits  by  undisclosed  principals  on  con- 
tracts made  with  agents. 

87  AM.  DBO.  SS6,  DBAN  v.  BROWN,   28  MD.   11. 
What  constitutes  adverse  possession. 

Cited  in  Walsh  t.  Mclntire,  68  Md.  402,  18  AtL  848,  holding  that  aeto  of 
possession  indicative  of  adverse  holding  must  be  hostile,  open,  notorious  and 
exclusive,  and  must  have  been  continuous  for  twenty  years;  Zion  (^urch  v. 
Hilken,  84  Md.  170,  85  Atl.  9,  holding  entry  under  claim  of  title  and  continu- 
ance in  possession  for  over  twenty  years  sufficient  to  constitute  adverse  pos- 
session. 

Cited  in  reference  notes  in  88  A.  D.  156,  as  to  what  constitutes  adverse  pos- 
session; 89  A.  D.  279,  on  adverse  possession;  5  A.  S.  R.  400,  on  adverse  holding 
of  vendee  under  bond  for  title;  24  A.  B.  R.  937,  on  when  possession  under  bond 
for  deed  or  contract  of  sale,  is  adverse. 

Cited  in  notes  in  95  A.  D.  684,  as  to  what  constitutes  adverse  possession; 
11  L.RAl.(N.S.)  1190,  on  essential  elements  in  adverse  possession;  15  LuR^A. 
(N.8.)  1194,  on  hostility  as  essential  element  in  adverse  possession;  15  L.RJL 
(N.S.)  1208,  1210,  on  claim  of  right  as  essential  element  in  adverse  possession; 
15  L.R.A.(NJS.)  1236,  on  necessity  of  color  of  title  by  purchasers. 

Distinguished  in  Allen  v.  Van  Bibber,  89  Md.  434,  43  AtL  758,  holding  that 
adverse  possession  derived  under  succession  of  deeds  in  fee  does  not  admit  of 
outstanding  title  and  is  absolutely  inconsistent  therewith. 

87  AM.  DEC.  658,  GSNT  v.  LYNCH,  23  MD.  68. 
Slander  of  title. 

Cited  in  reference  notes  in  99  A.  D.  168,  on  action  for  slander  of  title;  25 
A.  S.  R.  158,  on  cases  involving  slander  of  title. 

Cited  in  notes  in  13  L.RJ^.  707,  on  slander  of  title;   9  E.  B»  OL  185,  on 
necessity  of  proof  of  malice  to  sustain  action  for  slander  of  title. 
Joinder  of  cotenants  In  trespass. 

Cited  in  reference  notes  in  98  A.  D.  363,  on  joinder  of  cotenants  in  tre^paas; 
78  A.  S.  R.  j51,  on  joinder  in  actions  by  tenants  in  common  iar  trespass  to 
lands. 

Presumptions  on  appeal. 

Cited  in  Miller  v.  Miller,  41  Md.  623,  holding  presumption  that  ruling  of 
lower  court  was  correct  where  deed  not  in  record;  Webb  v.  McCloskey,  68  Md. 
196,  11  AtL  715,  holding  presumption  that  ruling  of  lower  court  as  to  effect 
of  testimony  of  witness  was  correct,  where  testimony  not  in  record;  Ridgely 
V.  State,  75  Md.  510,  23  Atl.  1099,  holding  presumption  that  trial  court  prop- 
erly rejected  admission  of  report  of  investigating  committee,  when  not  set  out 
in  bill  of  exceptions. 
Proper  remedy  for  nonjoinder  of  plaintiff. 

ated  in  Brown  v.  Ravenscraft,  88  Md.  216,  44  AtL  170,  holding  that  non- 
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joinder  of  owner  in  common  in  action  of  replevin  must  be  taken  advantage  of 

by  p]ea  in  abatement. 

Necessity  of  possession  to  maintain  trespass. 

Cited  in  Zimmerman  t.  Shreeve,  59  Md.  357,  holding  it  essential  that  plaintiff 
in  action  of  trespass  qnare  clausum  fregit  be  either  in  actual  or  constructive 
possession  of  locus  in  quo,  at  time  of  injury  done;  Parker  v.  Wallis,  60  Md.  15, 
45  A.  R.  703,  holding  one  in  possession  of  part  of  land  with  apparently  good 
paper  title  to  whole  tract  sufficiently  possessed  to  maintain  trespass  quare 
clausum  fregit;  Casey  t.  Mason,  8  Okla.  665,  59  Pac.  252;  Baltimore  &  0.  B. 
Co.  V.  Boyd,  63  Md.  825, — ^holding  either  actual  or  constructive  possession 
necessary  to  maintain  trespass;  Schlossnagle  v.  Kolb,  97  Md.  285,  54  Atl. 
1006,  holding  valid  title  to  locus  in  quo  draws  to  it  possession. 

Cited  in  reference  notes  in  90  A.  D.  713,  on  party  to  maintain  trespass  on 
trover  where  lands  are  held  adversely;  94  A.  D.  358,  on  effect  of  title  upon 
question  of  possession;  56  A.  S.  R.  37,  on  trespass  by  disturbing  remains  of 
the  dead. 

87  AM.  DEC.   563,  GROOMS  v.  IjEIWIS,   28  MD.   137. 
Rigbt  to  attach  or  garnish  funds  in  hands  of  trustee* 

Cited  in  Sumwalt  v.  Tucker,  34  Md.  89,  holding  attachment  against  fund  in 
hands  of  trustee  proper  remedy  for  judgment  creditor  and  not  petition  in  equity 
to  have  fund  audited  to  mortgagee  in  suit  pending  between  mortgagor  and 
mortgagee;  Early  v.  Dorsett,  45  Md.  462,  holding  that  attachment  may  be 
issued  and  laid  in  hands  of  trustee  in  equity  before  final  account,  if  at  any 
time  before  trial  or  judgment  share  of  fund  belonging  to  debtoor  is  ascertained 
bjr  flul  aoooiuiL 

Cited  in  reference  notes  in  79  A.  D.  649,  on  method  of  attacking  irregularity 
in  entering  judgment  against  trustee  under  garnishee  process;  93  A.  D.  676, 
on  attachment  against  funds  in  hands  of  trustee  before  amount  ascertained; 
96  A.  D.  115,  on  attachment  and  garnishment  of  funds  in  hands  of  trustee; 
35  A.  8.  R.  838,  on  attachment  of  funds  in  trustee's  hands;  43  A.  8.  R.  855, 
on  garnishment  of  trust  funds. 

Cited  in  notes  in  28  A.  D.  233,  on  liability  of  funds  in  hands  of  trustees  to 
attachment;   71  A.  D.  593,  on  right  to  attach  funds  in  hands  of  trustee;  59 
L.RJl.  386,  on  garnishment  of  unliquidated  claims  under  trusts. 
—>  Executor  or  administrator. 

Cited  in  Graham  v.  Fitch,  13  App.  D.  C.  569,  holding  executor  or  adminis- 
trator not  liable  to  garnishment  while  estate  in  course  of  administration  before 
assets  ascertained  and  ready  for  distribution;  Hardesty  v.  Campbell.  29  Md. 
533,  holding  fact  that  garnishee  is  administrator  not  sufficient  reason  for 
quashing  attachment. 

Distinguished  in  Thurston  v.  Wilmer,  94  Md.  455,  86  A.  S.  R.  438,  51  Atl. 
96,  holding  money  paid  to  administrator  for  distribution  among  next  of  kin 
of  original  sufferer  from  depredations  of  French  cruisers  not  subject  to  attach- 
ment in  hands  of  administrator  for  debt  due  by  distributee. 
Right  of  garnishee  to  impeach  Judgment  against  defendant. 

Cited  in  note  in  71  A.  D.  625,  on  right  of  garnishee  to  impeach  judgment 
in  attachment  against  defendant. 
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87  AM.  DBC.  660,  BOWE»  v.  HOFFMAN,  28  MD.  263. 
Certiflcstes  of  deposit. 

Cited  in  note  in  42  A.  D.  677,  on  certificates  of  deposit. 

87  AM.  DEC.  571,  THOMAS  v.  KNIGHTON,  28  BID. '818. 
Necessity  of  notice  of  appointment  of  administrator  de  bonis  non. 

Cited  in  Wilooxen  v.  Reese,  63  Md.  542,  holding  orphans  court  not  em- 
powered to  appoint  administrator  de  bonis  non  with  will  annexed  without 
summons  or  legal  notice  to  parties  interested. 

Cited  in  note  in  108  A.  S.  R.  418,  on  notice  of  application  for  appointment 
of  administrator  de  bonis  non. 
Revocabilitjr  of  renunciation  of  right  to  administer. 

ated  in  Lutz  v.  Mahan,  80  Md.  233,  30  Atl.  645,  holding  voluntary  renun- 
ciation of  right  to  administer  not  revocable. 

Cited  in  reference  note  in  93  A.  D.  685,  on  reappointment  of  administratrix 
on  showing  that  her  renunciation  of  the  office  was  procured  by  mistake. 

Distinguished  in  Carpenter  v.  Jones,  44  Md.  625,  holding  declaration  of  one 
in  writing  of  his  willingness  to  decline  administration  of  estate  made  througli 
mistake  of  law  not  revocable. 
Power  to  delegate  riglit  to  administer. 

Cited  in  Brodie  v.  Mitchell,  85  Md.  516,  37  Atl.  169,  holding  that  right  to 
administer  cannot  be  delegated. 
Necessity  of  bond  in  appeal  from  orptian's  conrt. 

Cited  in  Biddison  v.  Mosely,  57  Md.  89,  holding  bond  not  necessary  in  casea 
of  appeal  from  orphans  court. 

87   AM.   DEC.   575,   BALTIMORE  STEAM  PACKET  CO  T.   SBOTH,   SS 

MD.    40S. 
Carrier*s  liability  for  passenger's  baggage. 

Cited  in  reference  notes  in  93  A.  D.  141,  on  liability  of  common  carrier  for 
^sLRgARC  o^  passenger;   96  A.  D.  746,  as  to  when  liability  of  common  carrier 
commences  and  ends. 
—  Beyond  own  line. 

Cited  in  note  in  99  A.  S.  R.  361,  on  carrier's  power  to  assume  responsibility 
for  baggage  beyond  its  own  line. 
Burden  of  proof  where  baggage  is  lost  on  one  of  two  connecting  lines. 

Cited  in  Philadelphia,  W.  &  B.  R.  Co.  v.  Harper,  29  Md.  330,  holding  burden 
of  proof  on  common  carrier  shown  to  have  had  possession  of  trunk,  to  show 
that  it  was  carried  safely  to  its  terminus  and  delivered  promptly  to  connect- 
ing carrier. 

Right  to  sue  carrier  for  loss  of  daughter's  baggage. 

Cited  in  Withey  v.  Pere  Marquette  R.  Co.  141  Mich.  412,  113  A.  S.  R.  588, 
1  L.R.A.(N.S.)  352,  104  N.  W.  773,  7  A.  &  E.  Ann.  Cas.  948,  holding  that 
father  may  recover  from  common  carrier  for  loss  of  baggage  containing  infant 
daughter's  effects,  even  though  daughter  so  young  that  she  paid  no  fare. 

Cited  in  note  in  99  A.  S.  R.  390,  on  suit  by  father  for  loss  of  or  injury  to 
daughter's  baggage. 
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Child  travelins  free,  with  other  person,  as  inmtaitoas  passon^r. 

Cited  in  note  in  1  LJl.A.(N.S.)  354,  on  child  traveling  with  other  person 
without  paying  fare  as  a  gratuitous  passenger. 

87  AM.  DEC.  578,  McCREXIRY  y.  SUTHERLAND,  23  MD.  471. 
Right  to  injunction. 

Cited  in  Blondell  v.  Consolidated  Gas  Co.  89  Md.  732,  46  L.R.A.  187,  43 
Atl.  817,  holding  injunction  proper  remedy  to  restrain  interference  with  prop- 
erty of  such  peculiar  nature  that  it  would  lead  to  danger  of  life  and  property 
—  Against  sale  under  execution. 

Cited  in  Sickels  v.  Combs,  10  Misc.  551,  32  N.  Y.  Supp.  181,  holding  injunc- 
tion proper  remedy  to  restrain  execution  proceedings,  where  goods  of  other 
than  debtor  seized  under  excessive  levy  by  officer  who  is  execution  proof; 
Funk  ▼.  Brooklyn  Glass  &  Mfg.  Co.  25  Misc.  91,  53  N.  Y.  Supp.  1086,  holding 
that  injunction  will  lie  to  restrain  excessive  levy  upon  property  not  belonging 
to  judgment  debtor,  where  judgment  creditor  execution  proof,  and  plaintiff  has 
no  adequate  remedy  at  law;  Ladd  v.  Ramsby,  10  Or.  207.  holding  that  injunc- 
tion will  not  lie  to  restrain  execution  where  garnishees  have  adequate  remedy 
at  law  against  sheriff  as  trespasser. 

Cited  in  reference  note  in  98  A.  D.  781,  on  injunction  against  execution. 

Cited  in  notes  in  111  A.  S.  R.  99,  on  injunction  against  execution  sales  of 
personal  property  of  third  persons;  30  L.RJI.  119,  on  injunction  against  execu- 
tion sale  of  personal  property  of  peculiar  value. 

87  AM.  DEC.  584,  HARDESTY  v.  TAFT,  23  MD.  SIS. 
Directory  provision  as  to  style  of  laws. 

Cited  in  McPherson  v.  Leonard,  29  Md.  377,  holding  requirement  of  eonitittt- 
tion  as  to  style  of  laws  directory  only,  and  not  mandatory. 
Constrnction  of  statutes. 

Cited  in  Shellabarger  v.  Jackson  County,  50  Kan.  138,  32  Pac.  132,  holding 
statute  construed  so  as  to  effect  legislature's  intent,  where  that  intent  reason- 
ably appears,  although  contrary  to  letter  of  statute. 

Cited  in  reference  note  in  69  A.  D.  232,  on  construction  of  penal  statute. 
Validity  of  acts  of  officers  de  facto. 

Cited  in  reference  notes  in  90  A.  D.  497,  on  validity  of  acts  of  officers  de 
facto  as  to  third  persons  and  public:  01  A.  D.  272,  on  validity  as  to  third 
persons  of  acts  of  officers  de  facto;  37  A.  S.  R.  832,  on  binding  effect  of  acts 
of  officers  >de  facto. 

Right  to  injunction  generally. 

Cited  in  note  in  1  L.R.A.  746,  on  inadequacy  of  legal  remedy  as  essential 
to  issuance  of  injunction. 
Power  to  enjoin  political  duties. 

Cited  in  Green  v.  Mills.  30  L.R.A.  90,  16  C.  C.  A.  516.  25  U.  S.  App.  383. 
69  Fed.  852,  holding  that  injunction  will  not  lie  to  restrain  registration  of 
voters  on  ground  of  unconstitutionality  of  statute,  because  action  political  and 
governmental;  Anthony  v.  Burrow,  129  Fed.  783,  holding  that  court  of  equity 
has  no  jurisdiction  to  enjoin  officers  of  state  acting  under  statute  from  is8uin<v 
certificate  of  nomination  to  congressman:    State  ex  rel.  Crawford  v.  Dunbar, 
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48  Or.  109,  85  Pac.  337,  holding  that  court  of  equity  will  not  restrain  secretary 
of  state  from  printing  on  ballots  title  of  proposed  act  in  certain  terms. 

Cited  in  reference  note  in  25  A.  S.  R.  797,  on  power  to  enjoin  officer  to 
perform  duty  required  by  law. 

Cited  in  notes  in  42  A.  S.  R.  234,  235,  on  equitable  jurisdiction  to  protect 
and  enforce  political  rights;   3  L.RJL(N.S.)   383,  on  interference  of  equity  in 
matters  preceding  election. 
Remedy  of  one  wrongfully  prevented  from  registering. 

Cited  in  Ferguson  v.  Allen,  7  Utah,   263,  26   Pac.  570,  to  point  that  one 
wrongfully   prevented  from   registering  by   election  officer  can  be  adequately 
compensate  in  action  at  law. 
Bi^ht  to  vote. 

Cited  in  note  in  25  L.RA.  483,  on  test  oaths  and  disqualification  for  crime 
as  affecting  right  to  vote. 

87  AM.  DEO.  601,  HENRY  v.  KAUFMAN,  24  MD.  1. 
Nature  of  receiver's  possession. 

Cited  in  reference  note  in  6  A.  8,  R.  283,  on  receiver's  possession  being 
possession  of  court. 

87  AM.  DEC.  S94,  BANKS  v.  McOIiEIAiAX,  S4  MD.  61. 
Who  may  redeem  from  forecloenre  sale. 

Cited  in  note  in  21  A.  S.  R.  247,  on  who  may  redeem  from  foreclosure  sale. 
Competency  of  witness. 

Cited  in  reference  note  in  77  A.  D.  295,  on  effect  upon  witness's  competency 
of  release  of  his  interest. 
What  are  usurious  transactions. 

Cited  in  reference  note  in  100  A.  D.  481,  as  to  when  transactions  are  tainted 
with  usury. 

Validity  of  agreement  to  pay  Interest  on  Interest. 

Cited  in  Edwards  v.  Sweeney,  83  Md.  146,  33  L.RJL  99,  84  Atl.  823,  holding 
that  special  depositor  may  agree  with  treasurer  of  savings  institution  to  let 
semi-annual  amounts  of  interest  remain  in  institution  and  draw  interest  as 
new  principal;  Mathews  v.  Bogood,  23  Neb.  536,  8  A.  S.  R.  131,  87  N.  W. 
265,  holding  agreement  to  pay  interest  upon  interest  which  may  thereafter 
accrue  not  enforceable,  although  it  does  not  render  principal  contract  for  loan 
usurious;  Barbour  v.  Tompkins,  31  W.  Va.  410,  7  8.  E.  1,  holding  agreement 
to  pay  interest  on  interest  valid,  when  made  after  interest  which  ii  to  bear 
interest  due  and  payable. 

Cited  in  reference  notes  in  96  A.  D.  145,  on  right  to  interest  on  interest;  58 
A.  S.  R.  211,  as  to  when  interest  is  allowed  on  interest. 

'     Cited  in  notes  in  36  A.  S.  R.  191,  on  usury  by  taking  compound  interest; 
18  L.RJ^.(N.S.)  634,  on  validity  of  agreement  to  pay  interest  on  interest,  made 
after  interest  has  become  due. 
Usurionsness  of  contract  to  pay  lender's  taxes. 

Cited  in  First  Nat.  Bank  v.  Glenn,  10  Idaho,  224,  109  A.  S.  R.  204,  77  Pac. 
623,  holding  stipulation  for  payment  of  taxes  by  borrower  on  loan  which  draws 
interest  at  highest  le^l  rate,  not  usurious;  Detroit  v.  Board  of  Assessors,  91 
Ifich.  78,  16  L.RA.  59.  51  N.  W.  787,  holding  agreement  that  mortgagor  pay 
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tax  assessed  against  mortgage  interest  in  case  of  mortgagee's  default  and 
deduct  same  from  amount  owing  on  mortgage  not  objectionable;  Green  ▼.  Grant, 
134  Mich.  462,  96  N.  W.  583,  holding  contract  by  mortgagor  to  pay  tax  upon 
mortgage  as  personalty  of  mortgagee  where  tax  and  interest  exceed  legal 
rate  not  usurious  where  mortgagee  believed  it  would  not  exceed  legal  rate. 

Distinguished  in  Norris  v.  Belcher  Land  Mortg.  Co.  98  Tex.  176,  82  S.  W. 
500,  holding  agreement  by  borrower  to  pay  taxes  assessed  against  lender  on 
his  InveBtment  usurious,  where  taxes  and  interest  exceed  legal  rate. 
Who  may  plead  usury. 

Cited  in  Middle  States  Loan,  Bldg.  &  Constr.  Co.  v.  Baker,  19  App.  D.  C.  1, 
holding  grantee  of  mortgagor,  when  recognized  and  admitted  into  membership 
by  loan  company,  in  such  privity  with  original  mortgagor  as  to  be  entitled  to 
credit  for  usurious  payments  by  latter;  Andrews  v.  Poe,  30  Md.  485,  holding 
that  assignee  of  equity  of  redemption  may  claim  abatement  for  illegal  interest 
where  usurious;  Stein  v.  Swensen,  44  Minn.  218,  46  N.  W.  360,  holding  that 
debtor's  assignee  in  insolvency  may  assert  invalidity  of  usurious  loans  secured 
by  mortgage;  American  Rubber  Co.  v.  Wilson,  55  Mo.  App.  656,  holding  that 
attachment  creditor  may  take  advantage  of  usurious  mortgage  given  by  debtor; 
Maloney  v.  Eaheart,  81  Tex.  281,  16  S.  W.  1030,  holding  that  junior  mortgagee 
or  purchaser  under  such  mortgage  with  right  to  pay  off  prior  mortgage  may 
plead  usuriousness  of  original  mortgage. 

Cited  in  reference  notes  in  70  A.  S.  R.  330,  on  right  of  assignee  of  mortgage 
to  set  up  usury;  89  A.  S.  R.  359,  on  estoppel  to  assert  usury. 

Disapproved  in  Pritchett  v.  Mitchell,  17  Kan.  355,  22  A.  R.  287,  holding  plea 
of  usury  personal  privilege,  and  cannot  be  pleaded  by  second  mortgagee  when 
it  occurs  in  prior  mortgage. 
Reoiedy  for  recovery  of  usurious  interest  paid. 

Cited  in  Scott  v.  Leary,  34  Md.  389,  holding  borrower  entitled  to  recover 
usurious  interest  paid  in  action  for  money  had  and  received. 

87  AM.  DEO    600,  STATE  v.  BAIiTIMORE  A  O.  R.  CO.  24  MD.  84. 
Degree  of  care  required  of  carrier  of  passengers. 

Cited  in  Baltimore  City  Pass.  R.  Co.  v.  Nugent,  86  Md.  349,  39  L.R^  161; 
38  Atl.  779;  Washington,  C.  k  A.  Tumpk.  Co.  v.  Case,  80  Md.  36,  30  Atl.  671,— 
holding  common  carrier  of  passengers  bound  to  employ  utmost  care  and  diligence 
which  human  foresight  can  use;  Baltimore  &  0.  R.  Co.  v.  State,  29  Md.  252,  96 
A.  D.  528,  holding  that  carrier  of  passengers  should  be  vigilant  in  making  use 
of  every  reasonable  safeguard,  which  nature  of  its  business  will  admit;  Baltimore 
&  0.  R.  Co.  V.  State,  60  Md.  449,  holding  common  carrier  of  passengers  bound 
to  exercise  highest  degree  of  care  consistent  with  nature  of  undertaking. 

Cited  in  reference  notes  in  92  A.  D.  340,  on  care  imposed  upon  carriers  of 
passengers  for  hire;  93  A.  D.  106,  on  precautions  required  of  passenger  carriers; 
1  A.  S.  R.  200,  on  liability  of  carrier  for  slight  neglect  as  to  passengers. 

Cited  in  note  in  77  A.  S.  R.  27,  on  diligence  required  when  human  life  is 
involved. 

Distinguished  in  Bemis  v.  Connecticut  &  P.  River  R.  Co.  42  Vt.  375,  1  A.  R. 
339,  holding  that  ordinary  care  towards  property  of  trespasser  does  not  allow 
railroad  company  to  run  any  risk  as  to  loss  of  life  or  property  on  its  train. 
—  Toward  persons  not  passengers. 

Cited  in  McMahon  v.  Northern  C.  R.  Co.  39  Md.  438;  Baltimore  ft  0.  R.  Co. 
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V.  State,  30  Md.  47, — holding  railroad  company  liable  for  damages  resulting 
from  death  of  child  from  want  of  ordinary  care  and  caution  on  part  of  com- 
pany, where  child  or  custodian  was  not  guilty  of  failure  to  exercise  ordinary 
care;  Baltimore  Traction  Co.  v.  State,  78  Md.  409,  28  Atl.  397,  holding  one  at^ 
tempting  to  board  moving  car  entitled  to  only  such  reasonable  care  and  caution 
on  part  of  conductor  as  is  due  to  person  not  passenger;  Higley  v.  Gilmer,  3 
Mont.  90,  35  A.  R.  450,  holding  only  ordinary  care  required  by  carrier  of 
passengers  toward  trespassers. 
Duty  of  railroad  company  at  crossings. 

Cited  in  reference  note  in  90  A.  D.  60,  on  degree  of  care  required  of  railroad 
company  to  avoid  injury  to  travelers  at  crossings. 

Cited  in  note  in  90  A.  D.  64,  on  duty  of  railroad  company  to  moderate  speed 
of  trains  at  crossings. 
Oontrlbntory  negligence  as  bar  to  recovery. 

Cited  in  Illinois  C.  R.  Co.  v.  Phillips,  55  111.  194,  holding  one  not  sustaining 
relation  of  trust  and  confidence  which  exists  between  carrier  and  passenger  not 
entitled  to  recover  if  by  care  and  prudence  he  might  have  avoided  injury;  Sheff 
V.  Huntington,  16  W.  Va.  307,  holding  contributory  negligence  set  up  as  defense 
in  personal  injury  action  matter  of  defense  and  burden  on  defendant  to  prove 
same. 
Contributory  negligence  of  children. 

Cited  in  Studer  v.  Southern  P.  Co.  121  Cal.  400,  66  A.  S.  R.  39,  53  Pac.  942, 
holding  child  required  to  exercise  same  degree  of  care  that  children  of  his  age 
ordinarily  exercise. 

Cited  in  note  in  21  L.R.A.  355,  on  injuries  to  children  jumping  on  and  off 
trains  in  motion. 
Imputing  parent's  negligence  to  child. 

Cited  in  Richmond,  F.  &  P.  R.  Co.  v.  Martin,  102  Va.  201,  45  S.  E.  894,  holding 
railroad  company  not  liable  for  death  of  child  where  proximate  cause  was  negli- 
gence of  father  or  custodian  of  child. 
Proper  party  plaintiff  in  action  for  death  of  Infant. 

Cited  in  Walters  v.  Cliicago,  R.  I.  &  P.  R.  Co.  36  Iowa,  458,  holding  father 
or  mother  and  not  administrator  proper  party  to  action  to  recover  damages 
for  death  of  infant  accruing  before  infant  attained  his  majority;  f^ilton  v.  Ful- 
ton, 52  Ohio  St.  229,  49  A.  S.  R.  720,  29  L.R«A.  678,  39  N.  E.  729;  Bradley  T. 
Rattler,  156  111.  603,  41  N.  E.  171,— holding  mother  head  of  family  on  death  of 
father  and  entitled  to  services  and  earnings  of  minor  children. 
Error  In  Instructions. 

Cited  in  reference  note  in  11  A.  S.  R.  188,  on  reversal  for  errors  favorable 
to  appellant. 

Cited  in  note  in  99  A.  D.  119,  on  duty  of  courts  in  giving  and  refusing  instruc- 
tions and  necessity  for  request  by  counsel  for  instructions. 
MeaHure  of  damages  for  death. 

Cited  in  Munro  v.  Pacific  Coast  Dredging  &  Reclamation  Co.  84  Cal.  515.  18 
A.  S.  R.  248,  24  Pac.  303,  holding  sorrow,  grief,  and  mental  suffering  of  wife  or 
mother  of  deceased  too  remote  to  be  considered  as  element  of  damages. 

Cited  in  notes  in  13  L.R.A.  860,  on  consideration  of  mental  anguish  in  actions 
for  injuries  causing  death;  7  A.  S.  R.  535,  on  mental  anguish  as  element  of 
damages. 
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—  Of  child. 

Cited  in  HoUyday  v.  The  David  Reeves,  5  Hughes,  89,  Fed.  Cas.  No.  6,625, 
holding  measure  of  damages  to  widowed  mother  for  wrongful  death  of  minor 
son,  whose  earnings  are  less  than  cost  of  maintenance  loss  of  services  during 
minority  less  cost  of  support,  plus  expense  of  burial,  but  no  damages  for  mental 
suffering;  Harford  County  v.  Hamilton,  60  Md.  340,  45  A.  R.  739,  holding  wid- 
owed mother  entitled  to  recover  for  services  of  minor  son  injured  throu^^  negli- 
gence of  oflScials  in  keeping  highway  in  repair,  where  son  living  with  and  sup- 
ported by  her,  but  not  for  mental. suffering;  Agricultural  &  M.  Asso.  v.  State, 
71  Md.  86,  17  A.  S.  R.  507,  18  Atl.  37,  holding  father  not  entitled  in  action 
for  wrongful  death  of  child  to  damages  for  loss  of  child's  earnings  beyond  his 
minority,  even  though  child  emancipated,  and  had  promised  to  fix  up  property 
after  attaining  his  majority;  Hickman  v.  Missouri  P.  R.  Co.  22  Mo.  App.  344, 
holding  measure  of  damages  in  action  by  father  for  death  of  son  value  of  son's 
services  during  minority  less  expense  of  support,  and  expenses  attending  injury 
and  burial;  Schnable  v.  Providence  Public  Market,  24  R.  I.  477,  53  Atl.  634, 
holding  measure  of  damages  in  action  by  parent  for  death  of  child  by  wrongful 
act,  pecuniary  loss  sustained  by  parent  through  loss  of  child's  services,  but  noth- 
ing for  mental  suffering;  Birkel  v.  Chandler,  26  Wash.  241,  66  Pac.  406,  holding 
father  entitled  to  recover  in  personal  injury  action  for  injury  to  son  full  value 
of  son's  services  during  his  minority;  Texas  A  P.  R.  Co.  v.  Wilder,  35  C.  C.  A. 
105,  92  Fed.  053  (dissenting  opinion),  on  measure  of  damages  in  action  by 
parents  for  death  of  minor  son  by  wrongful  act. 

Cited  in  reference  note  in  98  A.  D.  65,  on  railroad's  liability  for  injuring  or 
killing  infant. 

Cited  in  notes  in  48  A.  D.  623,  on  action  for  injuries  to  children;  17  L.R.A. 
80,  on  loss  of  services  as  element  of  damages  in  action  by  parent  for  death  of 
child;  2  L.R.A. (N.S.)  890,  on  mental  suffering  of  parent  as  element  of  damages 
in  action  for  death  of  child. 

Distinguished  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Davis,  55  Ark.  462,  18  S.  W. 
628,  holding  that  father's  expectation  of  pecuniary  benefit  from  continuance  of 
son's  life  after  his  majority  element  of  damages  in  action  by  father  for  damages 
resulting  from  wrongful  death  of  eighteen  year  old  son,  where  latter  had  mani- 
fested intent  to  aid  father  after  that  time. 

—  Of  parent. 

Cited  in  Walker  v.  Lake  Shore  &  M.  S.  R.  Co.  Ill  Mich.  518,  69  N.  W.  1114, 
holding  loss  of  occasional  assistance  by  father  in  children's  studies  not  element 
of  damages  in  action  for  death  by  wrongful  act. 
Mental  anguish  as  element  of  damages. 

Cited  in  Beaulieu  v.  Great  Northern  R.  Co.  103  Minn.  47,  19  L.R.A.(N.S.) 
564,  114  N.  W.  353,  holding  damages  for  mental  anguish  limited  to  actions  where 
plaintiff  has  received  some  injury  to  his  person,  or  some  legal  right  has  been 
invaded  which  would  naturally  cause  grief  and  distress  of  mind. 

87  AM.  DEC.  608,  STATE  v.  BISHOP,  24  MD.  310. 
Measure  of  damages  In  suit  on  guardian's  bond. 

Cited  in   State  ex  rel.  Patterson  v.  Tittman,  54  Mo.  App.  490    (dissenting 
opinion),  on  measure  of  damages  in  suit  on  guardian's  bond. 
Liability  of  surety  on  guardian's  bond. 

Cited  in  Baldwin  v.  State,  89  Md.  587,  holding  sureties  on  guardianship  bond 
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liable  for  taxes  assessed  against  ward's  property  which  may  be  collected  by  action 
brought  in  name  of  state;  Hervey  v.  Rawson,  164  Mass.  501,  41  N.  E.  682, 
holding  that  one  who  makes  unauthorized  loan  as  guardian  of  insane  person  may 
be  compelled  to  pay  so  much  of  his  indebtedness  as  he  can  to  ward,  and  balance 
may  be  recovered  of  obligors  on  bond. 

87  AM.  D£0.  611,  GAIiLAGHSR  v.  SHIPIiEr,  94  MD.  418. 
Right  of  farm  tenant  to  manure. 

Cited  in  Nason  v.  Tobey,  182  Mass.  314,  94  A.  S.  R.  659,  65  N.  E.  389,  holding 
that  tenant  has  right  to  manure  made  from  consumption  of  purchased  food. 

Cited  in  reference  notes  in  1  A.  S.  R.  589,  on  right  of  tenant  under  farming 
lease  to  remove  manure  made  in  ordinary  course  of  husbandry;  68  A.  S.  R.  699, 
on  right  to  manure  as  to  landlord  and  tenant. 

Cited  in  notes  in  28  A.  R.  39,  on  title  to  manure  made  on  farm  by  eonsumptioii 
of  farm  products;  31  L.RJI.  700,  on  rights  of  landlord  and  tenant  as  to  manure 
on  leased  premises. 
Manure  as  a  fixture. 

Cited  in  Taylor  y.  Newcomb,  123  Mich.  637,  82  N.  W.  519,  holding  manure 
only  part  of  realty  when  it  results  from  consumption  of  product  grown  thereon. 

Cited  in  note  in  14  A.  D.  397,  on  manure  as  a  fixture. 
Injunction  to  prevent  improper  use  of  leased  premises. 

Cited  in  note  in  59  A.  D.  72,  on  injunction  to  prevent  improper  use  of  leased 
premises. 

87  AM.  DEO.   616,  STEVENS  v.  BOXFORD,    10  AliliEN,   95. 
Exercise  of  due  care  as  question  for  Jury. 

Cited  in  Haskell  v.  New  Qloucester,  70  Me.  305,  holding  question  whether  one 
travelling  with  safe  horse  and  carriage  in  night,  without  light,  over  highway 
with  which  he  is  familiar  is  in  exercise  of  ordinary  care,  one  for  jury;  Cutting 
V.  Shelbume,  193  Mass.  1,  78  N.  E.  752,  holding  degree  of  care  and  skill  with 
which  blind  but  gentle  horse  is  being  driven  over  narrow  bridge,  with  which 
driver  is  familiar,  question  for  jury  to  decide. 

Cited  in  reference  notes  in  87  A.  D.  684,  as  to  when  case  involving  plaintifTji 
use  of  due  care  should  be  submitted  to  jury;  93  A.  D.  106,  on  "due  care'*  tm 
question  of  fact;  2  A.  8.  R.  545,  on  negligence  as  question  of  fact  for  jury. 
Liability  for  injury  by  defects  in  highway. 

Cited  in  Sears  v.  Dennis,  105  Mass.  310,  holding  liability  of  town  for  defects 
in  highway  not  limited  to  injuries  suffered  by  reason  of  traveler  or  his  horse 
or  carriage  coming  into  immediate  contact  with  defect. 

Cited  in  note  in  13  L.R.A.(N.S.)   1257,  on  liability  of  township  for  defect  im 
highway  concurring  with  another  cause  where  defect  was  primary  cause. 
— Ijaclc  of  railing. 

Cited  in  Grogan  v.  Worcester,  140  Mass.  227,  4  N.  E.  230,  holding  lack  of 
railing  proximate  cause  of  injury  where  one  steps  into  drain  running  across 
sidewalk  and  is  thrown  over  embankment  unprotected  by  railing. 

Cited  in  notes  in  79  A.  D.  704,  on  liability  of  towns  for  failure  to  place  guards 
around  excavations  at  roadside;  18  L.R»A.(N.S.)  1142,  on  accident  occasioned  by 
frightened  horse  as  proximate  result  of  absence  of  guard  rail  in  highway. 

Distinguished  in  Puffer  v.  Orange,  122  Mass.  389,  23  A.  R.  368,  holding  town 


Digitized  by 


Google 


107  NOTES  ON  AMERICAN  DECISIONS.  [608-618 

not  liable  for  failure  to  erect  barrier  to  prevent  travelers  from  straying  from 
highway,  where  accident  happened  at  dangerous  spot  not  in  or  contiguous  to 
highway. 

87  AM.  DEC.   ei8,  BANFTEXD  v.  WHIPPIiE,   10  AJAJES,   27. 
Joint  liability  for  torts. 

Cited  in  Feneff  y.  Boston  &  M.  R.  Co.  196  Mass.  575,  82  N.  E.  705,  holding  that 
two  Oi*  more  persons  who  voluntarily  unite  in  act  which  constitutes  wrong  so 
that  in  effect  damages  suffered  are  rendered  inseparable,  are  jointly  and  severally 
liable. 

Cited  in  reference  notes  in  93  A.  D.  139,  on  how  person  may  become  joint  tort 
feasor;  98  A.  D.  212,  on  joint  liability  for  tort. 

Cited  in  notes  in  52  A.  D.  748,  on  joint  liability  of  master  and  servant  for 
latter's  negligence  or  tortious  acts;  54  A.  S.  R.  93,  on  joint  liability  of  master 
and  servant  for  latter's  acts;  50  LJLA.  647,  on  liability  of  servant  or  agent  for 
assault,  fraud,  or  other  wrongful  act  against  third  party  under  orders  of  em- 
ployer. 

Criticised  in  Charman  v.  Lake  Erie  &  W.  R.  Co.  105  Fed.  449,  holding  that 
master  and  servant  may  be  sued  jointly  for  injury  resulting  from  servant's 
negligence. 
liiability  for  Injury  by  immoderate  driving. 

Cited  in  O'Riley  v.  Waters,  19  Kan.  439,  holding  reckless  driver  of  horse  liable 
to  owner  where  horse  and  buggy  is  let  to  one  who  during  bailment  lets  reckless 
driver  take  same  whereby  both  are  injured. 

Distinguished  in  Wallace  v.  Langeland,  66  Mich.  365,  33  N.  W.  519,  holding 
one  not  liable  for  injury  to  hired  horse  and  rig  resulting  from  driver's  negligence 
because  he  agreed  to  pay  for  use  of  it. 
Conclusiveness  of  account  books. 

Cited  in  Langdon  v.  Hughes,  107  Mass.  272;  Swift  v.  Pierce,  13  Allen,  136, — 
holding  entries  by  plaintiff  in  his  own  books  not  contract  but  memoranda,  which 
were  open  to  explanation;  Isham  v.  Burgett,  157  Mass.  546,  32  N.  E.  907,  to 
point  that  charge  on  books  of  account  is  prima  facie  evidence  that  contract  was 
made  upon  credit  of  that  person;  Briscoe  v.  Eckley,  35  Mich.  112,  holding  pay 
rolls  and  accounts  only  prima  facie  evidence  that  credit  was  given  to  person  in- 
dicated therein. 

Cited  in  reference  notes  in  83  A.  D.  726,  on  books  of  account  as  evidence; 
7  A.  S.  R.  780,  on  admissibility  of  books  of  account  as  evidence. 
Sridence  of  consclonsness  of  liability  or  preconceived  design. 

Cited  in  White  v.  Merrill,  82  Cal.  14,  22  Pac.  1129,  holding  evidence  of  ad- 
mission of  party  that  verdict  of  former  trial  was  just  and  righteous,  admissible 
as  evincing  consciousness  of  liability;  Minx  v.  Mitchell,  42  Kan.  688,  22  Pac. 
709,  holding  evidence  that  defendant  mortgaged  land  traded  shortly  after  alleged 
fraudulent  transaction  competent  in  action  for  damages  caused  by  misrepresenta- 
tions as  tending  to  show  motive  by  subsequent  conduct;  Bennett  v.  Susser,  191 
Mass.  329,  77  N.  E.  884,  to  point  that  evidence  is  competent  to  show  that  person 
whose  liability  is  in  question  immediately  after  act  upon  which  it  is  sought  to 
charge  him  assigns  or  conveys  all  his  property;  Palmer  v.  Broder,  78  Wis.  483, 
47  N.  W.  744,  holding  evidence  of  conveyance  of  property  by  antedated  instru- 
ments admissible  in  action  for  malicious  prosecution  as  bearing  upon  question 
of  good  faith. 
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Cited  in  reference  note  in  13  A.  S.  R.  142,  on  effect  of  aMignment  of  propertj 
to  escape  liability  for  tort. 

87  AM.  DEC.  eaa,  BREEN  t.  OliAT,  10  AliliEN,  90. 
Defenses  available  a^iUnst  andisclosed  principal. 

See  note  in  28  L.R.A.(N.S.)  227,  on  right  of  defendant  in  action  Vy  undis- 
closed principal  to  avail  himself  of  defenses  that  would  have  been  available  in 
an  action  by  the  agent  in  his  own  right  on  the  contract. 

87  AM.  DEC.  696,  GANNON  v.  HARGADON,  10  ALIiEN,  106. 
Rigbt  to  obstruction  or  divert  How  of  surface  water. 

Cited  in  Franklin  v.  Durgee,  71  N.  H.  186,  58  L.R.A.  112,  51  Atl.  Oil,  holding 
that  common  law  right  of  ownership  of  land  in  its  relation  to  control  of  surface 
water  does  not  sanction  unreasonable  exercise  of  right  of  dominion  by  another. 

Cited  in  reference  notes  in  91  A.  D.  744,  on  rights  of  adjacent  owners  as  to 
surface  water;  .35  A.  S.  R.  171,  on  landowner's  rights  regarding  surface  waters. 

Cited  in  notes  in  64  A.  D.  729,  on  rights  in  percolating  waters:  13  L.R.A.  395, 
on  rights  as  to  drainage  of  surface  waters;  21  L.R.A.  594,  on  right  as  to  flow 
of  surface  water;  21  L.R.A.  600,  on  correlative  rights  to  obstruct  natural  flow 
of  surface  water  to  improve  property. 

Distinguished  in  Norfolk  k  W.  R.  Co.  v.  Carter,  91  Va.  587,  22  S.  £.  517, 
holding  that  owner  of  land  cannot  interfere  with  flow  of  surface  water  in  natural 
channel  or  watercourse. 
—  Of  upper  proprietor. 

Cited  in  Phillips  v.  Waterhouse,  69  Iowa,  199,  58  A.  R.  220,  28  N.  W.  539, 
holding  that  owner  of  city  lot  may  improve  it  in  such  manner  as  to  cause  rain- 
water to  flow  over  land  of  another  in  greater  quantities,  or  in  other  directions 
than  it  was  accustomed  to  flow;  Drake  v.  Chicago,  R.  I.  &  P.  R.  Co.  70  Iowa. 
59,  29  N.  W.  804,  holding  that  either  upper  or  lower  proprietor  may  divert  or 
dam  up  surface  water  to  injury  of  other,  for  purpose  of  improving  his  land; 
Morrill  v.  Hurley,  120  Mass.  99,  holding  landowner  not  liable  for  not  preventing 
surface  water  accumulating  thereon  and  thence  flowing  upon  land  of  another; 
Todd  V.  York  County,  72  Neb.  207,  60  L.Rjl.  561,  100  N.  W.  299,  holding  that 
landowner  may  protect  his  land  from  surface  water  by  draining  lagoon,  and  lower 
proprietor  cannot  recover  for  injury  sustained  by  increased  flowage  in  natural 
surface  water  drain;  Davenport  v.  Davenport,  67  N.  J.  £q.  320,  58  Atl.  535,  hold- 
ing landowner  not  liable  for  damages  resulting  to  adjoining  land  from  increased 
flow  of  surface  water  caused  by  construction  of  roadway  on  former's  land;  John- 
son V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  80  Wis.  641,  27  A.  S.  R.  76,  14  L.R.A.  495, 
50  N.  W.  771,  holding  that  one  may  divert  surface  water  from  his  own  land 
onto  land  of  another;  O'Connor  v.  Fond  du  Lac,  A.  k  P.  R.  Co.  52  Wis.  526, 
38  A.  R.  753,  9  N.  W.  287,  holding  landowner  under  no  legal  obligation  to  provide 
way  for  escape  of  mere  surface  water  coming  on  his  land  from  land  of  his  neigh- 
bor; Connell  v.  Stark.  108  Wis.  92,  83  N.  W.  1092,  holding  that  landowner  may 
protect  his  land  from  surface  water  gathering  in  depressions,  by  underdrainage, 
even  though  land  of  adjacent  owner  thereby  absorbs  more  surface  water. 

Cited  in  notes  in  32  A.  D.  123,  on  servitude  to  receive  flow  of  water:  95  A.  D. 
029,  on  rights  of  owner  and  adjacent  proprietor  as  to  surface  water;  3  A.  S.  R. 
788.  on  right  to  augment  servitude  of  lower  land  as  to  drainage  by  acts  of 
industry;  85  A.  S.  R.  725,  on  right  to  diminish  or  impede  flow  of  surface  water 
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off  of  one's  own  land;  85  A.  S.  R.  727,  728,  on  right  to  accelerate  or  increase 
flow  of  surface  water  over  another's  land;  6  L.R.A.  449,  on  right  to  use  and 
improve  one's  own  property;  6  L.RA.  450,  on  right  to  interfere  with  natural 
drainage  in  improving  one's  own  land ;  20  L.R.A.  633,  on  liability  for  obstructing, 
diverting  or  hastening  flow  of  surface  water. 

Distinguished  in  Shaw  v.  Ward,  131  Wis.  646,  111  N.  W.  671,  11  A.  &  E. 
Ann.  Gas.  1139,  holding  that  one  cannot  lawfully  discharge  water  of  reservoir 
directly  upon  or  near  lands  of  another  to  his  injury;  Chorman  v.  Queen  Anne's 
R.  Co.  3  Penn.  (Del.  )  407,  54  Atl.  687,  holding  that  lower  proprietor  sustains 
actionable  injury  where  surface  waters  of  upper  proprietor  are  collected  and 
cast  in  body  upon  his  land,  unless  by  natural  watercourse. 

Disapproved  in  Livingston  v.  McDonald,  21  Iowa,  160,  89  A.  D.  563,  holding 
that  upper  proprietor  cannot  improve  his  land  by  collecting  surface  water  there- 
on into  ditch  and  casting  it  on  to  lands  of  lower  owner  to  their  injury. 
—  Of  lower  proprietor. 

Cited  in  Taylor  v.  Fickas,  64  Ind.  167,  31  A.  R.  114;  Cairo  A  V.  R.  Co.  v. 
Stevens,  73  Ind.  278,  38  A.  R.  139, — holding  that  landowner  may  plant  trees 
upon  boundary  of  land  to  keep  off  overflowing  floods  coming  from  or  across  ad- 
jacent lands,  even  though  it  injures  other  lands;  Franklin  v.  Fisk,  13  Allen,  211, 
90  A.  D.  194,  holding  that  one  may  erect  structures  upon  his  land  up  to  line  of 
highway  so  as  to  prevent  water  passing  off  of  highway  over  his  land;  Bates  v. 
Smith,  100  Mass.  181,  holding  that  proprietor  of  land  may  erect  structures  upon 
it  as  solid  and  as  high  as  he  pleases,  without  regard  to  surface  water  which 
would  otherwise  come  from  adjoining  lands  upon  his  soil;  Macomber  v.  €rod- 
frey,  108  Mass.  219,  11  A.  R.  349,  to  point  that  one  may  raise  barriers  on  his 
land  to  prevent  flow  of  surface  water  over  his  lands;  Rathke  v.  Gardner,  134 
Mass.  14,  holding  landowner  not  liable  for  injuries  resulting  to  contiguous  estate 
by  improvement  of  his  land  by  erecting  structures  changing  surface  whereby 
surface  water  is  caused  to  flow  in  other  directions  or  in  greater  quantities; 
O'Brien  v.  St.  Paul,  25  Minn.  331,  33  A.  R.  470,  holding  that  landowner  may 
improve  his  land  by  raising  or  lowering  its  surface  even  though  it  obstruct  or 
divert  flow  of  surface  water;  Jessup  v.  Bamford  Bros.  Silk  Mfg.  Co.  66  N.  J. 
L.  641,  88  A.  S.  R.  502,  58  L.R.A.  329,  61  Atl.  147,  holding  landowner  not  liable 
for  diversion  of  surface  water  by  erection  of  building  upon  his  own  land;  Bark- 
ley  V.  Wilcox,  86  N.  Y.  140,  40  A.  R.  519,  holding  one  not  liable  to  adjacent 
owner  for  injuries  to  lot  resulting  from  former  so  filling  in  his  lot  for  building 
purposes  that  water  which  ran  across  it  was  made  to  flow  over  plaintiff's  lot; 
Barnett  v.  Matagorda  Rice  &  Irrig.  Co.  98  Tex.  355,  107  A.  S.  R.  636,  83  S.  W. 
801;  Clauson  v.  Chicago  &  N.  W.  R.  Co.  106  WMs.  308,  82  N.  W.  146,--holding 
that  lower  proprietor  may  lawfully  obstruct  or  hinder  flow  of  surface  water 
without  liability  for  injuries  resulting  therefrom;  Cass  v.  Dicks,  14  Wash.  75, 
53  A.  S.  R.  859,  44  Pac.  113,  holding  landowner  not  liable  for  injuries  resulting 
to  land  of  adjoining  owner  from  erection  of  dikes  to  prevent  influx  of  surface 
water  from  latter's  higher  lands. 

Cited  in  reference  note  in  90  A.  D.  195,  on  right  of  landowner  to  prevent  influx 
of  surface  water. 

Cited  in  notes  in  38  A.  R.  144,  on  liability  of  one  using  his  own  land  so  as 
to  obstruct  surface  water  from  draining  over  it;  85  A.  S.  R.  716,  718,  on  right 
to  diminish  or  impede  flow  of  surface  water  onto  one's  own  land. 
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—  Of  municipal  oorporations. 

Cited  in  Byrne  t.  Farmington,  64  Conn.  367,  30  AtL  138,  holding  that  town  in 
discharge  of  its  obligations  in  maintenance  of  highway  has  no  greater  duty  to 
adjoining  proprietor  in  reference  to  flow  of  surface  water  than  individual  land- 
owner; Weis  ▼.  Madison,  75  Ind.  241,  39  A.  R.  135,  holding  municipal  eorpora- 
tion  not  liable  for  so  exercising  its  dominion  over  public  highway  as  to  change 
or  divert  flow  of  surface  water;  Keith  v.  Brockton,  136  Mass.  119,  holding  it 
erroneous  to  charge  that  city  officials  had  no  right  to  prevent  surface  water  from 
escaping  to  highway  from  land  of  adjoining  owner,  where  highway  laid  out 
by  law;  Imler  v.  Springfield,  55  Mo.  119,  17  A.  R.  645,  holding  city  not  liable 
for  damages  caused  merely  by  failure  to  so  grade  street  as  to  prevent  surface 
water  from  flowing  upon  lots  of  adjoining  proprietors;  Eaton  v.  Boston,  C.  k 
M.  R.  Co.  61  N.  H.  604,  12  A.  R.  147,  to  point  that  towns  have  no  greater  rights 
or  immunities  from  liability  for  flow  of  surface  water  from  highway  onto  adja- 
cent premises  than  individuals;  Lynch  v.  New  York,  76  N.  Y.  60,  32  A.  R.  271, 
holding  that  city  does  not  owe  abutting  lot  owner  any  duty  to  protect  his  prem- 
ises from  flow  of  rain  water  from  avenue;  Sadlier  v.  New  York,  104  App.  Div. 
82,  93  N.  Y.  Supp.  579,  holding  city  not  liable  for  damage  from  surface  water 
falling  from  bridge  upon  premises  of  another ;  Carroll  v.  Rye  Twp,  13  N.  D.  458, 
101  N.  W.  894,  holding  township  not  liable  for  loss  suffered  by  landowner  by 
increased  flow  of  surface  water  upon  his  land  resulting  from  lawful  unprovemeiit 
of  highway;  Wakefield  v.  Newell,  12  R.  I.  75,  34  A.  R.  598,  holding  that  town 
has  same  poWer  over  its  highways  in  respect  to  surface  water  as  individual 
landowner;  Jordan  v.  Benwood,  42  W.  Va.  312,  57  A.  S.  R.  859,  36  LJI.A.  519, 
26  S.  E.  266,  holding  city  not  liable  for  damages  to  lot  owner  resulting  from 
change  of  street  grade  whereby  surface  water  prevented  from  flowing  off;  Cham- 
pion V.  Crandon,  84  Wis.  405,  19  L.R.A.  856,  54  X.  W.  775,  holding  that  town 
may  change  material  flow  of  surface  water  by  street  improvements;  Heth  v. 
Fond  du  Lac,  63  Wis.  228,  63  A.  R.  279,  23  N.  W.  495,  holding  that  abuUing 
owner  cannot  restrain  municipality  from  constructing  drains  along  side  or 
culverts  across  street  or  from  improving  same  because  of  increased  flow  of  sur- 
face water  on  his  land;  Rychlicki  v.  St.  Louis,  98  Mo.  497,  14  A.  S.  R.  651, 
4  L.R.A.  594,  11  S.  W.  1001  (dissenting  opinion),  on  liability  of  city  for  inter- 
ruption or  diversion  of  natural  flow  of  surface  water  resulting  from  street  im- 
provements. 

Cited  in  note  in  30  A.  S.  R.  391,  on  municipal  liability  for  interferenoe  witli 
surface  waters  by  grading  streets. 

Distinguished  in  Pettigrew  v.  Evansville,  25  Wis.  223,  3  A.  R.  50,  holding 
that  municipal  corporation  cannot  lawfully  discharge  water  of  pond  through 
artificial  channel  upon  land  of  another  to  his  injury;  Bates  v.  Westborough,  151 
Mass.  74,  7  L.R.A.  156,  23  N.  E.  1070,  holding  town  liable  to  landowner  for 
damages  resulting  from  neglect  to  keep  sewers  free  from  obstructions. 

Disapproved  in  Gillison  v.  Charleston,  16  W.  Va.  282,  37  A.  R.  763,  holding  city 
liable  for  damages  resulting  to  abutting  lot  owner  from  grading  of  street  whereby 
water  is  collected  in  ditches  and  cast  in  body  upon  latter's  lot. 
—  Of  railroad  oompany. 

Cited  in  Morrison  v.  Bucksport  &  B.  R.  Co.  67  Me.  353,  holding  that  railroad 
company  may  prevent  accumulations  of  surface  water  from  passing  where  they 
were  accustomed  to  flow;  Cassidy  v.  Old  Colony  R.  Co.  141  Mass.  174,  5  N.  £. 
142,  holding  railroad  company  not  liable  for  cutting  off  all  natural  drainage  of 
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surface  water  from  adjacent  lands;  Schneider  t.  Missouri  P.  R.  Co.  29  Mo^  App. 
68,  holding  that  railroad  company  as  inferior  proprietor  may  build  solid  em- 
bankment to  protect  itself  from  surface  water  flowing  from  land  of  others; 
Morrissey  v.  Chicago,  B.  &  Q.  R.  Co.  38  Neb.  406,  66  N.  W.  946,  holding  rail- 
road company  not  liable  to  owner  of  adjacent  lands  incidentally  overflowed  by 
diversion  of  surface  water  by  erection  of  embankment  for  railroad  purposes; 
Waffle  V.  New  York  C.  R.  Co.  63  N.  Y.  11,  13  A.  R.  467,  holding  that  railroad 
company  has  right  to  drain  surface  water  from  its  lands  through  ditches  into 
stream  which  is  natural  outlet;  Jenkins  v.  Wilmington  &  W.  R.  Co.  110  N.  C. 
438,  16  S.  E.  193,  holding  lower  owner  not  entitled  to  recover  from  railroad  com- 
pany who  has  cut  ditches  and  conducted  surface  water  into  natural  watercourse 
in  reasonable  manner  and  for  proper  use;  JoUiffe  v.  Chesapeake  &  0.  R.  Co.  1 
Va.  Dec.  868,  20  8.  E.  781,  sustaining  rule  that  railroad  company  is  not  liable 
for  obstructing  or  repelling  flow  of  surface  water. 

Limited  in  Chicago  &  A.  R.  Co.  v.  Connors,  26  HI.  App.  661,  holding  railroad 
company  liable  for  damages  resulting  from  diversion  of  surface  water  from  its 
natural  channel  into  ditch  where  it  overflows  another's  lands. 

Disapproved  in  Gillham  v.  Madison  County  R.  Co.  49  111.  484,  96  A.  D.  627, 
holding  that  one  cannot  by  embankment  or  other  artificial  means,  obstruct  water 
in  its  natural  flow  and  thus  throw  it  back  upon  upper  proprietor;  Philadelphia, 
W.  &  B.  R.  Co.  V.  Davis,  68  Md.  281,  6  A.  S.  R.  440,  11  Atl.  822,  holding  that 
railroad  company  cannot  obstruct  by  embankment  flow  of  surface  water  so  as 
to  injure  upper  and  adjacent  lands;  Shane  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co. 
71  Mo.  238,  36  A.  R.  480,  holding  railroad  company  liable  for  stoppage  of  natural 
flow  of  surface  water  by  erection  of  embankment,  or  for  its  diversion  which 
causes  it  to  flow  upon  adjacent  land;  Cincinnati,  H.  &  D.  R.  Co.  v.  Ahr,  2  Cin. 
Sup.  Ct.  Rep.  604,  holding  one  liable  for  injuries  resulting  to  adjoining  owner  by 
erection  of  embankment  whereby  surface  water  of  adjoining  land  prevented  from 
flowing  in  its  natural  course  and  caused  to  flow  over  latter's  land. 
What  Is  surface  water. 

Distinguished  in  West  v.  Taylor,  16  Or.  165,  13  Pac.  666,  holding  stream  not 
mere  Surface  water  because  at  certain  points  it  spreads  over  meadow  and  flows 
without  deflned  banks. 
Damnum  absque  injuria. 

Cited  in  Nottingham  v.  Baltimore  &  P.  R.  Co.  3  MacArth.  617,  holding  no 
one  liable  to  another  in  damages  for  doing  with  his  own  whatever  he  is  per- 
mitted to  do  by  law;  Barnard  v.  Sherley,  135  Ind.  547,  41  A.  S.  R.  464,  24  L.R.A. 
668,  34  N.  E.  600,  holding  injuries  caused  by  work  which  cannot  be  carried  on 
elsewhere  than  where  nature  located  it.  or  where  public  necessity  requires  it  to 
be,  if  done  in  careful  manner,  not  actionable. 

87  AM.  DEC.   628.  OliARK  v.  PARKINSON,   10  AliliEN,   ISS. 
Who  may  be  removed  by  writ  of  possessloii. 

Cited  in  King  v.  Davis,  137  Fed.  198.  holding  that  writ  should  be  executed 
when  landlord  knew  of  ejectment  action  and  either  refused  to  defend  or  defended 
in  tenant's  name,  although  the  lease  has  terminated  and  landlord  has  taken 
possession;  Ritchie  v.  Johnson,  60  Ark.  651,  7  A.  S.  R.  118,  8  S.  W.  942,  holding 
that  party  holding  by  independent  and  paramount  title  will  not  be  turned  out 
by  writ  of  possession;  State  ex  rel.  Planet  Property  &  Financial  Co.  v.  Har- 
rington, 41  Mo.  App.  439,  holding  persons  in  possession  at  time  of  commencement 
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of  action  of  ejectment,  who  were  not  made  parties  to  action  not  affected  thereby, 
and  not  subject  to  ouster  under  writ  of  possession;  Fellows  v.  Loomis,  15  Pa. 
Dist.  R.  247,  holding  that  no  tenant  who  was  in  possession  of  premises  anterior 
to  commencement  of  action  can  be  dispossessed  upon  judgment  and  writ  of  pos- 
session to  which  he  is  not  party;  Cypreanson  v.  Berge,  112  Wis.  260.  87  N.  W. 
108],  holding  one  entitled  to  have  enforcement  of  judgment  in  ejectment  re- 
strained by  writ  of  possession  where  he  had  been  in  peaceful,  open,  visible,  and 
notorious  possession  for  more  than  two  years,  and  who  was  not  party  or  privy 
to  suit;  Smith  v.  Pretty,  22  Wis.  655,  holding  that  writ  of  possession  should  not 
be  executed  against  one  who  entered  into  possession  during  pendency  of  suit 
claiming  under  adverse  paramount  title. 

Cited  in  notes  in  39  A.  D.  313,  on  who  may  be  dispossessed  under  judgment  in 
ejectment;  50  A.  D.  788,  on  who  may  be  dispossessed  under  writ  of  habere  facias 
possessionem;  15  A.  S.  R.  61,  on  who  may  be  removed  under  writ  of  restitution. 

Distinguished   in   Monongahela  Valley  Camp-Meeting  Asso.   v.   Patterson,   11 
Pittsb.  L.  J.  N.  S.  280,  holding  that  writ  of  possession  cannot  be  executed  against 
a  corporation  which  was  not  in  being  at  commencement  of  ejectment  suit  and  was 
not  subsequently  made  a  party. 
Right  of  officer  to  Indemnity  when  serving  writ  of  possession. 

Cited  in  Com.  v.  Lennon,  172  Mass.  434,  52  N.  E.  821,  holding  that  officer  may 
require  bond  of  indemnity  from   party  who  calls  upon   him  to  serve  writ  of 
possession. 
Writ  as  protcK^tlon  to  officer. 

Cited  in  Sexton  v.  McDowd,  38  Mich.  148,  holding  that  writ  of  replevin  will 
not  protect  officer  in  taking  property  described  from  some  person  besides  defend- 
ant owning  and  holding  it  in  good  faith. 

87  AM.  DEC.  630,  STEVENS  v.  STEVENS,  10  AliliEN,  146. 
Priority  of  claim  for   purchase  money  over  homestead   exemption. 

Cited  in  Blevins  v.  Rogers,  32  Ark.  258,  holding  that  owner  of  homestead  has 
no  right  to  claim  homestead  as  agninst  person  paying  purchase  money  as  loan 
to  purchaser ;  Johnson  County  Sav.  Bank  v.  Carroll,  109  Iowa,  564,  80  N.  W. 
683  (dissenting  opinion),  on  right  to  claim  homestead  exemption  where  indebted- 
nesn  was  incurred  after  homestead  right  attached,  though  for  purchase  money. 

Cited  in  notes  in  99  A.  D.  675,  on  who  is  entitled  to  vendor's  lien  on  home- 
stead; 99  A.  D.  576,  on  right  of  third  party  loaning  money  for  purchase  of 
homestead  to  claim  vendor's  lien;  86  A.  S.  R.  175,  on  vendor's  lien  for  purchase 
money  of  homestead;  86  A.  S.  R.  181,  on  lien  for  money  borrowed  to  pay  pur- 
chase price  for  homestead. 

87  AM.  DEC.  632,  WIIiLARD  v.  KIMBAIiL,   10  ALLEN,  211. 
Tilabllity  of  sheriff  for  wrongful   levy. 

Cited  in  Boyden  v.  Frank,  20  111.  App.  169,  holding  replevin  writ  a  complete 
protection  to  officer  executing  it,  regardless  of  the  real  ownership  of  the  prop- 
erty: Adams  v.  Davis,  109  Ind.  10,  9  N.  E.  162,  holding  that  replevin  will  not 
lie  to  recover  possession  of  property  seized  by  virtue  of  irregular  warrant  for 
collection  of  taxes,  where  warrant  on  its  face  gives  officer  authority  to  act; 
Second  Nat.  Bank  v.  Dunn,  2  N.  Y.  Civ.  Proc.  Rep.  259,  63  How.  Pr.  434,  holding 
sheriff  pi^tected  for  obeying  replevin  process  valid  on  its  face. 
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^  On  goods  of  third  person. 

Cited  in  Walker  v.  Osgood,  53  Me.  422,  holding  it  sheriff's  duty  to  aeiiver 
goods  replevied  to  plaintiff  on  his  giving  bond  to  return  them  if  he  fails  to  es- 
tablish his  title;  Billings  v.  Thomas,  114  Mass.  570,  holding  that  one  whose  pos- 
session of  goods  is  merely  colorable  cannot  maintain  action  against  officer  for 
taking  them  upon  writ  of  replevin  against  true  owner;  Welter  v.  Jacobeon,  7 
N.  D.  32,  66  A.  S.  R.  632,  73  N.  W.  65,  holding  that  replevin  will  not  lie  against 
sheriff  for  taking  property  from  third  person  who  is  true  owner,  unless  he  fails 
to  deliver,  it  to  him  within  reasonable  time;  Curry  v.  Johnson,  13  R.  I.  121, 
holding  officer  not  liable  to  third  person  for  taking  goods  and  chattels  on  writ 
of  replevin  from  possession  of  defendant  named  in  writ. 

Distinguished  in  Williams  v.  Bunker,  78  Me.  373,  5  Atl.  882,  holding  one  who 
secures  issuance  of  writ  of  replevin  and  service  liable  in  trespass  where  property 
belonging  to  third  person  is  taken;  Manning  v.  Keenan,  73  N.  Y.  45,  holding 
process  in  replevin  so  fashioned  by  Code  that  it  does  not  per  se  protect  sheriff 
from  taking  property  from  any  person  other  than   particular  person. 

Disapproved  in  Sexton  v.  McDowd,  38  Mich.  148,  holding  that  officer  will  not 
be  protected  by  writ  of  replevin  in  seizing  property  of  some  person  besides  de- 
fendant; Vickery  v.  Crawford,  93  Tex.  373,  77  A.  S.  R.  891,  49  L.R.A.  773,  55 
S.  W.  560,  holding  sheriff  liable,  where  he  seizes  property  under  writ  of  seques- 
tratiou  from  owner  in  possession  who  is  stranger  to  writ. 
Wlion  property  Is  in  custody  of  law. 

Cited  in  White  v.  Dolliver,  113  Mass.  400,  18  A.  R.  502,  holding  that  prop- 
erty is  in  custody  of  law  while  sheriff  is  actually  engaged  in  transferring  posses- 
sion to  defendant  and  that  officer  cannot  be  disturbed  while  making  transfer; 
Mitchell  V.  Roberts,  50  N.  H.  486,  holding  that  until  property  passed  out  of 
officer's  control  by  sale  under  execution  or  other  legal  means,  it  remained  in 
custody  of  law  and  in  no  way  subject  to  creditor's  control;  Semel  v.  Dunn,  28 
N.  Y.  Civ.  Proc.  Rep.  206,  55  N.  Y.  Supp.  1006,  holding  property  in  hands  of 
officer  under  writ  of  replevin  in  custody  of  law. 

Cited  in  reference  note  in  99  A.  D.  91,  on  replevin  for  property  held  by  officer 
under  legal  process. 
Trial  of  title  in  replevin. 

Cited  in  note  in  80  A.  S.  R.  762,  on  trial  of  title  in  replevin  or  claim  and 
delivery. 

87   AM.   DEC.   6S5,   OILMAN  T.   EASTERN  R.    R.    CORP.    10   AliliEN, 

2S8,  Reaffirmed  on  later  appeal  In  IS  Allen,  48S. 
Assnmptlon  of  risks  by  servant. 

Cited  in  Gardner  v.  Michigan  C.  R.  Co.  58  Mich.  584,  26  N.  W.  301,  holding 
that  railroad  employee  assumes  ordinary  risks  of  work  for  which  he  hires. 

Cited  in  reference  note  in  92  A.  D.  286,  on  servant's  assumption  of  risk  of 
employment. 
—  Of  negligence  of  fellow  servant. 

Cited  in  Miller  v.  Southern  P.  Co.  20  Or.  285,  26  Pac.  70,  holding  train  em- 
ployees in  common  service  assume  risk  of  negligent  discharge  of  switchman's 
duty;  Price  v.  Houston  Direct  Xav.  Co.  46  Tex.  535,  holding  master  not  liable 
for  injuries  sustained  by  servant  through  negligence  of  fellow  servant. 

Cited  in  reference  notes  in  90  A.  D.  216,  on  liability  of  railroad  company  to 
employee  injured  by  fellow  servant;   92  A.  D.  286.  on  liability  of  master  for 
Am.  Dec.  Vol.  XH.— 8. 
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injury  to  servant  from  negligence  of  fellow  servant;  38  A.  D.  346;  99  A.  D. 
626,— on  liability  of  master  for  negligence  of  fellow  servants;  98  A.  D.  345, 
on  master's  liability  for  injury  to  one  employee  through  negligence  of  another; 
4  A.  S.  R.  264,  on  liability  for  act  of  fellow  servant. 

Cited  in  note  in  17  LJLA.(N.S.)    543,  on  duty  to  keep  switch  closed  as  a 
delegable  one. 
Who  are  fellow  servants. 

Cited  in  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa.  432,  5  W.  N.  a  436,  36 
Phila.  Leg.  Int.  275,  holding  mining  boss  and  driver  boss  fellow  servants  so  as 
to  prevent  recovery  from  mine  owner  for  death  of  latter  caused  by  negligence 
of  former;  Keystone  Bridge  Co.  v.  Newberry,  9  W.  N.  C.  652,  11  Pittsb.  L.  J. 
N.  S.  223,  88  Phila.  Leg.  Int.  311,  holding  workman  fellow  servant  of  gang 
boss  not  in  general  control  of  men  but  who  are  furnished  by  superintendent 
whose  orders  he  is  bound  to  obey;  Murray  v.  Fitchburg  R.  Co.  130  Mass.  99, 
holding  carpenter  at  work  in  manufacturing  establishment  fellow  servant  of 
superintendent  agent  and  servants  of  company  so  as  to  render  them  liable  for 
injuries  sustained  by  former  through  their  negligence. 

Cited  in  reference  notes  in  98  A.  D.  346;  5  A.  S.  R.  187,— on  who  are  fellow 
servants;  92  A.  D.  286,  on  who  are  fellow  servants  engaged  in  common  em- 
ployment. 

—  Railroad  employees,  generally. 

Cited  in  Richey  v.  Southern  R.  Co.  69  S.  C.  387,  48  8.  E.  285  (dissenting 
opinion),  on  liability  of  railroad  company  for  injuries  sustained  by  engineer 
through  failure  of  brakeman  to  properly  set  switch;  Brown  v.  Minneapolis  A 
St.  L.  R.  Co.  31  Minn.  553,  18  N.  W.  834,  holding  station  agent  and  engineer 
fellow  servants;  Miller  v.  Boston  &  M.  R.  Co.  128  Mass.  8,  holding  engineer 
and  fireman  fellow  servants  of  roadmaster  so  as  to  preclude  recovery  from 
company  for  injuries  caused  by  negligence  of  latter;  Hobson  v.  New  Mexico  & 
A.  R.  Co.  2  Ariz.  171,  11  Pac  545,  holding  teamster  working  on  grade  and 
locomotive  engineer  not  fellow  servants  so  as  to  preclude  former's  recovery  from 
company  caused  by  engineer's  negligence;  Brann  v.  Chicago,  R.  I.  &  P.  R.  Co. 
53  Iowa,  595,  36  A.  R.  243,  6  N.  W.  5,  holding  car  inspector  and  brakeman  not 
fellow  servants  so  as  to  preclude  recovery  from  company  by  latter  for  negli- 
ge'nce  of  former;  Dishon  v.  Cincinnati,  N.  O.  A  T.  P.  R.  Co.  126  Fed.  194, 
holding  section  hand  fellow  servant  of  train  crew  and  that  no  recovery  can 
be  had  for  his  death  caused  by  latter's  negligence,  notwithstanding  injury  oe- 
curred  after  working  hours;  Foster  v.  Minnesota  C.  R.  Co.  14  Wsol  360,  GiL 
277,  holding  section  hand  fellow  servant  of  train  crew  and  company  not  liable 
for  injury  to  former  caused  by  negligence  of  latter;  O'Brien  v.  Boaton  &  A.  R. 
Co.  188  Mass.  387,  52  A.  R.  279,  holding  member  of  repair  gang  employed  by 
railroad  company  fellow  servant  of  another  gang  of  men  employed  by  same 
company,  so  as  not  to  render  company  liable  for  injury  sustained  by  hand  car 
operated  by  latter  gang. 

—  Members  of  different  train  crews. 

Cited  in  St.  Tx)uis,  T.  M.  &  S.  R.  Co.  v.  Needham,  25  L.R.A.  833,  11  C.  C.  A. 
56,  27  U.  S.  App.  227,  63  Fed.  Ill,  holding  fireman  on  passenger  train  fellow 
servant  of  conductor  of  construction  train  so  as  to  preclude  recovery  from 
company  for  injuries  to  former  from  failure  of  latter  to  close  switch;  Hodgklns 
T.  Eastern  R.  Co.  119  Mass.  419,  holding  railroad  company  not  liable  for  in- 
juries sustained  by  brakeman  caused  by  making  up  of  train  by  fellow  servants 
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of  cars  with  platforms  of  unequal  height;  Lutz  v.  Atlantic  &  P.  R.  Co.  6  N. 
M.  496,  16  LJI.A.  819,  30  Pac.  912,  holding  conductor  fellow  servant  of  another 
train  crew  and  not  entitled  to  recover  from  company  for  injuries  sustained  in 
accident  in  which  negligence  of  train  crew  proximate  cause;  Norfolk  &  W.  R. 
Co.  V.  Lindamood,  1  Va.  Dec.  748,  14  S.  E.  694,  holding  locomotive  engineers 
on  same  road  fellow  servants  and  company  not  liable  for  injury  to  one  sus- 
tained through  negligence  of  other. 

—  Employee  riding  to  or  from  work  and  member  of  train  crew. 

Cited  in  Indianapolis  &  G.  Rapid  Transit  Co.  v.  Andis,  33  Ind.  App.  625,  72 
N.  £.  145;  Indianapolis  &  G.  Rapid  Transit  Co.  v.  Foreman,  162  Ind.  85,  102 
A.  S.  B.  186,  69  N.  E.  -669, — ^holding  track  laborer  of  interurban  railway  com- 
pany feUow  servant  of  passenger  car  crew  which  transports  kim  from  work 
and  not  entitled  to  recover  from  company  for  injuries  caused  by  negligence  of 
operator  of  car;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Clapp,  35  Ind.  App.  403,  74 
N.  E.  267;  Simmons  v.  Oregon  R.  Co.  41  Or.  151,  69  Pac.  440,— holding  em- 
ployee of  railway  company  traveling  free  to  and  from  work,  or  in  immediate 
connection  with  his  employment,  not  passenger,  but  fellow  servant  of  those  in 
charge  of  train;  Rilduff  v.  Boston  Elev.  R.  Co.  195  Mass.  307,  9  L.R4A.(N.S.) 
873,  81  N.  E.  191,  holding  member  of  construction  gang  of  street  railroad  com- 
pany fellow  servant  of  motorman  on  car  that  transports  them  to  and  from 
work,  so  as  to  preclude  his  recovery  from  company  for  injuries  caused  by 
motorman's  neglig^ce;  Roes  v.  New  York,  C.  &  H.  R.  R.  Co.  5  Hun,  488, 
holding  railroad  company  not  liable  to  its  surveyor  for  injury  sustained,  while 
being  transported  free  from  his  home  to  his  work,  which  was  caused  by  con- 
ductor's negligence;  lonnone  v.  New  York,  N.  H.  &  H.  R.  Co.  21  R.  I.  452, 
79  A.  a  R.  812,  46  LJtA.  730,  44  AtU  592,  holding  that  injury  resulting  to 
servant  of  railroad  company,  through  careless  management  of  its  train,  while 
servant  was  being  gratuitously  conveyed  home  after  work  must  be  regarded 
as  resulting  from  negligence  of  fellow  servant;  Ewald  v.  Chicago  &  N.  W. 
R.  Co.  70  Wis.  420,  5  A.  S.  R.  178,  36  N.  W.  12,  holding  engine  wiper  while 
going  to  and  from  work  on  company's  property  in  their  employ,  fellow  servant 
of  trainmen  on  freight  train  so  as  to  preclude  recovery  from  company  for  in- 
jury from  trainmen's  negligence. 

C^ted  in  notes  in  31  L.R.A.  322,  on  railroad  employees  or  officers  as  passen- 
gers while  being  transported  to  or  from  work;  50  L.R.A.  464,  on  positions  of 
servants  while  being  transported  on  vehicles  belonging  to  their  employers  as 
fellow  servants  of  those  in  charge  of  them. 

—  Employee  riding  to  or  from  work  and  servant  carrying  him,  generally. 
Cited  in  Taylor  v.  George  W.  Bush  &  Sons  Co.  (Del.)  12  LJELA.(N.S.)  853, 

66  Atl.  884,  holding  helper  on  coal  wagon  fellow  servant  of  driver  and  in 
master's  employ  while  going  to  stable  after  working  honrs  to  get  his  dinner 
pail;  McGuirk  v.  Shattuck,  160  Mass.  45,  39  A.  S.  R.  454,  35  N.  E.  110,  holding 
laundress  fellow  servant  of  coachman  while  being  conveyed  by  him  to  employer's 
home  and  master  not  liaUe  for  injury  sustained  through  ooaehman's  negligence. 
Liability  of  master  for  injury  to  servant  during  transportation,  gener- 
ally. 

Cited  in  Arkadelphia  Lumber  Co.  v.  Smith,  78  Ark.  505,  95  S.  W.  800, 
holding  servant  in  master's  employ  while  being  transported  to  his  home  from 
work  in  master's  hand  car  furnished  under  implied  contract. 

Distinguished  in  Doyle  v.  Fitchburg  R.  Co.  162  Mass.  66,  44  A.  S.  R.  335, 
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25  L.R.A.   157,   37   N.   E.   770,   holding   railroad  companj   liable  for   death   uf 
employee   while  travel ing  as   passenger  on  pass,  and   not  as  employee   where 
engineer  was  grossly  negligent. 
When  person  Is  within  contract  of  employment,  generally. 

Cited  in  McGregor  v.  Auld,  83  Wis.  539,  58  N.  W.  845,  holding  going  and 
coming  to  do  certain  work  in  particular  place  within  contract  to  do  such  work. 
Degree   of   care    required    of   master    In   providing   suitable    structures, 
tools  and  machinery. 

Cited  in  Adams  v.  West  Roxbury,  1  Haskell.  576,  F^.  Cas.  No.  67,  holding 
master  who  fails  to  use  due  care  in  furnishing  servant  suitable  kind  of  ex- 
plosive guilty  of  negligence;  Coombs  v.  New  Bedford  Cordage  Co.  102  Mass. 
572,  3  A.  R.  506,  holding  employer  bound  to  adopt  and  maintain  suitable  in- 
struments and  means  with  which  to  carry  on  business;  Johnson  v.  Boston  Tow- 
Boat  Co.  135  Mass.  209,  46  A.  R.  458,  holding  master  not  liable  for  injury  to 
servant  •  caused  by  defective  hoisting  appliances  where  defects  fault  of  fellow 
servant  whose  duty  it  was  to  keep  same  in  repair;  Moynihan  v.  Hills  Co.  146 
Mass.  586,  4  A.  S.  R.  348,  16  N.  E.  574,  holding  master  liable  for  injuries  to 
servant  caused  by  breaking  of  machine  while  servant  was  properly  using  same, 
where  break  was  an  old  one,  and  machine  had  not  been  inspected  for  two 
years  and  broken  rod  had  been  carrying  double  weight;  Arkerson  v.  Dennison, 
117  Mass.  407,  holding  master  liable  for  injuries  to  workman  sustained  through 
insecure  staging  furnished;  Morse  v.  Glendon  Co.  125  Mass.  282,  holding  master 
not  liable  for  death  of  servant  caused  by  explosion  of  cylinder  where  he  used 
due  diligence  in  its  purchase  and  in  having  it  tested;  Foster  v.  New  York,  N. 
H.  &  H.  R.  Co.  187  Mass.  21,  72  N.  E.  331,  holding  company  liable  for  injuries 
sustained  by  delivery  clerk  in  freight  house  from  stepping  through  hole  in  car 
where  latter  was  not  careless;  Mansfield  Coal  &  Coke  Co.  v.  McEnery,  91  Pa. 
185,  36  A.  R  662,  8  W.  N.  C.  81,  37  Phila.  Leg.  Int.  28,  holding  master  not 
liable  for  death  of  servant  caused  by  fall  of  master's  bridge,  where  master 
exercised  due  care  in  selecting  builder  of  bridge  and  in  absence  of  any  knowl- 
edge of  its  defective  condition;  Green  &  C.  Street  Pass.  R.  Co.  v.  Bresmer, 
97  Pa.  103,  10  W.  N.  C.  379,  holding  master  under  implied  contract  with  serv- 
ant to  adopt  and  maintain  suitable  instruments  and  means  with  which  to 
carry  on  business  in  which  they  are  employed;  Cooper  v.  Pittsburgh,  C.  &  St. 
L.  R.  Co.  24  W.  Va.  37,  holding  railroad  company  bound  to  furnish  reasonaUy 
fit  and  safe  appliances  for  its  cars  for  employee's  use  and  to  keep  same  in 
repair;    Schwarzschild   &   S.   Co.   v.  Weeks,  72   Kan.   190,   4   L.R.A.^N.S.)    515. 

88  Pac.  406,  holding  master  bound  to  take  reasonable  precautions  to  protect 
servant  from  injury. 

Cited  in  reference  notes  in  99  A.  D.  627,  on  duty  of  master  to  provide  safe 
machinery  and  appliances;  13  A.  R.  164,  on  master's  duty  as  to  safety  of 
servants. 

Cited  in  notes  in  21  A.  R.  581.  on  master's  duty  as  to  safety  of  premises  on 
which  servant  is  employed;  12  L.R.A.(N.S.)  856,  as  to  whether  relationship  of 
master  or  servant  still  exists  where  servant  goes  on  master's  premises  before 
hours  or  between  hours  of  actual  labor. 
—  Where  master  Is  a  railroad  company. 

Cited  in  St.  Louis  &  S.  E.  R.  Co.  v.  Valirius,  56  Ind.  511,  holding  railroad 
company  bound  to  procure  best  cars;  Tobey  v.  Taunton,  119  Mass.  404,  holding 
railroad  company  not  responsible  for  injuries  sustained  by  servant  through  bid- 
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den  defects  in  switch;  O'Donnell  v.  Allegheny  Valley  R.  Co.  69  Pa.  239,  98  A.  D. 
336,  holding  railroad  company  bound  to  fu]*ni8h  safe  and  sufficient  roadway  to 
its  servants  as  well  as  to  passengers;  Houston  &  T.  C.  R^  Co.  v.  Dunham,  49 
Tex.  181,  holding  railroad  company  bound  to  exercise  ordinary  care  in  sup- 
plying proper  track  and  roadbed  and  keeping  them  in  repair. 
Duty  to  exercise  care  in  selection  of  fellow  servant. 

Cited  in  Dillon  v.  Union  P.  R.  Co.  3  Dill.  319,  Fed.  Cas.  No.  3,916,  holding 
master  bound  to  use  ordinary  care  in  providing  competent  servants  and  safe 
structures  and  materials;  Baltimore  &  O.  R.  Co.  v.  Henthome,  19  C.  C.  A.  623, 
43  U.  S.  App.  113,  73  Fed.  634,  holding  evidence  of  engineer's  general  reputa- 
tion for  drunkenness  competent  in  personal  injury  action  against  company  by 
employee  for  purpose  of  showing  company's  negligence  in  retaining  incompetent 
employees;  Olsen  v.  North  Pacific  Lumber  Co.  40  C.  C.  A.  427,  100  Fed.  384, 
holding  duty  of  master  to  employ  careful  servants;  Acme  Coal  Min.  Co.  v. 
Mclver,  5  Colo.  App.  267,  38  Pac.  596,  holding  master  chargeable  with  negli- 
gence for  not  knowing  reputation  of  servant,  generally  known  to  be  negligent 
and  incompetent;  Hall  v.  Bedford  Quarries  Co.  156  Ind.  460,  60  N.  E.  149, 
holding  that  employer  who  negligently,  or  knowingly,  employs  or  retains  in 
his  service  incompetent  servant  is  liable  for  injuries  to  fellow  servant  caused 
by  incompetency  of  such  servant  imless  injured  servant  has  assumed  such  risk; 
Merchants'  Nat.  Bank  v.  Carhart,  95  Ga.  394,  51  A.  S.  R.  95,  32  L.R.A.  775, 
22  S.  E.  628,  holding  master  bound  to  use  proper  degree  of  diligence  in  keeping 
informed  of  servants'  habits  and  conduct;  Lawler  v.  Androscoggin  R.  Co.  62 
Me.  463,  16  A.  R.  492,  holding  master  liable  for  consequences  of  n^ligence  in 
selection  of  his  servants;  Norfolk  &  W.  R.  Co.  v.  Hoover,  79  Md.  253,  47 
A.  S.  R.  392,  25  L.R.A.  710,  29  Atl.  994,  holding  master  bound  to  use  reasonable 
care  in  selection  of  competent  fellow  servants;  Ford  v.  Fitchburg  R.  Co.  110 
Mass.  240,  14  A.  R.  598,  holding  railroad  company  liable  for  injuries  sustained 
by  engineer  by  defective  engine,  although  superintendent  and  directors  had  no 
knowledge  of  incompetency  of  its  repair  agents;  Holden  v.  Fitchburg  R.  Co. 
129  Mass.  268,  37  A.  R.  343,  holding  master  bound  to  use  reasonable  care  in 
selection  of  servants,  and  in  keeping  engines  and  buildings  in  fit  and  safe  con- 
dition; Harper  v.  Indianapolis  &  St.  L.  R.  Co.  47  Mo.  567,  4  A.  R.  353,  holding 
railroad  company  liable  for  injury  to  servant  caused  by  negligence  of  incom- 
petent fellow  servant,  where  company  failed  to  use  ordinary  care  in  selection 
of  servant;  Whittaker  v.  Delaware  A;  H.  Canal  Co.  126  N.  Y.  544,  27  N.  E. 
1042,  holding  master  presumed  to  have  knowledge  of  incompetency  of  servant 
which  continues  for  such  length  of  time  as  that  careful  and  diligent  supervision 
ought  to  bring  it  to  his  knowledge;  Faulkner  v.  Erie  R.  Co.  49  Barb.  324, 
holding  employer  responsible  for  injuries  to  employees  arising  from  its  personal 
neglect,  or  from  want  of  ordinary  care  in  selection  of  employees  and  machinery; 
Warner  v.  New  York  C.  R.  Co.  44  N.  Y.  465  (dissenting  opinion),  on  duty  of 
railroad  company  in  its  selection  of  servants;  Green  v.  Western  American  Co. 
30  Wash.  87,  70  Pac.  310,  upholding  presumption  that  mining  company  has 
knowledge  of  incompetency  of  pit  boss  where  his  incompetent  acts  occurred  so 
frequently  that  they  must  necessarily  been  brought  to  its  notice. 

Cited  in  reference  notes  in  69  A.  D.  320,  on  liability  of  master  for  injury 
caused  by  incompetent  fellow  servant;  92  A.  D.  286,  on  duty  of  master  to 
select  careful  and  skilful  servants. 

Cited  in  notes  in  25  L.R.A.  716,  on  liability  of  master  for  injuries  to  one 
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Bervant  by  incompetency  of  fellow  ■erymni  due  to  use  of  liquor;  40  L.R^.  148, 
on  employment  of  persons  having  habits  of  intoxication;  41  L.RA.  47,  on 
employer's  liability  to  injured  servant  predicated  from  constructive  knowledge 
as  to  capacity  of  servants;  41  luR.A.  98,  on  general  reputation  of  delinquent 
servant  as  notice  to  master  of  his  incapacity;  48  L.R.A.  389,  390,  on  evidence 
of  delinquent  servant's  reputation  as  tending  to  show  culpability  on  master's 
part;  14  LuRJ^.(N.S.)  758,  759,  on  evidence  of  specific  instances  to  prove  char- 
acter of  servant  in  action  against  master  for  injury  to  fellow  servant;  14 
LJLA..(N.S.)  762,  on  master's  knowledge  or  lack  of  knowledge  as  affected  by 
admissibility  of  evidence  of  specific  instances  to  prove  character  of  servant  in 
action  by  other  servant  for  injury;  14  LJLA.(N.S.)  770,  772,  on  evidence  of 
specific  instances  to  prove  character  of  servant  for  intemperance  in  action 
against  master  by  other  servant  for  personal  injury;  11  E.  R.  C.  245,  on  duty 
of  keeping  competent  servants. 

Distinguished  in  Baulee  v.  New  York  &  H.  R.  Co.  12  Abb.  Pr.  N.  S.  310,  62 
Barb.  629,  6  Lans.  436,  holding  railroad  company  not  liable  for  injury  of  one 
servant  by  fellow  sei-vant  merely  because  latter  &as  committed  previous  negli- 
gent act. 
Negligence  as  question  for  court  or  jury. 

Cited  in  Huddleston  v.  Lowell  Mach.  Shop,  106  Mass.  282,  holding  negligence 
of  servant  in  falling  through  floor  in  master's  shop  question  for  jury;  Rumaey 
V.  Delaware,  L.  ft  W.  R.  Co.  6  Kulp,  359,  holding  question  of  conductor's  con- 
current negligence  one  for  jury. 
Burden  of  showing  servant's  unfitness  and  master's  knowledge. 

Cited  in  The  Antonio  Zambrana,  89  Fed.  60,  holding  burden  on  injured  serv- 
ant to  prove  master's  negligence  in  employing  or  continuing  employment  of 
incompetent  servant;  Davis  v.  Detroit  &  M.  R.  Co.  20  Mich.  105,  4  A.  R.  364, 
holding  burden  of  proof  to  establish  unfitness  of  fellow  servant  and  master's 
knowledge  of  it  upon  plaintiff  in  personal  injury  action;  Brickner  v.  New  York 
C.  R.  Co.  2  Lans.  506,  holding  burden  on  defendant  in  action  for  death  of  car- 
penter in  its  employ  caused  by  unsafe  scaffolding,  constructed  by  incompetent 
persons,  to  show  that  competent  persons  constructed  it  in  proper  manner; 
M'Guire  v.  Lehigh  Valley  R.  Co.  215  Pa.  618,  64  Atl.  825,  holding  burden  of 
proof  on  plaintiff  in  action  for  damages  against  railroad  company  for  death 
of  brakeman  to  show  company  did  not  exercise  proper  care  in  selecting  its 
officers  and  employees. 
Burden  of  proving  due  care. 

Cited  in  reference  notes  in  87  A.  D.  682,  on  necessity  of  plaintiff  proving^ 
in  action  of  negligence,  that  he  used  due  care;   88  A.  D.  622,  as  to  whether 
burden  of  proof  rests  on  plaintiff  to  show  want  of  contributory  negligence;  92 
A.  D.  242,  on  proof  of  due  care  by  plaintiff  in  action  for  negligence. 
What  constitutes   unfit  servant. 

Cited  in  note  in  48  L.R.A.  373,  on  what  constitutes  an  unfit  servant. 
Contributory  negligence  of  infant. 

Cited  in  Hill  v.  Gust,  55  Ind.  45,  holding  fact  that  employee  of  tender  years 
could  have  seen  by  use  of  his  eyesight  that  his  employment  was  dangerous 
not  sufficient  to  constitute  contributory  negligence. 
Contributory  negligence  as  barring  recovery. 

Cited  in  reference  note  in  97  A.  D.  499,  on  right  of  plaintiff  to  recover  in 
negligence  where  he  was  himself  negligent. 
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87  AM.  DEC.  641,  FARWEUi  ▼.  MATHER,  10  AliLEN,  M2. 

SnlBclency  of  memorandum  In  writing. 

Cited  in  Hazard  v.  Day,  14  Allen,  487,  92  A.  D.  790,  holding  telegraph  dis- 
patches insufficient  to  constitute  memorandum  in  writing  where  they  fail  to 
describe,  mention  or  refer  to  subject  of  contract. 

Cited  in  reference  notes  in  7  A.  D.  381,  on  necessity  that  instrument  required 
to  be  in  writing  be  complete  in  itself  or  by  reference  to  another  instrument; 
92  A.  D.  497,  on  when  memorandum  required  by  statute  of  frauds  is  sufficient; 
92  A.  D.  794,  on  what  memorandum  required  by  statute  of  frauds  of  contract 
relating  to  lands  must  state;  4  A.  S.  R.  823,  on  sufficiency  of  memorandum  of 
sale  of  land  under  statute  of  frauds. 

Cited  in  note  in  96  A.  D.  675,  as  to  what  memorandum  is  sufficient  to  satisfy 
statute  of  frauds. 
Parol  erldencc  to  Interpret  memorandum. 

Cited  in  Mead  v.  Parker,  115  Mass.  413,  15  A.  R.  110,  holding  that  house 
mentioned  in  written  contract  to  convey  realty  may  be  identified  by  parol 
evidence;  Hurley  v.  Brown,  98  Mass.  545,  96  A.  D.  671,  holding  parol  evidence 
admissible  to  apply  description  to  house  and  lot  designated  in  memorandum 
as  situated  on  certain  street,  which  was  owned  by  vendor  at  time  of  signing 
memorandum;  Gardner  v.  Hazelton,  121  Mass.  494,  holding  parol  evidence  iiot 
admissible  to  show  that  memorandum  in  writing  was  contract  to  assign  lease, 
instead  of  contract  to  lease  premises  described;  Baker  v.  Hall,  158  Mass.  361, 
33  y.  E.  612;  Ryder  v.  Loomis,  161  Mass.  161,  36  N.  E.  836,— holding  parol  evi- 
dence admissible  for  showing  position  of  parties  and  their  relation  to  any  prop- 
erty that  will  satisfy  description  in  memorandum. 

Cit/d  in  reference  note  in  96  A.  D.  283,  on  right  to  interpret  memorandum 
required  by  statute  of  frauds  by  parol  evidence. 

87  AM.  DEC.  644,  SVfEESY  ▼.  OLD  COLONY  A  N.  R.  CO.   10  ALLEN, 

S68. 
Sufficiency  of  declaration  in  negligence  action. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Marbury  Lumber  Co.  125  Ala.  237,  50 
L.R.A.  620,  28  So.  438;  Traak  v.  Shotwell,  41  Minn.  66,  42  N.  W.  699,— holding 
declaration  in  negligence  action  ought  to  state  obligation  or  duty  towards 
plaintiff  which  defendant  has  left  undischarged;  Boardman  ▼.  Creighton,  93 
Me.  17,  44  Atl.  121;  Mexican  Nat  R.  Co.  v.  Cmm,  6  Tex.  Civ.  App.  702,  25  S. 
W.  1126, — holding  allegation  of  facts  in  declaration  in  negligence  action  to  show 
duty  owing  by  defendant  necessary. 

Cited  in  note  in  50  L.RJL  214,  on  averment  of  duty  as  an  element  of  negli- 
gence. 
Who  are  licensees. 

Cited  in  Gibson  v.  Leonard,  143  111.  182,  36  A.  S.  R.  378,  17  L.R.A.  688,  82 
N.  E.  182,  holding  fire  insurance  patrolman  entering  burning  building  to  save 
property  mere  licensee;  Davis  v.  Central  Cong.  Soc.  129  Mass.  367,  37  A.  R. 
368,  holding  church  member  invited  to  attend  meeting  of  religious  society  not 
mere  licensee;  Chenery  v.  Fitchburg  R.  Co.  160  Mass.  211,  22  L.R.A.  575,  35 
N.  E.  554,  holding  use  of  railroad  crossing  by  public,  unexplained,  does  not  raise 
presumption  of  license;  Sullivan  v.  Boston  k  A.  R.  Co.  156  Mass.  378,  31  N. 
E.  128,  holding  boy  who  goes  upon  roof  of  railroad  company's  shed  to  recover 
ball  batted  thereon  at  most  mere  licensee;   Barry  v.  Calvary  Cemetery  Asto. 
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106  Mo.  App.  358,  80  S.  W.  709,  holding  owner  of  cemetery  lot  Mho  leaYcs  road- 
way in  cemetery  and  walks  across  grounds  mere  licensee;  McCann  v.  Thiele- 
mann, 36  Misc.  145,  72  N.  Y.  Supp.  1076,  holding  one  whose  only  right  to  use 
path  across  vacant  unfenced  city  lot  is  failure  of  owner  to  object,  mere  licensee. 
« Person  entering  premises  for  his  own  convenience. 

Cited  in  Fans  v.  Hoberg,  134  Ind.  269,  39  A.  S.  R.  261,  33  N.  E.  1028,  hold- 
ing that  owner  owes  no  duty  to  guard  elevator  shaft  as  to  person  entering  store- 
room to  look  for  drayman;  Plummer  v.  Dill,  156  Mass.  426,  32  A.  S.  R.  463,  31 
N.  E.  128,  holding  woman  entering  building  for  her  own  convenience  and  not  to 
transact  business  of  any  kind  with  any  occupant  mere  licensee:  Converse  v. 
Walker,  30  Hun,  596,  holding  owner  and  proprietor  of  hotel  owes  no  duty  to 
keep  premises  in  safe  condition  to  one  merely  taking  refuge  therein  from  storm ; 
Pittsburgh,  Ft.  W.  A  C.  R.  Cg.  v.  Bingham,  29  Ohio  St.  364,  23  A.  R.  751, 
holding  railroad  company  not  liable  for  injury  caused  by  falling  of  portion  of 
roof  of  station  house  upon  one  using  same  for  mere  purpose  of  shelter  from 
storm. 

—  Persons  having  business  with  employees. 

Cited  in  Berlin  Mills  v.  Croteau,  32  C.  C.  A.  126,  50  U.  8.  App.  419,  88  Fed. 
860,  holding  stranger  who  goes  into  sawmill  proper  to  collect  money  from  em- 
ployee mere  licensee;  Illinois  C.  R.  Co.  v.  Hopkins,  200  111.  122,  65  N.  E.  666 
(affirming  100  111.  App.  594),  holding  person  who  goen  upon  depot  platform  to 
deliver  meals  to  railway  clerk  not  mere  licensee;  Wencker  v.  Missouri,  K.  &  T. 
R.  Co.  169  Mo.  592,  70  S.  W.  145,  holding  one  who  enters  caboose  for  sole  pur- 
pose of  bearing  lunch  to  trainmen  mere  licensee;  Wool  wine  v.  Chesapeake  &  O. 
R.  Co.  (Manning  v.  Chesapeake  &  0.  R.  Co.)  36  W.  Va.  329,  32  A.  S.  R,  859, 
16  L.R.A.  271,  16  S.  E.  81,  holding  no  duty  imposed  upon  owner  or  occupant  of 
telegraph  office  to  keep  its  premises  in  safe  and  suitable  condition  for  persons 
paying  friendly  call  on  operator. 
liiabillty  for  injuries  to  persons  going  beyond  invitation  or  rules. 

Cited  in  Pelton  v.  Schmidt,  97  Mich.  231,  56  N.  W.  689,  denying  recovery  to 
teamster  falling  into  trap  door  while  passing  to  desk  in  middle  of  store  without 
any  invitation  to  do  so;  Straut  v.  Soderer,  53  Mo.  38,  holding  owner  of  grocery 
store  not  liable  for  death  of  one  caused  by  fall  down  cellar  stairway,  while 
going  through  private  alley,  by  rear  entrance  not  designed  for  such  use,  late 
at  night,  after  business  hours;  Pierce  v;  Whitcomb,  48  Vt.  127,  21  A.  R.  120, 
holding  that  if  one's  want  of  common  care  and  prudence  in  doing  what  he  is  not 
invited  to  do  is  cause  of  injury,  he  cannot  recover  damages. 

—  Passengers,    generally. 

Cited  in  Bon  v.  Railway  Pass.  Assur.  Co.  56  Iowa,  664,  41  A.  R.  127,  10  N. 
W.  225,  denying  recovery  to  passenger  injured  while  standing  on  steps  of  moving 
train  in  known  violation  to  company's  rules:  Baltimore  &  Y.  Turnp.  Road 
V.  Cason,  72  Md.  377,  20  Atl.  113,  denying  right  of  recovery  by  passenger  on 
front  platform  of  street  railway  car  who  slipped  off  and  was  injured:  Tlickey 
V.  Boston  &  L.  R.  Co.  14  Allen,  429,  holding  railroad  company  not  liable  for 
injuries  sustained  by  passenger  in  consequence  of  his  voluntarily  and  unneces- 
sarily standing  on  platform  of  moving  train;  Ounderman  v.  Missouri,  K.  ft 
T.  R.  Co.  58  Mo.  App.  370,  holding  passenger  who  goes  upon  railroad  company's 
freight  platform  mere  licensee;  Dotson  v.  Erie  R.  Co.  68  N.  J.  L.  679,  54  Atl. 
827,   holding  that   passenger   in   order   to   maintain  liability   against  company 
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for  injury  received  from  passing  trains  must  use  platform  for  purposes  for 
which  it  is  adapted;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Krouse,  30  Ohio  St.  222, 
holding  railroad  company  does  not  owe  care  due  passenger  to  one  getting  on 
and  off  moving  train  for  purpose  of  getting  money  due  him  from  conductor; 
Conroy  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  96  Wis.  243,  38  L.R.A.  419,  70  N.  W. 
486,  holding  railroad  company  not  liable  to  passenger  who  leaves  place  of  safety 
and  approaches  scene  of  wreck  from  motives  of  curiosity,  and  is  injured. 

Distinguished  in  Bailey  v.  Tacoma  Traction  Co.  16  Wash.  48,  47  Pac.  241, 
holding  it  not  negligence  per  se  for  passenger  to  stand  on  front  platform  of 
street  railway  car. 
« Passengers  on  elevators. 

Cited  in  Amerine  v.  Porteous,  105  Mich.  347,  63  N.  W.  800,  denying  existence 
of  invitation  to  outside  parties  to  use  freight  elevator  as  passenger  elevator; 
Morrison  v.  Burgess  Sulphite  Fibre  Co.  70  N.  H.  406,  85  A.  S.  R.  634.  47  Atl. 
412,  denying  recovery  by  servant  for  injuries  sustained  by  using  elevator  for 
different  purpose  than  that  intended  by  master. 
Liability   for  dangerous  premises,   generally. 

Cited  in  notes  in  50  A.  D.  783,  on  liability  of  tenant  or  occupant  to  third  per* 
son  for  nuisances  or  injuries  from  failure  to  repair;  34  A.  R.  233,  235,  on  lia- 
bility for  injury  through  dangerous  premises;  69  A.  R.  24,  on  recovery  for 
injuries  received  by  defendant's  maintenance  of  dangerous  machinery  on  prem- 
ises; 100  A.  S.  R.  200,  on  liability  in  absence  of  privity  for  negligence  as  to 
premises  and  structures;  5  L.R.A.  580,  581,  on  liability  of  owner  of  private 
premises  for  neglect  to  keep  them  in  repair. 
Care  required  of  owner  or  occupant  of  premises  toward  licensee. 

Cited  in  Anderson  v.  Scully,  31  Fed.  161,  holding  that  owner  of  vessel  owes 
no  duty  to  licensee  crossing  his  boat  to  keep  all  possible  modes  of  crossing  safe; 
Pomponio  v.  New  York,  N.  H.  &  H.  R.  Co.  06  Conn.  528,  50  A.  S.  R.  124,  32 
L.R.A.  630,  34  Atl.  491,  holding  landowner  in  respect  to  positive  active  negli- 
gence owes  as  high  duty  to  licensee  while  on  his  premises  as  to  person  invited; 
Chesley  v.  Rocheford,  4  Neb.  (Unof.)  768,  96  N.  W.  241;  Palmer  v.  Byrd,  131 
IlL  App.  496, — ^holding  owner  of  land  and  buildings  assumes  no  duty  to  one 
on  premises  by  permission  only,  except  to  refrain  from  wilful  injurious  acts; 
Johnson  v.  Paducah  Laundry  Co.  122  Ky.  369,  5  L.R.A.(N.S.)  733,  92  S.  W. 
330,  holding  laundry  company  not  liable  for  injuries  sustained  by  one  who  left 
street  for  his  own  purposes  and  fell  into  company's  vat  situated  four  feet  from 
street;  Reardon  v.  Thompson,  149  Mass.  267,  21  N.  E.  369,  holding  open  hole, 
which  is  not  concealed  otherwise  than  by  darkness,  danger  which  licensee  must 
avoid  at  his  peril;  Benson  v.  Baltimore  Traction  Co.  77  Md.  536,  39  A.  S.  R. 
486,  20  L.R.A.  714,  26  Atl.  973,  denying  recovery  to  student  falling  into  un- 
covered vat  while  class  is  inspecting  power  house  under  permission;  Parker  v. 
Portland  Pub.  Co.  69  Me.  173,  31  A.  R.  262,  holding  that  publishing  company 
owes  no  duty  to  mere  licensee  to  keep  hall  and  elevator  way  in  safe  condition; 
Northwestern  Kiev.  R.  Co.  v.  O'Malley,  107  111.  App.  699;  Union  Stock  Yards 
ft  Transit  Co.  v.  Rourke,  10  111.  App.  474, — holding  owner  of  private  grounds 
owes  no  duty  to  Idlers  or  licensees  to  keep  them  in  safe  condition;  Illinoii;  C. 
R.  Co.  V.  Godfrey,  71  111.  50^,  22  A.  R.  112,  holding  that  mere  naked  license 
or  permission  to  enter  or  pass  over  estate  will  not  create  duty  on  part  of  owrer 
to  provide  against  danger  of  accident;  Evansville  &  T.  H.  R.  Co.  v.  Grifiin,  100 
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Ind.  221,  60  A.  R.  783,  holding  tbat  owner  of  lands  owes  no  duty  to  keep  them 
free  from  pitfalls  to  one  who  passes  over  them  for  his  own  accommodation  by 
permission  of  former;  Moffatt  v.  Kenny,  174  Mass.  311,  54  N.  E.  860,  holding 
that  licensee  going  upon  land  of  another  must  take  it  as  he  finds  it,  subject 
to  right  of  protection  from  any  wanton  or  intentional  injury  on  part  of  land 
owner;  Galveston  Oil  Co.  v.  Morton,  70  Tex.  400,  8  A.  S.  R.  611,  7  S.  W.  756, 
holding  that  owner  of  land  owes  no  duty  to  mere  licensee  to  protect  him  from 
injury  from  dangerous  machinery  which  he  has  right  to  erect;  Missel  v.  Len- 
nox, 84  C.  C.  A.  243,  156  Fed.  347,  holding  owners  of  elevator  owe  no  duty  of 
care  to  one  present  without  invitation  express  or  implie4. 

Cited  in  reference  notes  in  10  A.  S.  R.  399,  on  right  of  trespasser  or  mere 
licensee  to  recover  for  injuries  sustained  on  land  of  another;  50  A.  S.  R.  133, 
on  duty  of  owner  of  premises  to  licensee  and  persons  there  by  invitation. 

Cited  in  notes  in  26  A.  R.  566,  on  liability  of  owner  of  dangerous  premises  for 
injury  to  one  lawfully  thereon;  46  LJR.A.  61,  62,  on  liability  of  occupant  of 
premises  to  servants  of  other  persons  entering  them  as  mere  licensees;  17 
Ii.R.A.(N.S.)  918,  920,  on  duty  of  owner  of  premises  to  protect  licensee  against 
hidden  dangers. 

—  Duty  of  railroad  company. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Sides,  129  Ala.  399,  29  So.  798,  holding  rail- 
road company  not  liable  for  death  of  at  least  mere  licensee  crossing  its  premises 
caused  by  fall  into  well;  Chicago  &  W.  I.  R.  Co.  v.  Gardanier,  116  111.  App. 
619;  Donaldson  v.  Milwaukee  &  St.  P.  R.  Co.  21  Minn.  293;  Carr  v.  Missouri 
P.  R.  Co.  196  Mo.  214,  92  S.  W.  874;  Redigan  v.  Boston  &  M.  R.  Co.  155  Mass. 
44,  31  A.  S.  R.  620,  14  L.R.A.  276,  28  N.  E.  1133,— holding  that  railroad  com 
pany  owes  no  duty  to  take  care  of  licensee,  except  not  to  wantonly  or  wilfully 
injure  him;  Chenery  v.  Fitchburg  R.  Co.  160  Mass.  211,  22  LJLA.  575,  35  N. 
E.  654,  holding  that  railroad  company  owes  no  duty  to  mere  licensee  to  run 
its  trains  with  special  precautions;  Egan  v.  Montana  C.  R.  Co.  24  Mont.  569, 
63  Pac.  831,  holding  railroad  company  owes  no  greater  duty  to  licensee  by 
sufferance  or  tolerance  when  running  through  city  or  town  than  it  does  to 
naked  trespasser;  Ferguson  v.  Virginia  &  T.  R.  Co.  13  Nev.  184,  holding  one 
who  uses  railroad  crossing  by  mere  license  of  company  takes  it  with  all  its  im- 
perfections; Quants  v.  Southern  R.  Co.  137  N.  C.  136,  49  S.  E.  79,  holding  rail- 
road company  owes  no  duty  to  licensee  passing  through  its  station  to  keep  door 
twelve  feet  from  passageway  closed;  Cederson  v.  Oregon  R.  &  Nav.  Co.  38  Or. 
343,  62  Pac.  637;  Davis  v.  Chicago  &  N.  W.  R.  Co.  58  Wis.  646,  49  A.  R.  607, 
17  N.  W.  406, — holding  railroad  company  owes  licensee  on  right  of  way  different 
degree  of  care  than  that  due  trespasser. 

Cited  in  notes  in  90  A.  D.  56,  on  liability  of  railroad  company  maintaining 
structure  causing  injury  to  person  on  highway;  1  L.R.A.  158,  on  negligence 
regarding  stations;  3  L.R.A.  74,  on  duty  of  carrier  of  passengers  to  furnish  safe 
approaches,  platforms,  etc 

—  Toward  infant  licensee. 

Cited  in  Vanderbeck  v.  Hendry,  34  N.  J.  L.  467,  holding  owner  of  dangerous 
premises  owes  no  duty  to  mere  infant  licensee,  except  to  refrain  from  wilful 
injurious  acts. 
Assmnptlon  of  risks  by  licensee,  generally. 

Cited  in  Zoebisch  v.  Tarbell,  10  Allen,  385,  87  A.  D.  660,  holding  one  who  at 
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best  IB  acting  under  implied  license  takes  upon  himself  risk  of  perils  to  which  he 
is  exposed  in  going  to  places  not  intended  or  prepared  for  visitors  or  strangers; 
Smith  V.  Day,  86  Fed.  62;  Indiana,  B.  &  W.  R.  Co.  v.  Bamhart,  316  Ind.  399, 
16  N.  E.  121;  Lake  Erie  &  W.  R.  Co.  ▼.  Maus,  22  Ind.  App.  36,  51  N.  E.  736; 
Bentley  t.  Loverodc,  102  111.  App.  166;  Doud  ▼.  Chicago,  M.  &  St.  P.  R.  Co, 
84  Wis.  105,  36  A.  S.  R.  917,  20  LJLA.  627,  64  N.  W.  24,--holding  licensee 
who  enters  upon  or  uses  premises  by  permission  only  enjoys  license  subject  to 
its  concomitant  perils. 

—  Risk  assumed  by  entering  one's  priTate  apartments.  . 

Cited  in  Schmidt  v.  Bauer,  80  CaL  566,  6  L.R.A.  680,  22  Pac.  266,  holding  one 
who  enters  private  apartments  of  another  as  mere  licensee  assumes  all  attend- 
ant risks;  Glaser  v.  Rothschild,  106  Mo.  App.  418,  80  S.  W.  332,  holding  owner 
or  ooenpant  of  premises  owes  no  duty  to  one,  in  search  of  toilet  by  permission, 
to  keep  premises  in  safe  condition. 

—  By  infant  licensee. 

Cited  in  Williams  v.  Behnont  Coal  &  Coke  Co.  66  W.  Va.  84,  46  S.  E.  802, 
holding  principle  of  assumption  of  known  risks  and  dangers  applicable  to  minors. 
Degree  of  care  due  trespasser  or  intruder. 

Cited  in  Severy  v.  Nickerson,  120  Mass.  306,  21  A.  R.  514,  holding  that  owner 
of  vessel  owes  no  duty  to  intruder  to  keep  vessel  in  suitable  and  safe  con- 
dition; Beinhorn  v.  Griswold,  27  Mont.  79,  94  A.  S.  R.  818,  69  L.R.A.  771,  69 
Pac.  667,  holding  landowner  owes  no  active  duty  to  mere  licensee  or  naked  tres- 
passer to  use  care  in  providing  against  danger  of  accident;  Emery  v.  Roanoke 
Nav.  &  Water  P.  Co.  Ill  N.  C.  94,  17  L.R.A.  699,  16  S.  E.  18,  holding  that  land 
owner  owes  no  duty  to  trespasser  or  mere  licensee  to  keep  premises  in  safe 
condition,  egccept  to  not  wilfully  or  wantonly  injure  him;  Illinois  C.  R.  Co.  v. 
Eicher,  202  111.  o56,  67  N.  E.  376  (dissenting  opinion),  on  rights  of  trespassers 
and  licensees. 

Cited  in  reference  notes  in  91  A.  D.  129,  on  landowner's  liability  for  negli- 
gent injury  of  trespasser;  96  A.  D.  686,  on  liability  of  owner  for  negligence 
causing  injury  to  trespasser;  11  A.  S.  R.  588,  on  right  of  trespasser  to  recover 
for  injuries  by  dangerous  contrivance;  38  A.  S.  R.  222;  42  A.  S.  R.  388, — on 
liability  of  owner  of  realty  to  trespasser. 

Cited  in  notes  in  23  A.  R.  183,  on  duty  of  owner  of  land  to  one  coming  there- 
on without  invitation  express  or  implied;  46  L.R.A.  63,  on  liability  of  occupant 
of  premises  to  servants  of  others  entering  them  as  trespassers. 

—  On  railroad  property. 

Cited  in  Central  R.  Co.  v.  Brinson,  70  Ga.  207 ;  Wabash  R.  Co.  ▼.  Jones,  163 
HI.  167,  45  N.  E.  50;  St.  Louis  &  S.  F.  R.  Co.  v.  Bennett,  16  C.  C.  A.  300,  32 
U.  S.  App.  621,  69  Fed.  525;  Illinois  C.  R.  Co.  v.  O'Connor,  189  Dl.  569,  59  N. 
E.  3098, — holding  that  railroad  company  owes  no  duty  to  trespasser  upon  its 
right  of  way  except  that  it  will  not  wilfully  injure  him;  Lary  v.  Cleveland,  C. 
C.  t  I.  R.  Co.  78  Ind.  323,  41  A.  R.  572,  holding  that  railroad  company  owes 
intruder  upon  its  premises  no  duty  to  keep  them  in  safe  condition;  Cleveland, 
C.  C.  k  St  L.  R.  Co.  V.  Adair,  12  Ind.  App.  669,  39  N.  E.  672;  Donnelly  v. 
Boston  &  M.  R.  Co.  161  Mass.  210,  24  N.  E.  38, — ^holding  that  railroad  com- 
pany owes  no  duty  to  look  out  for  trespasser  who  is  upon  its  right  of  way; 
Earl  V.  Chicago,  R.  I.  &  P.  R.  Co.  109  Iowa,  14,  77  A.  S.  R.  516,  79  N.  W. 
381,  holding  person  in  caboose  for  purpose  of  visiting  passenger  and  with  no 
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intention  of  becoming  passenger  tre sparser  and  entitled  to  no  care  from  com- 
pany; Akers  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  58  Minn.  540,  60  N.  W.  669; 
Johnson  v.  Boston  &  M.  R.  Co.  125  Mass.  75, — ^liolding  that  railroad  company 
owe^  trespasser  no  duty  to  keep  platform  and  roadbed  in  good  condition. 

—  On  property  of  municipal  corporation. 

Cited  in  Clark  v.  Manchester,  62  N.  H.  677,  holding  that  municipal  corporar 
tion  owes  no  duty  to  trespasser  upon  its  land. 

—  Towards  Infant  trespasser. 

Cited  in  Felton  v.  Aubrey,  20  C.  C.  A.  436,  43  U.  S.  App.  278,  74  Fed.  350, 
holding  that  railroad  company  owes  no  higher  duty  to  trespassing  infant  than 
to  adult;  Hargreaves  v.  Deacon,  25  Mich.  1,  holding  owners  of  private  property 
not  liable  for  death  of  child  caused  by  leaving  cistern  unguarded,  where  latter 
was  intruder;  Ryan  v.  Towar,  128  Mich.  463,  92  A.  S.  R.  481,  55  L.R.A,  310, 
87  N.  W.  644;  Frost  v-  Eaatern  R.  Co.  64  N.  H.  220,  10  A.  S.  R  396,— holding 
that  landowner  owes  no  duty  to  trespassing  infant  to  keep  premises  in  safe  con- 
dition. 

Care  required  of  owner  or  occupant  of  premises  toward  persons  present 
by  invitation. 

Cited  in  Bennett  v.  Louisville  &  N.  R.  Co.  102  U.  S.  577,  26  L.  ed.  235;  Carle- 
ton  V.  Franconia  Iron  &,  Steel  Co.  09  Mass.  216, — ^holding  owner  or  occupant  of 
land  liable  in  damages  to  those  coming  on  it,  using  due  care,  at  his  invitation 
or  inducement,  on  any  business  to  be  transacted  with,  or  permitted  by  him, 
for  injury  occasioned  by  unsafe  condition  of  land;  Alabama  Steele  &  Wire  Co. 
V.  Clements,  146  Ala.  250,  40  So.  971,  holding  owner  or  occupant  of  premises  owes 
duty  to  one  present  at  his  invitation  to  nee  that  premises  are  in  reasonably 
safe  condition;  Brown  v.  Sennett,  68  Cal.  226,  58  A.  R.  8,  9  Pac.  74,  to  point 
that  one  who  imdertakes  to  do  act  or  discharge  duty,  by  which  conduct  of  others 
may  be  properly  governed,  bound  to  perform  it  in  such  manner  that  those 
acting  upon  faith  of  such  performance  shall  not  \ye  injured;  Mandeville  Mills 
V.  Dale,  2  Ga.  App.  607,  58  S.  E.  1060,  holding  owner  or  occupant  of  premises  " 
owes  duty  to  one  present  at  his  invitation  to  exercise  ordinary  care  in  keeping 
premises  and  approaches  in  safe  condition;  Baltimore  &  O.  R.  Co.  v.  Rose,  65 
Md.  485,  4  Atl.  899,  holding  owner  of  pier  over  which  vesselmen  have  right 
to  pass  bound  to  keep  same  in  safe  condition;  Smith  v.  Benick,  87  Md.  610, 
42  L.R.A.  277,  41  Atl.  56,  holding  owner  and  occupant  of  premises  owes  duty 
to  one  present  by  invitation  to  exercise  due  and  reasonable  care  that  his  premises 
shall  be  reasonably  safe  and  free  from  concealed  perils,  while  latter  is  in  exer- 
cise of  due  care;  Elliott  v.  Pray,  10  Allen,  378,  87  A.  D.  653,  holding  owner  of 
building  liable  for  injuries  sustained  by  one,  having  lawful  occasion  to  use  en- 
trance and  stairs,  by  fall  tlirough  open  trap  door;  (^oombs  v.  New  Bedford  Cord- 
age Co.  102  Mass.  572,  3  A.  R.  506,  holding  one  who  allows  dangerous  place  to 
exist  on  premises  occupied  by  him,  liable  for  injury  to  another  entering  upon 
premises  by  invitation,  using  due  care,  and  ignorant  of  danger;  Mellen  v.  ;Mor- 
rill,  126  Mass.  545,  30  A.  R.  695.  holding  it  negligence  for  occupant  of  building 
to  invite  person  to  enter  upon  dangerous  place  without  warning;  Parker  v. 
Barnard,  135  Mass.  116.  46  A.  R.  450.  holding  owner  or  occupant  of  building 
liable  for  injuries  to  police  officpr  who  enters  building  in  night  time  upon  find- 
ing doors  open  and  falls  into  unguarded  elevator  well;  Ramsay  v.  C.  K.  Eddy 
&  Sons,  123  Mich.  158,  82  N.  W.  127   (disspnting  opinion),  on  duty  of  owner  or 
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occupant  to  keep  premises  in  safe  condition;  Mc€k»vern  v.  Standard  Oil  Co.  11 
App.  Div.  588,  42  N.  Y.  Supp.  595,  holding  oil  company  bound  to  keep  its 
premises  in  safe  condition  for  protection  of  brakeman  who  goes  thereon  for  busi- 
ness purposes. 

Cited  in  reference  notes  in  87  A.  D.  659;  1  A.  S.  R.  489,— on  liability  of  land- 
owner for  injuries  to  persons  coming  on  premises;  15  A.  S.  R.  374,  on  liability 
of  owner  of  premises  for  injury  to  persons  lawfully  thereon;  4i8  A.  S.  R.  553, 
on  liability  of  owner  to  one  injuried  while  on  his  premises  by  invitation. 

Cited  in  notes  in  87  A.  D.  661,  662;  31  A.  S.  R.  524,  525, — on  owner's  liability 
to  persons  coming  on  his  premises. 

Cited  in  notes  in  9  L.R.A.  641,  on  liability  of  landowner  to  one  on  premises 
by  invitation;  46  L.R.A.  43,  on  duty  of  owner  of  premises  to  one  invited  thereon; 
46  L.R.A.  59,  on  liability  of  occupant  of  premises  to  servants  of  other  persons 
invited  thereon  expressly  or  by  implication;  19  E.  R.  C.  101,  on  duty  of  owner 
or  occupant  of  premises  to  warn  guest  of  danger  to  be  avoided. 
— >Duty  of  carrier  towards  passengers  and  patrons. 

Cited  in  Texas  &  St.  L.  R.  Co.  v.  Orr,  46  Ark.  182,  holding  railroad  company 
bound  to  keep  platforms  in  safe  condition  for  passengers;  Bachant  v.  Boston 
&  M.  R.  Co.  187  Mass.  392,  105  A.  S.  R.  408,  73  N.  E.  642,  holding  that  railroad 
company  owes  consignee  of  goods  in  car  duty  of  placing  car  where  it  can  be 
unloaded  with  safety  and  convenience;  Chance  v.  St.  Jjouis,  I.  M.  &  S.  R.  Co. 
10  Mo.  App.  351,  holding  railroad  company  owes  passenger  protection  against 
every  injury  human  foresight  can  avoid  so  long  as  he  is  upon  their  premises  and 
acting  in  conformity  with  their  rules;  Bellman  v.  New  York  C.  &  H.  R.  R. 
Co.  42  Hun,  130,  holding  it  conductor's  duty  to  exercise  greatest  care  and  cau- 
tion in  providing  for  passenger's  safety. 
—  Duty  of  railroad  company  to  furnish  safe  crossings. 

Cited  in  Central  R.  ft  Bkg.  Co.  v.  Robertson,  95  Ga.  430,  22  S.  E.  551,  holding 
railroad  company  owes  duty  to  public  to  keep  bridge,  which  it  has  undertaken  to 
build  and  repair  for  public  use,  in  safe  condition;  Lake  Shore  &  M.  S.  R.  Co. 
v.  Bodemer,  139  111.  596,  32  A.  S.  R.  218,  29  N.  E.  692,  holding  that  footmen 
induced  to  enter  and  pass  over  railroad  company's  right  of  way  have  right  to 
assume  that  it  is  in  safe  condition;  Murphy  v.  Boston  &  A.  R.  Co.  133  Mass. 
121,  holding  railroad  company  which  so  constructs  private  crossing  over  its 
tracks,  at  grade,  in  city,  that  it  is  held  out  as  suitable  place  for  foot  passengers 
to  cross,  liable  for  injury  to  person  crossing  caused  by  negligence  of  its  servants; 
Stewart  v.  Cincinnati,  W.  &  M.  R.  Co.  89  Mich.  315,  17  L.R.A.  539,  50  N.  W. 
852,  holding  that  railroad  company  owes  use  of  ordinary  care  to  see  that  farm 
crossing  is  not  dangerous  to  those  who  accept  invitation  to  use  it;  Louisville, 
N.  O.  &  T.  R.  Co.  V.  Thompson,  64  Miss.  584,  1  So.  840,  holding  railroad  com- 
pany bound  to  use  reasonable  care  to  protect  persons  from  injury  while  crossing 
its  track  through  opening  in  standing  train  made  for  public  convenience;  Moore 
V.  Wabash,  St.  L.  k  P.  R.  Co.  84  Mo.  481,  holding  railroad  company  bound  to 
keep  crossing  reasonably  safe  for  travel,  where  it  has  induced  public  to  use  it 
as  such;  Coulter  v.  Great  Northern  R.  Co.  5  N.  D.  568,  67  N.  W.  1046,  holding 
railroad  company  owes  same  duty  to  persons  crossing  track  at  point  acquiesced 
in  by  it  as  public  crossing  as  if  highway  in  fact  legally  laid  out. 

Cited  in  reference  notes  in  90  A.  D.  65,  on  duty  of  railroad  company  to  main* 
tain  flagman  at  crossing:  00  A.  D.  751,  on  duty  and  liability  of  railroad  corn- 
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pany  to  travelers  at  crossing;  90  A.  D.  751,  on  duty  of  traveler  to  look  out  for 
approaching  train  at 'railroad  crossing;  37  A.  R.  444,  on  recovery  l^  one  invited 
by  flagman  to  cross  railroad;  8  A.  S.  R.  345,  on  liability  of  railway  company 
for  negligence  of  crossing  flagman. 

Cited  in  notes  in  7  L.R.A.(N.S.)  597,  on  general  nature  of  duty  owed  by  rail- 
road company  to  <me  who  with  its  permission  uses  private  crossing  constructed 
by  it;  15  L.R.A.(N.6.)  804,  on  duty  of  one  crossing  railroad  trade  as  affected 
by  flagman's  signal  to  proceed. 

—  Duty  of  railroad  company  to  maintain  safe  premises. 

Cited  in  St.  Louis,  L  M.  ft  S.  R.  Co.  v.  Dooley,  77  Ark.  561,  92  S.  W.  789, 
holding  railroad  company  liable  for  injuries  to  one  sustained  by  its  failure 
to  use  ordinary  care  to  keep  stile  over  its  fence  in  safe  condition,  where  it  has 
induced  persons  to  cross  same;  Wagner  v.  Boston  Elev.  R.  Co.  188  Mass.  437, 
74  N.  £.  919,  holding  railroad  company  owes  duty  to  employee  of  contractor 
of  using  due  care  to  prevent  his  being  injured  from  exposure  to  unusual  and 
unknown  dangers  by  negligent  running  of  its  surface  cars  beneath  platform 
where  he  was  at  work. 

—  Duty  of  merchant  or  trader  to  customer. 

Cited  in  Nave  v.  Flack,  90  Ind.  205,  46  A.  R.  206,  holding  grain  dealer  bound 
to  maintain  safe  drive  way  for  use  of  customers;  Thiele  v.  McManus,  3  Ind. 
App.  132,  28  N.  E.  327,  holding  storekeeper,  inviting  public  to  enter  building 
for  purposes  of  trade,  not  imder  obligation  to  one  not  of  class  of  persons 
invited,  to  guard  open  hatchway;  Barrett  v.  Black,  56  Me.  498,  96  A.  D.  497, 
holding  lessee  of  private  wharf  bound  to  exercise  due  diligence  to  keep  wharf 
safe  for  all  who  have  occasion  to  use  it;  Gaffney  v.  Brown,  150  Mass.  479,  23 
N.  £.  233,  holding  keeper  of  public  dining  room  owes  it  to  customer  to  keep 
room  and  approaches  in  reasonably  safe  condition;  Shaw  v.  Goldman,  116 
Mo.  App.  332,  92  S.  W.  165,  holding  that  proprietor  of  furniture  store  owes 
duty  to  customers  to  use  ordinary  care  in  keeping  premises  in  safe  condition: 
True  V.  Meredith  Creamery,  72  N.  H.  154,  55  Atl.  893,  holding  proprietor  of 
creamery  bound  to  exercise  ordinary  care  to  protect  patron  against  dangers  rea- 
sonably to  be  apprehended  from  operation  of  machinery  at  place  commonly  used 
by  patrons;  Leary  v.  Woodruff,  4  Hun,  99,  holding  lessee  of  warehouse  and  wharf 
bound  to  keep  premises  and  approaches  thereto  in  suitable  order  for  business; 
Sunderlin  v.  Hollister,  4  App.  Div.  478,  38  N.  Y.  Supp.  682,  holding  duty  of 
storekeeper  to  keep  premises  in  safe  condition  for  customers;  Hart  v.  Grennell, 
122  N.  Y.  371,  25  N.  E.  354,  holding  storekeeper  does  not  warrant  safety  of 
customer  coming  upon  his  premises. 

Distinguished  in  Smith  v.  Parkersburg  Co-operative  Asso.  48  W.  Va.  232, 
37  S.  E.  645,  holding  owner  of  store  liable  for  injuries  sustained  by  customer 
caused  by  falling  into  unguarded  elevator  shaft  in  back  part  of  store  xiear  when* 
goods  desired  were  on  exhibition. 

—  Duty  of  keeper  of  places  of  amusement  to  famish  safe  premises. 
Cited  in  Brezee  v.  Powers,  80  Mich.  172,  45  N.  W.  130,  holding  owner  of  opera 

house  owes  duty  to  those  invited  upon  his  premises  to  keep  side  entrance  used 
by  public  in  safe  condition. 

—  Duty  of  charitable  institution  to  student. 

Cited  in  Abston  v.  Waldon  Academy,  118  Tenn.  24,  11  L.RJ^.(N.S.)    1179, 
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102  8.  W.  351,  holding  managers  of  charitable  institution  liable  for  personal 
injury  to  students  caused  by  failure  to  erect  fire  escapes. 

—  Duty  of  landlord  to  tenant. 

Cited  in  Minor  v.  Sharon,  112  Mass.  477,  17  A.  R.  122,  holding  owner  of  house 
liable  to  tenant  for  damages  resulting  from  attack  of  small-pox,  where  landlord 
knew  house  was  infected,  without  disclosing  fact  to  tenant;  Looney  ▼.  McLean, 
129  Mass.  33,  37  A.  R.  295,  holding  landlord  liable  for  injuries  to  tenant  caused 
by  defective  stairway  which  he  impliedly  induces  her  to  use  as  means  of  access 
to  shed. 

—  liiability  of  landlord  for  condition  of  premises  in  tenant's  possession. 

Cited  in  Larue  ▼.  Farren  Hotel  Co.  116  Mass.  67,  holding  owner  of  store  build- 
ing liable  for  injuries  sustained  by  tenant's  customer  by  reason  of  opening  in 
sidewalk  in  front  of  store  which  was  left  there  in  original  construction  of  store; 
Olson  T.  Schulte,  67  Minn.  494,  64  A.  S.  R.  437,  36  L.R.A.  790,  70  N.  W.  779, 
holding  landlord  liable  to  employee  of  tenant  for  safe  condition  of  elevator. 

Cited  in  note  in  46  L.R.A.  97,  on  liability  of  contractor  to  servant  of  lessee 
of  contractee. 

—  Duty  of  one  tenant  of  building  towards  another. 

Cited  in  McCormick  v.  Anistaki,  66  N.  J.  L.  211,  49  Atl.  505,  holding  tenant 
of  lower  floor  of  building  owes  duty  to  tenant  of  upper  floor  to  keep  common 
hallway  in  reasonably  safe  condition. 

—  As  to  safety  of  private  way. 

Cited  in  Crogan  v.  Schiele,  53  Conn.  186.  55  A.  R.  88,  1  Atl.  899,  holding 
owner  of  factory,  who  has  so  made  way  leading  thereto  as  to  invite  people  to 
pass  over  it,  boimd  to  keep  it  free  from  danger;  Rooney  v.  Woolworth,  74 
Conn.  720,  52  Atl.  411;  Rooney  v.  Woolworth,  78  Conn.  167,  61  Atl.  366,— hold- 
ing storekeeper  liable  for  injuries  resulting  to  one  from  former  leaving  dark, 
unguarded  areaway  in  direct  line  of  travel  open:  Corrigan  v.  Union  Sugar  Re- 
finery, 98  Mass.  577,  96  A.  D.  685,  holding  master  liable  for  injury  to  person 
in  passage  way  by  permission  occasioned  by  servant  carelessly  throwing  keg 
out  of  window,  where  way  is  held  out  as  public  way;  Minneapolis  Mill  Co.  v. 
Wheeler,  31  Minn.  121,  16  N.  W.  698,  holding  owner  of  thoroughfare  open  to 
public  bound  to  keep  it  in  repair. 

—  Toward  infant  attracted  to  premises. 

Cited  in  Keffe  v.  Milwaukee  &  St.  P.  R  Co.  21  Minn.  207, 18  A.  R.  393,  holding 
owner  of  dangerous  machinery  standing  in  open  space  bound  to  use  reasonable 
care  to  protect  children,  where  such  machinery  is  of  attractive  character. 
"What   oonstitntes    invitation    by   owner   or    occupant   to   enter   or    nse 
premises. 

Cited  in  The  Joseph  Stickney,  31  Fed.  156,  holding  passenger  on  tug  invited 
to  enter  employee's  cabin  where  door  open  and  hooked  in  that  position;  Foster 
V.  Portland  Gold  Min.  Co.  52  C.  C.  A.  393,  114  Fed.  613,  holding  mining  company 
impliedly  invites  public  to  treat  tract  of  land  upon  which  it  has  erected  dwelling 
houses,  as  residence  tract;  Lawson  v.  Shreveport  Waterworks  Co.  HI  La.  74, 
35  So.  390,  holding  invitation  to  use  bridge  implied,  where  owner  of  land  has 
allowed  public  to  use  road  for  years  and  constructs  bridge  over  bayou  in  same; 
Phillips  V.  Burlington  Library  Co.  55  N.  J.  L.  307,  27  Atl.  478,  holding  gist  of 
liability  for  injuries  sustained  by  one  upon  premises  of  another  is  whether 
person  injured  entered  premises  on  motives  of  his  own  or  was  induced  to  do  so 
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by  owner,  or  occupant;  Furey  v.  New  York,  C.  &  H.  R.  R.  Co.  67  N.  J.  L.  270,  51 
Atl.  505,  denying  no  implied  invitation  to  one  painting  shed  for  railroad  company 
to  use  opening  between  cars  on  track  next  to  shed  as  passage  way;  Blackwell 
V.  Lynchburg  &  D.  R.  Co.  Ill  N.  C.  151,  32  A.  S.  R.  786,  17  L.R.A.  729,  16  S.  E. 
12,  holding  failure  of  blasting  gang  to  give  costomary  warning  of  approaching 
danger  to  public  creates  appearance  of  safety. 

—  To  cross  at  railway  crossing,  generally. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.- v.  Czaja,  59  111.  App.  21,  holding  cross  walk 
over  track  at  railroad  station  invitation  to  passengers,  incoming  or  outgoing, 
to  use  it;  Hanks  v.  Boston  &  A.  R.  Co.  147  Mass.  495,  18  N.  E.  218,  holding 
that  invitation  to  cross  railroad  track  may  be  established  although  there  is  no 
public  wa^  beyond;  Sutton  v.  New  York,  C.  &  H.  R.  R.  Co.  4  Hun,  760,  holding 
invitation  to  cross  railroad  track  at  certain  place  implied  by  acquiescence  of 
company  in  permitting  people  to  acquire  habit;  San  Antonio  ft  A.  P.  R.  Co.  v. 
Montgomery,  31  Tex.  Civ.  App.  491,  72  S.  W.  616,  holding  invitation  to  use  foot- 
path across  railway  tracks  not  inferred  from  mere  public  use  without  objection; 
Nichols  V.  Washington,  O.  ft  W.  R.  Co.  83  Va.  99,  5  A.  S.  R.  267,  5  S.  E.  171, 
holding  invitation  by  railroad  company  to  use  opening  between  two  freight  cars 
on  switch  in  direct  line  of  path  to  depot  as  place  of  crossing  implied  by  its  ac- 
quiescence in  its  habitual  use;  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Coilman,  30 
Ind.  App.  462,  66  N.  E.  179;  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Schneider,  40 
Ind.  App.  38,  80  N.  E.  985, — holding  failure  of  street  crossing  signal  bell  to  ring 
raises  presumption  of  safety;  Chicago  ft  E.  T.  R.  Co.  v.  Boggs,  101  Ind.  522,  51 
A.  R.  761 ;  Hinkle  v.  Richmond  ft  D.  R,  Co.  109  N.  C.  472,  26  A.  S.  R.  581,  13 
S.  E.  884, — holding  f-'lure  of  engineer  to  sound  cust(Hnary  whistle  at  crossing 
creates  appearance  of  safety;  Pittsburgh,  C.  ft  St.  L.  R.  Co.  ▼.  Yundt,  78  Ind. 
.173,  41  A.  R.  580;  Richmond  v.  Chicago  ft  W.  M.  R.  Co.  87  Mich.  374,  49  N.  W. 
621, — holding  absence  of* flagman  at  crossing  indication  that  crossing  was  safe; 
Johanson  v.  Boston  ft  M.  R.  Co.  .153  Mass.  57,  26  N.  E.  426,— holding  it  question 
for  jury  whether  flagman's  attitude  conveyed  assurance  that  it  was  safe  to  cross, 
and  invitation  to  do  so;  Edwards  v.  Chicago  ft  A.  R.  Co.  94  Mo.  App.  36,  67 
8.  W.  950,  holding  direction  of  flagman  to  cross  in  front  of  moving  train  renders 
company  liable  for  injuries  caused  thereby;  Work  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
45  C.  C.  A.  101,  105  Fed.  874  (dissenting  opinion),  as  to  flagman's  absence 
constituting  invitation  to  cross  track;  Fusili  v.  Missouri  P.  R.  Co.  45  Mo.  App. 
535;  Missouri,  K.  ft  T.  R.  Co.  v.  Ray,  25  Tex.  Civ.  App.  567,  63  S.  W.  912,— 
holding  flagman's  signal  to  cross  indication  that  crossing  is  safe;  Conaty  v.  New 
York,  N.  H.  ft  H.  R.  Co.  164  Mass.  572,  42  N.  E.  103,  holding  raising  of  gates 
at  crossing  indication  that  crossing  was  free. 

—  To  walk  along  railroad  track. 

Cited  in  Richards  v.  Chicago,  St.  P.  ft  K.  C.  R.  Co.  81  Iowa,  426,  47  N.  W.  63, 
holding  invitation  to  walk  along  railroad  track  not  implied  from  invitation  to 
cross  tracks  implied  from  company's  conduct. 

—  To  go  npon  lands  adjacent  to  sidewalk. 

Cited  in  Holmes  v.  Drew,  151  Mass.  578,  25  N.  £.  22,  holding  traveller  im- 
pliedly invited  to  use  sidewalk  built  by  abutting  owner  so  as  to  apparently  con- 
stitute public  sidewalk;  Early  v.  Lake  Shore  ft  M.  S.  R.  Co.  66  Mich.  349,  33 
N.  W.  813,  holding  railroad  company  not  liable  for  injuries  sustained  by  one 
falling  into  excavation  situated  far  enough  from  street  to  protect  travellers; 
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Kelley  v.  Colnmlms,  41  Ohio  St.  263,  holding  invitation  to  go  upon  lands  adja- 
cent to  sidewalk  not  implied  from  fact  that  pavement  was  continuous  from  side- 
walk on  street  over  such  lands. 

—  To  enter  priTate  way. 

Cited  in  Baltimore  &  O.  S.  W.  R.  Co.  v.  Slaughter,  167  Ind.  330,  119  A.  S. 
R.  603,  7  L.R.A.(N.S.)  597,  79  N.  E.  186,  holding  invitation  to  use  way  may  be 
implied  from  manner  of  construction  and  acquiescence  in  its  continued  use; 
Learoyd  v.  Grodfrey,  138  Mass.  315,  holding  that  intestate  had  right  to  suppose 
from  appearance  of  premises  that  intended  mode  of  approach  to  tenement  was 
over  space  where  well  was;  Stevens  v.  Nichols,  155  Mass.  472,  15  L.R.A.  469, 
29  N.  E.  1150,  holding  fact  that  private  passageway  is  paved  does  not  constitute 
invitation  to  public  to  enter. 

—  Keeping  of  mall  tM>x  as  invitation  to  letter  carrier. 

Cited  in  Gordon  v.  Cummings,  152  Mass.  513,  23  A.  S.  R.  846,  9  L.R.A.  640, 

25  N.  E.  978,  holding  that  mail  carrier  entered  building  by  implied  authority 
where  several  letter  boxes  were  placed  in  hallway. 

—  Of  infant  by  attractive  nature  of  premises. 

Cited  in  McAllister  v.  Jung,  112  111.  App.  138,  holding  unguarded  live  ground 
rail  not  of  such  character  as  to  be  attractive  to  young  child  so  as  to  induce 
him  to  come  upon  roadbed;  Daniels  v.  New  York  &  N.  E.  R.  Co.  154  Mass.  349, 

26  A.  S.  R.  263,  13  L.R.A.  248,  28  N.  E.  283,  holding  invitation  to  come  upon 
premises  not  implied  against  railroad  premises  where  boy  was  attracted  to 
premises  by  turn-table  thereon;  Wheeling  &  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St. 
235,  122  A.  S.  R.  503,  19  L.R.A.(N.S.)  1136,  83  N.  E.  66,  11  A.  &  E.  Ann.  Cas. 
981 ;  Turess  v.  New  York,  S.  &  W.  R.  Co.  61  N.  J.  L.  314,  40  Atl.  614,— holding 
invitation  by  railroad  company  to  child  to  play  on  its  turntable  not  implied 
from  fact  that  it  is  attractive  to  children;  Paolino  v.  McKendall,  24  R.  I.  432, 
06  A.  S.  R.  736.  60  L.R.A.  133,  53  Atl.  268,  holding  that  implied  invitation  to 
infant  who  has  been  allured  to  premises  by  fire  cannot  be  extended  farther  than 
to  cast  legal  duty  upon  occupier  not  to  wilfully  injure  him;  Galligan  v.  Meta- 
comet  Mfg.  Co.  143  Mass.  527,  10  N.  E.  171,  holding  that  merely  abstaining 
from  driving  children  off  is  not  invitation  which  would  impose  any  duty  or  re- 
sponsibility for  condition  of  lot. 

Distinguished  in  Indianapolis  v.  Emmelman,  108  Ind.  630,  68  A.  R.  66,  9  N.  E. 
155,  holding  city  liable  for  injuries  to  child  caused  by  its  falling  into  unguarded 
excavation  which   was  calculated  to  attract  children. 
Ck>ntributory  negligence  as  bar  to  recovery. 

Cited  in  Wabash,  St.  L.  &  P.  R.  Co.  v.  Central  Trust  Co.  23  Fed.  738,  holding 
that  contributory  negligence  will  not  prevent  recovery  if  it  would  have  existed, 
or  no  injury  would  have  resulted  but  for  the  primary  wrong. 

Cited  in  note  in  9  L.R.A.  643.  on  contributory  negligence  as  defeating  recovery. 

Distinguished  in  Riest  v.  Goshen,  42  Ind.  339,  holding  that  negligence  of  city 
in  not  repairing  bridge  did  not  relieve  one  injured  thereby  from  duty  of  using 
due  care. 
Who  may  complain  of  negligence. 

Cited  in  reference  notes  in  32  A.  S.  R.  869,  as  to  who  may  complain  of  neg- 
ligence; 32  A.  S.  R.  566,  as  to  what  privity  of  contract  will  justify  recovery  for 
negligence. 

Cited  in  note  in  46  L.R.A.  36,  on  breach  of  duty  as  foundation  of  servant's 
Am.  Dec.  VoL  XII.— 9. 
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right  to  reooTer  from  person  other  than  master  for  injuries  received  in  per- 
formance of  ooDtract. 

87  AM.  DBC.   658,  SXIilOT  t.  PRAT,   10  AliliEN,   878. 
Duty  towards  licensee  to  keep  premises  In  safe  condition. 

Cited  in  Indiana,  B.  ft  W.  R.  Co.  v.  Bamhart,  115  Ind.  399,  16  N.  E.  121, 
holding  licensee  who  enters  upon  or  uses  premises  by  permission  only  accepts 
all  perils;  Plummer  ▼.  Dill,  156  Mass.  426,  32  A.  S.  R.  463,  31  N.  K  128,  liold> 
ing  owner  of  building  not  liable  for  injuries  sustained  by  woman  who  enters 
building  solely  for  her  own  convenience  and  not  to  transact  business  with  any 
occupant;  Parker  t.  Portland  Pub.  Co.  69  Me.  178,  81  A.  R.  262,  holding  pub- 
lishing company  not  liable  for  injuries  sustained  by  mere  licensee  caused  by 
unsafe  condition  of  hall  and  elevator  way. 
Duty  toward  trespasser  to  keep  premises  in  safe  condition. 

Cited  in  Hargreaves  ▼.  Deacon,  25  Mich.  1,  holding  owner  of  private  property 
not  liable  for  death  of  child  caused  by  leaving  cistern  unguarded,  where  latter 
mere  intruder. 

Cited  in  reference  note  in  91  A.  D.  129,  on  landowner's  liability  for  negligent 
injury  of  trespasser. 

Duty  towards  one  present  by  invitation  to  keep  premises  in  safe  con- 
dition. 
Cited  in  Low  v.  Grand  Trunk  R.  Co.  72  Me.  313,  39  A.  R.  331,  holding  wharf 
owners  owe  duty  to  custom  officers  to  keep  same  in  safe  and  suitable  condition; 
Carleton  v.  Franconia  Iron  &  Steel  Co.  99  Mass.  216,  holding  owner  or  occupant 
of  land  liable  in  damages  to  those  coming  on  it,  using  due  care,  at  his  invitation 
or  inducement,  on  any  business  to  be  transacted  with,  or  permitted  by  him,  for 
injury  occasioned  by  unsafe  condition  of  street;  Coombs  v.  New  Bedford  Cordage 
Co.  102  Mass.  572,  3  A.  R.  606,  holding  one  who  allows  dangerous  place  to  exist 
on  premises  occupied  by  him,  liable  for  injury  to  another  entering  upon  prem- 
ises by  invitation,  using  due  care,  and  ignorant  of  danger;  Johnson  v.  Spear,  76 
Mich.  139,  15  A.  S.  R.  298,  42  N.  W.  1092,  to  point  that  owner  of  real  property 
is  liable  to  any  one  whom  he  expressly  or  impliedly  invites  upon  his  premises 
and  is  injured  by  concealed  defect  thereon;  Riley  t.  Lissner,  160  Mass.  330,  36 
N.  E.  1130,  holding  person  liable  for  personal  injuries  resulting  trom  his  conduct 
leading  another  into  trap;  Mulchey  t.  Methodist  Religious  Soc  126  Mass.  487, 
holding  church  society  which  accepts  and  uses  staging  and  invites  painter  to 
come  upon  it  to  paint  church,  liable  for  injuries  resulting  from  negligent  con- 
struction of  staging;  Barowski  v.  Schulz,  112  Wis.  415,  88  N.  W.  236,  holding 
owner  of  building  liable  for  injuries  to  one  present  at  his  request  to  repair  roof, 
caused  by  fall  through  open  imguarded  hatchway  in  dangerous  proximity  to 
passageway  in  which  he  was  walking. 

Cited  in  reference  notes  in  87  A.  D.  652 ;  1  A.  S.  R.  489, — on  liability  of  land- 
owner for  injuries  to  persons  coming  on  premises. 

Cited  in  notes  in  59  A.  D.  735,  on  liability  of  owner  of  premises  for  injuries 
to  visitors  and  persons  entering  by  invitation ;  87  A.  D.  661,  662,  on  liability  of 
owner  for  injuries  to  persons  coming  on  his  premises;  26  A.  R.  564,  566,  on  lia- 
bility of  owner  of  dangerous  premises  for  injury  to  one  lawfully  there<Hi;  31 
A.  S.  R.  524f  on  owner's  liability  to  persons  coming  on  his  premises. 
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—  As  to  tenant. 

Cited  in  Sawyer  v.  McGillicuddy,  81  Me.  318,  10  A.  S.  R.  260,  3  L.R.A.  458, 
17  Atl.  124,  holding  landlord  bound  to  suitably  care  for  and  maintain  common 
stairway  for  tenants;  Looney  t.  McLean,  129  Mass.  33,  37  A.  R.  295,  holding 
landlord  liable  for  injuries  to  tenant  caused  by  defective  stairway  which  he 
impliedly  induces  her  to  use  as  means  of  access  to  shed. 

—  As  to  employee  of  tenant  or  contractor. 

Cited  in  Burner  v.  Higman  ft  S.  Co.  127  Iowa,  580,  108  N.  W.  802,  holding 
landlord  liable  with  tenant  for  injuries  to  licensee  of  tenant  resulting  from 
negligent  construction  and  maintenance  of  elevator;  Olson  v.  Schultz,  67  Minn. 
494,  64  A.  S.  R.  437,  36  L.R.A.  790,  70  N.  W.  779,  holding  landlord  liable  to 
employee  of  tenant  for  injuries  resulting  from  unsafe  condition  of  elevator; 
Samuelson  v.  Cleveland  Iron  Min.  Co.  49  Mich.  164,  43  A.  R.  456,  13  N.  W. 
499,  holding  owner  of  mine  who  knowingly  turns  it  over  to  contractors  in  un- 
safe condition  liable  for  injuries  to  miner  put  to  work  in  ignorance  of  danger; 
Bright  V.  Bamett  &  R.  Co.  88  Wis.  299,  26  L.  R.  A.  524,  60  X.  W.  418,  holding 
firm  of  contractors  liable  for  injuries  sustained  by  servant  of  subcontractor 
caused  by  defective  staging  which  former  impliedly  invited  him  to  use. 

—  As  to  customers  or  patrons,  generally. 

Cited  in  Brosnan  v.  Sweetser,  127  Ind.  1,  26  N.  E.  555,  holding  storekeeper 
whose  clerk  leaves  trap  door  open  at  place  where  he  invites  people  to  come 
bound  to  be  more  vigilant  in  guarding  it  than  if  placed  where  public  not  invited 
to  come;  Barrett  v.  Black,  56  Me.  498,  96  A.  D.  497,  holding  lessee  of  private 
wharf  bound  to  exercise  due  diligence  to  keep  wharf  safe  for  all  who  have  oc- 
casion to  use  it.  ^ 

—  Passengers  and  patrons  of  carrier. 

Cited  in  Bronson  v.  Oakes,  22  C.  C.  A.  520,  40  U.  S.  App.  413,  76  Fed.  734, 
holding  railroad  company  after  having  adopted  vestibuled  cars  bound  to  main- 
tain them  in  reasonably  safe  condition;  Savannah,  F.  &  W.  R.  Co.  v.  Booth,  98 
Ga.  20,  25  S.  E.  928,  holding  railroad  company  liable  for  injuries  sustained  by 
patron's  servant  resulting  from  defective  construction  of  car  furnished  patron; 
Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  v.  Simons,  168  Ind.  333,  79  N.  E.  911,  holding 
railroad  company  bound  to  use  ordinary  care  toward  persons  on  their  premises 
by  invitation,  to  keep  such  premises  reasonably  safe;  Knight  v.  Portland,  S. 
ft  P.  R.  Co.  56  Me.  234,  06  A.  D.  449,  holding  railroad  company  bound  to  keep 
in  safe  condition  wharf  which  they  have  made  subsidiary  to  proper  use  and  en- 
joyment of  its  road;  Gaynor  v.  Old  Colony  ft  N.  R.  Co.  100  Mass.  208,  97  A.  D. 
96,  holding  question  whether  railroad  company  has  provided  proper  safeguards 
against  accident  to  passenger  alighting  from  train  one  for  jury. 

—  Dnty  of  railroad  to  fnmlsh  safe  crossings  to  public. 

Cited  in  Pearce  v.  Humphreys,  34  Fed.  282,  holding  railroad  company  bound 
to  exercise  ordinary  care  and  prudence  to  make  crossing  safe  for  use  of  teams; 
Thompson  v.  Northern  P.  R.  Co.  93  Fed.  384,  holding  question  whether  railroad 
company  liable  for  injuries  sustained  by  person  walking  across  its  bridge  which 
was  customarily  used  as  footpath  by  public  one  for  jury;  Ferguson  v.  Virginia 
ft  T.  R.  Co.  13  Nev.  184,  holding  railroad  company  liable  for  injuries  caused  by 
defect  in  any  part  of  crossing  held  out  to  public  as  such. 
lilability  for  dangerous  premises,  generally. 

Cited  in  notes  in  50  A.  D.  782,  on  liability  of  lessor  for  injury  to  third  person 
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by  nuisances  or  defects;  87  A.  D.  664,  on  liability  of  owner  of  building  for  in- 
juries to  others  from  stairways,  trapdoors,  fire  escapes,  etc.;  23  L.R,A.  155, 
on  liability  of  landlord  as  to  condition  of  common  entrance,  pass  way,  and 
yard,  and  access. 

What  constitutes  invitation  to^use  premises. 

Cited  in  Baltimore  ft  O.  S.  W.  R.  Co.  v.  Slaughter,  167  Ind.  330,  119  A.  a  R. 
603,  7  L.R.A.(N.S.)  697,  79  N.  E.  186,  holding  invitation  to  use  way  may  be 
implied  from  manner  of  construction  and  acquiesence  in  its  continued  use; 
Peake  v.  Buell,  90  Wis.  608,  48  A.  S.  R.  946,  63  N.  W.  1053,  holding  invitation 
to  plasterer  to  pass  through  hallway  to  inspect  rooms  to  be  plastered  did  not 
include  invitation  to  thrust  his  head  through  window  into  elevator  shaft. 
—  Invitation  to  mail  carrier. 

Cited  in  Gordon  v.  Cummings,  152  Mass.  513,  23  A.  S.  R.  846,  9  L.RJk.  640, 
25  N.  E.  978,  holding  that  mail -carrier  has  implied  authority  to  enter  building 
where  several  letter  boxes  placed  in  hallway. 
Contributory   negligence   as  bar   to   recovery. 

Distinguished  in  Riest  v.  Goshen,  42  Ind.  339,  holding  negligence  of  city  in 
not  repairing  bridge  does  not  relieve  one  injured  thereby  from  using  due  care. 

87  AM.  DEC.  660,  ZOEBISCH  v.  TARBEXL,   10  AliliEN,  885. 
liiabllity  of  owner  for  injuries  to  persons  coming  on   premises  at  bis 
invitation. 

Cited  in  Coombs  v.  New  Bedford  Cordage  Co.  102  Mass.  672,  3  A.  R.  606,  hold- 
ing one  who  allows  dangerous  place  to  exist  on  premises  occupied  by  him  liable 
for  injury  to  another  entering  upon  premises,  using  due  care  and  ignorant  of 
danger. 

Annotation  cited  in  Abbott  v.  Jackson,  84  Me.  449,  24  Atl.  900,  holding  that 
lessee  of  land  owes  duty  to  one  rightfully  present  thereon  to  maintain  reasonably 
safe  means  of  access  to  shed  of  which  he  is  owner. 

Cited  in  reference  notes  in  87  A.  D.  662,  659,  on  liability  of  owner  for  injuries 
to  persons  coming  on  his  premises;  1  A.  S.  R.  489,  GO  liability  of  landowner  for 
injuries  to  persons  coming  on  premises;  5  A.  S.  R.  261,  on  liability  of  owner  for 
unsafe  condition  of  premises  to  one  entering  with  invitation. 

Cited  in  notes  in  26  A.  R.  666,  on  liability  of  owner  of  dangerous  premises 
for  injury  to  one  lawfully  thereon;   31   A.  S.  R.  624,  on  owner's  liability  to 
persons  coming  on  his  premises. 
^  Duty  to  customers  or   patrons. 

Cited  in  Shaw  v.  Goldman,  116  Mo.  App.  332,  92  S.  W.  166,  holding  proprietor 
of  furniture  store  owes  duty  to  customer  to  use  ordinary  care  in  keeping  prem- 
ises in  safe  condition. 
Liability  of  owner  for  injuries  to  licensees  coming  on  premises. 

Cited  in  Metcalfe  v.  Cunard  S.  8.  Co.  147  Mass.  66,  16  N.  E.  701,  holding 
owner  of  ship  owes  no  duty  to  mere  licensee  who  enters  ship  for  his  own  con- 
venience without  invitation  to  warn  him  of  open  hatch  way;  Emrj-  v.  Roanoke 
Nav.  &  Water  P.  Co.  Ill  N.  C.  94,  17  L.R.A.  699,  16  S.  E.  18,  holding  that  pro- 
prietor of  land  owes  no  duty  to  mere  licensee  to  keep  premises  in  safe  con- 
dition, except  to  not  wilfully  or  wantonly  injure  him. 

Cited  in  reference  note  in  32  A.  S.  R.  869,  on  duty,  of  owner  of  realty  to 
licensee. 

Cited  in  note  in  9  L.R.A.  643,  on  duty  of  own^r  of  premises  to  licensee. 
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Liability  for  dangerous  premises,  generally. 

Cited  in  reference  notes  in  10  A.  S.  R.  40,  on  liability  of  owner  for  injuries 
from  dangerous  walls  and  buildings;  55  A.  S.  R.  62,  on  duty  and  liability  of 
owners  of  realty  as  to  latent  defects;  61  A.  S.  R.  698,  on  liability  of  owner  for 
damages  by  dangerous  structure. 

Cited  in  notes  in  00  A.  D.  56,  on  liability  of  railroad  company  maintaining 
excavation  near  highway;  5  L.R.A.  680,  on  liability  of  owner  of  private  premises 
for  neglect  to  keep  them  in  repair. 
Assumption  of  risks  by  licensee. 

Cited  in  Schmidt  v.  Bauer,  80  Cal.  565,  5  L.R.A.  580,  22  Pac.  256,  holding 
that  one  who  enters  private  apartments  of  another  as  mere  licensee  assumes 
all  attendant  risks;  Bentley  v.  Loverock,  102  111.  App.  166,  holding  licensee  who 
enters  upon  or  uses  premises  only  enjoys  license  subject  to  its  attending  perils; 
Reardon  v.  Thompson,  149  Mass.  267,  21  N.  E.  369,  holding  open  hole,  which 
is  not  concealed  otherwise  than  by  darkness,  danger  which  licensee  must  avoid 
at  his  peril. 

Who  are  licensees. 

Cited  in  Gibson  v.  Sziepienski,  37  111.  App.  601,  holding  factory  owner  owes  no 
duty  to  father  of  employee  who  enters  premises  to  take  dinner  ♦o  son,  to  so 
guard  premises  that  he  will  receive  no  harm;  Cumberland  Teleg.  &  Teleph.  Co. 
V.  Martin,  116  Ky.  564,  105  A.  S.  R.  229,  63  L.R.A.  469,  76  S.  W.  394,  holding 
storekeeper  owes  no  duty  to  properly  maintain  telephone  wire  to  one  who  takes 
refuge  under  porch  during  electric  storm;  Shea  ▼.  Gumey,  163  Mass.  184,  47 
A.  S.  R.  446,  39  N.  E.  996,  holding  boy  who  visits  box  factory  for  his  own  amuse- 
ment, riding  on  wagons  and  assisting  men  mere  licensee,  and  entitled  to  no  care 
except  not  to  be  injured  by  active  misconduct. 
^  Persons  going  beyond  invitation. 

Cited  in  Kennedy  v.  Chase,  119  Cal.  637,  63  A.  S.  R.  153,  52  Pac.  33,  holding 
master  owes  no  duty  to  protect  servant  from  injury  at  place  out  of  scope  of  his 
employment;  Turner  v.  Klekr,  27  III.  App.  391,  holding  owner  of  meat  market 
owes  no  duty  to  customer  to  guard  elevator  shaft  in  portion  of  market  not  open 
to  public  unless  latter  there  by  invitation;  Hutchinson  v.  Cleveland  Cliffs  Iron 
Co.  141  Mich.  346,  104  N.  W.  698,  holding  mill  owner  owes  no  duty  to  employee 
of  contractor  to  keep  elevator  shaft  guarded  where  it  is  in  part  of  mill  to  which 
his  duties  did  not  call  him;  Gunderman  v.  Missouri,  K.  &  T.  R.  Co.  58  Mo.  App. 
370,  holding  passenger  who  goes  upon  railroad  company's  freight  platform  mere 
licensee;  Phillips  v.  Burlington  Library  Co.  55  N.  J.  L.  307,  27  Atl.  478,  hold- 
ing owners  liability  for  condition  of  premises  only  co-extensive  with  his  invi- 
tation; Belford  v.  Canada  Shipping  Co.  35  Hun,  347,  holding  owner  owes  no 
duty  to  employee  to  keep  portion  of  ship  in  safe  condition  which  lies  outside 
scope  of  his  employment;  Pierce  v.  Whitcomb,  48  Vt.  127,  21  A.  R.  120,  hold- 
ing owner  of  premises  not  liable  for  injury  to  one  caused  by  his  doing  danger- 
ous   act  beyond  invitation  of  owner. 

liiability  of  owner  for  injuries  to  trespassers  or  intruders. 

Cited  in  Hargreaves  v.  Deacon,  25  Mich.  1,  holding  owner  of  private  property 
not  liable  for  death  of  child  caused  by  leaving  cistern  unguarded,  where  latter 
mere  intruder;  McGbee  v.  Norfolk  &  S.  R.  Co.  147  N.  C.  142,  60  S.  E.  912,  hold- 
ing that  owner  of  premises  on  which  explosives  are  stored  owes  no  duty  to  take 
reasonable  precaution  to  apprehend  trespasser. 
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Cited  in  reference  note  in  91  A.  D.  129,  on  landowner's  liability  for  negligent 
injury  of  trespasser. 

Cited  in  note  in  25  E.  R.  C.  114,  on  liability  of  landowner  for  injuries  sua* 
tained  by  trespasser. 

—  On  railroad  train  or  street  car. 

Cited  in  Indianapolis,  P.  k  C.  R.  Co.  t.  Pitser,  109  Ind.  179,  58  A.  R.  387,  6 
N.  E.  310,  holding  mere  fact  that  child  of  tender  years  is  permitted  by  train 
attendants  to  enter  as  intruder  not  in  itself  sufiBcient  to  render  company  negli- 
gent; Bishop  v.  Union  R.  Co.  14  R.  I.  314,  51  A.  R.  386,  holding  street  car 
company  owes  no  duty  or  obligation  to  care  for  boy  who  has  jumped  on  rear 
platform  of  horse  car  and  injured  without  driver's  knowledge. 

87  AM.  DBC.  668,  FROST  ▼.  GRAND  TRUNK  R.  CO.   10  AJLUES,  S87. 
Liability  for  injury  to  passenger  at  nnnsnal  place. 

Cited  in  McDonald  v.  Chicago  A  N.  W.  R.  Co.  26  Iowa,  124,  96  A.  D.  114, 
holding  railroad  company  not  liable  for  injury  to  passenger  from  defective  plat- 
form if  latter  enters  cars  in  advance  of  time,  without  justification,  at  place 
not  designated  by  company;  Buckley  v.  Old  Colony  R.  Co.  161  Mass.  26,  36  N. 
E.  583,  holding  passenger  not  entitled  to  be  afforded  safe  path,  where  he  leaves 
train  short  distance  from  station  before  station  called  and  without  invitation; 
Blevins  v.  Atchison,  T.  A  S.  F.  R.  Co.  3  Okla.  512,  41  Pac.  92,  holding  railroad 
company  not  liable  for  injury  to  passenger  resulting  from  his  leaving  train 
in  dark  at  distance  from  station. 

Cited  in  notes  in  7  A.  R.  706,  707,  on  carrier's  stopping  trains  at  convenient 
places  for  passengers  to  alight;  15  L.R.A.  399,  on  rights  and  liabilities  of  parties 
when  passenger  temporarily  leaves  car;  7  A.  S.  R.  834,  on  carrier's  duty  to  in- 
form passenger,  where  information  would  tend  to  prevent  exposure  to  danger 
and  injury. 

Distinguished  in  BuUard  v.  Boston  ft  M.  R.  Co.  64  N.  H.  27,  10  A.  S.  R.  367, 
5  Atl.  838,  holding  evidence  of  custom  of  mode  of  discharging  passenger  at 
station,  admissible  on  question  of  due  care  in  providing  for  safiety  of  passengers 
in  alighting  from  cars. 
liiabillty  for  injury  to  trespasser,  generally. 

Cited  in  Hargreaves  v.  Deacon,  25  Mich.  1,  holding  persons  not  protected 
when  they  go  where  they  are  not  invited,  from  curiosity  or  motives  of  private 
oonvenienoe. 
Contributory  negligence  as  bar  to  recovery. 

Cited  in  Montgomery  ft  E.  R.  Co.  v.  Thompson,  77  Ala.  448,  54  A.  R.  72,  hold- 
ing contributory  negligence  on  part  of  plaintiff  himself  complete  defense   in 
personal   injury  action  against  railroad  company  for  injuries  sustained  from 
unsafe  condition  of  its  depot  grounds. 
liiabillty  for  injury  dne  to  negligence  of  stranger. 

Cited  in  Southern  R.  Co.  v.  Morrison,  105  Ga.  543,  31  S.  E.  564,  to  point  that 
maxim  respondeat  superior  does  not  apply  to  cases  where  railway  does  not  stand 
in  character  of  employer  to  person  by  whose  act  injury  was  occasioned* 

87  AM.  DEO.   669,  COM.  t.  CROTTT,   10  ALUEN,  40S. 
Necessity  of  certainty  of  description  of  person  in  warrant. 

Cited  in  West  v.  Cabell,  153  U.  S.  78,  38  L.  ed.  643,  14  Sup.  Ct  Rep.  752,  hold- 
ing that  warrant  to  arrest  James  West  will  not  authorise  arrest  of  Vandy  M. 
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West,  though  latter  person  was  intended;  United  States  ▼.  Doe.  127  Fed.  982, 
holding  indictment  charging  ''John  Doe,  a  Chinese  person  whose  true  name  is  to 
grand  jurors  unknown"  void  for  insufficiency  of  description;  Allison  ▼.  People, 
6  Colo.  App.  80,  39  Pac.  903,  holding  warrant  to  arrest  "R.  Doe,  John  Doe  and 
Sam  Doe,''  their  real  names  unknown,  void;  Harwood  ▼.  Siphers,  70  Me.  464, 
holding  warrant  to  arrest  "person  whose  name  is  unknown  hut  whose  person  is 
well  known,  of  Vassalboro,  in  county  of  Kennebec"  void. 

Right  to  resist  arrest  under  void  warrant. 

Cited  in  Com.  ▼.  Certain  Intoxicating  Liquors,  106  Mass.  178,  holding  that 
one  sought  to  be  arrested  on  warrant  void  on  its  face  may  use  necessary  force 
to  remove  officer  from  premises;  Miers  v.  State,  34  Tex.  Crim.  Rep.  161,  53  A. 
S.  R.  705,  29  S.  W.  1074,  holding  that  person  illegally  arrested  by  constable  may 
use  all  force  necessary  for  purpose  of  regaining  his  liberty. 

Cited  in  reference  note  in  1  A.  S.  R.  616,  on  officer  or  other  person  seeking  to 
serve  void  warrant  as  a  trespasser. 
Duty  of  officer  to  flee  from  one  resisting  arrest. 

Cited  in  Conu  y.  Crowley,  26  Pa.  Super.  Ct.  124,  holding  officer  not  bound  to  flee 
when  assaulted  by  one  resisting  arrest  where  he  is  not  exceeding  his  authority. 
Arrest  without  warrant. 

Cited  in  note  in  8  L.R.A.  529,  on  arrest  without  warrant. 

87  AM.  DEC.  672,  COM.  v.  SMITH,   10  AJLLEN,  448. 
Powers  of  corporations. 

Cited  in  International  Trust  Co.  v.  Davis  ft  F.  Mfg.  Co.  70  N.  H.  118,  46 
Atl.  1054,  holding  claim  that  a  contract  is  void  because  beyond  charter  powers 
of  corporation  no  defense  except  as  shield  against  wrong;  Richardson  v.  Sibley, 
11  Allen,  65,  87  Am.  Dec.  700,  holding  statute,  and  the  charter  of  a  horse  rail- 
road company  are  public  statutes  of  which  all  persons  dealing  with  corporation 
must  take  notice  and  are  bound  by;  St.  Louis  ▼.  St.  Louis  Gaslight  Co.  5  Mo. 
App.  484,  holding  that  corporation  cannot  exceed  its  powers,  and  cannot  de- 
part from  legislative  purpose  by  surrendering  powers  which  it  has;  Sonthem 
P.  R.  Co.  V.  Esquibel,  5  N.  M.  123,  20  Pac  109,  holding  that  railway  has  no 
right  to  assume  that  its  unauthorized  transactions  will  be  ratified  by  congress; 
Kneeland  v.  Braintree  Street  R.  Co.  167  Mass.  161,  45  N.  E.  86,  holding  it  not 
ultra  vires  of  street  railway  to  give  promissory  notes  for  debts  incurred; 
Abbott  V.  New  York  &  K.  E.  R.  Co.  145  Mass.  450,  15  N.  E.  01,  holding  that 
foreign  railroad  corporation,  as  quasi  successor  of  another,  may  with  consent 
of  the  legislature  take  power  of  eminent  domain;  Evans  v.  Boston  Heating  Co. 
157  Mass.  37,  31  N.  E.  698,  holding  heating  company  not  quasi  public  corpo- 
ration, so  far  as  power  to  make  a  mortgage  is  concerned;  Mt.  Hope  Cemetery 
T.  Boston,  158  Mass.  509,  35  Aul  St.  Rep.  515,  33  N.  E.  695,  as  to  private  corpo- 
rations being  charged  with  some  duties  to  the  public. 

Cited  in  notes  in  7  A.  S.  R.  722,  on  effect  of  dissolution  of  corporation  by 
repeal  of  charter  or  otherwise;  115  A.  S.  R.  411,  on  whether  partnership  may 
be  formed  between  several  corporations  or  a  corporation  and  an  individual;  22 
E.  R.  C.  131,  on  implied  powers  of  company  incorporated  by  act  of  the  legis- 
lature. 

—  To   issue  bonds. 

Gted  in  Kelly  v.  Alabama  &  C.  R.  Co.  58  Ala.  489,  holding  railroad  company 
has  incidental  power  to  issue  bonds  for  borrowed  money  and  secure  them  with 
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deeds  of  trust;  McLane  v.  PlacerviUe  &  S.  Valley  R.  Co.  66  Cal.  006,  6  Pac.  748, 
holding  that  railroad  can  issue  bonds  to  pay  for  debts  contracted,  or  contracts 
made  for  construction  of  road;  Com.  v.  Williamstown,  156  Mass.  70,  30  N.  E. 
472,  holding  that,  previous  to  first  general  railroad  law,  prescribing  conditions 
under  which  bonds  might  issue,  the  power  of  railroad  corporation  to  issue  bonds 
was  unrestricted. 

—  To  gaarantee  bonds  of  other  corporation. 

Cited  in  Louisville  Trust  Co.  v.  Louisville,  N.  A.  &  C.  R.  Co.  22  C.  C.  A.  378, 
43  U.  S.  App.  550,  75  Fed.  433,  holding  guaranty  by  railroad  of  bonds  of  con- 
necting line  without  petition  of  stockholders  extra  vires  the  directors  but  intra 
vires  the  company. 

—  To  mortgage  or  otherwise  dispose  of  property. 

Cited  in  Richardson  v.  Sibley,  11  Allen,  65,  87  Am.  Dec.  700,  holding  mort- 
gage by  horse  railway  company  without  distinct  legislative  authority,  void; 
East  Boston  Freight  R.*  Co.  v.  Eastern  R.  Co.  13  Allen,  422,  holding  mortgage 
of  railroad  franchise  valid  under  express  power  given  by  statute  "to  transfer 
all  its  property,  rights,  privileges  &  franchises,"  would  not  be  invalidated  by 
alteration  of  one  terminal  made  subsequently;  Pinkerton  v.  Boston  &  A.  R.  Co. 
109  Mass.  527  (dissenting  opinion),  as  to  whether  land  of  railroad,  occupied  by 
its  structures  can  be  sold  by  it  without  legislative  sanction:  Re  Mechanics* 
Soc.  31  La.  Ann.  627,  holding  that  corporation  with  power  to  purchase  and  hold 
and  dispose  of  real  property  can  mortgage  it. 

Cited  in  note  in  7  E.  R.  C.  673,  on  right  of  corporation  to  mortgage  its 
property. 

—  To  lease  or  otherwise  transfer  franchise. 

Cited  in  Coal  Creek  Min.  ft  Mfg.  Co.  v.  Tennessee  Coal,  Iron  &  R.  Co.  106 
Tenn.  651,  62  S.  W.  162,  holding  that  statute  empowering  corporations  to  lease 
and  dispose  of  their  property  and  franchises  has  no  application  to  private 
corporations;  Muntz  v.  Algiers  ft  G.  R.  Co.  Ill  La.  423,  100  A.  6.  R.  495,  64 
L.R.A.  222,  35  So.  624,  holding  power  of  railway  corporation  to  lease  its  fran- 
chise not  authorized  from  power  to  mortgage;  Moorehead  v.  United  R.  Co.  119 
Mo.  App.  541,  94  S.  W.  261  (dissenting  opinion),  on  power  of  railroad  company 
to  lease  its  franchise;  New  Orleans,  S.  H.  &  L.  R.  Co.  v.  Delamore,  34  La.  Ann. 
1225;  Reeves  v.  Townsend,  22  N.  J.  L.  396;  State  v.  Consolidation  Coal  Co.  46 
Md.  1, — ^holding  that  railroad  company  cannot  sell  its  road  and  franchise  with- 
out legislative  consent;  Adams  v.  Boston,  H.  &.  E.  R.  Co.  Holmes,  30  Fed.  Cas. 
No.  47,  on  power  of  railroad  company  to  alienate  its  franchise;  Monphis  ft  L. 
R.  R.  Co.  V.  Railroad  Comrs.  (Memphis  ft  L.  R.  R.  Co.  v.  Berry)  112  U.  S.  609,  28 
L.  ed.  837,  5  Sup.  Ct.  Rep.  299,  holding  that  railroad  company  cannot  convey  to 
its  bondholders,  and  by  foreclosure  of  mortgage  to  purchasers  absolutely,  its 
franchise  to  be  a  corporation,  under  power  to  borrow  money  "on  the  mortgage  of 
its  charter  and  works;"  Clarke  v.  Omaha  ft  S.  W.  R.  Co.  4  Neb.  458,  holding  that 
courts  will  not  inject  into  general  laws  power  for  railroad  to  grant  its  franchise 
to  any  other  company  in  contravention  of  common  law  rule. 

Cited  in  notes  in  75  A.  D.  549,  on  railroad  corporation's  power  to  transfer 
its  franchises  and  property;  99  A.  D.  333,  on  effect  of  sale  by  corporation  of 
all  its  assets;  36  A.  S.  R.  390,  on  nontransferability  of  franchises;  35  A.  S.  R. 
394,  on  duty  of  grantee  of  franchise;  35  A.  S.  R.  405,  on  transfer  of  property 
essential  to  exercise  of  franchise;  22  £.  R.  C.  246,  on  right  of  a  quasi  public 
oorporation  to  make  any  contract  disabling  it  from  performing  its  functions. 
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Who  liable  for  negligence  after  transfer  of  railroad. 

Cited  in  Singleton  v.  Southwestern  R.  Co.  70  Ga.  464,  48  Am.  Rep.  674; 
Braslin  ▼.  Somerville  Horse  R.  Co.  145  Mass.  64,  la  N.  £.  65, — holding  lessor  of 
street  railway,  as  well  as  lessee,  responsible  for  personal  injury  on  leased 
line,  when  not  relieved  of  responsibility  by  legislature;  Pennison  v.  Chicago, 
M.  ft  St.  P.  R.  Co.  93  Wis.  344,  67  N.  \V.  702,  holding  that  action  will  not  lie 
against  purchasing  railroad  for  injuries  sustained  while  in  employ  of  selling 
road,  since  former  could  not  sell  its  franchise  to  be  a  corporation;  Daniels 
V.  Hart,  118  Mass.  543,  holding  mortgagee  of  railroad,  in  possession,  liable  to 
damage  by  fire  from  engines  upon  that  road  to  same  extent  that  railroad  would 
have  been. 

When  suit  in  equity  maintainable. 

Cited  in  Jones  v.  Newhall,  116  Mass.  244,  15  Am.  Rep.  97,  holding  bill  de- 
murrable, as  to  jurisdiction  in  equity,  whether  it  shows  that  plaintiff  has 
adequate  remedy  at  law,  or  fails  to  show  that  he  is  without  such  remedy; 
Swampscott  Mach.  Co.  v.  Perry,  119  Mass.  123,  holding  that  owner  of  legal 
title  of  land  cannot  maintain  bill  in  equity  against  one  in  possession  without 
title,  because  he  has  complete  remedy  at  law  by  writ  of  entry;  Clouston  v. 
Shearer,  99  Mass.  209,  holding  writ  of  entry  in  favor  of  one  in  possession  of 
land,  taking  rents  and  profits,  not  complete  remedy  for  quieting  advers^e  title 
of  one  dispossessed  and  disseised;  McNeil  v.  Ames,  120  Mass.  481,  holding  sub- 
leases of  land  held  by  assignee  in  law  for  term  of  years  not  cloud  on  title,  to  be 
removed  in  equity,  as  such  assignee  can  compel  under-lessees  to  pay  rent  at  law 
and  enforce  covenants  in  leases;  Atty.  Gen.  v.  Tudor  Ice  Co.  104  Mass.  239, 
6  Am.  Rep.  227,  holding  information  in  equity  to  restrain  ice  company  from 
carrying  on  other  kinds  of  business,  not  interfering  with  public,  not  appro- 
priate, although  outside  of  its  powers:  Atty.  Gen.  v.  Chicago  &  N.  W.  R.  Co. 
36  Wis.  426,  holding  information  in  nature  of  quo  warranto  lies  at  suit  of 
state  to  enjoin  usurpation,  excess  or  abuse  of  corporate  franchises. 

Cited  in  note  in  12  L.R.A.  (N.S.)   56,  on  effect  of  remedy  at  law  on  right  to 
maintain   suit  in  equity  to  remove  cloud  on  title  where  defendant  is  in  pos- 
session. 
Bond  defined. 

Cited  in  Pratt  v.  Langston  Mercantile  Co.   Ill   Mo.  App.  96,  86  S.  W.  134, 
holding  any  written  instnmaent  containing  clause  that  sum  affixed  as  penalty 
binding  on  obligor,  since  abolition  of  private  seal,  conditioned  that  penalty  may 
be  avoided  by  performance  of  certain  acts,  is  bond. 
Extension  of  rights  of  morticagee  of  property. 

Cited  in  Taber  v.  Boston,  190  Mass.  101,  76  N.  E.  727,  holding  rights  of  mort- 
gagee of  property  taken  under  public  right  cannot  be  extended  beyond  terms  of 
enabling  statute. 

87  AM.  DEC.  678,  BUTTERFIEIiD  T.  WESTERN  R.  CORP.  10  AliLtEN, 

582. 
Presumption  of  due  care. 

Cited  in  note  in  116  A.  S.  R.  109,  on  presumption  of  due  care. 
What  Is  due  care  generally. 

Cited  in  reference  notes  in  99  A.  D.  96,  on  what  is  ordinary  care;  39  A.  S.  R. 
484,  on  degree  of  care  required. 
What  constitutes  due  care  In  attempting  to  cross  railroad  track. 

Cited  in  Chicago  &  N.  W.  R.  Co    v.  Andrews.  64  C.  C.  A.  399.  130  Fed.  65, 
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holding  person  not  in  exercise  of  due  care  where  he  attempts  to  cross  railroad 
track  without  taking  greater  precautions  than  looking  and  listening  where  view 
obstructed  by  smoke;  Wheelock  t.  Boston  ft  A.  R.  Co.  105  Mass.  203,  holding 
person  who  enters  upon  railroad  track  without  using  reasonable  yigilance  to 
ascertain  whether  train  approaching,  not  exercising  due  care;  Wright  ▼.  Boi- 
ton  ft  M.  R.  Co.  129  Mass.  440,  holding  railroad  company  not  liable  in  personal 
injury  action  for  injury  sustained  while  crossing  track  in  disregard  of  signals 
and  means  of  warning;  Fletcher  v.  Fitchburg  R.  Co.  149  Mass.  127,  3  L.R.A. 
743,  21  N.  E.  302,  holding  person  not  in  exercise  of  due  care  who  attempts  to 
cross  railroad  track  without  taking  seasonable  precaution;  Sewell  v.  New 
York,  N.  H.  ft  H.  R.  Co.  171  Mass.  302,  60  N.  E.  541,  holding  railroad  company 
not  liable  for  injuries  sustained  by  boy  riding  bicycle  headlong  into  tndn  with- 
out taking  any  precaution;  Waldron  ▼.  Boston  ft  M  R.  Co.  71  N.  H.  362,  52 
Atl.  443,  holding  it  duty  of  one  about  to  cross  railroad  track  to  be  careful  and 
thoughtful. 
—  Duty  to  look  and  listen,  generally. 

Cited  in  Peck  v.  New  York,  N.  H.  ft  H.  R.  Co.  50  Conn.  379,  holding  it  Imek 
of  ordinary  care  to  attempt  to  drive  across  railroad  track  without  looking;  Chi- 
cago, K.  ft  W.  R.  Co.  V.  Fisher,  49  Kan.  460,  3^  Pac.  462,  holding  traveler*« 
duty  to  look  and  listen  before  attempting  to  cross  railroad  track,  and  where 
dust  obscures  his  view  to  wait  until  it  passes  away;  Grows  v.  Maine  C.  R.  Co. 
67  Me.  100,  to  point  that  it  is  negligence  to  attempt  crossing  railroad  track 
without  looking  for  approaching  train;  Barstow  v.  Old  Colony  R.  Co.  143  Mass. 
535,  10  N.  E.  255,  holding  person  walking  at  his  own  risk  on  railroad  trade 
not  entitled  to  recover  where  he  failed  to  use  his  eyes  without  any  reasonable 
excuse;  Lake  Shore  ft  M.  S.  R.  Co.  v.  Miller,  25  Mich.  274,  holding  failure  to 
use  one's  senses  when  about  to  pass  railroad  track  negligence;  Henxe  t.  SL 
Louis,  K.  C.  ft  N.  R.  Co.  71  Mo.  636,  holding  that  traveler  has  no  right  to 
drive  along  over  dry,  hard  road  in  two-horse  wagon,  noise  of  which  might 
prevent  him  from  hearing  approaching  train,  and  without  stopping  instant 
to  look  or  listen  go  upon  track;  Pennsylvania  R.  Co.  v.  Righter,  42  N.  J.  L.  180, 
holding  person  about  to  cross  railroad  track  bound  to  use  his  eyes  and  ean^  to 
watch  for  sign-boards  and  signals,  to  listen  for  bell  or  whistle,  and  to  guard 
against  approach  of  train;  Chase  v.  Maine  C.  R.  Co.  167  Mass.  88S,  40  N.  B. 
911;  Ormsbee  v.  Boston  ft  P.  R.  Corp.  14  R.  I.  102,  51  A.  R.  354,— holding  OM 
who  enters  upon  railroad  crossing  bound  to  listen,  to  look  or  take  some  pi^ 
caution  for  safety;  Haetsch  v.  Chicago  ft  N.  W.  R.  Co.  87  Wis.  304,  68  N.  W. 
393,  holding  traveler's  duty  to  stop  before  crossing  track  and  listen  do«ble^ 
where  claim  set  up  that  he  could  not  see  head  light. 

Cited  in  reference  notes  in  90  A.  D.  751,  on  duty  of  traveler  to  look  out  for 
approaching  train  at  railroad  crossing;  90  A.  D.  781,  on  duty  of  traveler  to 
look  and  listen  at  railroad  crossing;  98  A.  D.  60,  on  duty  of  one  about  to  croai 
railroad  track,  to  stop,  Ibok,  and  listen;  4  A.  S.  R.  368,  on  necessity  of  person 
about  to  cross  railroad  track  using  ordinary  sense  and  prudence. 

Cited  in  note  in  3  L.R.A.  744,  on  duty  of  traveler  on  highway  at  railroad 
crossing. 

Distinguished  in  Hennessey  v.  Taylor,  189  Mass.  583,  8  L.RJ^.(N.S.)  345» 
76  N.  E.  224,  4  A.  ft  E.  Ann.  Cas.  396,  holding  traveler  on  fbot  not  bound  to 
look  or  listen  to  ascertain  whether  automobile  ia  approaching  before  croaainf 
street 
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—  Duty  to  look  and  listen  where  company  falls  to  give  warning. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Webb,  90  Ala.  185,  11  L.R.A.  674,  8  Sa 
518,  holding  negligence  of  flagman  at  crossing  no  excuse  for  one  attempting 
to  cross  track  without  stopping  to  look  and  listen;  Chicago,  R.  I.  &  P.  R.  Co. 
y.  Crisman,  19  Colo.  30,  34  Pac.  286;  Belief ontaine  R.  Co.  y.  Hunter,  33^  Ind. 
335,  5  A.  R.  201;  Maryland  C.  R.  Co.  y.  Neubeur,  62  Md.  391, -folding  failure 
of  railroad  train  to  give  signal  when  approaching  crossing  no  excuse  for  one 
attempting  to  cross  not  to  use  senses  of  sight  and  hearing;  Chicago  &  E.  L  R. 
Co.  V.  Hedges,  118  Ind.  5,  20  N.  E.  530,  holding  failure  of  railroad  company 
to  give  warning  of  approaching  drifting  train  no  excuse  for  failure  of  one  at- 
tempting to  cross  for  not  looking  or  listening;  Baltimore  &  P.  R.  Co.  v.  State, 
64  Md.  648,  holding  failure  of  approaching  train  to  give  signal  no  excuse  for 
one  present  on  track  neglecting  to  use  his  eyes  and  ears;  Tyler  v.  Old  Colony 
R.  Co.  157  Mass.  336,  32  N.  E.  227,  holding  that  absence  of  customary  flag- 
man at  crossing  does  not  excuse  traveller  from  looking  for  approaching  train; 
Koch  V.  Southern  California  R.  Co.  148  Cal.  677,  113  A.  S.  R.  332,  4  L.R.A. 
(N.S.)  521,  84  Pac.  176,  7  A.  &  E.  Ann.  Cas.  795;  Ellis  v.  Boston  &  M.  R.  Co. 
169  Mass.  600,  48  N.  E.  839, — holding  raised  gates,  and  failure  to  sound  signal, 
no  excuse  for  attempting  to  cross  track  without  using  one's  own  senses  and 
faculties. 

Right  of  one  crossing  track  to  rely   upon  company's  performance  of 
duty. 

Cited  in  Carter  v.  Central  Vermont  R.  Co.  72  Vt.  190,  47  Atl.  797,  holding 
that  traveler  cannot  neglect  duty  to  use  his  senses  upon  approaching  railroad 
crossing  in  reliance  upon  company's  performance  of  duty;  Benedict  v.  Union 
Agri.  Soc.  74  Vt.  91,  52  Atl.  110,  holding  that  rider  in  bicycle  race  has  right 
to  expect  that  society  giving  race  will  exercise  due  care  in  keeping  track 
clear. 

Right  of  operators  of  train  to  rely  upon  one  on  its  right  of  way  using 
his  senses. 

Cited  in  Houston  &  T.  C.  R.  Co.  v.  Smith,  52  Tex.  178,  holding  that  managers 
of  train  may  act  upon  legal  presumption  that  person  walking  upon  railroad 
track  will  leave  same  in  time  to  prevent  injury  from  approaching  train  of 
which  he  should  have  knowledge  by  ordinary  use  of  senses. 
Scintilla  rale  in  personal  injury  cases. 

Cited  in  Allyn  v.  Boston  &  A.  R.  Co.  105  Mass.  77,  holding  judge  not  au- 
thorized to  submit  question  of  plaintiff's  use  of  due  care  to  jury,  where  not 
scintilla  of  evidence  that  plaintiff  or  driver  used  reasonable  precaution  in  ap- 
proaching crossing;  Brooks  v.  Somerville,  106  Mass.  271,  holding  judge  may 
refuse  to  instruct  jury,  in  personal  injury  action  against  town  caused  by  de- 
fective highway,  that  plaintiff  was  not  in  exercise  of  due  care,  where  facts  in 
dispute;  Walsh  v.  Boston  &  M.  R.  Co.  171  Mass.  62,  50  N.  E.  453,  holding  per- 
sonal injury  action  not  maintainable  where  question  whether  intestate  took  any 
precaution  to  ascertain  approach  of  train  is  mere  matter  of  conjecture;  Hillyer 
V.  Dickinson,  154  Mass.  502,  28  N.  £.  906,  holding  evidence  which  merely  raises 
suspicion,  or  surmise,  or  conjecture,  not  enough  to  be  entitled  to  be  submitted 
to  jury. 

Distingnished  in  Mayo  v.  Boston  &  M.  R.  Co.  104  Mass.  137,  holding  that  in- 
ference of  due  care  may  be  drawn  from  absence  of  all  appearance  of  fault  cm 
plaintiff's  part,  and  that  affirmative  evidence  is  not  necessary. 
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Contributory  negligence  barring  recovery. 

Cited  in  reference  notes  in  92  A.  D.  328,  on  recovery  for  injury  of  which 
party's  own  negligence  was  proximate  cause;  97  A.  D.  499,  on  right  of  plaintiflT 
to  recover  in  negligeuce  where  he  was  himself  negligent. 

Cited  in  note  in  19  E.  R.  C.  205,  on  contributory  negligence  as  precluding 
recovery. 

Negligence  as  question  for  Jury. 

Cited  in  reference  notes  in  87  A.  D.  084,  on  contributory  negligence  suflScient 
to  withdraw  case  from  jury;  90  A.  D.  751,  on  negligence  in  crossing  railroad 
track  as  question  for  jury;  99  A.  D.  144,  on  contributory  negligence  as  ground 
for  withdrawing  case  from  jury;  2  A.  S.  R.  546,  on  n^ligence  as  question  of 
fact  for  jury. 

Sufficiency  of  complaint  in  negligence. 

Cited  in  reference  note  in  91  A.  D.  445,  on  sufficiency  of  complaint  in  negli- 
gence. 
Right  to  direct  nonsuit. 

Cited  in  note  in  15  £.  R.  C.  72,  on  right  of  judge  to  direct  nonsuit  without 
plaintiff's  consent. 

87  AM.  DEC.   682,  FOX  v.  SACKBTT,   10  ALLEN,   585. 
When  court  is  Justified   In  withdrawing  case  from  Jury. 

Cited  in  Quirk  v.  Holt,  99  Mass.  164,  96  A.  D.  725,  holding  question  whether 
plaintiff  in  personal  injury  case  used  due  care,  one  for  jury,  where  case  presents 
variety  of  circumstances  to  be  considered  in  connection  with  each  other,  and 
depends  partly  on  inference  to  be  drawn  therefrom;  Gaynor  v.  Old  Colony  & 
N.  R.  Co.  100  Mass.  208,  97  A.  D.  96,  holding  it  judge's  duty  to  submit  case 
to  jury,  if  there  is  any  evidence  to  justify  finding,  although  in  his  opinion  its 
preponderance  should  be  against  plaintiff;  Fink  v.  ^Missouri  Furnace  Co.  10  Mo. 
App.  61,  holding  it  erroneous  to  take  ease  from  jury  unless  such  strong  infer- 
ence of  contributory  negligence  on  part  of  plaintiff  arises  from  plaintiff's  tes- 
timony, that  fair  minded  men  could  not  differ  about  it;  Lyman  v.  Boston  &, 
M.  R.  Co.  66  N.  H.  200,  11  L.R.A.  364,  20  Atl.  976,  holding  court  only  justified 
in  withdrawing  case  from  jury  when  the  whole  evidence  on  which  plaint  iff*** 
case  rests  shows  conclusively  his  carelessness,  or  when  there  is  no  evidence 
tending  to  show  contrary. 

Cited  in  reference  notes  in  87  A.  D.  618,  on  plaintiff's  use  of  due  care  as 
question  for  jury;  88  A.  D.  622,  as  to  when  contributory  negligence  is  question 
of  fact;  93  A.  D.  106,  on  "due  care**  as  question  of  fact;  99  A.  D.  144,  on 
contributory  negligence  as  ground  for  withdrawing  case  from  jury;  2  A.  S.  R, 
545,  546,  on  negligence  as  question  of  fact  for  jury;  23  A.  S.  R.  197,  on  proxi- 
mate cause  as  question  of  law  or  of  fact;  41  A.  S.  R.  69,  as  to  when  contribu- 
tory negligence  is  a  question  of  law. 

Necessity   of   knowledge   of   danger   to   render  one   liable   for   ri^ulting 
injuries. 

Cited  in  Matthews  v.  Missouri  P.  R.  Co.  26  Mo.  App.  75,  holding  one  respon- 
sible for  injuries  resulting  from  his  continuing  nuisanee  which  obstructs  public 
highway,  without  proof  of  notice  to  him  of  its  existence. 

Distinguished  in  Porter  v.  Anheuser-Busch  Brewing  Asso.  24  Mo.  App.  1, 
holding  that  there  can  be  no  recovery  in  negligence  action  in  absence  of  tes- 
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timouy  tending  to  show  that   owner  or  his  agents  or  servants  had  reason  to 
apprehend  probability  of  accident. 
Negligence  of  travelers  In  highway. 

Cited  in  notes  in  73  A.  D.  407,  on  negligence  of  persons  colliding  in  highway; 
48  A.  S.  R.  374,  on  negligence  of  travelers  in  meeting  on  road;   4&  A.  S.  R. 
379,  on  fast  driving  and  other  negligence  of  driver. 
Presumption  as  to  safety  of  premises. 

Cited  in  Frye  v.  Bath  Gas  &  Electric  €o.  94  Me.  17,  46  Atl.  804,  holding 
that  fireman  had  right  to  rely  upon  presumption  that  master  had  discharged  his 
duty  in  proyiding  him  safe  place  to  work,  until  its  neglect  became  obvious; 
Learoyd  v.  Godfrey,  138  Mass.  315,  holding  that  it  cannot  be  said  as  matter 
of  law  that  jury  were  wrong  in  considering  that  officer  rightfully  upon  prem- 
ises had  right  to  assume  that  no  danger  would  be  allowed  to  be  set  in  his  way. 

87  AM.  DEC.  685,  COM.  v.  THOMPSON,    11   AIjLEN,  28. 
liftck  of  knowledge  as  defense. 

Cited  in  State  v.  Cornish,  66  N.  H.  329,  11  L.R.A.  191,  21  Atl.  180;  State 
T.  Brown,  38  Kan.  390,  16  Pac.  259, — ^to  point  that  ignorance  or  mistake  of 
fact  is  no  excuse  where  statute  commands  thing  to  be  done. 

Cited  in  notes  in  30  A.  R.  617,  on  ignorance  of  facts  constituting  crime  as 
defence;    18   L.R.A.(X.S.)    527,   on   ignorance   of   defendant,   in   prosecution   for 
adultery,  that  other  party  was  married,  as  a  defense;  8  E.  R.  C.  45,  on  necessity 
of  guilty  intent  to  make  act  crime. 
—  In  ease  of  one  marrying  while  former  spouse  Is  living. 

Cited  in  Gordon  v.  Gordon,  141  111.  160,  33  A.  S.  R.  294,  21  L.R.A.  387,  30 
N.  E.  446,  holding  marriage  of  woman  with  man  whose  wife  by  former  mar- 
riage is  still  living  undivorced  void,  although  parties  believed  her  to  be  divorced; 
Moors  v.  Moors,  121  Mass.  232.  holding  mistake  in  believing  that  one  has  been 
divorced  no  defense  in  prosecution  for  adultery;  Whippen  v.  Whippen,  147  Mass. 
294,  17  N.  E.  644,  holding  cohabitation  by  married  man  with  woman  other  than 
his  wife  adulterer,  though  wife  deserted  him  seven  years  prior  to  his  second 
marriage;  Com.  v.  Richardson.  126  Mass.  34,  30  A.  R.  647,  holding  one  not 
guilty  of  polygamy  who  marries  second  time  where  first  wife  has  obtained 
divorce  for  his  misconduct;  Hyde  Park  v.  Canton,  130  Mass.  505,  holding  fact 
that  pauper's  first  husband  has  not  been  heard  of  for  five  years  and  eight 
months  does  not  warrant  finding  that  fie  was  dead  when  she  contracted  second 
marriage;  Pratt  v.  Pratt,  157  Mass.  503,  21  L.R.A.  97,  32  X.  E.  747,  holding 
libellant  in  libel  for  divorce,  who  has  obtainetl  decree  nisi  and  has  reasonable 
grounds  to  believe  that  he  has  obtained  abnolute  decree  and  marries  again, 
entitled  to  have  decree  made  absolute. 

Presumption  of  divorce  from  second  marriage. 

Cited  in  Williams  v.  Williams,  63  Wis.  58,  53  A.  R.  253,  23  N.  W.  110, 
denying  presumption  of  divorce  froip  fact  of  second  marriage. 

Cited  in  note  in  89  A.  S.  R.  202,  on  limitations  on  presumption  in  favor  of 
validity  of  second  marriage. 
Marriage  and  coiiabltatlon  by  divorced  man  as  adultery. 

Cited  in  reference  note  in  78  A.  S.  R.  878,  on  second  marriage  and  cohabita* 
tion  by  divorced  man  as  adultery. 
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Preflomptlon  of  death. 

Cited  in  reference  note  in  83  A.  D.  655,  on  presumption  of  death  from  absence. 

Cited  in  notes  in  92  A.  D.  706,  on  presumption  of  death;  46  A.  R.  767,  on 
presumption  of  death  from  absence  of  seven  years  without  having  been  heard 
from. 

87  AM.  DEC.  687,  CHASB  ▼.  KITTR£DGE,  11  AL.Ii£N,  49. 
Requisites  to  execution  of  will. 

Cited  in  Reed  v.  Watson,  27  Ind.  443,  holding  that  will  must  be  signed  by 
testator,  or  by  some  one  in  his  presence,  with  his  consent,  and  must  be  at- 
tested and  subscribed  in  his  presence  by  two  or  more  competent  witnesses; 
Baldwin's  Estate,  16  W.  N.  C.  300,  17  Phila.  458,  42  Phila.  Leg.  Int.  141,  holding 
signing  by  third  person  of  his  own  name  in  presence  of  testator  and  by  his 
direction  valid  execution  of  will,  although  testator  does  not  sign  it  himself. 

Cited  in  reference  notes  in  92  A.  D.  679,  on  what  is  sufficient  attestation  of 
will;  14  A.  S.  R.  788,  on  signing  and  attesting  will. 

Cited  in  notes  in  35  A.  D.  370,  on  sufficiency  of  attestation  of  will;  114 
A.  S.  R.  220,  on  publication  or  declaration  of  character  of  instrument  to  at- 
testing witnesses;  6  L.R.A.  357,  on  sufficiency  of  signature  to  will;  22  T..KrA. 
372,  on  attesting  will  by  mark. 

—  Acknowledgment  of   signature. 

Cited  in  Fleming  v.  Morrison,  187  Mass.  120, 105  A.  S.R.  ?86, 72  N.B.  499,  hold- 
ing that  where  testator  acknowledges  signature  before  each  witness  separately 
animus  testandi  must  exist  when  will  is  signed  or  acknowledged  before  and  at- 
tested and  subscribed  by  each  of  three  witnesses;  Tobin  y.  Haack,  79  Minn.  101, 
81  N.  W.  758,  holding  that  will  must  be  signed  by  testator  in  presence  of  sub- 
scribing witnesses,  or,  if  not  so  signed,  testator  must  acknowledge  to  such  wit- 
nesses that  signature  is  his;  Norton  v.  Norton,  2  Redf.  6;  Willis  v.  Mott,  36 
N.  Y.  486,  holding  it  sufficient  execution  of  will  where  testator  presents  will  al- 
ready signed  by  him  to  witness,  acknowledging  it  as  his  will  and  that  he  has 
executed  it  as  such  and  requests  him  to  sign  as  witness,  which  he  does  in  pres- 
ence of  testator. 

Cited  in  notes  in  114  A.  S.  R.  213,  on  necessity  that  subscription  or  acknowl- 
edgment by  testator  be  before  or  to  attesting  witnesses ;  114  A.  S.  R.  230,  on 
acknowledgment  of  signature  to  testator  as  equivalent  to  his  presence. 

—  Signature  of  attes1;ing:  witnesses,,  generally. 

Cited  in  Allen  v.  Griffin,  69  Wis.  529,  35  N.  W.  21,  holding  witnesses  to  wiU 
need  not  know  nature  of  instrument  to  which  they  attach  their  names  as  wit- 
nesses to  signature  of  subscriber. 

—  Signing  of  witness's  name  by  third  person. 

Cited  in  Lord  v.  Lord,  58  N.  H.  7,  42  A.  R.  565,  holding  name  of  attesting 
witness  of  will  who  is  unable  to  write  may  be  written  by  another,  at  his 
request  in  his  presence  and  in  presence  of  testator;  Re  Strong,  2  Connoly,  574, 
16  N.  Y.  Supp.  104,  holding  that  one  witness  to  will  may  sign  name  of  othei 
witness  at  latter's  request  where  he  is  incapacitated  from  writing;  Re  Pope, 
139  N.  C.  484,  111  A.  S.  R.  813,  7  L.R.A,(N^.)  1193,  52  S.  E.  23^.  4  A.  &  £. 
Ann.  Cas.  635;  Re  Crawford,  46  S.  C.  299,  57  A.  S.  R.  684,  32  L.R.A.  77,  24  S.  E. 
69, — holding  that  name  of  attesting  witness  to  will  may  be  written  by  another, 
at  her  request  in  her  presence  and  in  presence  of  testator. 
Necessity  of  witnesses  signing  after  testator. 

Cited  in  Marshall  v.  Mason,  176  Mass.  216,  79  A.  S.  R.  305,  57  N.  E.  340, 
holding  that  witnesses  to  will  must  sign  after  testator  has  signed:  Lacey  v.  Dobbs, 
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63  N.  J.  Eq.  325,  92  A.  S.  R.  667,  65  L.ILA.  580,  50  Atl.  497,  holding  that 
everything  required  to  be  done  by  testator  must  precede  subscription  of  wit- 
nesses; Simmons  v.  Leonard,  91  Tenn.  183,  30  A.  S.  R.  875,  18  S.  W.  280,  hold- 
ing that  there  is  no  will  as  to  witness  until  it  has  been  signed  by  testato.*. 

Cited  in  notes  in  114  A.  S.  R.  234,  on  order  of  execution  of  will  by  testator 
and  by  witnesses;  14  L.R.A.  160,  on  effect  of  witnesses'  signature  to  will  be- 
fore testator  signs. 

Distinguished  in  Gibson  t.  Nelson,  181  lU.  122,  72  A.  S.  R.  254,  54  N.  E.  901, 
holding  that  testator  may  sign  after  witnesses  if  part  of  same  transaction, 
and  in  former's  presence;  Kaufman  y.  Oaughman,  49  S.  C.  159,  61  A.  S.  K. 
808,  27  S.  E.  16,  holding  witnesses  to  will  need  not  sign  before  testator  if  part 
of  same  transaction. 
—  Signing  by  witnesses  in  presence  of  testator. 

Cited  in  Mendell  v.  Dunbar,  169  Mass.  74,  47  N.  E.  402,  holding  it  insufficient 
attestation  of  will  where  witnesses  do  not  sign  in  testator's  presence  but  return 
and  one  with  assent  of  other's  said  they  had  signed  will  and  showed  testator 
signature  to  which  he  assented;  Cook  v.  Winchester,  81  Mich.  581,  8  L.R.A.  822, 
46  N.  W.  106,  holding  it  not  necessary  in  all  cases  that  testator  and  witnesses 
be  in  same  room  or  that  testator  have  actual  sight  of  process  of  signing;  Paw- 
tucket  V.  Ballou,  15  R.  I.  58,  2  A.  S.  R.  868,  23  Atl.  43,  holding  that  witnesses 
to  will  must  subscribe  their  names  in  presence  of  testator;  Re  Downie,  42  Wis. 
66,  holding  no  subscription  to  will  by  witness  valid  unless  testator,  if  he  so  de- 
sires, can  see  witness  subscribe. 

Cited  in  reference  note  in  2  A.  S.  R.  870,  on  necessity  for  subscribing  will  in 
presence  of  testator. 

Cited  in  notes  in  60  A.  R.  286,  on  attestation  of  will  "in  presence  of  testator;" 
1  L.R.A.(N.S.)394,  as  to  when  witness  is  within  statutory  requirement  to  sub- 
scribe in  testator's  presence. 

87  AM.  DEC.  700,  RICHARDSON  ▼.  SIBIiET,  11  ALUES,  65. 
Validity  off  corporate  acts  expressly  or  impliedly  prohibited  by  leffls- 
latnre. 

Cited  in  Lamb  v.  Mclntire,  183  Mass.  367,  67  N.  E.  320.  holding  note  and 
mortgage  given  by  officers  de  facto  of  corporation  in  fraud  of  corporation  and 
its  creditors  to  one  having  notice  not  enforceable  for  any  part  of  considera- 
tion for  which  they  were  given;  Adsms  &  W.  Co.  v.  Deyette,  8  S.  D.  119,  59 
A.  S.  R.  751,  31  L.R.A.  497.  65  N.  W.  471,  holding  judgments  void  to  extent  of 
money  loaned  beyond  scope  and  object  for  which  corporation  was  created;  Ehr- 
man  v.  Union  Cent.  L.  Ins.  Co.  35  Ohio  St.  324  (dissenting  opinion),  as  to  dis- 
tinction between  mere  abuse  of  power  delegated  to  directors  and  absence  of 
power  in  corporation  itself. 

Cited  in  notes  in  99  A.  D.  334,  on  effect  of  sale  by  corporation  of  all  its 
assets;   6  L.R.A.   565,  on  power  of  corporation  to  mortgage  its  property;    22 
E.  R.  C.  131,  on  implied  powers  of  company  incorporated  by  act  of  the  legis- 
lature. 
Power  off  public  service  corporation  to  alienate  Its  franchise  or  property. 

Cited  in  Mannhardt  v.  Illinois  Staats  Zeitung  Co.  90  111.  App.  315,  holdinj? 
statute  prohibiting  corporation  from  sellinjr  its  property,  impliedly  prohibits 
it  from  mortgaging  its  property;  Black  v.  Delaware  &  R.  Canal  Co.  22  N.  J. 
Eq.  130,  to  point  that  corporation  cannot  lease  or  alien  any  franchise  or  prop> 
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erty  necessarj  to  perform  its  obligations  and  duties  to  state,  without  legisla- 
tive authority;  Lehigh  Iron  Co.'s  Estate,  2  Pa.  Dist.  R.  543,  12  Pa.  Co.  Ct. 
257,  holding  that  corporation  cannot  sell  or  transfer  its  franchises  unless  ex- 
pressly authorized  by  legislature. 

Cited  in  notes  in  35  A.  S.  R.  390,  on  nontransferability  of  franchises;  35  A.  S. 
R.  395,  on  transfer  of  franchises  without  legislative  authority;  47  L.R.A.  88, 
89,  on  right  to  transfer  or  mortgage  privilege  to  use  streets  for  telegraph,  tele- 
phone, or  other  quasi-public  purposes;  22  E.  R.  C.  246,  on  right  of  a  quasi- 
public  corporation  to  make  any  contract  disabling  it  from  performing  its  func- 
tions. 

Distinguished  in  Evans  v.  Boston  Heating,  157  Mass.  37,  31  N.  E.  698,  holding 
corporation   organized   for   purpose   of   supplying   heat   and    warmth   to    public 
may  mortgage  its  property. 
—  Railroad  company. 

Cited  in  Adams  v.  Boston,  H.  &  E.  R.  Co.  1  Holmes,  30,  Fed.  Cas.  No.  47, 
holding  that  railroad  corporation  has  no  power  to  alienate  its  franchise  with- 
out distinct  legislative  authority;  Tippecanoe  County  v.  Lafayette,  M.  A  B.  R. 
Co.  50  Jnd.  85,  holding  railroad  company  cannot  assign  its  franchise  and 
property  in  contravention  of  public  policy;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Boney,  117  Ind.  501,  3  L.R.A.  435,  20  N.  E.  432,  holding  that  neither  franchise 
of  railroad  company  nor  any  of  its  property  necessary  to  its  enjoyment  can  be 
sold  on  execution;  Farmers'  Loan  &  T.  Co.  v.  Canada  &  St.  L.  R.  Co.  127  Ind. 
250,  11  L.R.A.  740,  26  N.  E.  784,  holding  personal  judgment  against  railway 
company  not  enforceable  by  sale  of  isolated  part  thereof;  State  v.  Consolidation 
Coal  Co.  46  Md.  1 ;  Harke  v.  Omaha  &  S.  W.  R.  Co.  4  Neb.  458,— holding  that 
railroad  corporation  has  no  authority  to  alienate  its  franchise  without  legis- 
lative authority;  Davis  v.  Smith  American  Organ  Co.  131  Mass.  258;  Braslin 
V.  Somerville  Horse  R.  Cx).  145  Mass.  64,  13  N.  E.  66;  Daniels  v.  Hart,  118  Mass. 
543, — holding  that  railroad  company  has  no  authority  to  mortgage  its  franchise 
and  railroad  without  legislative  authority;  East  Boston  Freight  R.  Co.  v.  East- 
ern R.  Co.  13  Allen,  422.  holding  that  railroad  company  may  mortgage  its 
franchise  where  implied  legislative  authority  to  do  so;  French  v.  Jones,  191  Mass. 
522,  7  L.R.A.(N.S.)  525,  78  N.  E.  118;  Clemens  Electrical  Mfg.  Co.  v.  Walton, 
173  Mass.  286,  53  N.  E.  820, — holding  that  railroad  corporation  has  no  right  to 
sell  rails  after  they  are  laid  for  purpose  of  removal  with  intent  to  abandon  its 
road;  Naglee  v.  Alexandria  &  F.  R.  Co.  83  Va.  707,  5  A.  S.  R.  308,  3  .S.  E. 
369,  holding  that  railroad  company  cannot  surrender  its  functions  and  responsi- 
bilities to  trustees  of  its  own  selection. 

Cited  in  note  in  75  A.  D.  549,  on  railroad  corporation's  power  to  transfer  its 
franchises  and  property. 

Distinguished  in  Cleveland  &  M.  R.  Co.  v.  Himrod  Furnace  Co.  37  Ohio  St. 
321,  41  A.  R.  609,  holding  that  railroad  company  may  make  contracts  for  trans- 
portation for  fixed  future  period. 
—  Street  railway  company. 

Cited  in  Central  Nat.  Bank  v.  Worcester  Horse  R.  Co.  13  Allen,  105,  holding 
street  railway  corporation  prior  to  act  of  1866  could  not  be  subject  to  proceed- 
ings in  insolvency;  Middlesex  R.  Co.  v.  Boston  &  C.  R.  Co.  115  Mass.  347, 
holding  contract  by  which  horse  railroad  corporation  transfers  its  property  and 
franchise  for  fixed  rent  in  form  of  dividends  void;  Metropolitan  R.  Co.  v.  High* 
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land  Street  R.  Co.  118  Mass.  290,  holding  leading  object  of  granting  franchise  to 
street  railway  company  benefit  to  public  and  not  profit  to  proprietors. 

Distinguished  in  Watson  v.  Fairmont  &  Suburban  R.  Co.  49  W.  Va.  528,  39 
S.  E.  193,  holding  that  franchise  to  construct  and  operate  street  railway  given 
to  individual  may  with  consent  of  council  be  assigned  to  private  corporation. 

Use  off  writ  off  sequestration. 

Cited  in  notes  in  35  A.  S.  R.  396,  on  sequestration  of  profits  of  franchises  by 
equity;  24  E.  R.  C.  41,  on  use  of  writ  of  sequestration. 
Incorporation  off  purcliasers  off  ffrancliise  at  fforeclosaro  sale.. 

Cited  in  note  in  35  A.  S.  R.  400,  on  incorporation  of  purchasers  at  foreclosure 
sale  of  franchise. 

87  AM.  DEC.  706,  liOVEIili  v.  NEIiSON,  11  AliIiEX,  101. 
Right  to  contribution  against  deceased  partner's  exeoni.ors. 

Cited  in  Bacon  v.  Pomeroy,  104  Mass.  577,  co-partner   who  pays  joint  debt 
more  than  two  years  after  his  deceased  partner's  executors  qualify  not  entitled 
to  recover  in  suit  against  them  brought  within  year  after  payment. 
Burden  off  prooff  to  show  set-off. 

Cited  in  reference  note  in  100  A.  D.  52,  on  burden  of  proof  to  show  set-off  is 
due  from  plaintiff  in  same  right  with  cause  of  action  declared  on. 

87  AM.  DEC.   709,   HOOD  v.  HOOD,    11   ALLES,   196. 
Validity  off  Judgment  ffor  divorce. 

Cited  in  Hood  v.  Hood,  110  Mass.  463,  on  right  of  wife  to  impeach  divorce  de- 
cree in  writ  of  dower  against  persons  who  purchased  land  from  husband  during 
coverture. 

Cited  in  notes  in  83  A.  S.  R.  623,  on  extraterritorial  effect  of  divorce  decree; 
19  L.R.A.  815,  on  validity  of  decree  of  divorce  obtained  on  publicjxtion  or  service 
out  of  state  where  defendant  did  not  appear. 
—  As  dependent  on  domicil. 

Cited  in  Atherton  v.  Atherton,  181  U.  S.  155,  45  L.  ed.  794,  21  Sup.  Ct.  Rep. 
544,  holding  divorce  valid  where  obtained  by  citizen  of  one  state  from  cause 
of  abandonment  by  wife  who  has  returned  to  her  native  state,  upon  notice  sent 
her  by  clerk  which  was  never  returned;  Haddock  v.  Haddock,  201  U.  S.  562,  50 
L.  ed.  867,  20  Sup.  Ct.  Rep.  525,  5  A.  &  E.  Ann.  Cas.  1,  holding  that  suit  for 
divorce  brought  in  state  other  than  domicil  of  matrimony,  against  wife  who  is 
still  domiciled  there,  without  being  based  on  personal  service  of  process,  will 
not  justify  court  to  enter  decrees  to  res,  entitled  to  be  enforced  outside  of  state; 
Burlen  v.  Shannon,  115  Mass.  438,  holding  divorce  valid  when  brought  in  state 
other  than  domicil  of  matrimony,  against  wife  for  desertion  who  is  still  dom* 
iciled  there,  upon  notice  left  at  her  abode  and  publication  in  newspaper;  Ross 
V.  Ross,  129  Mass.  243,  37  A.  R.  321,  to  point  that  decree  of  divorce  rendered  in 
another  state,  in  which  legal  domicil  of  parties  is  at  the  time,  and  according  to 
its  laws,  even  for  cause  not  ground  for  divorce  here  is  valid,  although  marriage 
took  place  here;  Rigney  v.  Rigney,  127  X.  Y.  408,  24  A.  S.  R.  462,  28  N.  E.  405, 
holding  that  resident  defendant  in  divorce  suit  may  have  his  marital  relation 
changed  by  ex  parte  judgment,  where  constructive  service  of  process  duly  made; 
Hunt  v.  Hunt,  72  N.  Y.  217,  28  A.  R.  129  (affirming  9  Hun,  622),  holding  judg- 
ment of  divorce  rendered  in  another  state  against  domiciled  citizen,  upon  sub- 
Am.  Dec.  Vol.  XII.— 10. 
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stituted  service  of  process  valid  in  persoDam  so  as  to  affect  dissolution  of 
riage  contract;  Baker  v.  People,  15  Hun,  256,  holding  it  not  necessary  in  action 
for  divorce  against  absentee,  by  substituted  service,  that  party  proceeded  ai^ainst 
should  be  citizen  of  this  state  or  have  his  or  her  domicil  here. 

Cited  in  reference  note  in  53  A.  S.  R.  184,  on  validity  of  divorce  where  one 
party  is  a  nonresident. 

Cited  in  note  in  5  E.  R.  C.  725,  on  jurisdiction  to  dissolve  marriage  as  do- 
pendent  on  domicil. 
Right  of  third  person  to  raise  question. 

Cited  in  Adams  v.  Adams,  154  Mass.  290,  13  LJt.A.  275,  28  N.  E.  260,  holding 
that  validity  of  divorce  may  be  raised  by  third  persons  whose  rights  are  con- 
cerned and  who  were  not  parties  to  or  entitled  to  be  heard  in  divorce  suit. 

Cited  in  reference  note  in  96  A.  D.  741,  on  effect  and  impeachment  of  foreign 
divorce. 

Cited  in  note  in  65  A.  D.  361,  on  conclusiveness  of  decrees  of  divorce. 
Domicil  of  deserted  wife. 

Cited  in  note  in  25  A.  D.  878,  on  domicils  of  husband  and  wife  where  former 
nas  deserted  latter. 
Domicil  of  wife  for  divorce  purposes. 

Cited  in  notes  in  16  L.RJL  499,  on  domicil  of  wife  for  purpose  of  divorce 
suit;  59  L.R.A.  164,  on  domicil  of  wife  as  defendant  in  divorce  suit. 
Acquiring  jurisdiction  over  absent  citizens. 

Cited  in  note  in  53  A.  S.  R.  180,  on  service  of  process  to  acquire  jurisdiction 
over  absent  citizens. 
Proof  that  same  point  was  decided  in    former  action. 

Cited  in  note  in  96  A.  D.  787,  on  proof  in  second  action  that  the  same  point 
was  raised  and  decided  in  former  action. 

87   AM.   D£G.    711,   COM.  v.   WAITB,   11   AULES,   264. 

Validity  of  laws  or  ordinances  passed  under  exercise  of  police  power. 

Cited  in  Com.  v.  Pear,  183  Mass.  242,  67  L.R.A.  935,  60  N.  E.  719,  holding  that 
legislature  may  pass  law  under  its  police  power  authorizing  board  of  health  to 
fine  any  inhabitant  for  failure  to  be  vaccinated. 

Cited  in  notes  in  57  A.  R.  748,  750,  on  effect  of  laws  regulating  or  suppressing 
manufacture  of  adulterated  and  imitative  foods;  10  L.R.A.  136,  on  protection  of 
bcalth  as  within  police  power. 
—  Regulating  sale  of  miUc. 

Cited  in  State  v.  Schlenker,  112  Iowa,  642,  84  A.  S.  R.  360,  51  L.R.A.  347,  84 
N.  W.  698,  holding  statute  making  it  criminal  offense  to  sell  adulterated  milk 
within  police  power  of  state,  though  adulteration  be  harmless;  State  v.  Dupaquier, 
46  La.  Ann.  577,  49  A.  S.  R.  334,  26  L.R.A.  162,  15  So.  202,  holding  ordinance 
requiring  vendors  of  milk  to  fjimish  gratuitously  one  pint  for  inspection  by 
sanitary  inspector,  valid  police  measure;  St.  Louis  v.  Polinsky,  390  Mo.  516, 
89  S.  W.  625,  holding  that  city  may  prohibit  by  ordinance  sale  of  milk  con 
taininsr  coloring  matter;  St.  Louis  v.  Schuler,  190  Mo.  524,  1  L.R.A.(N.S.)  92H 
89  S.  W.  621,  holding  that  legislature  may  prohibit  sale  of  milk  containing  pr^- 
servative;  State  v.  Campbell,  64  N.  H.  402,  10  A.  S.  R.  419,  13  Atl.  585,  holdinx* 
that  legislature  may  prohibit  sale  of  milk  containing  more  than  certain  per 
cent  of  watery  fluid  or  less  than  certain  per  cent  of  milk  solids;  People  v.  West, 
106  N.  Y.  293,  60  A.  R.  452,  12  N.  E.  610,  6  N.  Y    Crim.  Rep.  382    (affirming 
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44  Hun.  162),  holding  act  prohibitiDg  selling  or  bringing  of  diluted  or  adul- 
terated milk  to  cheese  or  butter  factory  valid  exercise  of  police  power;  People 
V.  Cipperly,  37  Hun,  319,  3  N.  Y.  Crim.  Bep.  385,  holding  act  prohibiting  sale  or 
exchange,  or  exposing  for  sale  or  exchange,  any  unclean,  impure,  unhealthy, 
adulterated,  or  unwholesome  milk  valid,  if  limited  to  milk  to  be  used  for  food 
purposes. 

—  Forbidding  sale  of  oleomargarine. 

Cited  in  Com.  y.  Huntley,  156  Mass.  236,  15  L.R.A.  839,  30  N.  E.  1127,  holding 
statute  forbiddinflf  sale  of  oleomargarine  made  in  imitation  of  yellow  butter  valid 
exercise  of  police  power;  Butler  v.  Chambers,  36  Minn.  69,  1  A.  8.  R.  638, 
30  N.  W.  308;  Powell  v.  Com.  114  Pa.  265,  60  A.  R.  360,  19  W.  N.  C.  24,  7 
Atl.  913,  44  Phila.  Leg.  Int  197  (affirming  1  Pa.  Co.  Ct.  94),  holding  act 
prohibiting  manufacture  and  sale  of  oleomargarine  within  police  power  of  state; 
State  V.  Bockstruck,  136  Mo.  335,  38  S.  W.  317,  holding  act  prohibiting  sale  of 
imitation  butter  within  police  power  of  state. 
regulating  sale  of  pork. 

Distinguished  in  Helena  v.  Dwyer,  64  Ark.  424,  62  A.  S.  R.  206,  39  LJt.A.  2GC, 
42  S.  W.  1071,  holding  municipal  ordinance  prohibiting  sale  of  fresh  pork  between 
June  and  October  not  valid  exercise  of  police  power. 
Lack  of  knowledge  or  guilty  intent  as  defense. 

Cited  in  Eagle  v.  Nowlin,  94  Fed.  646,  holding  retail  dealer  liable  to  tax  on 
oleomargarine,  although  he  honestly  believed  he  was  dealing  in  butter;  Hourigan 
V.  Nowell,  110  Mass.  470,  holding  ignorance  no  defense  in  action  to  recover  for 
injuries  occasioned  by  explosion  of  illuminating  oil  sold  by  defendant,  which  does 
not  conform  to  statutory  standard. 

—  In  criminal  prosecutions,  generally. 

Cited  in  United  States  v.  Curtis,  16  Fed.  184,  holding  want  of  knowledge  of 
VHTticular  facts  no  deiense,  where  statute  prohibits  act  being  done,  or  beiii^ 
done  under  certain  circumstances  without  making  knowledge  or  intent  ingredient 
of  offense;  Dreyer  v.  Pease,  88  Fed.  978,  holding  positive  guilty  knowledge  not 
necessary  to  constitute  criminal  ofTense  of  receiving  deposits  after  bank  insolv- 
ent; State  y.  Turner,  60  Conn.  222,  22  Atl.  542,  holding  it  no  defense  that  de 
fendant  entered  upon  land  of  another  for  fishing  purposes  without  guilty  intent; 
Com.  V.  Emmons,  98  Mass.  6,  holding  it  no  defense  to  prosecution  for  ad- 
mission of  minor  billiard  room  that  keeper  was  without  guilty  knowledge; 
Com.  V.  Adams,  114  Mass.  323,  10  A.  R.  362,  holding  it  not  necessary  to  show  that 
violation  of  fast  driving  ordinace  was  wilful  or  corrupt;  State  v.  Cornish,  66 
N.  H.  329,  11  L.R.A.  191,  21  Atl.  180,  holding  it  no  defense  to  prosecution  for 
bringing  pauper  from  another  state  having  no  settlement  here,  that  defendant  be- 
lieved such  settlement  to  exist. 

Cited  in  notes  in  30  A.  R.  620,  on  ignorance  of  facts  constituting  crime  as 
defense;  11  L.R.A.  532,  on  allegation  of  intent  in  indictment. 

—  In  prosecutions  for  sale  of  adulterated  foods. 

Cited  in  Com.  v.  Raymond,  97  Mass.  567,  holding  it  not  necessary  to  allege  in 
indictment  for  "killing  calf  less  than  four  weeks  old  for  purpose  of  sale,"  that 
defendant  knew  calf  to  be  less  than  four  weeks  old;  Com.  v.  Vieth,  155  Maps. 
442,  29  N.  E.  577.  holding  that  hotelkeeper,  who  sells  milk  to  his  guests  to  be 
drunk  by  them  on  his  premises  may  be  convicted  although  he  did  not  know  of 
particular  sale;  Com.  v.  Gray,  150  Mass.  327,  23  N.  R  47,  holding  it  not  neoes- 
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sary  to  prove  criminal  intent  in  criminal  action  for  sale  of  imitation  butter 
at  retail  without  descriptive  wrapper;  People  v.  Snowberger,  113  Mich.  86, 
67  A.  S.  R.  449,  71  S.  W.  497,  holding  proof  of  guilty  knowledge  or  intent  not 
essential  to  conviction  of  one  who  sells  adulterated  food;  People  v.  Mahaney, 
41  Hun,  26,  holding  it  no  defense  to  prosecution  for  sale  of  article  not  butter 
as  butter,  that  seller  had  no  intent  to  deceive. 

—  In  prosecutions  for  sale  off  adulterated  drugs. 

Cited  in  District  of  Columbia  v.  Lynham,  16  App.  D.  C.  85,  holding  it  no 
defense  in  prosecution  for  sale  of  adulterated  drugs  that  druggist  was  ignorant 
of  fact  that  drug  was  adulterated. 

—  In  prosecution  ffor  sale  off  liquor  to  minors. 

Cited  in  State  v.  Bruder,  35  Mo.  App.  475;.  State  v.  Cain,  9  W.  Va.  559; 
State  V.  Hartfield,  24  Wis.  60, — holding  it  no  defense  to  prosecution  for  sale 
of  intoxicating  liquor  to  minor  that  seller  believed  him  to  be  at  his  majority. 

—  In  prosecutions  ffor  sale  of  llqaor  to  habitual  drunkards. 

Cited  in  Dudley  y.  Sautbine,  49  Iowa,  650,  31  A.  R.  165,  holding  it  no  defense 
to  prosecution  for  sale  of  intoxicating  liquor  to  one  in  habit  of  becoming  in- 
toxicated, that  seller  is  ignorant  of  that  habit;  State  v.  Heck,  23  Minn.  549, 
holding  it  no  defense  to  prosecution  for  sale  of  whiskey  to  habitual  drunkard 
that  seller  knew  buyer  was  habitual  drunkard. 

—  In  prosecutions   for  violation  of   Sunday  closing   law. 

Cited  in  People  v.  Roby,  52  Mich.  577,  50  A.  R.  270,  18  N.  W.  365,  holding  it 
no  defense  in  prosecution  for  violation  of  Sunday  closing  law  that  saloon  keeper 
was  ignorant  of  fact  clerk  violateu  law. 

—  In  prosecutions  for  keeping  bouse  of  ill  fame. 

Cited  in  Com.  v.  Shea,  150  Mass.  314,  23  N.  E.  47,  holding  it  not  necessary  to 
aver  criminal  intent  in  indictment  for  keeping  house  of  ill  fame. 
Criminal  liability  for  selling  noxious  and  unsound  food. 

Cited  in  note  in  73  A.  D.  174,  on  criminal  liability  for  selling  noxious  and 
unsound  food. 
Admissibility  of  analyst's  record  in  prosecution  for  adulterating  food. 

Cited  in  State,  Shivers,  Prosecutor,  v.  Newton,  45  N.  J.  L.  469;  State  v.  Camp- 
bell, 64  N.  H.  402,  10  A.  S.  R.  419,  13  Atl.  585,— on  admissibility  of  analytfa 
record  or  certificate  as  evidence. 

87  AM.  DEC.   713,  LEVI  v.  IjYNN  A  B.  R.  CO.   11  AliliEN,  SOO. 
Liability  of  railroad  company  ffor  act  of  temporary  officer. 

Cited  in  Mobile  &,  O.  R.  Co.  v.  Malone,  46  Ala.  391,  holding  that  temporary 
officer  of  railroad  company  can  bind  it  while  acting  within  scope  of  his  powers. 

87  AM.  DEC.  714,  VIXTOX  v.  MIDDLESEX  R.  CO.   11  ALLEN,  304. 
Right  of  carrier  to  exclude  passengers. 

Cited  in  Hall  v.  De  Cuir,  05  U.  S.  485,  24  L.  ed.  547,  holding  that  common  car- 
riers of  passengers  have  authority  to  make  suitable  regulations  as  regards 
passenjjers,  so  as  to  preserve  order ;  Bass  v.  Chicago  &  N.  W.  R.  Co.  36  Wis.  450, 
17  A.  R.  495,  holding  that  managers  of  railroad  train  have  no  right  to  remove 
male  passenger  from  ladies'  car  where  there  is  no  sitting  room  in  other  cars. 

Cited  in  reference  notes  in  16  A.  S.  R.  340,  on  expulsion  of  passengers;   60 
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A.  S.  R.  631,  on  carrier's  right  to  make  rules  as  to  passengers;  70  A.  S.  R.  302, 
on  right  to  expel  obnoxious  passenger  from  street  car. 

Cited  in  note  in  6  A.  S.  R.  735,  on  duty  of  trainmen  to  remove  dangerous  person 
from  train. 

—  Disorderly  passengers,   icencrally. 

Cited  in  Kuhlen  v.  Boston  &  N.  Street  R.  Co.  393  Mass.  341,  138  A.  S.  R. 
516,  7  L.R.A.(N.S.)  729,  79  N.  E.  815,  to  point  that  when  servants  of  carrier 
know  or  have  means  of  knowing  that  disorderly  passenger  is  likely  to  commit 
assault,  it  is  their  duty  to  eject  him;  New  Orleans,  St.  L.  &  C.  R.  Co.  v.  Burke, 
53  Miss.  200,  24  A.  R.  689,  holding  it  conductor's  duty  to  eject  passenj^er  guilty 
of  disorderly  and  insulting  conduct;  Putnam  v.  Broadway  &  S.  A.  R.  Co.  4 
Jones  &,  S.  195,  holding  right  to  remove  disorderly  persons  incident  to  business 
of  common  carrier  and  its  responsibility  for  safety  of  its  passengers. 

Cited  in  notes  in  41  A.  D.  482,  on  rule  prohibiting  disorderly  conduct  on  cars 
and  excluding  disorderly  passengers;  118  A.  S.  R.  468,  on  street  railway  com- 
pany's duty  to  passenger  as  affected  by  acts  of  fellow  passengers  or  other  third 
persons. 

—  Insane   passenger. 

Cited  in  Owens  v.  Macon  &  B.  R.  Co.  119  Ga.  230,  63  L.R.A.  946,  46  S.  E.  87, 
holding  common  carrier  warranted  in  refusing  to  receive  adjudged  lunatic  who, 
although  attended,  is  cursing  and  using  obscene  language  at  time  of  boarding 
car. 

—  Intoxicated  passenger. 

Cited  in  King  v.  Ohio  &  M.  R.  Co.  22  Fed.  413,  holding  conductor  has  power  to 
arrest,  disarm,  restrain,  or  remove  from  train  armed  man  intoxicated  to  point 
of  insanity;  Grimsley  v.  Atlantic  Coast  Line  R.  Co.  1  Ga.  App.  557,  57  S.  E.  943, 
holding  carrier  bound  to  anticipate  injury  threatened  to  passenger  by  intoxicated 
fellow  passenger;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Weber,  33  Kan.  543,  52  A.  R. 
643,  6  Pac.  877,  holding  that  railroad  company  has  right  to  remove  passenger 
suffering  from  delerium  tremens;  Murphy  v.  Union  R.  Co.  118  ^lass.  228, 
holding  that  conductor  on  horse  car  may  remove  intoxicated  passenger  who  is 
offensive  to  other  passengers;  Sullivan  v.  Old  Colony  R.  Co.  148  Mass.  119,  1 
L.R.A.  513,  18  N.  E.  678,  holding  that  managers  of  railroad  train  may  remove 
drunken  and  disorderly  passenger  into  baggage  car;  Hudson  v.  Lynn  &  B.  R.  Co. 
178  Mass.  64,  59  N.  E.  647,  holding  conductor  of  electric  car  not  bound  to  wait 
until  intoxicated  passenger  commits  some  disturbance  before  ejecting  him;  Cobb 
V.  Boston  Elev.  R.  Co.  179  Mass.  212,  60  N.  E.  476,  holding  it  duty  of  conductor 
of  street  car  to  remove  intoxicated  passenger,  who  is  vomiting  profusely,  at  once ; 
Edgerly  v.  Union  Street  R.  Co.  67  N.  H.  312,  36  Atl.  558,  holding  that  servants 
of  street  railroad  car  may  eject  in  suitable  manner  passenger  who  is  so  drunk 
as  to  endanger  safety  or  cause  discomfort  to  fellow  passengers;  Freedon  v.  New 
York  C.  &  H.  R.  R.  Co.  24  App.  Div.  306,  48  N.  Y.  Supp.  584,  holding  that 
railroad  company  has  right  to  refuse  intoxicated  person  without  ticket  admis- 
sion to  its  cars;  Railway  Co.  v.  Valleley,  32  Ohio  St.  345,  30  A.  R.  601.  up- 
holding right  of  conductor  to  remove  in  reasonable  manner  drunken,  unruly,  and 
boisterous  passenger. 

Cited  in  reference  note  in  86  A.  S.  R.  459,  on  carrier's  right  to  expel  obnoxious 
or  drunken  passenger. 

Cited  in  notes  in  107  A.  S.  R.  300,  on  right  of  carrier  to  refuse  to  transport 
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Jrunken  persons;   40  L.R.A.  136,  on  intoxication  of  passengers  amounting  to 
contributory  negligence  as  affecting  carrier's  negligence. 

Distinguished  in  Thomson  v.  Manhattan  R.  Co.  76  Hun,  648,  27  N.  Y.  Supp. 
608,  holding  that  man  in  state  of  inebriety  has  right  to  ride  in  public  conveyance 
so  long  as  he  remains  quiet  and  molests  no  one. 

—  Sick  passenger. 

Cited  in  Lemont  t.  Washington  &  G.  R.  Co.  1  Ma<dcey,  180,  47  A.  R.  238, 
holding  that  street  car  conductor  may  remove  sick  passenger  where  he  refuses 
to  conform  io  reasonable  regulations  of  company. 

Cited  in  note  in  97  A.  D.  499,  on  duty  owed  by  railroads  to  sick,  aged,  or  feeble 
passengers. 

Distinguished  in  Connolly  v.  Crescent  City  R.  Co.  41  La.  Ann.  67,  17  A.  S.  R. 
389,  3  L.R.A.  133,  6  So.  269,  holding  that  street  car  company  cannot  remove 
passenger  stricken  with  apoplexy  while  speechless  and  helpless  and  leave  him  in 
open  street  on  cold,  wet  day. 

—  TJncbaste  passenger. 

Cited  in  Brown  v.  Memphis  &  C.  R.  Co.  7  Fed.  61,  holding  that  railroad  com- 
pany cannot  rightfully  exclude  from  ladies'  car  female  passenger  for  unchastity 
not  affecting  her  conduct,  when  her  demeanor  at  time  is  ladylike. 
Liability  of  carrier  for  assault  on  passenger. 

Cited  in  note  in  32  A.  S.  R.  92,  on  liability  of  carrier  for  assault  on  passenger 
by  fellow  passenger. 

87  AM.  DEO.  717,  LE  BARRON  v.  EAST  BOSTON  FERRT  CO.  11 

ALLEN,  312. 
Care  required  of  common  carrier  of  passengers. 

Cited  in  Yerkes  v.  Sabin,  97  Ind.  141,  49  A.  R.  434,  holding  ferryman  liable 
for  failure  to  provide  reasonably  safe  and  convenient  means  for  departure  from 
lK)at  of  horses  and  vehicles;  Simmons  v.  New  Bedford,  V.  &  N.  S.  B.  Co.  97 
Mass.  361,  93  A.  D.  99,  holding  common  carrier  of  passengers  by  water  bound 
to  use  utmost  care  consistent  with  nature  and  extent  of  their  business  to 
js^iard  against  injury  to  passenger;  Dodge  v.  Boston  &  B.  S.  S.  Co.  148  Mass. 
207,  12  A.  S.  R.  541,  2  L.R.A.  83,  19  N.  E.  373,  holding  common  carrier  of  pas- 
sengers by  water  bound  to  use  highest  degree  of  care  in  reference  to  each  particu- 
lar with  reasonable  regard  to  nature  of  undertaking;  Illinois  C.  R.  Co.  v.  Kuhn, 
107  Tenn.  106,  64  S.  W.  202,  holding  common  carrier  of  passenprers  bound  to 
exercise  highest  care,  skill  and  foresight  conducive  to  passenger's  safety  and 
capable  of  being  put  into  practice.. 

Cited  in  reference  notes  in  11  A.  R.  666,  on  liability  of  ferrymen;  68  L.R.A. 
lu9,  on  necessity  that  approaches  and  passages  to  and  from  ferry  be  adequate 
and  safe. 
—  Duty  to  use  newest  or  most  Improved  machinery. 

Cited  in  Reynolds  v.  Merchants'  Woolen  Co.  168  Mass.  501,  47  N.  E.  406. 
holding  employer  not  liable  for  bursting  of  machinery  purchased  of  reputable 
maker;  Veginan  v.  Morse,  160  Mass.  143,  36  N.  E.  451,  holding  evidence  as  to 
use  of  guards  upon  other  machinery  not  admissible  in  personal  injury  action: 
Olds  V.  New  York,  N.  H.  &  H.  R.  Co.  172  Mass.  73,  61  N.  E.  450,  holding  pas- 
senger on  combination  car  attached  to  freight  train  not  entitled  to  recover  for 
injuries  received  through  jolting  of  car  as  incident  to  train  of  this  kind. 
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Cited  in  notes  in  64  A.  D.  622,  523,  on  liability  of  carrier  of  passengers  for 
injuries  resulting  from  defects  in  vehicles  and  appliances;  5  E.  R.  C.  463,  on 
duty  of  carrier  to  use  due  care  as  to  safety  of  line. 
Presumption  of  negligence  from  happening  of  accident. 

Cited  in  Inland  &  Seaboard  Coasting  Co.  v.  Tolson,  139  U.  S.  651,  35  L.  ed. 
270,  11  Sup.  Ct  Rep.  653,  holding  it  prima  facie  evidence  of  steamboat  com- 
pany's negligence  where  steamboat,  on  calm  day,  is  thrown  against  proper  wharf 
with  such  force  as  to  tear  up  planks;  Burr  v.  Knickerbocker  Steam  Towage  Co. 
65  C.  C.  A.  564,  132  Fed.  248,  holding  that  grounding  of  tow  insole  charge  of 
tug  raises  presumption  of  negligent  towage;  Woodson  v.  Milwaukee  &  St.  P. 
R.  Co.  21  Minn.  60,  holding  presumption  of  defective  construction  or  negli- 
gent management  of  the  locomotive  raised  where  several  fires  are  kindled  in 
rapid  succession  by  single  engine;  Cass  v.  Boston  &  L.  R.  Co.  14  Allen,  448 
(dissenting  opinion),  as  to  burden  of  proof  in  negligence  cases. 

Cited  in  reference  note  in  113  A.  S.  R.  999,  on  presumptions  from  happening 
of  accident  where  both  plaintiff  and  defendant  were  under  obligation  to  exercise 
equal  care. 

Cited  in  note  in  113  A.  S.  R.  992,  on  creation  of  presumption  of  negligence 
from  happening  of  accident  causing  personal  injuries. 
—  Injury  to  passengers. 

Cited  in  Gillespie  v.  St.  Louis,  K.  C.  &  N.  R.  Co.  6  Mo.  App.  552;  Gleeson  v. 
Virginia  M.  R.  Co.  5  Mackey,  356, — holding  no  presumption  ^f  negligence  raised 
against  common  carrier  where  accident  occasioned  by  act  of  God;'  Chicago  City 
R.  Co.  V.  Rood,  163  111.  477,  54  A.  S.  R.  478,  45  N.  E.  238,  denying  presumption 
of  carrier's  negligence  on  injury  to  passenger  exercising  ordinary  care  arises 
unless  cause  of  injury  shown  to  be  within  its  control;  Payne  v.  Halstead,  44 
111.  App.  97,  holding  fact  that  coach  upset  prima  facie  evidence  of  negligence 
on  part  of  liveryman  furnishing  coach  and  driver;  Feital  v.  Middlesex  R.  Co. 
109  Mass.  398,  12  A.  R.  720,  holding  proof  that  passenger's  injury  was  caused 
by  car's  running  off  track  at  place  where  car  was  under  exclusive  control  of 
company,  sufiicient  to  charge  latter  with  negligence;  White  v.  Boston  &  A.  R.  Co. 
144  Mass.  404,  11  N.  E.  552,  holding  it  not  necessary  that  evidence  in  action 
against  railroad  company  for  injuries  caused  by  fall  of  lamp  shade  in  car 
should  show  that  it  was  impossible  that  there  should  be  any  other  cause  than 
U\  I'lriciency  of  fixture;  Smith  v.  St.  Paul  City  R.  Co.  32  Minn.  1,  50  A.  R.  550, 
18  X.  W.  827,  holding  presumption  of  negligence  raised  by  injury  to  passenger 
through  defect  in  construction,  management,  or  working  of  vehicle;  Millie  v. 
Manhattan  R.  Co.  6  Misc.  301,  25  N.  Y.  Supp.  753,  denying  presumption  of 
negligence  from  fact  that  one  slips  while  descending  stairway  of  elevated  rail- 
road; Saunders  v.  Chicago  &  N.  W.  R.  Co.  6  S.  D.  40,  60  N.  W.  148,  denying 
presumption  of  negligence  on  part  of  railroad  company  from  sole  proof  that  pas- 
senger was  injured  by  fearful  shock  while  standing  at  open  door  of  coach; 
Gulf.  C.  &  8.  F.  R.  Co.  V.  Smith,  74  Tex.  276,  11  S.  W.  1104,  holding  that 
derailment  of  passenger  car  raises  presumption  of  negligence  of  company. 

Cited  in  notes  in  20  A.  S.  R.  494,  on  accident  to  passenger  as  evidence  of 
negligence;  113  A.  S.  R.  1031.  on  presumption  of  negligence  from  accident  while 
traveling  by  stage,  livery,  steamboat,  or  the  like;  15  L.R.A.  39,  as  to  presumption 
of  negligence  against  carrier  from  injury  to  passenger  while  alighting  or  disem- 
barking. 
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—  E^scape  of  gtta  from  pipes. 

Cited  in  Hatchinson  v.  Boston  Gaslight  Co.  122  Mass.  219,  holding  that  negli- 
gence of  gas  company  cannot  be  inferred  from  breaking  of  its  pipes  caused  by 
fall  of  heavy  buildings  and  excessive  heat;  Smith  v.  Boston  Gaslight  Co.  129 
Mass.  318,  holding  fact  that  gas  escaped  prima  facie  evidence  of  negligence  on 
part  of  gas  company  in  action  against  company  for  injuries  caused  by  inhalation 
of  gas  from  company's  pipes. 

—  Injury  to  servant  from  breaking  of  macblnery. 

Cited  in  Duffy  v.  Upton,  113  Mass.- 544,  holding  burden  on  servant  to  show 
negligence  of  master  in  furnishing  improper  machine,  where  break  causing  injury 
due  to  attempt  to  overcome  by  force  unforeseen  obstruction;  East  Tennessee 
&  W.  N.  C.  R.  Co.  V.  Lindamood,  111  Tenn.  457,  78  S.  W.  99,  denying  presumption 
of  negligence  on  part  of  employer  in  furnishing  appliances  to  employee  arising 
from  injury  itself. 

Distinguished  in  Sack  v.  Dolese,  36  111.  App.  636,  holding  it  necessary  in  order 
to  show  that  master's  negligence  in  failing  to  inspect  caused  injury,  to  prove 
that  defect  could  have  been  discovered  by  proper  inspection  even  tijoujili  defect 
did  in  fact  exist. 

87  AM.  DEC.  728,  HA\^N  v.  MINNISIMMET  CO.    11   ALLEN,  377. 
Duty  of  umpire  chosen  in  disagreement  between  arbitrators. 

Cited  in  Hartford  F.  Ins.  Co.  v.  Bonner  Mercantile  Co.  11  L.R.A.  623.  44 
Fed.  351;  Ingraham  v.  Whitmore,  75  111.  24, — holding  it  duty  of  umpire  chosen 
in  disagreement  between  arbitrators  to  hear  whole  case  and  make  distinct  award. 

Cited  in  reference  note  in  64  A.  S.  R.  811,  on  determination  by  umpire  under 
submission  to  arbitration. 
When  appointment  of  umpire  by  appraisers  sliould  he  made. 

Cited  in  Chandos  v.  American  F.  Ins.  Co.  84  Wis.  184,  19  L.K.A.  321,  54  N. 
W.  390,  holding  that  omission  of  appraisers  to  first  appoint  umpire  before  pro- 
ceeding to  appraise  loss  by  fire  does  not  invalidate  award. 

Cited  in  note  in  19  L.R.A.  (X.S.)  697,  on  necessity  of  notice  of  appointment 
of  umpire  or  third  arbitrator,  and  of  proceedings  before  him. 

87  AM.  DEC.   726,  DODD  v.  FARLOW,   11  ALLEN,   426. 
Authority  of  broker. 

Cited  in  Boardman  v.  Spooner,  13  Allen.  353.  90  A.  D.  100.  lidding  that  usage 
that  brokers  are  authorized  to  insert  stipulation  from  customary  implied  war- 
ranty cannot  be  proven;  Elliott  v.  Barrett,  144  ^Mass.  250.  10  X.  E.  820.  holding 
real  estate  broker  not  authorized  to  make  memorandum  of  sale  which  differed 
in  respect  to  terms  of  sale. 

Distinguished  in  Hitchcock  v.  Griffin  &  S.  Co.  90  ^Uch.  447.  41  A.  S.  R.  624, 
58  N".  W.  373,  hoUlinj:^  merchandise  broker  so  far  agent  of  vendor  as  to  warrant 
supposition  that  order  will   be  honestly  transmitted   and  goods   shipped  under 
its  terms. 
Admissibility  of  custom  or  usage  to  override  contract  or  rule  of  law. 

Cited  in  Barnard  v.  Kellogg,  10  Wall.  U.  S.  383,  19  L.  ed.  987.  holding  that 
custom  in  sale  of  wool  cannot  imply  warranty  that  it  is  not  falsely  packed : 
Chilberg  v.  Lyng,  63  C.  C.  A.  451,  128  Fed.  899,  holding  evidence  of  custom  inad- 
missible to  override  unambiguous  agreement  of  parties:    Randall  v.   Smith,  63 
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Me.  106,  18  A.  R.  200;  Reed  v.  Richardson,  98  Mass.  216,  93  A.  D.  155,— 
liolding  that  no  usage  can  be  sustained  which  tends  to  controvert  established  rules 
of  law;  Haskins  v.  Warren,  115  Mass.  514,  holding  that  usage  cannot  be  allowed 
to  control  express  intention  of  parties  to  agreement;  Benson  v.  Gray,  154  Mass. 
391,  13  L.R.A.  262,  28  N.  E.  275,  holding  that  usage  of  carrier  requiring  shipper 
to  unload  livestock  from  cars  will  not  override  contract;  Marshall  v.  Perry,  67 
Me.  78;  Globe  Mill  Co.  v.  Minneapolis  Elevator  Co.  44  Minn.  153,  46  N.  W.  306,— 
holding  that  local  usage  cannot  be  proved  to  contradict  contract,  nor  override  well 
settled  rule  of  law;  dissenting  opinion  in  Merchants*  Nat.  Bank  v.  State  Nat. 
Bank,  10  Wall.  604,  19  L.  ed.  1008  (reversing  3  Cliff.  205;  Fed.  Cas.  No.  9,449),  on 
admissibility  of  evidence  of  usage  to  establish  authority  of  cashier  to  act  for 
bank. 

Cited  in  reference  notes  in  83  A.  D.  664,  on  effect  of  custom  or  usage  opposed 
to  positive  law;  93  A.  D.  167,  on  inadmissibility  of  usage  repugnant  to  terms  of 
contract;  100  A.  D.  626,  on  consideration  of  usage  in  construction  of  contract. 

—  Of  brokers. 

Cited  in  Remick  v.  Sandford,  118  Mass.  102,  holding  parol  evidence  admissible 
to  show  that  contract  signed  by  broker  was  not  within  his  authority. 

Cited  in  reference  note  in  93  A.  D.  171,  on  implied  authority  from  usage  of 
broker  to  warrant  merchantability  of  goods  sold  by  him. 

87  AM.  DEC.  730,  EATON  v.  BOSTON  A  li.  R.  CO.  11  AIjIjEN,  500. 
Liability  of  carriers  generally. 

Cited  in  notes  in  43  A.  D.  355,  on  degree  of  care  required  of  carriers  of  pas- 
sengers; 50  A.  D.  795,  on  liability  of  passenger  carriers;  7  A.  S.  R.  836.  on 
carrier's  duty  to  inform  passenger,  where  information  would  tend  to  prevent 
exposure  to  danger  and  injury. 

Distinguished  in  Tyler  v.  Pennsylvania  R.  Co.  18  App.  D.  C.  31,  denying  right 
of  recovery  for  breach  of  contract  for  carriage  over  connecting  roads  where 
contractual  relation  with  defendant  railroad  are  not  established. 

—  For  personal  injury  to  or  death  of  passenger. 

Cited  in  Donovan  v.  Hartford  Street  R.  Co.  65  Conn.  201,  20  L.R.A.  297,  33 
Atl.  350,  holding  allegation  that  defendant  is  a  common  carrier  irrelevant  in 
action  for  personal  injuries,  unless  plaintiff  is  otherwise  shown  to  be  a  pas- 
senger; Terre  Haute  &  I.  R.  Co.  v.  Buck,  96  Ind.  346,  49  Am.  Rep.  168,  sus- 
taining railroad's  liability  for  passenger's  death  from  malarial  fever  produced, 
or  rendered  more  difficult  to  resist,  by  previous  injury  through  its  negligence; 
White  V.  Fitchburg  R.  Co.  136  Mass.  321,  sustaining  verdict  of  carrier's  negli- 
gence where  passenger  was  injured  through  connecting  cars  by  making  "flying 
switch." 

Liability  for  injury  to  which  negligence  of  third  person  contributes. 

Cited  in  McDonald  v.  Snelling,  14  Allen,  290,  92  Am.  Dec.  768,  sustaining 
right  of  recovery  by  one  injured  by  runaway  horse  against  master  of  person 
who  frightened  same  by  negligent  driving  of  other  horses;  Porter  v.  Anheuser- 
Busch  Brewing  Asso.  24  Mo.  App.  1,  holding  persons  whose  servants  left  un- 
guarded portable  furnace  in  street  liable  to  child  injured  by  interfering  there- 
with though  other  children's  negligence  contributed. 

Cited  in  notes  in  16  A.  S.  R.  253,  on  negligence  of  two  or  more  persons  result- 
ing in  injury  to  a  third;  36  A.  S.  R.  808,  on  proximate  and  remote  cause  in 

cases  involving  wrongful  acts;  4  L.R.A.  721,  on  liability  for  injuries  in  case  of 

Digitized  by  VjOOQIC 


87  AM.  DEC.1  NOTES  ON  AMERICAN  DEaSIONS.  164 

concurrent  Diligence  of  several  parties;  17  L.R.A.  36,  on  effect  of  concurrent 
negligence  of  third  party  when  negligence  of  both  him  and  defendant  was  neoes- 
nary  to  produce  the  injury. 
^Injary  to  passenger. 

Cited  in  Dimmitt  v.  Hannibal  &  St.  J.  R.  Co.  40  Mo.  App.  654,  sustaining 
railroad's  liability  to  passenger  injured  through  stranger's  negligent  interfer- 
ence with  switch  without  objection  from  brakeman  present  at  time;  LouisYille 
&  J.  Ferry  Co.  v.  Nolan,  135  Ind.  60,  34  N.  E.  710,  sustaining  carrier's  liability 
to  passenger  injured  by  negligent  management  of  its  boat  though  acta  of  others 
contributed  thereto;  Nichols  v.  Lynn  k  B.  R.  Co.  168  Mass.  628,  47  N.  E.  427, 
holding  street  railroad  liable  to  passenger  injured  while  alighting  if  it  failed 
to  properly  protect  her  though  car  was  started  by  another  passenger's  act; 
Cleveland  t.  New  Jersey  S.  B.  Co.  6  Hun,  523,  sustaining  carrier's  liability  to 
passenger  shoved  overboard,  through  negligent  fastening  of  gangway  gate,  though 
negligence  of  other  passengers  contributed;  Sears  v.  Seattle  Consol.  Street  R. 
Co.  6  Wash.  227,  33  Pac.  389,  sustaining  carrier's  liability  to  passenger  injured 
by  motorman's  negligent  failure  to  control  car,  though  negligence  of  another 
driving  on  track  contributed  thereto;  White  v.  Fitchburg  R.  Co.  136  Mass.  321, 
sustaining  passenger's  right  of  action  against  railroad  in  whose  car  he  was 
riding  though  injury  was  caused  by  negligence  of  another  road's  brakeman  while 
engaged  in  making  coupling  for  common  benefit;  Murray  v.  Lehigh  Valley  R. 
Co.  66  Conn.  512,  32  L.KA.  539,  34  Atl.  606;  sustaining  railroad's  liability  to 
passenger  injured  by  negligence  of  signal-man  employed  by  another  road  whose 
tracks  used  under  contract;  Kellow  v.  Central  Iowa  R.  Co.  68  Iowa,  470,  56 
Am.  ]Rep.  858,  23  N.  W.  740,  sustaining  carrier's  liability  for  passenger's  death 
resulting  from  negligently  leaving  train  on  another  road's  crossing,  though  lat- 
ter's  servants  contributed  to  collision;  Kellow  v.  Central  Iowa  R.  Co.  68  Iowa, 
470,  56  Am.  Rep.  858,  23  N.  W.  740,  holding  carrier  liable  for  injury  to  pas- 
senger by  collision  while  train  was  standing  on  another  road's  crossing  for  con- 
venience   in    transferring    baggage. 

Cited  in  notes  in  44  L.R.A.  751,  on  liability  of  lessor  of  railroad  for  injuries 
caused  by  negligence  of  other  company  under  running  privileges  or  arrange- 
ments; 68  L.R.A.  809,  on  presumption  and  burden  of  proof  as  to  carrier's 
iietjiigoiicp  when  pa?scnp[or  in  exercise  of  due  care  is  injured  by  collision  with 
vehicle  under  control  of  third  person  whose  negligence  produces  or  contributes 
to  the  injury. 

Distinguished  in  Frazier  v.  New  York,  N.  H.  &  H.  R.  Co.  180  Mass.  427,  62 
N.  E.  731,  holding  railroad  obliged  by  statute  to  use  another's  station  not  liable 
to  passenger  injured  by  stumbling  over  obstruction  on  floor  thereof;  Littlejohn 
V.  Fitchburg  R.  Co.  148  Mass.  478,  2  L.R.A.  502,  20  N.  E.  103,  denying  adminis- 
trator's right  of  action  for  intestate's  death  resulting  from  defective  condition 
of  road  unless  carrier  operating  same  for  another  knew  or  might  have  known  it. 

—  Injury  to  children  on  turntable. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  McWhirter,  77  Tex.  356,  19  Am.  St.  Rep. 
755,  14  S.  W.  26,  sustaining  railroad's  liability  to  child  injured  by  turntable 
negligently  left  unfastened  though  set  in  motion  by  another  child's  negligence. 

—  Injury  to  employee  to  which  negligence  of  fellow  servant  contributes. 
Cited  in  Oilman  v.  Eastern  R.  Co.  13  Allen,  433,  90  Am.  Dec.  210,  as  to  rail- 
road's liability  to  car  repairer  injured  by  negligence  of  incompetent  switchman 
thereto;   Gray  v.  Philadelphia  &  R.  R.  Co.  23  Blatchf.  263,  24  Fed.   168.  sus- 
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taining  right  of  recovery  by  fireman  on  one  road  against  another  road  whose 
negligence  produced  injury  though  his  own  engineer  contributed;  Lutz  v.  At- 
lantic &  P.  R.  Co.  6  N.  M.  496,  16  L.R.A.  819,  30  Pac.  912  (dissenting  opinion), 
majority  denying  railroad's  liability  to  employee  injured  by  negligent  failure  to 
supply  proper  car,  where  fellow  servant's  negligence  contributed;  Elmer  v. 
Locke,  136  Mass.  575,  sustaining  brakeman's  right  of  recovery  against  railroad 
for  injuries  received  by  defective  construction  of  trestle  though  fellow  servants 
contributed  thereto;  McCauley  v.  Norcross,  155  Mass.  584,  30  N.  E.  464,  sus- 
taining laborer's  right  of  recovery  for  injury  by  falling  beam  negligently  left 
near  opening  in  floor  though  toppled  over  by  superintendent's  negligence;  Hand- 
ley  v.  Daly  Min.  Co.  15  UUh,  176,  62  Am.  St.  Rep.  916,  49  Pac.  295,  sustaining 
master's  liability  to  miner  injured  through  negligent  retention  of  incompetent 
engineer  though  fellow  servant's  negligence  concurred  therewith. 

—  Injury  on  defective  highway. 

Cited  in  Eskildsen  v.  Seattle,  29  Wash.  583,  70  Pac.  64,  sustaining  city's  lia- 
bility for  injury  to  child,  resulting  from  defective  highway,  though  railroad's 
negligence  contributed;  Akers  v.  New  York,  14  Misc.  524,  35  N.  Y.  Supp.  1099, 
sustaining  city's  liability  for  injury  resulting  from  negligent  maintenance  of 
excavation  in  public  street,  though  another's  negligence  contributed;  Bartram 
V.  Sharon,  71  Conn.  686,  46  L.R.A.  144,  71  Am.  St.  Rep.  225,  43  Atl.  143,  hold- 
ing statute  permitting  recovery  for  injury  from  defective  road  inapplicable  to 
person  whose  injury  was  contributed  to  by  another's  negligence. 

—  Injury  by  fire. 

Cited  in  Johnson  v.  Chicago,  M.  &  St.  P.  R.  Co.  31  Minn.  57,  16  N.  W.  488; 
Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Penninsular  Land,  Transp.  &  Mfg.  Co.  27  Fla. 
1,  17  L.R.A.  33,  9  So.  661, — sustaining  railroad's  liability  for  results  of  fire 
negligently  started  by  it  though  communication  contributed  to  by  another's 
negligence. 
Imputing  negligence  of  one  person  to  another. 

Cited  in  Mann  v.  Wieaud,  81  Pa.  243,  4  W.  N.  C.  6,  34  Phila.  Leg.  Int.  78, 
holding  driver's  negligence  not  imputable  to  passenger  riding  in  wagon;  Coving- 
ton Transfer  Co.  v.  Kelly,  30  Ohio  St.  86,  38  Am.  Rep.  558,  holding  carrier's  neg- 
ligence not  imputable  to  passenger  in  action  against  third  party  whose  negli- 
gence contributed  to  injury. 

Cited  in  note  in  54  A.  R.  142,  on  imputation  of  negligence  of  driver  of  vehicle 
to  one  riding  therein. 
Contributory  negligence  as  bar  to  recovery. 

Cited  in  Hibbard  v.  Thompson,  109  Mass.  286,  denying  right  of  recovery, 
either  in  contract  or  tort,  for  injuries  resulting  from  physician's  unskillful 
treatment,  where  plaintiff's  own  negligence  contributed  thereto. 

87  AM.  DEC.  733,  McAVOY  v.  MEDINA,  11  AliLEN,  548. 

Right  to  possession  of  lost  or  abandoned  property. 

Cited  in  Livermore  v.  White,  74  Me.  452,  43  A.  R.  600,  holding  that  finder  of 
hides  left  in  tannery  by. mistake  of  previous  owner  acquired  no  title  to  same; 
Odd  Fellows  Hall  Asso.  v.  McAllister,  153  Mass.  292,  11  L.R.A.  172,  26  N.  E. 
862,  holding  one  who  has  possession  of  goods  entitled  to  keep  them  as  afi^ainst 
any  one  not  having  better  title;  Hoaglaud  v.  Forest  Park  Highlands  Amuse- 
ment Co.  170  Mo.  335,  94  A.  S.  R.  740,  70  S.  W.  878,  holding  finder  of  pocket- 
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book  found  on  ground  under  table  at  open  air  place  of  amusement  entitled  to 
its  possession  as  against  all  but  true  owner;  Loucks  v.  Gallogly,  1  Misc.  22.  23 
N.  Y.  Supp.  126,  holding  finder  of  sum  of  money  on  desk  of  bank  acquires  no 
right  thereto  as  against  bank;  Ferguson  v.  Ray,  44  Or.  557,  102  A.  S.  R.  648, 

1  L.R.A.(N.S.)  477,  77  Pac.  600,  1  A.  A  E.  Ann.  Cas.  1,  holding  gold  bearing 
quartz  rock  found  buried  in  ground  not  treasure  trove  belonging  to  state  or 
finder;  Hamaker  v.  Blamhard,  90  Pa.  377,  36  A.  R.  664,  9  W.  N.  C.  331,  11 
Pittsb.  L.  J.  N.  S.  425,  holding  domestic  servant  in  hotel  entitled  to  money 
found  in  public  parlor  instead  of  proprietor,  where  it  is  found  not  to  belong  to 
guest;  Durfee  v.  Jones,  11  R.  I.  588,  23  A.  R.  628;  Kuykendall  v.  Fisher,  61  W. 
Va.  82,  8  L.R.A.(N.S.)  94,  56  S.  E.  48,  11  A.  A  E.  Ann.  Cas.  700,— holding  finder 
of  lost  property  or  treasure  trove  acquires  by  finding  right  to  possession  as 
against  all  persons  but  owner. 

Cited  in  reference  notes  in  93  A.  D.  143,  on  right  of  proprietor  of  shop  to 
property  accidentally  left  therein  and  unclaimed;  8  A.  S.  R.  300;  94  A.  S.  B. 
746,— on  rights  of  finder  of  lost  property. 

Cited  in  notes  in  21  A.  R.  188,  on  duties  and  liabilities  of  finders  of  property; 

2  L.R.A.  449;  30  A.  R.  180,-— on  rights  of  finder  of  lost  property;  37  L.RjL 
118,  on  place  of  finding  property  as  aflecting  rights  and  liabilities  of  finder; 
11  L.R.A.  172,  on  replevin  by  finder  of  property. 

Distinguished  in  Bowen  v.  Sullivan,  62  Ind.  281,  30  A.  R.  172,  holding  serv- 
ant of  paper  mill  owner  entitled  to  bank  bills  found  in  old  paper  as  against 
owner  of  mill. 

87  AM.  DEC.  7S6,  BOARDMAN  v.  ACER,   IS  MICH.   7  7. 
Effect  of  Judgment  against  one  joint  wrongdoer. 

Cited  in  Kenyon  v.  Woodruff,  33  Mich.  310,  holding  recoverj-  and  le\7-  of  exe- 
cution against  one  of  several  who  were  jointly  gtiilty  of  conversion,  precludes 
recourse  against  others  on  account  of  same  conversion ;  Grimes  v.  Williams,  113 
Mich.  450,  71  N.  W.  835,  holding  that  recovery  and  collection  of  judgment 
against  one  joint  wrongdoer  bars  action  against  other  for  identical  wrong. 

Cited  in  reference  note  in  30  A.  S.  R.  658,  on  Judgment  against  one  of  sev- 
eral joint  debtors  as  bar  to  action  against  others. 

Cited  in  notes  in  92  A.  S.  R.  887,  on  efTect  of  issuing  execution  on  judgment 
against  one  wrongdoer  on  liability  of  others;  58  L.R.A.  420,  on  effect  of  issu- 
ance  of    execution    after    obtaining    several    judgments   against    one    joint    tort 
feasor  and  electing  de  melioribus  damnis  on  liability  of  other. 
•  Effect  of  judgment  in  trover  on  title. 

Cited  in  John  A.  Tolman  Co.  v.  Waite,  119  Mich.  341,  75  A.  S.  R.  400.  78  N. 
W.  124,  holding  mere  rendition  of  judgment  for  plaintiff  in  trover  does  not 
operate  to  transfer  title  to  defendant. 

87  AM.  DEC.  738,  LAING  v.  McKEE,  18  MICH.  124. 
Right  to  relief  In  case  of  fraud  or  neglect. 

Cited  in  Rogers  v.  Virgina-Carolina  Chemical  Co.  78  C.  C.  A.  615,  149  Fed. 
1,  holding  false  and  fraudulent,  promise  to  another  as  inducement  for 
change  of  position  on  part  of  latter,  basis  for  action  ex  delicto;  Ramsdel  v, 
Moore,  153  Ind.  393,  53  L.R.A.  753,  53  N.  E.  767,  holding  husband  deemed  trus- 
tee by  operation  of  law  where  by  promise  to  his  wife  upon  her  death  bed  he 
prevents  her  from  conveying  certain  real  estate  to  her  brother;  Crowley  v.  Lang. 
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don,  127  Mich.  51,  86  N.  W.  391,  holding  question  of  mortgagee's  good  faith  in 
taking  possession  under  "insecurity  clause"  one  for  jury,  where  there  is  evi- 
dence tending  to  show  adequaicy  of  security ;  Barnett  v.  Nichols,  56  Miss.  622, 
holding  that  debtor  will  not  be  allowed  to  set  up  statute  of  limitations  against 
debts  which  he  has  induced  creditor  to  believe  were  paid  off;  Cutler  v.  Babcock, 
81  Wis.  195,  29  A.  S.  R.  882,  51  N.  W.  420,  holding  refusal  of  mortgagee  to  con- 
vey lots  to  mortgagor  who  had  never  received  any  advances  for  which  mortgage 
was  given  makes  mortgagee  trustee  ex  maleficio  for  mortgagor. 

Cited  in  notes  in  14  A.  D.  278,  on  specific  performance  of  contracts  within 
statute  of  frauds;   11  L.R.A.  381,  on  enforcement  of  trusts  ex  maleficio. 

—  Preventing   redemption. 

Cited  in  Prondzinski  v.  Garbutt,  8  N.  D.  191,  77  N.  W.  1012,  holding  one  en- 
titled to  equitable  relief  where  holder  of  sheriff's  certificate  of  sale  by  false 
promises  prevents  him  from  redeeming  within  statutory  period  and  takes  deed 
himself;  Wilson  v.  Eggleston,  27  Mich.  257,  holding  one  who  holds  out  induce- 
ments to  another  whose  estate  is  encumbered  that  he  will  help  him  to  redeem 
and  in  meanwhile  cuts  off  redemption  by  purchase  of  encumbrances  guilty  of 
fraud;  Huxley  v.  Rice.  40  Mich.  73,  holding  one  who  has  sold  mortgaged  lot 
with  warranty  and  covenanted  to  pay  off  mortgage  cannot  make  title  in  him- 
self as  against  grantee  by  allowing  foreclosure  and  redeeming  lot;  Newman  v. 
Locke,  66  Mich.  27,  30  N.  W.  166  (dissenting  opinion),  on  right  to  relief  for 
neglect  or  refusal  to  carry  out  agreement  to  permit  redemption. 
When  future  promise  is  frand. 

Cited  in  note  in  10  L.R.A.(X.S.)   648,  on  future  promise  as  fraud  where  such 
promise  is  an  instrument  of  the  fraud. 
Wiien  constructive  trust  arises. 

Cited  in  note  in  5  L.R.A.  190,  on  when  constructive  trusts  arise. 

87   AM.   DEC.    741,  FRASER  v.   LITTIiE,    13   MICH.    195. 
Extent  of  r€HX)\'ery  on  penal  bond. 

Cited  in  People's  Sav.  Bank  v.  Campau,  124  Mich.  106,  82  N.  W.  803,  holding; 
penalty  in  bond  not  to  be  enlarged  under  any  circumstances;  Gloucester  City 
V.  Eschbach,  54  N.  J.  L.  150,  23  Atl.  360,  holding  that  upon  condition  broken 
if  sum  really  due,  or  damage  sustained,  exceeds  penalty,  plaintiff  may  recover 
]»enalty  as  debt  and  substantial  damages  for  its  detention. 

Cited  in  reference  notes  in  66  A.  S.  R.  740,  on  measure  of  recovery  in  suit 
on  replevin  bond;  82  A.  S.  R.  208,  on  measure  of  damages  in  replevin. 

Cited  in  notes  in  3  L.R.A.  482,  on  recovery  beyond  amount  named  in  penal 
bond;  55  L.R.A.  382,  on  penalty  as  limit  of  liability  on  statutory  bond  when 
equitable  relief  is  sought;  55  L.R.A.  390,  on  penalty  as  limit  of  liability  on 
statutory  replevin  bonds. 

—  Allowance  of  interest. 

Cited  in  People  v.  Hanau,  106  Mich.  421,  64  N.  W.  328,  holding  that  interest 
cannot  be  included  in  judgment  from  date  of  forfeited  recognizance;  Mullen  v. 
Morris,  43  Neb.  596,  62  N.  W.  74,  holding  obligee  on  breach  of  penal  bond  may 
recover  actual  damages  not  exceeding  penalty  named  in  bond,  or  penalty  and 
interest. 

Annotation  cited  in  United  States  v.  Walker,  128  Fed.  1012,  holding  it  no 
objection  to  recovery  so  far  as  principal  debtor  is  concerned  that  judgment  in 
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action  on  bond  exceeds  sum  named  on  face  of  bond,  where  yerdiet  ia  kaa  than 
penal  sum  with  interest. 

Cited  in  reference  notes  in  53  A.  S.  R.  247,  on  interest  as  damages;  90  A.  D. 
149,  on  recovery  of  interest  in  action  on  bond  given  in  penalty. 

Cited  in  note  in  29  A.  D.  754,  on  interest  beyond  penalty  of  bond. 

Disapproved  in  Frink  v.  Southern  Exp.  Co.  82  Ga.  33,  3  L.ILA.  482,  8  S.  E. 
862,  holding  that  recovery  against  surety  on  bond  for  payment  of  money  may 
include  interest  from  time  of  breach;  Ellyson  v.  Lord,  124  Iowa,  125,  99  N.  W. 
582,  holding  that  sureties  on  administrator's  bond  are  liable  for  interest  from 
date  of  entry  of  order  that  administrator  account  and  pay  over  fimds  in  his 
hands;  Carlon  v.  Dixon,  14  Or.  293,  12  Pac.  394,  holding  liability  of  sureties  on 
replevin  bond  limited  to  amount  of  penalty  stated  in  bond,  with  interest  from 
time  judgment  rendered,  and  costs  of  enforcing  liability. 

87  AM.  DEC.   755,  DANN  v.  CUDNEY,   IS  MICH.  239. 
Doctrine  of  estoppel  In  pais. 

Cited  in  Northwestern  Transp.  Co.  v.  Continental  Ins.  Co.  24  Fed.  171,  hold- 
ing president  of  corporation  who  signed  abandonment  of  vessel  to  underwriters 
upon  which  he  held  mortgage  in  his  individual  capacity,  estopped  to  set  up 
mortgage  against  underwriters;  Vanneter  v.  Crossman,  42  Mich.  465,  4  K.  W. 
216,  holding  creditor  who  by  attaching  property  and  by  representations  leads 
another  creditor  to  suppose  that  he  also  has  right  to  attach  is  estopped  from 
claiming  that  he  himself  is  owner;  Johnson  v.  Stellwagen,  67  Mich.  10,  34 
N.  W.  252,  holding  agreement  not  to  file  chattel  mortgage  in  order  to  enable 
mortgagor  to  obtain  fictitious  credit  renders  mortgage  void  as  to  creditors; 
iiosenthal  v.  Mayhiigh,  33  Ohio  St.  155,  holding  woman  who  believes  absent 
husband  to  be  dead  and  joins  children  as  widow  in  conveyance  of  his  real  estate 
estopped  to  claim  dower  upon  actual  deatli  of  husband. 

('ited   in  reference  notes  in  4  A.  S.  R.  724,  on  estoppel  as  against  married 
woman;   10  A.  S.  R.  529,  on  doctrine  of  estoppel  as  applied  to  acts  of  married 
women. 
—  Estoppel   by   silence. 

Cited  in  Michigan  Paneling  Much.  &  Mfg.  Co.  v.  Parsell,  38  Mich.  475,  hold- 
ing that  one  who  is  silent  when  he  ought  to  speak  cannot  speak  when  he  ought 
to  be  silent;  Hayes  v.  Livingston,  34  Midi.  384,  22  A.  R.  533,  to  point  that  when 
one  has  knowledge  that  his  own  chattels  are  being  sold  as  property  of  another, 
und  encourages  sale  without  asserting  his  right,  or  remains  silent,  he  will  be 
estopped  from  asserting  his  title;  Allen  v.  Cannon,  8  Utah,  8,  28  Pac  868,  hold- 
ing husband  estopped  from  asserting  his  interest  in  land  sold  by  wife  where 
lie  remained  silent  upon  being  informed  of  sale  before  payment  completed  and 
delivery  of  deed. 

Xccesslty  of  \vlfe*8  written  consent  to  enable  liuHband  to  sell  exempted] 
chattel. 

Cited  in  Holman  v.  Gillette,  24  Mich.  414,  holding  written  consent  on  part  of 
wife  unnecessary  to  enable  liusband  to  sell  chattel  exempt  from  execution. 
Scope    of    cross-examination. 

Cited  in  Turner  v.  Grand  Rapids,  20  Mich.  390;  Detroit  &  M.  R.  Co.  v.  Vnn 
Steinburg,  17  Mich.  99, — holding  that  party  may  call  out  on  cross-examination 
any  facts  within  knowledge  of  witness  which  have  tendency  to  affect  or  quulify 
evidence  given  in  chief;  New  York  Iron  Mine  v.  First  Nat.  Bank,  39  Mich.  044. 
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!iolding  defense  entitled  to  cross  examine  plaintiff's  witness  as  to  all  facts 
where  whole  transaction  at  issue;  Stearns  v.  Vincent,  50  Mich.  209,  46  A.  R.  37, 

15  N.  W.  86,  holding  that  nature  of  plaintiff's  possession  in  trover  can  be  in- 
quired  into  on  cross   examination   of   plaintiff;    Pangbom  ▼.   Qontinental  Ins. 
Co.  62  Mich.  638,  29  N.  W.  475,  holding  that  defendant  must  confine  his  cross- 
examination  to  fraud  or  falsehood  alleged  in  his  special  notice  of  defense. 
Presumption  as  to  error. 

Cited  in  Hill  v.  Robbins,  1  Mich.  N.  P.  305,  holding  that  error  must  be  made 
to  affirmatively  appear. 

Cited  in  note  in  99  A.  D.  133,  on  necessity  that  error  in  giving  or  refusing 
instructions  appear  of  record. 

87  AM.  D£C.  759,  LAUBE  T.  DETROIT  A  M.  R.  CO.  18  MICH.  380. 

Nature  and  validity  of  mortgages. 

Cited  in  Phelps  v.  Sellick,  8  Nat.  Bankr.  Reg.  390,  Fed.  Cas.  No.  11,079,  hold- 
ing mortgage  of  real  estate  does  not  vest  in  mortgagee  any  title  or  estate  in 
property;  Wagar  v.  Stone,  36  Mich.  364;  Hazeltine  v.  Granger,  44  Mich.  503, 
7   N.  W.  74;   Detroit  v.  Board  of  Assessors    (Detroit  v.  Rentz),  91  Mich.  78, 

16  L.R.A.  59,  51  N.  W.  787;  Hogsett  v.  Ellis,  17  Mich.  351,— holding  mortgage 
until  foreclosure  and  sale  only  lien  as  security  for  debt;  Newton  v.  Sly,  15 
Mich.  391,  holding  that  mortgagee  has  no  possessory  right  until  foreclosure; 
(Coffin  V.  Taylor,  16  Or.  375,  18  Pac.  638,  holding  mortgage  mere  incident  to  debt 
secured;  Miller  v.  Berry,  19  S.  D.  625,  104  N.  W.  311,  holding  assignment  of 
mortgage  without  transferring  note  or  indebtedness,  nullity. 

Cited  in  reference  notes  in  49  A.  D.  178,  on  effect  on  the  security  of  renewal 
of  note  secured  by  mortgage ;  93  A.  D.  238,  on  mortgage  of  realty  as  mere  lien ; 
85  A.  S.  R.  347,  on  validity  of  mortgage. 

Cited  in  notes  in  47  A.  D.  305,  on  nature  of  and  what  passes  by  mortgage;  38 
E.  R.  C.  574,  on  release  of  debt  as  discharge  of  all  securities  for  same  and  ne- 
cessity of  reconveyance  to  revest  legal  estate  in  mortgagor. 
Validity  of  mortgage  to  secure  future  advances. 

Cited  in  Jarratt  v.  McDaniel,  32  Ark.  598,  holding  mortgage  to  secure  in- 
definite future  advances  valid  as  against  third  parties;  Union  Nat.  Bank  v. 
Moline,  M.  &  S.  Co.  7  N.  D.  201,  73  N.  W.  527,  holding  mortgage  for  future  ad- 
vances valid;  Robinson  v.  Cromelein,  15  Mich.  316,  holding  mortgage  given  for 
amount  exceeding  what  is  advanced,  valid  in  hands  of  mortgagee,  only  to  ex- 
tent of  real  advances. 

Cited  in  reference  notes  in  95  A.  D.  107,  on  validity  of  mortgage  to  secure 
existing  debt  and  future  advances;  40  A.  S.  R.  544,  on  validity  and  priority  of 
mortgages  for  future  advances. 
—  Time  from  wliicti  effectual  as  encumbrance. 

Cited  in  The  Emma  L.  Coyne,  Fed.  Cas.  No.  4.466,  holding  purchaser  of 
maritime  lien  for  future  indebtedness  only  bona  fide  purchaser  from  time  ad- 
vances are  made;  Fitzgerald  v.  The  H.  A.  Rieliniond.  Fed.  Cas.  No.  4,839,  hold- 
ing mortgagee  who  advances  money  afterward  or  beeomcs  liable  as  indorser  to 
that  extent  upon  faith  of  his  security  bona  fide  purehaser;  Judge  v.  Vogel.  .'IS 
Mich.  568;  Judge  v.  Vogel,  38  Mich.  569, — holding  assignee  of  chattel  mortj^sipe 
given  to  secure  future  advances  acquires  no  rights  if  such  advances  are  never 
made;  King  v.  Hubbell,  42  Mich.  597,  4  N.  W.  440,  holding  creditor  increases 
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his  demands  at  his  peril  where  he  has  attached  property  mortgaged  to  secure 
future  liabilities,  as  attachment  is  of  mortgagor's  interest  as  it  then  stands. 

Cited  in  reference  note  in  71  A.  D.  653,  on  postponement  of  mortgage  to  se- 
cure future  advances  to  second  mortgage  recorded  before  advances  were  made. 

Cited  in  notes  in  20  A.  D.  662,  as  to  whether  actual  notice  is  necessary  U) 
limit  advances  under  mortgage;  116  A.  S.  R.  693,  694,  on  priority  of  mortgage 
^iven  for  future  advances  where  only  notice  of  subsequent  liens  depends  oi. 
registry  acts. 

*  Priority  as  to  holder  of  subsequent  encumbrance. 

Cited  in  Davis  v.  Carlisle,  73  C.  C.  A.  330,  142  Fed.  106,  holding  lien  for  ad 
vances  made  to  mortgagor  imder  mortgage  providing  for  future  advances,  but 
leaving  it  optional  with  mortgagee  whether  he  shall  make  them,  after  he  haH 
been  advised  of  subsequent  mortgage,  postponed  to  junior  mortgage;  Brink 
raeyer  v.  Browneller,  55  Ind.  487;  Brinkmeyer  v.  Helbling,  57  Ind.  436, — ^hold- 
ing that  mortgage  to  secure  present  and  future  endorsements  has  preference 
over  claims  of  junior  intervening  purchasers  or  incumbrancers  with  notice: 
Ackerman  v.  Hunsicker,  21  Hun,  53,  holding  advance  not  subject  to  incum- 
brances recorded  prior  to  time  of  making  it,  where  mortgagee  is  bound  to 
make  advances;  Blackmar  v.  Sharp,  23  R.  I.  412,  50  Atl.  852,  holding  mortgage 
given  to  secure  future  advances,  which  are  obligatory  on  mortgagee,  on  same 
footing  as  to  subsequent  incumbrancers  as  though  advances  were  made  at  time 
of  execution  of  mortgage. 

Distinguished  in  Gillman  v.  Barnes,  123  Mich.  119,  82  So.  38,  holding  trust 
mortgage  subject  to  earlier  mortgage  not  given  priority  because  beneficiaries  in 
earlier  mortgage,  which  was  given  for  valid  subsisting  debt  of  indorsement,  de- 
layed until  after  execution  of  second  mortgage  to  accept  conditions  of  indorse 
ment;  Hyman  v.  Hauff,  138  N.  Y.  48,  33  N.  E.  735,  holding  rule  that  lien  to 
secure  future  advances  will  be  postponed  in  favor  of  subsequent  mortgage  as 
to  advances  made  after  knowledge  on  part  of  prior  mortgagee  does  not  apply 
where  obligation  to  advance  exists. 

Disapproved  in  Home  Sav.  &  L.  Asso.  v.  Burton,  20  Wash.  688,  56  Pac.  940. 
holding  mortgage   to   secure   future   advances   just   as   effectual   against   subse 
quent  incumbrances  as  mortgages  to  secure  present  indebtedness. 
Ueeord  under  recording  acts  as  prospective  notice. 

C  ited  in  Corey  v.  Smalley,  106  Mich.  257,  58  A.  S.  R.  474,  64  N.  W.  13,  hold- 
iuj;  operation  of  record  as  notice  under  recording  acts  prospective  and  not 
retrospective. 

87  AM.  DEC.  7  74,  PEOPLE  v.  CROSS^ELL,   13  MICH.  427. 
Resistance  as  essential   element  of  crime  of  rape. 

(ited  in  Santiago  Don  Moran  v.  People,  25  Mich.  356,  12  A.  R.  283,  holding 
force  essential  element  of  crime  of  rape;  State  v.  Couing,  99  Minn.  123,  lOS 
X.  VV.  851,  9  A.  &  E.  Ann.  Cas.  566,  holding  resistance  on  part  of  adult  woman 
proportionate  to  occasion  essential  to  commission  of  rape;  Mathews  v.  State. 
10  Neb.  330,  27  X.  W.  234,  holding  resistance  on  part  of  adult  woman  essential 
to  authorize  conviction  for  rape;  People  v.  Dohring,  59  N.  Y.  374,  17  A.  R.  349, 
2  C'owen,  Crim.  Rep.  141,  holding  greatest  eflfort  of  which  adult  woman  is 
capable  to  foil  pursuer  essential  to  commission  of  rape;  State  v.  McCune,  16 
Utah,  170,  51  Pac.  818,  holding  no  more  resistance  required  of  victim  of  al- 
leged  rape  than   condition  of  woman  will   permit  her  to  make;    Whittaker  v. 
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State,  50  Wis.  518,  36  A.  R.  866,  7  N.  W.  431,  holding  consent  of  woman  in- 
consistent with  crime  of  rape. 

Cited  in  reference  notes  in  3  A.  S.  R.  91,  on  essential  element  of  crime  of  rape; 
6  A.  S.  R.  384,  on  necessity  of  force  in  rape;  20  A.  S.  R.  661,  on  necessity  of 
resistance  on  pari  of  female  to  constitute  crime  of  rape. 

—  Where  victim   is   under  age  of  consent. 

Cited  in  Coates  v.  State,  50  Ark.  330,  7  S.  W.  304,  holding  that  legal  pre- 
sumption that  girl  under  age  of  twelve  years  is  incapable  of  consenting  to 
carnal  knowledge  of  her  person  may  be  rebutted  by  proof  where  charge  is  rape; 
Barker  v.  State,  40  Fla.  178,  24  So.  69,  holding  that  age  may  be  considered  in 
determining  question  of  consent  of  victim  of  alleged  rape;  Murphy  v.  State,  120 
Ind.  115,  22  N.  E.  106;  Liebscher  v.  State,  69  Neb.  395,  95  N.  W.  870,  5  A.  &  E. 
Ann.  Cas.  351;  State  v.  Erickson,  45  Wis.  86, — ^holding  averment  of  force  and 
want  of  consent  immaterial  in  indictment  for  rape  of  child  under  statutory 
age  of  consent. 

—  Where  victim  is  imbecile  or  insane. 

Cited  in  State  v.  Tarr,  28  Iowa,  392;  Gore  v.  State,  119  Ga.  418,  100  A.  S. 
R.  182,  46  S.  E.  671, — holding  resistance  not  essential  to  constitute  rape  where 
victim  is  mentally  incapable  of  expressing  any  intelligent  assent  or  dissent; 
State  V.  Cunningham,  100  Mo.  382,  12  S.  W.  376,  holding  sexual  intercourse 
with  woman  having  mental  capacity  to  care  for  her  family  and  attend  to  her 
household  duties  with  her  assent  not  rape. 

Cited  in  note  in  80  A.  D.  366,  on  consent  of  woman  non  compos  mentis  to 
rape. 

—  Where  consent  is  obtained  through  fraud. 

Cited  in  Pomeroy  v.  State,  94  Ind.  96,  48  A.  R.  146,  holding  that  crime  of 
rape  may  be  committed  where  consent  is  obtained  by  fraud;  State  v.  Lung,  21 
Nev.  209,  37  A.*  S.  R.  505,  28  Pac.  236,  holding  attempted  administration  of 
cantharides  to  woman  for  purpose  of  having  sexual  intercourse  not  attempt  to 
commit  rape. 
Competency  of  insane  prosecutrix  as  witness  on  trial  for  rape. 

Cited  in  Lee  v.  State,  43  Tex.  Crim.  Rep.  285,  64  S.  W.  1047,  holding  prose- 
cutrix incompetent  as  witness  to  testify  as  to  corpus  delicti,  where  indictment 
charges  her  to  be  so  mentally  diseased  as  to  be  incompetent  to  oppose  aet  of 
carnal  knowledge. 

Am.  Dec.  VoL  12.— 11. 
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